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.  Chicago,  B.  &  Q.  B.  Co.  f>.  Perkins. 

(Supreme  Court  o/  niinoU.    May  9, 1888.) 

1.  Vbitub  in  CnriL  Casbs— Ohanob  or  Vkxitb— PasjuDiOB. 

In  a  circuit  where  there  are  three  judges  it  is  DOt  error  to  refuse  a  ohange  of 
▼enue  asked  for  on  the  ground  that  one  judge  is  prejudiced,  and  another  had  oeen 
counsel  in  the  case,  where  It  appears  that  the  third  judge  is  present,  and  will,  so  far 
as  is  shown,  grant  a  fair  trial. 

3.  JUBT— OOMPBTBNOT  OF  JXTROM. 

In  an  action  for  damages  for  an  aoddent  causing  death,  it  was  not  error  to  over- 
rule a  challenge  of  a  juror  for  cause,  where  he  stated  that  he  had  heard  of  the  kill- 
ing  at  the  time,  and  had  heard  people  talk  about  it,  but  had  no  opinion  in  the  case.^ 

8.  Sams— Opinion. 

A  juror  who,  when  called,  answers  that  he  had  an  opinion  as  to  which  one  of  the 
parties  ought  to  succeed  in  the  ease,  is  notimpartialY  and  either  party  can  ohalleinge 
him  for  cause.' 

i.  Triai/— Aroumbnt  of  CJounsel. 

In  an  action  against  a  railroad  company  for  an  accident  causing  death,  the  use  of 
the  words  by  plaintilTs  attorney,  in  stating  the  case  to  the  jury,  **Now,  $6,000  is 
all  this  lady  [plaintiff]  can  recover;  that  is  fixed  bylaw.  Railroad  companies  have 
somehow  or  other  fixed,  by  an  act  of  the  legislature,  a  limit  beyond  which  inrors 
cannot  go,  **— was  not  such  an  appeal  to  prejudice  and  abuse  of  the  latitude  auowed 
attorneys  in  arguing  cases  as  to  make  It  error  to  refuse  to  set  aside  a  verdict  for 
plaintiff.* 

K.  BaMB— iNSTBUOnONS. 

Where  no  instructions  were  given  for  plaintiff,  and  many  requests  were  made  by 
defendant,  it  was  not  error  in  tne  court  to  refuse  some,  and  modify  others,  if  those 
given  fully  embraced  the  law  as  to  defendant's  interests. 
0.  Raiukoab  Companibs— Accidbnts  at  Cbossings— Flao-Men. 

Starr  &  C.  St.  IlL  a  114,  f  09,  providing  that,  where  the  municipal  authorities  give 
notice  to  that  effect,  railroads  shall  provide  flag-men  at  street  crossings,  does  not 
relieve  the  company  from  liability  for  injuries  at  such  crossing,  in  the  absence  of 
notice,  since  the  company  is  bound,  independently  of  statute,  to  the  exercise  of 
ordinary  care.* 

Appeal  from  appellate  court.  Second  district. 

Bernard  Dougherty  was  killed  September  7, 1881,  at  Columbus-Street  cross- 
mgt  in  the  city  of  Ottawa,  by  a  passenger  train  of  the  Chicago,  Burlington  & 
Quincy  Bailroad  Company*  and  shortly  thereafter  this  action  was  commenced 

^See  note  at  end  of  case. 

'On  the  genersl  subject  of  misconduot  of  counsel  in  argument  as  a  ground  for  new 
trial,  see  Railway  Co.  v.  Cooper,  (Tex.)  8  S.  W.  Rep.  68,  and  note. 

*A8  to  the  duty  of  railroad  companies  at  crossings,  see  Railroad  Co.  v*  Schuster^ 
(£y.)  7  8.  W.  Rep.  874,  and  note. 
V.17K.E.no.l — 1 
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bj  Bridget  Dougherty,  then  administratrix.  The  declaration  allied  the  misr 
conduct  on  the  part  of  the  company  to  be  the  running  of  the  train  at  an  im- 
proper rate  of  epeed.  the  failure  to  ring  the  bell  and  sound  the  whistle,  and 
the  failure  to  keep  a  flag-man  stationed  at  the  crossing.  The  fourth  count  of 
the  declaration,  also,  after  setting  forth  an  ordinance  of  the  city  of  Ottawa, 
passed  Kovember  5,  1867,  by  which  the  Ottawa,  Oswego  &  Fox  Eiver  Valley 
Eailroad  Company,  lessor  of  defendant,  secured  the  privilege  of  using  for  its 
right  of  way  certain  streets  of  the  city,  and  which  limited  the  speed  of  its  trains 
to  five  miles  per  hour,  alleged  the  running  of  the  train  at  too  great  a  speed,  the 
failure  to  ring  the  bell,  and  other  omissions.  The  cause  was  tried  at  the 
March  term,  1882,  of  the  La  Salle  circuit  court,  resulting  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  $4,000.  From  this  judgment  an  appeal 
was  taken  to  the  appellate  court,  and  at  the  December  term,  1882,  the  judg- 
ment was  reversed,  and  the  cause  remanded.  It  was  agaXn  tried  at  the  March 
term,  1883,  of  the  circuit  couit,  and  the  result  was  a  verdict  and  judgment 
for  $5,000  in  favor  of  plaintiff,  which  judgment,  upon  appeal,  was  alfirmed 
by  the  appellate  court  at  the  December  term,  1883.  Thereupon  the  cause  was 
removed  by  appeal  to  the  supreme  court,  where.  May  19,  1884,  the  judg- 
ment w^as  reversed,  and  the  cause  remanded.  Railroad  Co.  v.  Dougherty^  110 
111.  52L  Upon  the  remandment  of  the  cause  to  the  circuit  court,  (Noah  O.  Per- 
kins, administrator  €2e  boras  non.  having  in  the  mean  time  been  sut)stituted  as 
plaintiff, )  defendant,  on  January  16, 1885,  filed  a  petition  for  a  change  of  venue, 
ou  the  ground  that  Gbobge  W.  Stiff,  one  of  the  judges  of  the  circuit,  was  prej- 
udiced against  it,  and  that  the  presiding  judge,  Chables  Blanchard,  had 
been  of  counsel  for  plaintiff.  This  motion  was  overruled,  on  the  ground  that 
the  other  circuit  judge,  Josiau  McRobebts,  was  then  holding  a  branch  court, 
and  was  not  alleged  to  be  prejudiced  against  defendant,  and  it  could  have  a 
fair  trial  before  him,  and  the  removal  of  the  cause  to  another  county  was  un- 
necessary. Defendant  excepted.  On  February  21, 1887,  the  cause  was  called 
for  trial  before  Doebakce  Dibell,  then  presiding  judge,  and  submitted  to  a 
jury,  and  the  result  was  a  verdict  and  judgment  in  favor  of  plaintiff  for 
$5,000.  Defendant  appeals  to  the  appellate  court,  and  thence  to  the  supreme 
court.  Defendant's  other  exceptions,  so  far  as  need  be  stated,  were  as  fol- 
lows: **(1)  Defendant  challenged  the  juror  Fry  for  cause  shown  by  the  fol- 
lowing examination:  *  My  name  Ib  Samuel  Fry.  I  am  on  the  regular  panel. 
Lived  in  Ottawa  at  the  time  of  the  accident.  I  heard  about  it  at  the  time. 
I  didn't  pay  much  attention  to  it.  Of  course  I  heard  folks  talk  of  it  in  the 
saloon.  Parties  who  I  talked  to  told  how  it  happened.  I  didn't  form  any  opin- 
ion at  all  as  to  how  it  happened.  I  keep  a  saloon  in  Ottawa,  east  of  the 
court-house.'  The  Cotirt.  *  If  you  are  taken  as  a  juror,  the  court  will  instruct 
you  that  it  will  be  your  duty  not  to  let  anybody  talk  in  your  hearing.*  An- 
8wer.  '  I  can't  stop  all  of  them,  you  know.'  The  challenge  was  disallowed, 
and  defendant  excepted.  The  juror  was  then  excused  peremptorily.  (2) 
George  Pool  stated:  *  I  am  a  farmer.  Have  read  about  the  case  in  a  news- 
paper. I  did  not  form  or  express  an  opinion  relating  to  the  merits  of  the 
caj»e.  I  think  I  read  a  newspaper  account  of  the  accident  about  the  time  it 
occurred.  From  what  I  read  1  formed  some  opinion.  I  have  that  still,  some. 
I  don't  know  as  that  opinion  would  have  much,  if  any,  influence  upon  me 
sitting  as  a  juror.  I  think  I  could  try  the  case  as  fairly  and  impartially  as  if 
1  had  heard  nothing,  and  had  formed  no  opinion.  I  have  no  feelings  or  prej  udice 
against  a  railroad  company.  I  have  no  acquaintance  with  Mr.  Dougl^erty.' 
The  juror  was  accepted  by  defendant,  and  was  turned  over  to  plaintiff  for 
examination,  and  testified  as  follows:  *1  am  acquainted  with  Richolson  & 
Gentleman.  Have  employed  them.  They  have  business  in  hand  for  me  now. 
Mr.  R.  has  been  my  attorney  for  four  or  five  years.  That  would  not  make 
any  difference  with  me  at  all  if  taken  as  a  juror.  It  would  not  embarrass  me 
at  all  to  find  a  verdict  against  a  company  that  Mr.  liicholson  represents.    I 
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have  no  prejudice  against  suits  of  this  nature.  I  read  an  account  in  the  news- 
paper of  the  killing  of  Dougherty,  and  at  that  time  1  made  up  my  mind  the 
company  was  liable.  Nothing  whatever,  by  reason  of  talking  with  any  per- 
son or  that  has  been  said  to  me  from  any  source,  has  changed  my  mind,  for  I 
don't  think  I  have  talked  with  anybody  about  it.  I  think  I  could  stand  in 
the  same  light  as  a  juror  that  I  would  if  I  never  had  read  or  heard  anything 
on  the  subject.'  The  juror  was  challenged  by  plaintiff  for  cause,  and  allowed 
by  the  court,  against  defendant's  objection.  (3)  Attorney  for  plaintiff,  in 
stating  the  case  to  the  jury,  made  the  following  remark:  « Kow,  $5,000  is  all 
this  ]ady  can  recover.  That  is  fixed  bylaw.  Railroad  companies  have  some- 
how or  other  fixed,  by  an  act  of  the  legislature,  a  limit  beyond  which  jurors 
cannot  go.'  Objection  interposed.  •  Of  course  you  do.  I  expected  you  to 
take  an  exception  long  before.  It  is  not  the  first  time  of  this  excepting  bus- 
iness.' " 

Samuel  Richolaon  and  O.  F.  Price,  for  appellant. 

On  the  question  of  a  change  of  venue,  the  court  below  held  that  the  statute 
under  which  it  was  asked  was  passed  before  the  present  law  giving  three 
judges  to  a  circuit;  and  under  the  present  law  there  is  no  reason  for  the 
change,  and  the  former  statute  was  thus  modified  by  the  latter.  To  show  a 
contrary  doctrine,  the  following  authorities  were  cited:  Fuller  y.  Bates,  96 
111.  133;  Cooley,  Const.  Lirp,  159;  Chicago  v.  Quimby,  88  111.  278;  Foley  v. 
People,  Breese,  58;  Holbrook  v.  Nichol,  36  111.  167;  You7ig  v.  Steams,  91  111. 
222;  Frye  v.  Railroad  Co,,  73  III.  403;  Fowler  v.  Pirkins,  77  111.  273; 
Wragg  v.  Pcnn  Tp.,  94  111.  II;  Ottawa  v.  La  Salle  Co.,  12  111.  341;  People 
v.  Barr,  44  111.  198;  SupervUors  v.  Campbell,  42  111.  492;  Hume  v.  Gos- 
.  sett,  43  111.  299;  Perteet  v.  People,  65  111.  230;  Card  y.McCaleb,  69  111.  314; 
Coal  Co.  V.  Taylor,  81  111.  592;  Covington  v.  East  St.  Louis,  78  111.  552.  The 
cases  of  Mapes  v.  Scott,  94  111.  382;  Insurance  Co,  v.  Tolman,  80  111.  106; 
Walsh  y.  May,  38  111.  30;  Ensminger  y.  People,  47  111.  384;  and  Myers  v. 
Walker,  31  111.  353,— as  well  as  many  others  in  this  court,  lay  down  the  doc- 
trine that  the  statute  in  relation  to  a  change  of  venue,  is  mandatary.  The 
legislature  has  provided  that  railroad  companies,  "  where  the  public  author- 
ities, having  charge  of  any  street,  shall  notify  any  agent  of  the  corporation 
that  a  fiag-man  is  necessary,"  shall  place  and  retain  a  flag-man  at  such  cross- 
ing. It  follows  as  a  natural  and  unavoidable  conclusion  that  the  company 
cannot  be  accused  of  a  want  of  ordinary  care  in  not  placing  a  flag-man  at  that 
particular  crossing,  when  the  notice  provided  for  by  the  statute  had  not  been 
given.  DamerelVs  Case,  81  111.  451;  Railroad  Co.  y.  Siltmon,  67  111.  74; 
Railway  Co.  y.Vlark,  70  111.  276;  Railroad  Co.  v.  Harwood,  80  III.  90; 
Same  v.  Henks,  91  HI.  411;  Same  v.  Qrable,  88  111.  443;  Volk  Y.  Roclie,  70 
111.  299;  Railroad  Co.  v.  Murray,  62  111.  326. 

Duncan,  0^  Conor  dk  Gilbert,  for  appellee. 

'  Did  the  court  err  in  refusing  a  change  of  venue?  Two  complai.nts  are  made 
under  this  head:  First,  that  the  court  below  erred  in  overruling  the  mo- 
tion for  a  change  of  venue;  and,  second,  that  it  erred  in  overruling  defend- 
ant's motion  to  strike  the  cause  from  the  docket.  In  neither  complaint  is 
there  any  merit.  Curran  v.  Beach,  20  III.  259;  Myers  v.  Walker,  31  111.  363. 
But  there  is  another  fatal  objection  to  this  application  for  a  change  of  venue, 
and  that  is  that  the  affidavit  in  support  of  the  petition  is  not  made  by  any  ofiicer 
of  the  corporation,  but  by  one  who  is  at  best  but  a  mere  hired  man.  The  statute 
does  not,  in  terms,  allow  a  change  of  venue  to  a  corporation,  but  the  supreme 
court  has  very  properly  held  that  corporations  are  included  within  the  spirit 
of  the  statute.  Insurance  Co.  v.  Mehlman,  48  111.  317.  That  a  flag-man 
was  necessary  for  the  safety  of  the  public  at  this  crossing  is  conclusively 
shown.    Such  being  the  evidence,  it  Is  plain  that  the  jury  were  not  merely 
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authorized  to  find  defendant  guilty  of  negligence  in  failing  to  station  a  flag* 
man  at  the  crosaing,  but  they  were  absolutely  required  so  to  find.  Whether 
it  was  convenient  or  inconvenient  for  defendant  to  provide  a  flag-man  was  not 
a  question  to  be  considered.  Railway  Co.  v.  KnuUon^  69  111.  103;  8haber  v. 
Railway  Co.,  28  Minn.  107.  9  N.  W-  Eep.  575;  2  Shear.  &  li.  Neg.  §  484; 
Whart.  Neg.  §  799;  Railway  Co.  v.  Henks,  91  111.  412;  Railtoay  Co.  v. 
McElwee,  67  Pa.  St.  311;  O'Zeary  v.  Mankato^  21  Minn.  65;  Phelps  v.  Maiv- 
kato,  23  Minn.  277.  To  the  complaint  that  the  court  refused  to  allow  defend* 
ant's  challenge  of  the  juror  Fry  there  are  two  good  answers:  FinU  There 
was  no  sffiucient  cause  for  challenge.  Second,  It  does  not  appear  that  defend- 
ant exhausted  its  peremutory  challenges,  as  is  required  by  the  ruling  in  Rob' 
inson  v.  Randall,  82  III'.  522;  Mingia  v.  People,  64  111.  277. 

Craig,  J.  This  cause. was  before  us  at  a  former  term,  and  the  Judgment 
was  reversed,  and  the  cause  remanded,  for  the  reason  that  an  erroneous  in- 
struction  had  been  given  for  the  plaintiff.  RaUroad  Co,  v.  Dougherty,  110 
111.  523.  After  the  remanding  order  had  been  filed  at  the  June  term,  1885,  of 
the  circuit  court  of  La  Salle  county,  and  on  the  16th  day  of  January,  the  de- 
fendant filed  a  petition  for  a  change  of  venue.  The  ground  relied  upon  in  the 
petition  for  a  change  of  venue  was  that  George  W.  Stiff,  one  of  the  judges 
of  said  court,  was  prejudiced  against  the  defendant;  and  Charles  Blanchard» 
another  of  said  judges,  had  been  counsel  for  the  plaintiff  in  regard  to  the  mat- 
ters in  controversy.  The  court  overruled  the  petition  for  a  change  of  venue, 
on  the  ground  that  another  circuit  judge  of  the  circuit,  Josiah  MoRoberts, 
was  then  holding  a  branch  court  in  La  Salle  county,  and,  as  he  was  not  al- 
leged in  the  petition  to  be  prejudiced  against  defendant,  it  could  have  a  fair 
trial  before  him,  which  would  obviate  the  necessity  of  sending  the  cause  to 
another  county.  Ko  trial  was  had  at  this  teim  of  court,  but  at  a  subsequent 
term,  February  21,  1887,  a  trial  of  the  cause  was  had  before  Judge  Dibell. 
.  who  had  succeeded  Judge  McIIoberts,  and  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  upon  which  the  court  entered  judgment.  It  is  first 
claimed  that  the  court  erred  in  denying  a  change  of  venue.  It  appears  from 
the  bill  of  exceptions  that  the  application  was  predicated  on  the  fact  that  one 
of  the  circuit  judges  was  prejudiced  against  the  defendant,  and  another  of  the 
judges  of  the  circuit  had  been  counsel  for  the  plaintiff;  but  the  bill  of  excep- 
tions also  shows  that  the  third  judge  of  the  circuit  was  at  the  time  of  the  ap- 
plication present  in  the  county  holding  court,  and  no  complaint  is  made  that 
he  is  prejudiced  or  in  any  manner  incapacitated  from  trying  the  cause.  It  is 
quite  apparent  that  the  object  of  the  statute  allowing  a  change  of  venue  on 
account  of  the  prejudice  oi  the  judge  was  to  secure  a  trial  before  a  judge  who 
was  unprejudiced.  If  the  object  intended  can  be  obtained  as  well  by  not  send- 
ing the  cause  to  another  county  as  by  doing  so,  the  useless  expense  of  the 
transfer  ought  to  be  avoided.  Under  our  present  statute  three  judges  are 
elected  in  each  circuit.  If  one  is  prejudiced,  and  if  another  has  been  counsel 
in  the  cause.  If  the  third  judge  is  unprejudiced,  and  present  holding  court 
when  the  application  is  made,  no  reason  occurs  to  us  why  the  case  under 
such  circumstances  should  be  sent  to  another  county.  The  statute  must  re- 
,,ceive  a  reasonable  construction ;  one  that  will  promote  the  ends  of  justice; 
one  which  will  carry  out  the  end  intended;  that  is,  a  party  should  not  be 
compelled  to  submit  to  a  trial  before  a  prejudiced  tribunal.  We  think  the  de- 
cision of  the  circuit  court  in  the  motion  of  change  of  venue  of  the  cause  was 
right  and  in  harmony  with  the  ruling  of  this  court,  as  held  in  the  following 
cases,  where  a  similar  question  was  involved:  Curran  v.  Be4ich»  20  111.  269; 
Myers  v.  Walker,^!  HI.  356. 

In  the  selection  of  the  jury  the  defendant  challenged  for  cause  the  juror  Fijt 
but  the  court  overruled  the  challenge,  and  the  defendant  excused  him  per- 
emptorily.   The  ruling  is  relied  upon  as  error.    T2ie  juror  had  heard  of  tha 
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accident  at  the  time  deceased  was  killed ,  and  had  heard  people  talk  about  the 
matter,  but  he  stated  that  he  had  no  opinion  in  the  case  from  what  he  had 
read,  or  otherwise.  From  this  statement  we  perceive  no  error  in  the  ruling 
of  the  court.  The  defendant  accepted  the  juror  Pool,  and  plaintiff  challenged 
him  for  cause,  and  the  court  sustained  the  challenge.  The  juror,  in  reply  to 
a  question  asked  by  the  court,  said  he  had  an  opinion  in  regard  to  which  one 
of  the  parties  ought  to  succeed  in  the  case.  Under  this  statement  he  was 
not  an  impartial  juror,  and  either  party  might,  if  they  saw  proper,  challenge 
him  for  cause.  Objection  is  made  to  remarks  of  counsel  for  plaintiff,  in  open- 
ing the  case  to  the  jury,  that  an  appeal  was  made  to  the  prejudices  of  the  jury. 
In  the  statement  or  argument  of  a  case  to  a  jury  counsel  should  be  confined 
to  the  facts  in  the  case,  but  at  the  same  time  it  is  impossible  to  lay  down  any 
general  rule  as  to  what  shall  or  shall  not  be  said.  Much  latitude  is  always 
allowed  in  the  argument  of  a  cause  before  &  jury,  and  so  far  as  appears  noth- 
ing was  said  here  which  can  be  regarded  as  error.  Section  99,  c.  114,  Star  & 
C.  St.  111.,  provides:  "In  all  cases  where  the  public  authorities,  having  charge 
of  any  street  over  which  there  shall  be  a  railroad  crossing,  shall  notify  any 
agent  of  the  corporation  owning,  using,  or  operating  such  railroad  that  a  Hag- 
man  is  necessary  at  such  crossing.  It  shall  be  the  duty  of  such  railroad  com- 
pany, within  sixty  days  thereafter,  to  place  and  retain  a  flag-man  at  such 
crossing,  who  shall  perform  the  duties  usually  required  of  a  flag-man,"  etc 
It  does  not  appear  that  the  railroad  company  was  ever  notified  that  a  flag-man 
was  necessary  at  the  crossing  where  the  accident  occurred,  and  it  is  claimed 
that  the  court  erred  in  allowing  the  plaintiff  to  prove  that  no  flag-man  had 
been  stationed  at  the  crossing.  If  a  railroad  company,  in  the  running  of  its 
trains,  had  no  duty  to  perform  except  what  the  legislature  might  prescribe,  the 
position  of  counsel  might  be  well  taken;  but  such  is  not  the  case.  A  railroad 
company,  in  the  running  of  its  trains,  is  required  to  use  ordinary  care  and 
prudence  to  guard  against  injury  to  the  person  or  property  of  those  who  ihay 
be  traveling  upon  the  public  highways,  and  are  required  to  cross  its  tracks, 
whether  required  by  the  statute  or  not.  The  fact  that  the  statute  may  pro- 
vide one  precaution  does  not  relieve  the  company  from  adopting  such  others 
as  public  safety  and  common  prudence  may  dictate.  Shaher  v.  Kailzoay  Co», 
28  Minn.  107, 9  N.  W.  Bep.  575.  Other  rulings  of  the  court  in  regard  to  the 
admission  and  exclusion  of  evidence  have  been  criticised,  but  we  perceive  no 
substantial  error  in  tltis  regard.  It  is  also  insisted  that  the  court  erred  in  its 
rulings  in  the  instructions.  No  instructions  were  asked  or  given  on  behalf 
of  the  plaintiff.  The  defendant  requested  the  court  to  give  24  instructions. 
Nineteen  were  given.  Some  of  them  were,  however,  modified.  Whether  all 
the  modifications  were  entirely  accurate  or  not  it  will  not  be  necessary  to  in- 
quire. As  it  is  apparent  that  all  the  law  involved  in  the  case,  so  far  as  the 
rights  of  the  defendant  were  involved,  were  fully  given  to  the  jury  by  the  in- 
structions, the  judgment  of  the  appellate  court  will  be  affirmed. 

NOTE. 

JuROB—CoMPiBTENOT— Opinion.  A  juror  is  not  ineligible  because  of  having  formed 
an  opinion,  if  he  states  that  that  opinion  is  not  so  strong  as  to  prevent  his  giving  a  true 
verdict  according  to  the  evidence.    RaUroad  Co.  v.  Moynaban.  {Colo.)  5  Fac.  Rep.  8U. 

Where  a  juror  stated  that,  If  he  had  any  sympathy,  it  would  oe  with  the  *^young  man 
that  lost  his  limb,  ^  and  that  he  ^  would  have  no  sympathy  for  the  railroad,  ^  yet  he  did 
not  "know  as  there  was  any  reason  why"  he  could  not  "try  the  case  fairly  and  impar- 
tiaUy.''  and  that,  notwithstanding  his  sympathy,  he  would  not  violate  his  oath,  and 
would  "endeavor  to  do  justice  between  the  parties, "  held  competent.  RaUroad  Co.  v. 
Bingenheimer,  (111.)  4  K.  £.  Rep.  840. 

Where,  on  the  trial  of  an  action  for  damages  against  a  railroad,  aiuror  chaUengedfor 
cause  answers  to  a  question  whether,  if,  in  his  opinion,  when  he  heard  the  evidence, 
it  were  equally  balanced,  he  would  find  against  the  defendant,  that  he  would  so  find; 
but,  in  answer  to  further  Questions  by  the  court,  answers  that  he  has  not  formed  or  ex* 
pressed  any  opinion  as  to  the  rights  of  the  parties ;  that  he  has  no  prejudice  against  de- 
fendant, and  will  determine  the  cause  according  to  the  evidence,  and  instructions  ef  the 
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court,— the  court  Is  justified  in  disallowing,  in  its  discretion,  the  challenge  ol  such  juror 
for  cause.    Montgomery  v.  Railway  Co.,  (Mo.)  3  S.  W.  Rep.  409. 

In  an  action  to  recover  damages  for  causing  the  death  of  a  person,  the  competency  of 
a  juror  who  testified  that  he  had  no  prejudice  against  this  particular  case,  but  that  he 
was  opposed  to  personal  damage  cases  generally,  but  that,  if  the  evidence  showed  that 
the  plaintiffs  were  entitled  to  damages,  then  he  would  be  in  favor  of  awarding  them,  is 
a  question  for  the  court  to  try,  and  the  findings  of  the  court  upon  it  will  not  be  dis- 
turbed.   McCarthy  v.  Railway  Co.,  (Mo.)  4-  S.  W.  Rep.  516. 

See,  also,  on  the  subject  of  the  competency  of  a  juror,  Hall  v.  Com.,  (Fa.)  13  AtL  Rep. 
168,  and  note. 

•  •■■■■— •.^» 

(124  TU.  522)  ^^^  ^^  Sterling  v.  Mesrill. 

iSupreme  Court  of  IlUnaia.    May  9,  1888.) 

1.  Municipal  Corporations— Defective  Bidbwalks—Notice. 

In  an  action  against  a  city  for  injury  caused  by  a  defective  sidewalk,  an  instruo- 
tlon  stating  that  if  "the  sidewalk  in  question  was  repaired  and  placed  in.  good  con- 
dition by  the  city,  within  a  reasonable  time  prior  to  this  alleged  accident,  and  if 
said  walk  afterwards  became  out  of  repair  without  actual  notice  to  the  city,  then 
plaintiff  cannot  i-ecover,  "is  properly  refused,  as  obscure  and  misleading^  since  actual 
notice  by  the  dty  of  the  defect  is  not  essential  to  plaintiff »s  recovery  if  the  defect 
had  existed  for  such  a  length  of  time  that  the  city  officers,  by  the  use  of  reasonable 
diligence,  might  have  discovered  it  before  the  accident.' 

2.  Trial— Instructions— Repetition. 

An  instruction  which  merely  repeats  principles  of  law  that  are  embodied  in  the 
instructions  already  given  is  properly  refused. 
8.  Same— Basis  op  Evidence. 

Instructions  that  have  no  evidence  to  support  them  should  be  refused. 
4.  New  Trial— Newly-Disoovered  Evidence. 

In  an  action  against  a  city  for  injury  caused  by  a  defective  sidewalk,  a  new  trial 
should  not  be  granted  because  of  newly-discovered  evidence  which  merely  goes  to 
show  that  plaintiff  was  not  injured,  and  that  the  accident  was  caused  by  her  own 
carelessness,  when  such  evidence  is  merely  cumulative,  and  not  conclusive  In  its 
•character. 

Appeal  from  appellate  court,  Second  district. 

The  aflldavit  by  defendant's  attorney  in  support  of  the  motion  for  a  new 
trial  states  that  he  expects  to  show,  if  a  new  trial  is  granted,  that  plaintiff 
was  not  injured;  that  the  sidewalk  where  the  opening  existed  at  the  time  of 
the  fall  was  so  clearly  illuminated  by  gas-lamps  that  plaintiff,  in  the  exercise 
of  ordinary  care  and  prudence,  should  not  have  stepped  into  the  opening,  and 
that  the  injury,  if  any,  resulted  from  her  own  gross  carelessness;  that  plain- 
tiff has  been  since  said  fall  feigning  that  she  could  not  use  her  arm,  and  that 
the  reverse  was  true;  and  that  the  abdominal  injuries  complained  of  could 
not  have  resulted  from  the  fall. 

A.  A.  Woifersperger,  {J,  E.  McPIierran,  of  counsel,)  for  appellant.  W.  & 
W»  D,  Barge,  for  appellee. 

Magruder,  J.  This  is  an  action  brought  by  Lucy  A.  Merrill  against  the 
city  of  Sterling,  in  the  circuit  court  of  Whiteside  county,  to  recover  damages 
for  a  personal  injury.  About  6  o'clock  in  the  evening  on  November  14, 1884, 
the  plaintiff  was  walking  north  on  the  east  side  of  B  street  in  Sterling,  when 
she  stepped  into  a  hole  in  the  sidewalk,  and  was  thereby  thrown  to  the 
ground,  receiving  the  injury  complained  of.  The  trial  resulted  in  a  judgment 
in  her  favor  for  $2,000,  which  has  been  affirmed  by  the  appellate  court,  and 
is  now  brought,  by  appeal,  to  this  court.  All  the  questions  of  fact  are  set- 
tled by  the  judgment  of  the  appellate  court.  No  points  are  made  in  regard 
to  the  admission  or  exclusion  of  evidence.  The  main  ground  insisted  upon 
for  a  reversal  of  the  judgment  is  the  refusal  of  the  trial  court  to  give  three 
instructions  asked  by  the  defendant.    By  the  first  of  these  refused  instruo- 

*On  the  subject  of  constructive  notice,  see  Springer  v.  City  of  Philadelphia,  (Pa.)  12 
.  Atl.  Rep.  490,  and  note;  MiUer  v.  City  of  St.  Paul,  (Minn.)  8<5  N.  W.  Rep.  271;  Turner 
'  V.  City  of  Newburgh,  (N.  Y.)  16  N.  E.  Rep.  34S. 
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tions  it  was  said  that  if  the  jury  should  believe  from  the  evidence  "that  the 
plaintiff  might,  in  the  exercise  of  ordinary  care  and  caution,  have  avoided  the 
opening  in  the  sidewalk,  and  tliat  her  omission  so  to  do  was  the  direct  cause  of 
the  injury  complained  of,. then  she  was  guilty  of  such  negligence  as  will  pre- 
vent a  recovery  in  this  case."  Correctly  expressed,  the  idea  of  this  instruc- 
tion is  simply  that  the  plaintiff,  in  walking  along  the  sidewalk  of  the  city,  as 
she  had  a  lawful  right  to  do,  was  required  to  exercise  ordinary  care  and  cau- 
tion. This  idea  was  very  clearly  embodied  in  the  third  instruction  given  for 
the  defendant,  and  in  several  instructions  which  were  given  for  the  plaintiff. 
Its  repetition  in  a  further  instruction  was  therefore  unnecessary.  The  sec- 
ond of  the  refused  instructions  referred  to  is  as  follows:  "If  the  jury  believe 
from  the  evidence  that  the  sidewalk  in  question,  where  the  plaintiff  claims  to 
have  received  her  injury,  was  repaired  and  placed  in  good  condition  by  the 
city  within  a  reasonable  time  prior  to  this  alleged  .accident,  and  if  the  jury 
believe  from  the  evidence  that  said  walk  afterwards  became  out  of  repair, 
without  actual  notice  to  the  city,  then  the  plaintiff  cannot  recover."  This 
instruction  is  obscure,  and  calculated  to  mislead.  It  is  not  essential  to  a  re- 
covery, in  a  case  of  this  character,  that  the  evidence  should  show  actual  no- 
tice to  the  city.  City  of  Chicago  v.  Dalle,  115  111.  386,  5  N.  E.  Rep.  578. 
If  the  opening  in  the  sidewalk  had  existed  for  such  a  length  of  time  before 
the  accident  as  that  the  city  authorities  might  have  discovered  it  by  the  use 
of  reasonable  diligence,  then  the  city  will  be  presumed  to  have  had  notice  of 
it.  This  principle  was  announced  in  the  fourth  instruction  given  for  the 
plaintiff  and  in  the  second  instruction  given  for  the  defendant.  The  latter 
told  the  jury  that  the  plaintiff  could  not  recover  unless  it  was  "proven  that 
the  sidewalk  in  question  was  unsafe,  and  that  the  defendant  had  actual  no- 
tice of  the  defect,  *  ♦  ♦  or  that  such  defect  was  of  such  long  continu- 
ance that  the  defendant,  by  the  use  of  ordinary  care  and  prudence,  ought  to 
have  discovered  the  defect,"  etc.  This  was  a  correct  statement  of  the  law, 
and  contained  all  that  was  material  or  essential  in  the  second  refused  instruc- 
tion. Instructions  must  be  based  on  evidence.  There  was  no  evidence  that 
the  defendant  had  at  any  time  repaired  the  sidewalk  at  the  point  where  plain- 
tiff was  injured.  It  is  undisputed  that  there  was  a  defect  at  that  point,  and 
the  question  to  be  determined  was  whether  such  fact  had  existed  a  sufficient 
length  of  time  to  affect  the  city  with  notice  of  its  existence.  It  is  not  clear 
what  is  meant  by  the  expression  "within  a  reasonable  time  prior  to  this 
alleged  accident."  The  city  was  bound  to  exercise  reasonable  prudence  and 
diligence  in  the  construction  and  maintenance  of  its  sidewalks.  But  just 
what  period  of  time  between  the  alleged  repair  of  the  sidewalk  and  the  hap- 
pening of  the  accident  should  be  regarded  us  reasonable,  and  for  what  pur- 
poses it  should  be  regarded  as  reasonable,  is  not  apparent  under  the  circum- 
stances of  this  case.  Instructions  should  not  be  obscure  and  misleading,  but 
should  be  expressed  in  clear  and  precise  language.  Trish  v.  Newell,  62  III. 
196;  Society  v.  Hubble,  Id.  161.  The  third  refused  instruction  was  to  the 
effect  that  if  the  jury  should  believe  from  the  evidence  that  the  plaintiff^  by 
the  ordinary  exercise  of  will  on  her  part,  could  have  used  her  arm  for  the  or- 
dinary purposes  of  life  at  or  shortly  after  the  injury  complained  of,  and  that 
she  refused  or  neglected,  without  cause,  so  to  do,  then  the  disability  or  im- 
pairment of  her  arm  since  then,  resulting  from  such  neglect  and  refusal,  was 
not  an  element  of  damage  for  which  recovery  could  be  had,  and  that,  under 
the  law,  a  person  injured  should,  in  good  faith  and  in  the  exercise  of  all  rea- 
sonable means,  strive  not  to  augment,  but  to  cure  or  mitigate,  a  physical  disa- 
bility incurred.  Whether  or  not  this  instruction  laid  down  a  correct  proposi- 
tion of  law  is  a  question  which  it  is  unnecessary  to  discuss.  There  was  no 
error  in  refusing  it,  for  two  reasons.  In  the  first  place,  there  was  no  evidence 
to  support  it.  Appellant  introduced  certain  medical  testimony  to  show  that' 
refusal  to  use  or  exercise  an  arm  that  had  been  injured  in  the  way  in  which. 
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plaintiff^s  arm  was  injured  tended  to  make  it  useless  and  Btift  in  the  Joints 
and  wanting  in  flexibility,  etc.  But  there  was  no  proof  to  show  that  plaintiff 
purposely  failed  to  use  her  arm»  or  neglected  to  exercise  it  In  a  proper  way» 
so  far  as  she  was  able  to  do  so.  In  the  second  place,  the  substance  of  this  in- 
struction was  embodied  in  the  seventh  instruction  given  for  the  defendant. 
On  the  motion  for  new  trial  appellant  read  certain  affidavits  setting  up  the 
discovery  of  what  was  claimed  to  be  new  evidence.  It  is  contended  that  the 
court  erred  in  not  granting  the  motion  for  the  reasons  stated  in  the  affidavits. 
The  newly-discovered  evidence  is  merely  cumulative,  and  not  conclusive  in 
its  character.  A  verdict  will  not  be  set  aside  to  permit  such  evidence  to  be 
introduced.    Kendall  v.  Limberg,  69  UK  855. 

We  are  of  the  opinion  that  the  trial  court  committed  no  error  either  in  re* 
fusing  the  instructions  .complained  of  or  in  overruling  the  motion  for  new 
trial.    The  judgment  of  the  appellate  court  is  affirmed* 


(124  111.  62S) 

Wilson  et  ah  v,  Schneider, 
(Supreme  Cowrt  of  Illinois^    May  9, 1888.) 

KxBODTioH— Against  Estates  of  Decedents— Time  fob  Isbuiko. 

Under  Rev.  St.  IlL  c.  77,  S  6,  which  provides  that  no  execution  shall  issue  on  any 
judgment  after  seven  years  from  the  time  the  same  hecomes  a  lien  unless  the  judg- 
ment be  revived,  a  creditor  who  has  his  claim  allowed  against  the  estate  of  his  de- 
ceased debtor,  and  who,  by  the  provisions  of  Rev.  St.  lU.  o.  77,  $  27,  is  considered  a 
judgm°.nt  creditor  for  the  purposes  of  redemption  from  a  sale  of  the  real  estate  of 
the  debvor^  must  issue  the  special  execution  provided  for  therein  as  an  essential  re- 
nuirement  in  the  proceeding  for  redemption  within  seven  years  from  the  date  of  the 
allowance  of  tils  claim,  or  bis  right  to  redeem  is  gone. 

Error  to  circuit  court,  Iroquois  county;  Alfred  Sample,  Judge. 
Payson  dk  liagmond,  for  appellants.      Kay  cfe  Evans,  for  appellees. 

Maorudeb,  J.  Jutin  Arends,  now  deceased,  executed  a  mortgage  in  his 
irie-time  to  Charleb  A.  Wilson  and  Luppe  I.  Arends  upon  E.  J  8.  W.  J  sec- 
tion 28,  township  28  N.,  range  10  E.  of  third  P.  M.,  in  Iroquois  county.  After 
his  decease  a  bill  to  foreclose  was  filed  by  the  mortgagees  in  the  circuit  court 
of  said  county  against  his  heirs  and  the  administrator  of  his  estate  and  certain 
parties  in  possession,  named  Marie  Schneider  and  Antoine  Schneider,  and 
others.  It  does  not  appear  that  any  of  the  creditors,  whose  claims  were  al« 
lowed  against  the  estate,  were  made  defendants  to  the  bill.  Decree  of  sale 
was  entered  in  the  foreclosure  suit  on  February  24,  1886,  and,  in  pursuance 
thereof,  the  premises  were  sold  on  May  10, 1886,  to  Joseph  Evans.  The  usual 
cei-tiOcate  of  purchase  was  issued  to  Evans,  and  the  msister's  report  of  sale 
was  confirmed.  The  15  months  for  redemption  expired  on  August  10,  1887, 
and  tlie  master's  deed  was  executed  and  delivered  to  the  purchaser  on  August 
29,1887.  The  estate  of  Arends  proved  to  be  insolvent.  On  January  19, 1880, 
Gomstock  &,  Go.  procured  the  allowance  of  a  claim  against  the  estate  in  the 
probate  C9urt  of  Iroquois  county.  On  August  9,  1887,  7  jears  6  months 
and  20  days  after  the  allowance  of  the  claim,  Gomstock  &  Go.  caused  a  special 
execution  to  be  issued  by  the  clerk  of  the  probate  court  to  the  sheriff  of  the 
county  for  the  purpose  of  redeeming  from  the  foreclosure  sale.  The  execu- 
tion came  into  tlie  sheriff's  hands  on  the  same  day,  and  Gomstock  &  Go.  at 
once  paid  him  the  amount  necessary  to  redeem.  The  certificate  of  redemp- 
tion was  executed  and  recorded  on  said  9th  day  of  August,  1887,  and.  after 
being  duly  advertised,  the  premises  were  sold  on  September  9,  1887,  to  Gom- 
stock &,  Co.,  who  then  paid  to  the  sheriff  the  redemption  money  and  int^rest^ 
and  received  from  him  the  usual  sheriff's  deed. 

As  we  understand  the  facts,  notice  was  given  of  the  attempted  redemption 
by  Gomstock  &  Go.  to  the  master  and  to  the  purchaser  at  the  foreclosure  sale 
before  the  execution  to  such  purchaser  of  the  master's  deed  above  mentioned. 
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The  controversy  is  between  the  creditors,  Comstock  &  Co.,  and  the  purchaser^ 
Evans.  The  question  involved  is  as  to  the  right  of  a  creditor  whose  clHim 
has  been  allowed  against  the  estate  of  a  deceased  debtor,  to  redeem  from  the 
sale  of  the  debtor's  land  after  the  expiration  of  seven  years  from  the  allow- 
ance of  the  claim.  The  circuit  court  decided  against  such  right.  Section  27» 
c.  77.  Eev.  St.,  entitled  "Judgments,  Decrees,  and  Executions,"  provides  that, 
'^for  the  purpose  of  redemption  from  the  sale  of  real  estate  of  a  deceased 
debtor,  any  person,  whose  claim  shall  have  been  probated  and  allowed  against 
the  estate  of  such  deceased  debtor,  shall  be  considered  a  judgment  creditor, 
and,  for  the  purpose  of  enabling  such  creditor  to  redeem  from  such  sale,  it 
shall  be  lawful  for  the  clerk  of  the  court,  wherein  letters  testamentary  or  of 
administration  were  granted,  to  issue  special  execution  to  the  sheriff  of  the 
proper  county,  commanding  him,  upon  redemption  being  made,  to  levy  upon 
and  sell  the  premises  so  sought  to  be  redeemed,  and  like  proceedings  shall  be 
had  as  upon  other  executions. "  This  section  27  is  a  part  of  the  act  of  March 
22,  1872,  entitled  as  aforesaid.  It  went  into  effect  at  the  same  time  with  the 
rest  of  the  act.  In  order  to  ascertain  its  meaning  it  must  be  construed  in 
connection  with  the  other  sections  which  precede  and  follow  it.  The  person 
whose  claim  has  been  allowed  against  the  estate  is  to  be  considered  a  "judg- 
ment creditor*'  in  the  sense  in  which  the  term  ''judgment  creditor"  had  ^- 
ready  been  used  in  the  preceding  sections.  As  a  creditor  who  had  obtained 
his  judgment  in  the  life-time  of  the  debtor  had  been  required  to  have  execu- 
tion issued,  and  a  levy  and  sale  made,  so  a  creditor  obtaining  judgment  against 
the  estate  of  the  deceased  debtor  was  also  required  to  proceed  in  the  same  way. 
The  object  of  section  27  was  to  give  the  judgment  creditor  of  the  deceased 
debtor  the  same  right  of  redemption  which  had  just  been  given  to  the  judg- 
ment creditor  of  the  living  debtor,  and  to  prescribe  for  the  former  the  same 
mode  of  effecting  such  redemption  as  had  been  prescribed  for  the  latter.  In 
both  cases  the  issuance  of  an  execution  is  an  essential  requirement  in  the 
proceeding  for  redemption.  Whatever  limitation  the  act  may  contain  as  to 
the  time  within  which  an  execution  must  be  issued,  applies  as  well  to  the  spe- 
cial execution  named  in  section  27  as  to  the  ordinary^. /a.,  mentioned  in 
section  20.  Turning  to  section  6,  we  find  this  language:  "Noexecution  shall 
issue  upon  any  judgment  after  the  expiration  of  seven  years  from  the  time 
the  same  becomes  a  lien  except  upon  the  revival  of  the  same  by  scire  faciaSf" 
etc.  The  words  "any  judgment"  are  broad  enough  to  include  the  probated 
claim,  which  is  to  be  considered  a  judgment  by  the  terms  of  section  27,  and 
the  special  execution  provided  for  in  that  section  is  certainly  comprehended 
within  the  meaning  of  the  words  "no  execution."  We  are  therefore  of  the 
opinion  that  the  restriction  laid  down  in  section  6  was  intended  to  apply  to 
the  claims  and  ^>eclal  executions  referred  to  in  section  27. 

In  the  present  case  the  judgment  was  rendered  on  Januai^  19,  1880,  and 
the  special  execution  was  issued  more  than  seven  years  thereafter.  That  ex- 
ecution must  be  regarded  as  having  been  void,  and  of  no  effect,  if  the  judg- 
ment of  Ck>mstock  &  Go.  can  be  regarded  as  having  become  a  lien  at  tiie  date 
of  its  rendition.  By  the  terms  of  section  6  the  period  of  seven  years  begina 
with  tlie  time  the  judgment  "becomes  a  lien."  Section  1  of  the  act  provides 
"tliat  a  judgment  of  a  court  of  record  shall  be  a  lien  on  the  real  estate  of  the 
person  against  whom  it  is  obtained  *  *  *  from  the  time  the  same  is 
rendered  or  revived  for  the  period  of  seven  years,  and  no  longer."  It  is  true 
that  the  judgment  in  favor  of  the  claimant  against  an  estate  is  not  that  he  re- 
cover his  damugesand  costs,  and  have  execution  therefor,  but  that  the  amount 
due  him  be  paid  in  due  course  of  administration  by  the  administrator,  etc. 
But  the  creditors  who  prove  up  their  claims  against  an  estate  have  a  right  to 
have  the  land  of  the  deceased  debtor  subjected  to  the  payment  of  such  claims 
in  case  of  a  deficiency  of  personal  assets.  Mure,  the  administrator,  files  his 
petition  to  sell  the  land  within  a  proper  time.    The  purchaser  at  the  admin- 
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istrator's  sale  will  hold  the  property  as  against  the  grantee  of  the  heir.  This 
right  of  the  creditors  of  an  estate  to  have  the  realty  sold  to  pay  their  debts  is 
in  the  nature  of  a  lien  upon  the  land.  In  Vansyckle  v.  Richardson^  18  111. 
171 »  we  said:  ''The  statute,  in  effect,  reserves  a  lien  on  the  lands  of  an  intes* 
tate,  to  secure  the  payment  of  any  excess  of  indebtedness  beyond  the  proceeds 
of  the  personal  estate.  This  lien  is  to  be  enforced  by  the  administrator  for 
the  benefit  of. the  creditors  generally."  McCoy  v.  Morrow,  18  111.  519;  Bur- 
sen  V.  Qoodspeed,  60  111.  277;  Myer  v.  McDougal,  47  111.  278;  Wheeler  y. 
Dawson,  6a  111.  54;  Heed  v.  Colby,  89  111.  104;  Furlong  v.  Riley,  103  111.  628. 
In  Bishop  v.  0* Conner,  69  III.  431,  it  is  said:  "It  is  not  accurate  to  say  that 
the  lands  are  charged,  but  rather  that  they  are  liable  to  be  charged,"  etc. 
While  the  liability  of  the  lands  to  be  charged  with  the  debts  of  the  decedent 
may  not  amount  to  a  lien  within  the  technical  meaning  of  that  word,  yet  the 
creditor  may  so  enforce  this  liability,  through  the  administrator,  as  against 
purchasers  and  incumbrancers  holding  under  the  heir,  that  be  derives  from  it 
all  the  advantages  of  a  lien .  This  being  so,  there  is  no  reason  why  a  creditor, 
having  a  judgment  against  the  estate  of  a  deceased  debtor,  should  have  a 
longer  time  for  the  enforcement  of  his  rights  against  the  debtor's  land  through 
the  medium  of  an  execution  than  is  awarded  to  a  creditor  obtaining  his 
judgment  in  the  life-time  of  the  debtor.  Why  should  the  former  be  assim- 
ilated to  the  latter  as  to  the  mode  in  which  he  may  redeem,  and  not  as  to 
the  time  within  which  he  must  redeem?  If  the  lien  of  the  latter*s  judg- 
ment is  for  only  seven  years,  so  that  be  cannot  issue  an  execution  after  that 
time  for  the  purpose  of  redemption,  why  should  not  the  former's  right  to 
reach  the  debtor's  laud,  not  through  administration,  but  throut^h  an  execution 
issued  for  the  purpose  of  redemption,  be  also  limited  to  seven  years?  There 
would  be  no  justice  in  making  any  distinction  between  the  two  classes  of 
creditors  so  far  as  the  exercise  of  the  right  to  redeem  is  concerned.  We  have 
held  that  by  analogy  to  the  duration  of  a  judgment  lien  the  administrator 
must  file  his  petition  to  sell  within  seven  years  from  the  death  of  th*'  owner, 
unless  such  facts  are  shown  as  furnish  a  satisfactory  explanation  ol  tlid  delay. 
Reed  v.  Colby,  supra;  McCoy  v.  Monow,  supra.  Even  if  this  rule  were 
applied  in  the  present  case,  no  good  reasons  are  given  why  the  petition  to  sell 
the  mortgaged  premises  may  not  have  been  filed  within  the  seven  years.  The 
record  does  not  show  when  Arends  died,  nor  when  letters  of  administration 
were  taken  out  upon  his  estate.  The  proof  only  furnishes  the  date  of  the  al- 
lowance of  the  claim  of  Comstock  &  Co.  But  although  the  petition  to  sell 
may  be  filed  after  seven  years  have  passed  since  the  death  of  the  intestate,  if 
the  delay  is  satisfactorily  explained,  yet  we  are  of  the  opinion  that,  when  the 
owner  of  the  probated  claim  desires  to  redeem,  he  must  take  out  execution 
within  seven  years  from  the  tiniie  his  claim  is  allowed,  independently  of  what 
reasons  may  or  may  not  exist  for  the  delay*  His  right  to  redeem  is  derived 
solely  from  the  statute.  It  does  not  exist  outside  of  the  statute.  He  must 
therefore  follow  the  proceeding  pointed  out  in  the  statute,  and  in  the  mode 
there  prejscribed.  Other  judgment  creditors  have  a  lien  for  only  seven  years 
from  the  time  judgment  is  rendered,  and  cannot  issue  execution  for  redemp- 
tion purposes  after  the  lapse  of  that  period.  In  like  manner  the  creditor, 
proving  his  claim  against  the  estate  of  the  deceased  debtor,  can  only  have  a 
charge  upon  or  liability  against  tlie  land,  so  far  as  the  remedy  by  redemption 
is  concerned,  for  seven  years  from  the  time  his  claim  is  allowed,  and  cannot 
issue  the  special  execution  provided  for  in  section  27  after  that  time.  This 
was  the  view  of  the  court  below,  and  we  think  its  decision  was  correct.  The 
judgment  of  the  circuit  court  is  affirmed. 
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Coal  Run  Coal  Co.  tJ.  Finlen. 

(Supreme  CouH  of  IlUnoU.    May  9, 1888  ) 

1.  COKSTITUnOlTAXi  La.W— TAXATION— COBPOBATIONS. 

Rev.  Bt.  BL  c.  120,  ^  3,  Biibd.  4,  which  provides  for  the  aasessment  by  the  state 
board  of  eoualization  of  the  capital  stock,  including  the  franchise,  of  corporations 
organized  for  pecuniary  profit,  except  corporations  organized  for  manufacturing 
purposes  or  for  the  publishini^  of  newspapers  or  for  the  improvement  of  stock,  which 
are  to  be  assessed  as  individuals,  is  not  in  coufiict  with  Const.  Hi.  art.  9,  §  1,  provid- 
ing that  the  legislature  shall  have  power  to  tax  corporations  by  "general  law  uni- 
form as  to  the  class  upon  which  it  operates, "  as  the  legislature  is  not  thereby  pro- 
hibited from  classifying  comorations  for  taxation. 

2.  Taxation — Assessment  bt  State  Boabd — Review. 

The  action  of  the  state  board  of  equalization  in  assessing  t>ie  capital  stock  and 
franchises  of  a  corporation  will  not  be  reviewed  unless  fraud  is  disclosed. 

Appeal  from  circuit  court,  La  Salle  county;  Dobrence  Dibell,  Judge. 
The  statute  referred  to  in  the  opinion  is  section  8  of  chapter  120  of  the 
Illinois  Revised  Statutes. 
Ball  &  Straton,  for  appellant.    Movloney  <&  Stead,  for  appellee. 

Craig,  J.  This  was  a  bill  brought  by  the  Coal  Bun  Coal  Company  to  eur 
join  the  county  clerk  of  La  Salle  county  from  extending  taxes  upon  the  asr 
sessed  value  of  the  capital  stock  and  franchise  of  the  company,  as  assessed  and 
returned  by  the  state  board  of  equalization  for  the  year  1883.  Two  questions 
are  presented  and  relied  upon  to  reverse  the  decree  dismlssi ng  the  bill :  First, 
that  division  4  of  section  3  of  the  revenue  act,  which  relates  to  the  taxa^ 
tion  of  the  capital  stock  of  companies  and  associations  in  this  state,  iis  amended 
in  1879,  violates  the  rule  of  uniformity  provided  for  by  section  1  of  article  9 
of  the  constitution  of  this  state;  second,  that  the  state  board  of  equalization 
of  this  state,  in  the  application  of  the  rule  adopted  by  them  for  tlie  taxation  of 
capit^il  stock  of  corporations,  have  violated  this  rule  of  uniformity.  Section 
1  of  article  9  of  the  constitution  provides  that  the  general  assembly  shall  have 
power  to  tax  peddlers,  auctioneers,  ♦  •  *  and  persons  or  corporations 
owning  or  using  franchises  and  privileges  in  such  manner  as  it  shall  from  time 
to  time  direct  by  general  law  uniform  as  to  the  class  upon  which  it  operates. 
Division  4  of  section  3  of  the  revenue  act  is  as  follows:  ** Fourths  The  capital 
stock  of  all  companies  and  associations  now  or  hereafter  created  under  the 
laws  of  this  state  (except  those  required  to  be  assessed  by  the  local  assessors 
as  hereinafter  provided)  shall  be  so  valued  by  the  state  board  of  equalization 
as  to  ascertain  and  determine,  respectively,  the  fair  cash  value  of  such  capital 
stock,  including  the  franchise,  over  and  above  the  assessed  value  of  the  tan- 
gible property  of  such  company  or  association.  Said  board  shall  adopt  such 
rules  and  principles  for  ascertaining  the  fair  cash  value  of  such  capital  stock 
as  to  it  may  seem  equitable  and  just;  and  such  rules  and  principles,  when  so 
adopted,  if  not  inconsistent  with  this  act,  shall  be  as  binding  and  of  the  same 
effect  as  if  contained  in  this  act,  subject  however  to  such  change,  alteration^ 
or  amendment  as  may  be  found  from  time  to  time  to  be  necessary  by  said 
board:  provided,  that  in  all  cases  where  the  tangible  property  or  capital' stock 
of  any  company  or  association  is  assessed  under  this  act  the  shares  of  capital 
stock  of  any  such  company  or  association  shall  not  be  assessed  or  taxed  in  this 
state.  This  clause  shall  not  apply  to  the  capital  stock,  or  shares  of  capital 
stock,  of  banks  organized  under  the  general  banking  laws  of  this  state:  pro- 
vided, further,  that  companies  and  associations  organized  for  purely  manu- 
facturing purposes,  or  for  printing,  or  for  publishing  of  newspapers,  or  for 
the  improving  and  breeding  of  stock,  shall  be  assessed  by  the  local  assessors  in 
like  manner  as  the  property  of  individuals  is  required  to  be  assessed. ''  It  will 
be  observed  that  under  the  section  supra  the  capital  stock,  including  thefran- 
cliise,  of  all  corporations  organized  for  pecuniary  profit,  is  required  to  be  as- 
sessed bj  the  state  board  of  equalization,  except  corporations  organized  fo 
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purely  manufacturing  purposes,  or  for  printing  or  for  publishing  of  newspa* 
pers,  or  for  the  improving  and  breeding  of  stock,  which  are  to  be  assessed  by 
the  local  assessors  in  the  same  manner  as  the  property  of  individuals.    This 
difference  in  the  assessment  of  different  corporations  organized  under  the  stat- 
ute, it  is  said,  renders  the  section  of  the  statute  obnoxious  to  that  clause  of 
the  constitution  which  authorizes  the  general  assembly  to  tax  corporations 
owning  or  using  franchises  in  such  manner  as  it  shall  direct  by  general  law 
uniform  as  to  the  class  upon  which  it  operates.    This  provision  of  the  consti- 
tution was  before  us  in  Porter  v.  Railroad  Co.,  76  111.  579,  and  in  remarking 
upon  it  we  then  said:  *'It  surely  cannot  be  doubted  that  the  requirements 
that  the  board  of  equalization  shall  ascertain  and  determine  the  fair  cash  value 
of  the  capital  stock,  including  the  franchise,  of  all  companies  and  associations 
now  or  hereafter  created  under  the  laws  of  this  state  over  and  above  the  as- 
sessed value  of  the  tangible  property  of  such  company  or  association,  is  a  gen- 
eral law,  or  that  it  is  uniform  as  to  the  class  upon  which  it  operates.    *    «    * 
It  is  not  required,  as  seems  to  be  thought  by  some  of  the  counsel  with  whose 
arguments  we  have  been  favored,  that  the  legislature  shall,  in  providing  for 
the  taxation  of  corporations,  under  the  last  clause  of  the  section  referred  to, 
designate  the  precise  amount  which  the  corporations  shall  pay,  and  that  this 
shall  be  the  same  for  each  corporation  without  regard  to  the  value  of  the  f ran- 
cliise  or  privileges  enjoyed,  nor  that  such  taxation  shall  be  of  like  character 
with  that  which  may  be  imposed  on  inn-keepers  and  others  pursuing  the  par- 
ticular vocations  named.    It  is  only  required  that  they  shall  be  tax^  in  such 
manner  as  the  general  assembly  shall  from  time  to  time  direct  by  general  law, 
and  the  only  uniformity  required  is  as  to  the  class  upon  which  such  general 
law  shall  operate.    It  is  therefore  left  entirely  to  the  legislature  to  determine 
whether  corporations  shall  be  taxed  only  on  their  tangible  property;  on  the 
amount  of  their  capital  pai'l  in;  on  the  amount  of  their  gross  receipts;  or,  as 
in  the  present  instance,  on  the  value  of  their  tangible  property  and  on  the 
fair  cash  value  of  their  capital  stock,  including  their  franchises,  over  and  above 
the  assessed  value  of  their  tangible  property,  subject  merely  to  the  limitation 
that  it  shall  be  directed  by  general  law,  uniform  as  to  the  class  upon  which  it 
operates."    Adhering  to  what  was  said  in  regard  to  the  meaning  of  the  sec- 
tion of  the  constitution  under  consideration,  we  do  not  regard  the  section  of 
the  statute  involved  in  conflict  with  the  constitution.    The  section  of  the  con- 
stitution undoubtedly  requires  the  law  the  general  assembly  may  enact  to  be 
a  general  law,  and  uniform  as  to  the  class  upon  which  it  operates;  but  this 
does  not  prohibit  the  legislature  from  classifying  the  corporations  for  taxation. 
We  see  nothing  in  the  constitution  which  prohibits  the  legislature  from  pro- 
viding one  method  for  determining  the  value  of  the  capital  stock,  including 
'the  franchise,  of  a  railroad  company;  another  method  for  a  mining  corporation; 
and  still  another  for  manufacturing  corporations.    We  see  no  clause  in  the 
constitution  which  prohibits  the  legislature  from  placing  certain  specified  cor- 
porations In  one  class  and  providing  a  uniform  method  of  assessment  for  that 
class,  and  placing  certain  other  specified  corporations  in  another  class  and  pro- 
viding a  uniform  manner  of  assessment  for  that  class.    There  is  no  language 
whatever  used  in  the  clause  of  the  constitution  which  forbids  the  legislature 
from  forming  a  class,  and  after  the  class  is  formed  it  is  declared  that  the  gen- 
eral assembly  shiill  have  power  to  tax  corporations  owning  franchises  in  such 
manner  as  it  shall  direct.    How  shall  it  direct?    By  general  law  uniform  as 
to  the  class.    What  object  the  general  assembly  may  have  had  in  placing  rain- 
ing corporations  in  one  class  for  assessment  and  corporations  organized  for 
man uf<ictu ring,  printing,  or  for  breeding  of  stock  in  another  classs  it  is  not 
for  us  to  inquire.    So  long  as  the  statute  does  not  conflict  with  the  original 
jaw  it  will  be  upheld  whether  wise  or  unwise. 

As  to  the  second  branch  of  the  Ciise  upon  which  relief  is  predicated,  but  lit- 
tle need  be  said.    In  the  argument  it  is  said  that  appellant  corporation  ought 
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not  to  have  been  assessed  in  any  sum,  and  that  other  corporations  escaped  en- 
tirely from  being  assessed  which  ouglit  to  have  been  assessed,  and  hence  the 
rule  of  uniformity  was  violated.  The  state  board  of  equalization  had  the 
power  to  mjike  the  assessment,  and  the  action  of  that  bckiy  cannot  be  reviewed 
by  the  courts  except  for  fraud.  Spencer  v.  People,  68  III.  610.  In  Ins^iranee 
Co.  V.  PollaJc,  75  111.  292,  where  an  assessment  had  been  made  by  the  state 
board  of  equalization,  as  here,  it  was  held  that  in  the  absence  of  fraud  or  want 
of  power  the  courts  are  powerless  to  give  relief  against  an  excessive  assess- 
ment. The  legislature  has  empowered  the  state  board  of  equalization  to  as- 
sess the  capital  stock,  including  the  franchise,  of  corporations  organized  under 
our  laws,  and  it  is  no  part  of  the  duty  of  a  court  of  equity  to  interfere  with 
the  action  of  that  body,  unless  the  evidence  disclosed  fraud  in  making  the  as- 
sessment, which  is  not  the  case  here.  The  decree  of  the  circuit  court  will  be 
affirmed. 


cm  111.  690) 

Haw£s>  Judge  Superior  Court,  o.  People  ex  rd.  FuLYxa. 
{SupTeme  Cowt  of  IViAiMi^,    Hay  9, 1888.) 

CiONSnTUTIOKAL  LaW— JUBICIAI.  POWBBS— MaNDAMTJS. 

Under  Ck>nBt.  111.  art.  6,  |  11,  providing  that  inferior  appellate  coorts  may  be 
created,  to  which  appeals  and  writs  of  error  may  be  proeeouted  from  circuit  and 
other  courts,  the  appellate  court  has  no  iurisdictlon  to  issue  a  writ  of  mandamus 
to  a  judge  of  the  superior  court  to  compel  him  to  sign  a  bill  of  exceptions  in  a  cause 
not  app^ed  to  the  appellate  court,  nor  otherwise  pending  there. 

Appeal  from  appellate  court,  First  district. 

Moaes  &  Neioman,  for  appellant.     Kraus^  Mayer  dk  Stein,  for  appellee. 

MuLKET,  J.  On  the  9th  day  of  November,  1887,  the  people  of  the  state  of 
niinois,  on  the  relation  of  Emille  Pulver,  filed  in'  the  appellate  court  for  the 
First  district  a  petition  for  a  mandamus  against  the  Hon.  Kirk  Hawes,  as 
judge  of  the  superior  court  of  Cook  county,  to  compel  him  to  sign  a  bill  of  ex- 
ceptions in  a  certain  cause  lately  heard  before  him  in  said  court,  wherein  the 
said  Emille  Pulver  was  plaintiff,  and  the  Rochester  German  Insurance  Com- 
pany was  defendant.  No  appeal  had  been  taken  in  the  case  to  the  appellate 
court,  nor  was  it  otherwise  or  for  any  purpose  pending'  in  that  court.  The 
respondent  appeared*  and  entered  a  motion  to  dismiss  the  petition,  on  the 
ground  that  the  court  had  no  original  jurisdiction  in  mandamus.  The  court 
reserved  the  motion  for  the  hearing.  The  issues  were  then  made  up  in  the 
usual  way,  and  the  cause  was  heard  upon  the  petition,  answers,  replication, 
and  proofs,  resulting  in  the  entry  of  a  final  order  awarding  a  peremptory  writ 
of  mandamus,  directing  the  respondent  to  sign  and  seal  the  bill  of  exceptions 
in  question,  in  conformity  with  the  prayer  of  the  petition.  The  respondent 
brings  the  case  here  for  review.  Section  11,  art.  6,  of  the  constitution,  pro- 
vides as  follows:  ''After  the  year  1874,  inferior  appellate  courts  of  uniform 
organization  and  jurisdiction  may  be  created  in  districts  formed  for  that  pur- 
pose, to  which  appeals  and  write  of  error,  as  the  general  assembly  may  pro- 
vide, may  be  prosecuted  from  circuit  and  other  courts,  and  from  which  ap- 
peals and  writs  of  error  shall  lie  to  the  supreme  court  in  all  criminal  cases, 
and  cases  in  which  a  franchise  or  freehold  or  the  validity  of  a  statute  is  in- 
volved, and  in  such  other  crises  as  may  be  provided  by  law.  Such  appellate 
courts  shall  be  held  by  such  number  of  judges  of  the  circuit  couits,  and  at 
such  times  and  places,  and  in  such  manner,  as  may  be  provided  by  law;  but 
no  judge  shall  sit  in  review  upon  cases  decided  by  him,  nor  shall  said  judges 
receive  any  additional  compensation  for  such  services.  **  This  is  the  only  pro- 
vision of  the  constitution  relating  to  the  jurisdiction  of  the  appellate  courts, 
and  it  follows  that  whatever  powers  they  may  lawfully  exercise  are  referable 
to  it  as  their  source.  It  is  a  grant  of  appellate  jurisdiction  only,  and  it  is  not 
competent  for  the  legislature  to  clothe  these  courts,  as  such,  with  any  otlier 
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kijid  of  jurisdiction.  It  is  a  familiar  principle  that  every  grant  of  power 
carries  with  it  such  implied  powers  as  are  necessary  to  the  exercise  of  the 
powers  expressly  conferred;  yet  this  principle  can  have  no  application  to  a 
case  like  the  one  before  us.  The  present  suit  is  an  original  action,  and  is  not 
in  any  sense  in  aid  of  or  in  furtherance  of  the  court's  appellate  jurisdiction. 
If,  upon  the  facts  disclosed,  the  action  would  lie,  it  might  have  been  brought 
either  in  this  court  or  the  circuit  court;  and,  when  prosecuted  to  a  successful 
termination,  the  judgment,  if  desired  to  be  reviewed,  would,  for  the  purposes 
of  an  appeal  to  the  appellate  court,  be  precisely  in  the  same  position  as  if  the 
bill  of  exceptions  had  been  signed  and  sealed  by  the  judge  without  suit,  and 
the  petitioners,  after  all,  would  be  under  no  obligation  to  take  the  case  to  the 
appellate  court.  It  might  or  might  not  be  taken  there,  which  clearly  shows 
that  the  action  of  mandamus,  under  the  circumstances,  could  not  be  regarded 
as  necessary  to  or  in  f  urtlierance  of  its  appellate  jurisdiction.  If  the  case  to 
which  the  petition  related  had  been  pending  in  the  appellate  court  by  appeal 
or  writ  of  error,  quite  a  different  question  would  be  presented.  In  that  case, 
no  reason  is  perceived  why  the  action  of  mandamus  would  not  lie.  Such  ac- 
tion would  then  be  in  aid  of  the  court's  appellate  jurisdiction.  Indeed,  the 
eleventh  section  of  the  appellate  court  act  expressly  authorizes  the  issuing  of 
a  writ  of  mandamiLs  for  such  purpose.  But  this  is  only  declaratory  of  what 
the  rule  under  the  constitution  would  have  been  without  it.  It  is  a  mere  ex- 
pression of  what  would  have  been  implied  from  the  establishment  of  these 
courts. 

As  the  judgment  in  this  case  will  have  to  be  reversed  on  the  ground  the 
appellate  court  improperly  assumed  jurisdiction  therein,  it  will  not  be  proper 
to  consider  the  other  questions  discussed  in  the  briefs.  The  judgment  of  the 
appellate  court  is  reversed,  and  the  cause  remanded,  with  directions  to  that 
court  to  quash  the  writ»  and  dismiss  the  petition. 


SoxjTT  V.  Robertson. 
(JSupreme  Court  of  Illinois.    May  9,  ISbb.) 

1.  Partnership— Firm  Property— Patent  License. 

8.  conveyed  certain  letters  patent  for  the  manufacture  of  barbed  wire  to  a  wire- 
fencing  company  by  a  deed  which  was  put  on  record,  the  letters  patent  being  put 
into  the  stock  oi  the  fencing  corporation  at  a  fixed  valuation.  After  such  transfer, 
R.  bought  a  large  number  of  shares  of  stock  in  the  corporation.  Subsequently,  on 
suit  being  brought  by  the  W.  &  M.  Company  for  an  infringement  of  patent,  arrange- 
ments were  m^^e  by  which  that  company  was  to  release  all  claims  for  damages, 
and  the  corporation  in  which  R.  and  S.  were  interested  was  to  assign  its  patents  to 
the  former  company,  and  ao  out  of  business;  it  being  understood  among  the  stock- 
holders that  a  license  would  be  issued  to  such  members  as  desired  to  form  a  new 
firm,  and  continue  the  manufacture  of  the  wire.  S.  conducted  the  negotiations,  and 
the  patents  were  assigned  to  him ;  he  transferring  them  to  the  W.  &  M.  Ck}mpany, 
and  receiving  a  license  by  which  he  was  permitted  to  manufacture  wire,  and  to  take 
in  copartners,  not  exceeding  three  in  number.  Accordingly,  a  partnership  was 
formed  between  S.,  R.,  and  another;  the  latter  two  agreeing  to  oe  bound  by  the 
license  as  though  they  were  original  parties.  It  appeared  that,  when  the  license 
was  procured,  it  was  understood  that  a  fourth  party  should  enter  the  partnership ; 
but  he  was  excluded,  on  the  suggestion  of  B.  IleLdy  that  the  license  was  partner- 
ship property. 

3.  Same— Dissolution. 

A  partnership  engaged  in  the  manufacture  of  barbed  wire,  under  a  license  from 
the  holder  of  the  patent,  dissolved.  The  license  was  partnership  property,  but  had 
been  originally  issued  to  B.,  one  of  the  members,  providing  that  he  might  associate 
with  himself  others  who  would  agree  to  be  bound  by  the  conditions  oi  the  license, 
and  the  other  members  had  agreed  to  be  so  bound,  but  only  so  long  as  they  were  as- 
sociated with  S.  JEfeld  that,  after  the  dissolution,  the  sole  interest  in  the  license 
vested  in  8. 

Appeal  from  appellate  court.  Second  district. 

Qoi-nsey  d*  Knox  and  Haley  c£-  O^Donndl,  for  appellant.     George  S.  House 
and  C,  A.  Hill,  for  appellee. 
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Per  CiTRiAM.  The  opinion  of  the  appellate  court  for  tlie  Second  district 
herein  is  as  follows: 

"Opinion  by  Baker,  J.  in  1875,  the  original  firm  of  H.  B.  Scutt  &  Co., 
composed  of  Hiram  B.  Scutt,  Ward  Dillman,  William  Watkins,  and  Israel  B. 
Curtlss,  was  engaged  in  the  manufacture  of  barbed  fencing,  under  a  patent 
that  had  been  issued  to  said  Scutt  early  in  1876.  Curtiss  and  Dillman  retired 
from  the  firm,  and  James  B.  Ashley  and  G.  K.  Ashley  were  substituted  as 
membej-s  thereof.  The  fencing  made  by  the  firm  consisted  of  a  twisted  strip 
of  metal,  with  prongs  inserted  in  it  at  short  distances,  and  it  soon  became 
manifest  such  fencing  could  not  successfully  compete  with  wire  having  barbs 
upon  it.  On  the  1st  of  August,  1876,  letters  patent  No.  180,656  were  issued 
to  H.  B.  Scutt  for  what  is  known  to  the  trade  as  the  *  Scutt  Barb,'  it  being  a 
flat  metal  barb  inserted  between  twisted  Wires.  The  device  patented  seems 
to  have  been  principally  this  contrivance  of  Scutt,  aided  by  suggestions  from 
Watkins;  and  the  firm  paid  all  the  expenses  and  charges  of  procuring  the  pat- 
ent; and  the  firm  manufactured  wire  under  it,  to  a  limited  extent,  until  the 
80th  of  September,  1876, — said  Watkins  having  in  the  mean  time,  about  the 
1st  of  September,  isold  out  his  interest  in  the  business  to  the  other  members 
of  the  firm  of  H.  B.  Scutt  &  Co.,  and  the  business  of  the  concern  being  con- 
tinued under  the  same  firm  name.  In  the  latter  part  of  September,  1876,  a 
corporation  was  formed,  known  as  'The  Joliet  Wire-Fence  Ck)mpany,*  with  a 
capital  stock  of  950,000,  divided  into  500  shares  of  $100  each.  The  patent 
was  put  into  the  corporation  at  $85,000,  the  machinery  and  stock  on  hand  at 
S5,000;  and  $10,000  in  cash  was  put  in  by  A.  B.  Meeker,  H.  S.  Smitli,  H.  A. 
Blgelow,'and  W.  S.  Brooks  in  unequal  proportions.  By  deed  dated  September 
29, 1876,  H.  B.  Scutt  conveyed  to  the  firm  of  H.  B.  Scutt  &  Co.  letters  patent 
No.  180,656;  and  by  deed  dated  September  30,  1876,  the  firm  of  H.  B.  Scutt  & 
Co.  conveyed  to  the  Joliet  Wire  Company  said  letters  patent.  No.  180,656. 
The  original  subscriptions  of  stock  made  upon  the  stock  subscription  book  of 
the  corporation  were  evidently  of  a  merely  preliminary  character,  and  made 
for  the  purpose  of  convenience  in  the  organization  of  the  company,  in  accord- 
ance with  the  agreement  that  had  been  entered  into  between  the  firm  of  H.  B. 
Scutt  &  Co.  and  Messrs.  Meeker,  Smith,  Blgelow,  and  Brooks;  and,  after  the 
organization  was  completed,  some  of  the  first  stock  certificates  were  surren- 
dered and  canceled,  and  new  certificates  issued  in  lien  thereof,  so  that  after 
October  3,  1876,  tite  stock  of  the  company  was  owned  and  held  as  follows: 
250  shares  by  H.  B.  Scutt  &  Co.,  85  shares  by  Meeker,  8S  shares  by  Brooks, 
50  shares  by  Smith,  and  30  shares  by  Blgelow.  The  Joliet  Wire-Fence  Com- 
pany manufactured  and  sold  the  Scutt  barb,  which  was  supposed  or  claimed 
to  be  covered  and  secured  by  letters  patent  No.  180,656,  and  the  business  done 
by  it  was  both  extensive  and  profitable.  On  the  1st  day  of  October,  1877,  C. 
N.  Ashley,  of  the  firm  of  H.  B.  Scutt  &  Co.,  sold  to  Daniel  Robertson,  appellee 
in  the  present  controversy,  80  shares  of  stock  in  the  corporation,  for  $10,000; 
and  a  certificate  of  stock  for  said  80  shares,  signed  by  Scutt*  appellant  herein, 
as  president  of  the  company,  was  issued  to  Bobertson.  At  the  time  of  this 
purchase  of  stock  by  Robertson  the  title  to  letters  patent  No.  180,656  stood 
vested  of  record  in  the  Joliet  Wire-Fence  Company;  the- deeds  from  H.  B. 
Scutt  to  H.  B.  Scutt  &  Co.,  and  from  the  latter  to  the  corporation  having  been 
duly  recorded  in  the  patent-oflUce  on  October  19, 1876.  In  December,  1876, 
the  Washburn  So  Moen  Manuf^turing  Company  and  I.  L.  Elwood,  who  claimed 
to  own  and  control  the  patents  under  which  barb  wire  of  any  description  could 
be  manufactured, — in  other  words,  the  *  bottom  patents*  covering  barb-wire 
fencing. — instituted  two  suits  in  the  United  States  court  at  Chicago  against 
the  Joliet  Wire-Fence  Company,  claiming  an  infringement  of  their  patents, 
and  seeking  to  enjoin  the  last-named  company  from  manufacturing  barbed 
wire.  In  the  latter  part  of  1878,  this  litigation  was  still  pending;  and  as  the 
Joliet  Company  had  made  a  large  amount  ot  barbed  wire,  and  very  consider- 
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able  Slims  were  claimed  by  the  Washburn  &  Moen  Company*  and  by  EI  wood, 
for  damages,  the  stockholders  in  the  Joliet  Company  were  exceedingly  anxious 
with  referenoe  to  the  results  of  the  litigation.  The  profits  of  the  business 
were  therefore  distributed  among  the  stockholders  about  as  fast  as  earned* 
and  on  the  13th  of  August*  1876.  the  capital  stock  of  the  company  was  reduced 
from  $50,000  to  $10,000.  Prior  to  this  time  there  had  been  a  diversity  of 
opinion  among  the  stockholders;  Meeker*  Smith,  Brooks,  and  Bigelow  desir* 
ing  large  and  frequent  dividends,  and  Scutt,  Eobertson,  and  the  two  Ashleys 
insisting  that  the  profits  should  be  retained  by  the  corporation,  and  used  in 
extending  its  business.  In  the  fall  of  1878,  the  four  stockliolders  first  men- 
tioned were  desirous  of  closing  up  tlie  business  of  the  wire-fence  company, 
and  retiring  from  the  barb-wire  business,  and  anxious  that  an  arrangement 
should  be  made  with  the  Washburn  &  Moen  Company  and  Elwood*  whereby 
all  liability  for  damages  should  be  released,  and  they  allowed  to  retain  the 
moneys  they  had  made;  and,  while  Scutt,  Bobertson,  and  J.  B.  and  C.  N. 
Ashley  were  also  desirous  of  securing  immunity  from  damages,  they  were  also, 
each  of  them,  anxious  to  continue  the  manufacture  of  barbed  wire.  In  Sep- 
tember or  October,  1878*  Scutt,  who  was  president  of  the  fence  company,  was 
sent  by  that  company  to  Worcester  for  the  purpose  of  conferring  with  the 
Washburn  &  Moen  Company,  and  ascertaining  whether  or  not  a  compromise 
could  be  effected  which  would  stop  the  pending  litigation,  and  release  the 
fence  company  and  its  stockholders  from  all  claim  from  damages.  Upon  his 
return  he  reported  that  a  settlement  could  be  made,  relieving  the  corporation 
from  damages*  but  only  on  condition  the  corporation  would  close  up  its  busi- 
ness, and  assign  all  its  patents  to  the  Washburn  &  Moen  Company;  and  that 
Mr.  Washburn  would  be  in  Chicago  in  November  or  December,  and  that  a 
conference  could  be  had  and  settlement  made  with  him  at  that  time.  At  a 
meeting  of  the  board  ot  directors  of  the  wire-fence  company  heki  on  the  18th 
day  of  November,  1878,  the  following  resolution  was  unanimously  adopted: 
'Whereas,  tlie  Washburn  Sc  Moen  Manufacturing  Company  and  I.  L.  Elwood 
have,  by  their  attorney,  made  certain  overtures  for  a  settlement  of  the  litiga- 
tion now  pending  between  this  company  and  the  parties  above  mentioned,  be 
it  resolved  by  the  board  of  directors  of  the  Joliet  Wire-Fence  Company;  that 
its  president  be  appointed  a  committee  of  one,  with  power  to  confer  witl)  said 
parties,  and  to  act  as  may  in  his  judgment  be  deemed  best  for  tlie  interests  of 
this  company,  and  upon  the  following  terms,  which  are  agreed  to,  to- wit: 
The  Washburn  &  Moen  Manufacturing  Company  to  grant  full  indemnity  for 
all  damages  for  the  past,  and  up  to  January  1, 1879,  and  the  Joliet  Wire-Fence 
Company  to  retire  from  the  business  of  manufacturing  barbed  fence  wire  at 
that  time,  and  to  assign  all  patents  under  their  control  to  the  Washburn  & 
Moen  Manufacturing  Company.'  On  the  5th  day  of  December*  1878,  at  a 
meeting  of  said  board  of  directors  then  held,  the  following  resolution  was 
adopted,  to- wit:  •  Resolved,  by  the  board  of  directors  of  the  Joliet  Wire-Fence 
Company,  this  day  convened  in  regular  session*  that  the  executive  committee 
of  this  lx)ard  be,  and  they  are  hereby,  authorized  to  sell  to  any  responsible  par- 
ties the  machinery,  tools,  fixtures,  conti-acts  for  labor,  leases*  and  all  the  fran- 
chises, etc..  of  this  the  said  Joliet  Wire  Fence  Company,  at  such  price  and 
on  such  terms  as  to  them  may  seem  a  fair  valuation  for  tlie  same,  and  to  de- 
liver possession  thereof  on  the  1st  d;iy  of  January,  A.  D.  1879.'  The  Joliet 
Wire-Fence  Company,  by  H.  B.  Scutt,  its  president,  by  deed  dated  December 
12,  1878,  conveyed  letters  patent  No.  180,656  to  Hiram  B.  Scutt;  and  said 
Hiram  B.  Scutt,  by  deed  dated  December  18.  1878,  conveyed  said  letters  pat- 
ent to  the  Washburn  &  Moen  Manufacturing  Company.  On  the  same  18th 
day  of  December,  the  wire-fence  company,  at  a  meeting  of  its  board  of  direct- 
ors, reconsidered  so  much  of  the  resolution  adopted  on  Depember  5tb  as  re- 
ferred to  the  sale  of  the  franchises  of  the  company,  and  adopted  the  resolution 
following,  to-  wit:  *  Besol  ved,  by  the  board  of  directors  of  the  Joliet  Wire-Fence 
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Company*  tluit  they  do  hereby  ratify  the  aasignment  to  H.  B.  Scutt  of  the  fol- 
lowing deecribed  letters  patent,  to-wit:  Letters  patent  No.  180,656,  dated 
August  1,  1876*  and  letters  patent  No.  198,557,  dated  July  24,  1877,  applied 
for  and  granted  to  H.  B.  Scutt,  patentee  and  assignor.  And  that  said  com- 
pany also  assign  to  said  Scutt  all  their  right,  title*  and  interest,  if  any,  in  and 
to  all  letters  patent  under  which  tliey  have  been  operating  or  hold  under  their 
eontrol.*  On  the  same  18t)i  day  of  December*  the  Washburn  &  Moen  Manu- 
facturing Company  executed  to  the  Joliet  Wire-Pence  Company  a  release  of 
all  damages;  and  on  tiie  same  day  a  written  agreement  was  entered  into  by 
the  Washburn  &  Moen  Company  and  Hiram  B.  Scutt,  and  approved  of  by  I. 
L.  Elwood.  This  agreement  contained  some  26  sections,  in  the  first  of  which 
it  was  stated  that  the  Washburn  &  Moen  Manufacturing  Company  granted  to 
Hiram  B.  Scutt,  doing  business*  or  proposing  to  do  business,  under  the  firm 
name  and  style  of  H.  B.  Scutt  &  Co.,  a  license  to  manufacture,  use,  and  vend 
to  others  twenty-five  hundred  tons  in  each  calendar  yesir  during  the  contin- 
uance of  the  license  and  agreement  of  certain  designated  styles  of  barb  fence 
wire,  under  certain  letters  patent  therein  enumerated.  And  it  was  provided 
in  the  second  section  that  Scutt  should  have  the  privilege  of  associating  with 
him  in  the  manufacture  of  barbed  fence  wire,  under  the  license,  not  to  exceed 
three  copartners  in  number,  as  he  might  choose  at  any  one  time;  provided, 
each  and  every  one  of  said  copartners  should  first  subscribe  to  the  terms  and 
conditions  of  the  license,  and  enter  into  a  written  obligation  to  that  effect: 
and  provided*  also,  that  the  business  should  always  be  conducted  by  said  Scutt, 
or  said  Scutt  and  associate  or  associates*  under  the  style  and  tlrm  name  of  H. 
B.  Scutt  &  Co.  On  tlie  said  18th  day  of  December*  1878*  Hiram  B.  Scutt,  who 
bad  negotiated  and. transacted  at  Cliicago  with  Mr.  Washburn,  of  the  Wash- 
burn Moen  Company,  the  business  pertaining  to  the  settlement  of  the  matters 
in  controversy  between  the  latter  company  and  the  Joliet  Wire-Fence  Com- 
pany, returned  to  Joliet  on  the  evening  train  with  the  above-mentioned  license, 
and  at  once  exhibited  it  to  Robertson  and  James  B.  Ashley;  he  meeting  them 
by  appointment.  A  new  firm  of  H.  B.  Scutt  So  Co.  was  organized  shortly 
ther^ter*  consisting  of  Hiram  B.  Scutt,  Daniel  Robertson,  and  James  R. 
Ashley.  C,  N.  Ashley  had  also  expected  to  be  a  member  of  such  firm,  and  it 
was  the  understanding  of  his  brother  and  of  Robertson  that  he  was  to  be  a 
partner;  but,  an  objection  being  made  to  him  by  Scutt,  hh  was  persuaded  by 
his  brother  to  not  insist  upon  going  into  the  copartnership.  The  new  firm 
bought  the  machinery  and  some  of  the  unmanufactured  stock  of  the  wire-fenca 
company,  and  the  contract  the  latter  had  with  the  p^iitentiary  authorities  for 
convict  labor  was  titmsf erred  to  it;  and  early  in  January,  1879,  the  firm  com- 
menced to  do  business  as  manufacturers  of  baurbed  fence  wire  under  the  license. 
''On  the  31st  of  December,  1878,  Robertson  and  J.  R.  Ashley  executed  a 
written  agreement*  whereby  they  agreed  to  be  bound  by  the  agreement  be- 
tween th^  Washburn  &  Moen  Company  and  H.  B.  Scutt,  during  the  time  they 
were  members  of  the  firm  of  H.  B.  Scutt  &  Co.,  the  same  as  though  they  were, 
original  parties  to  the  same,  and  promised  and  agreed  to  execute  each  and 
every  requirement  thereof  in  good  faith  for  the  term  they  might  be  associated 
with  said  Scutt  in  the  business  of  manufacturing  said  barbed  wire.  There 
were  no  written  articles  of  oopartnership  entered  into  by  the  partners,  but  the 
agreement  between  them  was  they  should  each  contribute  equal  amounts  to 
the  capit(U  of  the  firm*  and  should  share  in  the  profits  equally.  The  license, 
by  its  original  terms,  was  in  force  until  the  Blst  day  of  December,  1885;  but 
by  a  modifiuation  made  January  20, 1881*  by  agreement  between  the  Wash- 
burn &  Moen  Company,  and  the  firm,  and  approved  by  L  L.  Elwood,  it  was 
extended  to  be  in  full  force  and  effect  for  the  period  of  seventeen  years  from 
the  27th  day  of  February,  1877,  or  until  the  27th  day  of  February,  1894,  and 
the  tonnage  of  the  firm  was  increased  to  five  thousand  tons  per  day.  H.  B. 
Scutt  &  Co,  continued  to  manufactui-e  fence  wire,  doing  a  large  and  profitable 
v.lTN.K.no.l— 2 
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buRiness,  until  the  19th  day  of  September,  1881»  when  James  B.  Ashley  sold 
out  hia  interest  in  the  firm  to  Scutt  and  Robertson  for 653,333.33.  The  tangi- 
ble assets  of  the  firm  at  that  time,  after  deducting  all  debts  owing  by  them, 
were  over  6165,000.  By  the  written  agreement  made  by  the  parties  at  the 
date  of  the  withdrawal  of  said  Ashley  from  the  firm,  he  conveyed  to  Scutt  and 
Bobertson,  among  other  things,  all  his  right,  title,  and  inteiest  in  and  to  the 
contracts,  licenses,  and  patents  of  the  firm.  The  business  was  continued  by 
Scutt  and  Robertson,  under  the  same  firm  name,  until  the  30th  of  June  or  the 
1st  day  of  July,  1882.  In  the  latter  part  of  March  or  early  part  of  April  of 
that  year,  Scutt  served  upon  Robertson  a  written  notice  that  on  the  30th  day 
of  June,  1882,  he  would  withdraw  from  the  firm  of  H.  B.  Scutt  &  Co.;  and 
that  from  the  time  of  such  withdrawal  the  use  of  his  name  in  the  business, 
except  so  far  as  might  be  necessary  to  close  up  the  business  of  the  firm,  would 
not  be  allowed.  For  some  time  prior  to  the  22d  day  of  April,  1882,  Scutt  had 
been  endeavoring  to  sell  the  tonnage  license  from  the  Washburn  &  Moen 
Company,  and  the  property  and  business  of  the  firm  of  H.  B.  Scutt  &  Co.  At 
the  date  last  stated  be  executed  two  written  agreements;  by  one  of  which  he 
agreed,  in  consideration  of  645,000,  to  assign  and  transfer  to  H.  B.  Scutt  & 
Co.,  Limited,  of  Pittsburgh,  in  due  form,  on  or  before  the  1st  day  of  July, 
1882,  all  rights  and  licenses,  held  by  him,  either  in  his  own  right,  or  in  trust 
for  others,  for  the  manufacture  and  sale  of  barbed  wire,  and  the  use  of  ma* 
chines  for  the  manufacture  thereof,  to  include  all  rights  enjoyed  by  him  or  H. 
B.  Scutt  &  Co.,  of  Joliet,  in  connection  with  said  business,  and  especially  all 
licenses  granted  by  the  Washburn  &  Moen  Manufacturing  Company  and  I.  L. 
£1  wood,  authorizing  the  manufacture  and  sale  of  four  thousand  tons  of  barbed 
wire  per  annum.  By  the  other  of  said  agreements,  executed  by  H.  B.  Scutt 
&  Co.,  the  machine*shop,  machine-tools,  good-will,  and  business  of  the  firm 
of  H.  B.  Scutt  &  Co.  were  sold  to  H.  B.  Scutt  &  Co.,  Limited,  of  Pittsburgh, 
for  620,000,  the  delivery  of  the  property  to  take  place  July  1,  1882.  In  ac- 
cordance with  the  provisions  of  this  latter  contract,  the  property  included 
therein  was  delivered  to  H.  B.  Scutt  So  Co.,  Limited,  on  the  said  1st  day  of 
July.  On  the  same  day  Scutt  wrote  to  the  Washburn  &  Moen  Manufacturing 
Company  and  I.  L.  El  wood  as  follows:  *  I  have  this  day  assigned  to  Messrs, 
H  H.  Scutt  &  Co.,  Limited,  the  privilege  of  manufacturing  and  selling  four 
liiousand  tons  of  barb  wire  per  annum  out  of  five  thousand  tons,  which  I  am 
authorized  to  make  by  virtue  of  the  license  granted  by  you.  I  therefore  au- 
thorize you  to  cancel  my  license  to  that  extent,  and  to  grant  a  new  license  to 
the  above  company  for  four  thousand  tons,  or  to  cancel  all  the  outstanding 
licenses,  substituting  therefor  a  new  one  to  them  for  four  thousand  tons,  and 
to  me  for  one  thousand  tons  per  annum.' 

"On  the  3d  of  August,  1883,  Daniel  Robertson  exhibited  in  the  Will  circuit 
court  the  bill  of  complaint  now  under  consideration,  against  Hiram  B.  Scutt, 
for  the  settlement  of  the  partnership  accounts  of  the  late  firm  of  H,  B.  Scutt 
&  Co.  The  bill,  among  other  things,  alleged  that  the  copartnership  obtained, 
owned,  and  possessed  a  license  from  the  Washburn  &  Moen  Manufacturing 
Company  and  Isaac  L.  El  wood  to  manufacture  barbed  wire,  under  which  the 
firm  operated  and  paid  royalty:  and  charged  that  Scutt,  without  the  knowl- 
edge or  consent  of  the  complainant,  sold,  assigned,  and  conveyed  the  said 
license,  and  the  tonnage  and  other  rights  acquired  by  said  firm  thereunder,  to 
H.  B.  Scutt  &  Co.,  Limited,  or  to  some  other  corporation,  firm,  or  person  un- 
known, for  the  sum  of  645,000;  that  Scutt  had  paid  no  part  thereof  to  com- 
plainant, or  accounted  to  him  or  to  the  firm  therefor,  but,  on  the  contrary, 
had  concealed  said  sale  from  complainant  for  a  long  time  after  it  was  made, 
and  denied  to  him  that  he  had  sold  the  same;  and  that  Scutt  now  pretends  that 
said  license  and  tonnage  was  his  own  property,  but  that  said  license  and  ton- 
nage  was  in  truth  and  in  fact  the  property  of  the  firm  of  H.  B.  Scutt  &  Co., 
composed  of  complainant  and  said  H.  B.  Scutt.    The  substantial  and  control- 
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ling  issne  made  by  the  bUl  was  whether  or  not  the  license  of  December  18» 
1878,  was  the  property  and  an  asset  of  the  late  firm  of  H.  B.  Scutt  &  Go.  A 
hearing  was  had  before  the  court  upon  the  pleadings  and  the  proofs,  and  an 
order  and  decree  entered  on  November  14,  1885,  which  contained  the  follow- 
ing special  findings  of  fact,  to- wit:  (1)  That  on  or  about  January  1,  1879, 
Hiram  B.  Scutt,  James  B.  Ashley  and  Daniel  Bobertson  entered  into  copart- 
nership as  equal  copartners,  share  and  share  alike,  under  the  firm  name  and 
style  of  *  H.  B.  Scutt  &  Co.'  (2)  That  the  agreement  and  license  of  date  De- 
cember 18,  1878,  from  the  Washburn  &  Moen  Manufacturing  Company,  and 
approved  by  1.  L.  Elwood,  named  in. said  bill  of  complaint,  and  as  amended 
subsequent  to  its  date,  and  prior  to  the  withdrawal  of  James  II.  Ashley  from 
the  said  firm  of  H.  B.  Scutt  &  Co.,  composed  of  Hiram  B.  Scutt,  James  E. 
Ashley,  and  Daniel  Bobertson,  and  so  continued  until  the  withdrawal  of  the 
said  James  Tl.  Ashley  from  the  said  firm  of  H.  B.  Scutt  &  Co.  (3)  That  on 
or  about  the  13th  day  of  September,  A.  D.  1881,  the  said  James  B.  Ashley  re- 
tired from  the  said  copartnership  of  H.  B.  Scutt  &  Co. ;  and  on  said  day  last 
named  the  said  James.  B.  Ashley  sold,  assigned,  transferred,  and  delivered  to 
said  Hiram  B.  Scutt  and  Daniel  Bobertson,  in  equal  shares,  all  his  right, 
title,  and  interest  in  and  to  the  assets  and  property  of  the  said  copartnership 
of  H.  B.  Scutt  &  Co.,  including  the  said  license  above  named,  as  part  and  par- 
cel of  the  copartnership  property  of  H.  B.  Scutt  &  Co.  (4)  That,  upon  the 
withdrawal  of  said  James  B.  Ashley  from  the  said  firm  of  H.  B.  Scutt  &  Co., 
Hiram  B.  Scutt  and  Daniel  Bobertson  continued  a  partnership  under  the 
name,  style,  and  firm  of  H.  B.  Scutt  &  Co.,  continuing  the  business  of  the 
old  copartnership  of  H.  B.  Scutt  &  Co.,  under  the  same  name  and  style;  and 
that  in  the  new  firm  of  H.  B.  Scutt  &  Co.  the  said  Hiram  B.  Scutt  and  Daniel 
Bobertson  became  and  were  equal  copartners,  sharo and  share  alike;  and  that 
the  new  firm  of  H.  B.  Scutt  &  Co.,  continued,  as  thus  formed,  until  dissolved, 
by  mutual  consent,  on  or  about  the  1st  day  of  July,  A.  D.  1882.  (5)  That 
said  Hiram  B.  Scutt  and  Daniel  Bobei*tson  brought  into  the  new  copartner- 
ship of  H.  B.  Scutt  &  Co.,  as  capital,  in  equal  shares,  share  and  share  alike, 
the  assets  and  property  which  were  of  the  old  firm  of  H.  B,  Scutt  &  Co.,  then 
remaining;  and  that  the  said  license  above  named  from  Washburn  &  Moen 
Manufacturing  Company,  approved  by  I.  L.  Elwood,  of  date  December  18, 
1878,  as  amended,  became  and  was  the  property  of  the  new  firm  of  H.  B. 
Scutt  &  Co.,  composed  of  Hiram  B.  Scutt  and  Daniel  Bobertson;  and  that 
the  said  Hiram  B.  Scutt  and  Daniel  Bobertson,  as  such  copartners,  became 
and  were  equally  interested,  share  and  share  alike,  in  the  same,  as  sole  owners 
thereof,  and  of  all  moneys,  debts,  evidences  of  debt,  assets,  and  property  aris- 
ing or  to  arise  on  account  thereof.  The  cause  was  then  referred  to  the  mas- 
ter in  chancery  to  stiite  an  account,  with  his  findings  with  reference  thereto; 
said  account  to  be  stated  in  accordance  with  findings  of  the  court.  The  cause 
was  again  heard  by  the  court  at  the  September  term,  1886,  upon  exceptions 
filed  by  Scutt,  the  defendant,  to  the  report  made  by  the  master  of  his  findings 
and  statement  of  account.  This  report  of  the  master  was  quite  voluminous, 
and  contained  twelve  special  findings;  the  eighth. and  twelfth  of  which  were 
as  follows:  «(8)  I  charge  H.  B.  Scutt  with  $600,  the  amount  of  a  book-ac- 
count of  H.  B.  Scutt  &  Co.  against  Daniel  C.  Stover,  which  1  find  was  settled 
by  deed  of  patent  from  Stover  to  John  F.  Scutt,  made  at  the  special  request 
of  H.  B.  Scutt,  and  with  interest  on  said  amount  from  March  8,  1883,  the 
date  of  settlement,  to  September  30, 1876,  at  the  rate  of  six  per  cent.,  making 
a  total  of  $727.70.'  <  (12)  I  find  that  H.  B.  Scutt,  at  the  dissolution  of  the 
partnership  of  H.  B>  Scntt  &  Co.  on  July  1,  1882,  retained  and  appropriated 
to  his  own  use  one  thousand  tons  of  tonnage  covered  by  the  license  of  Wash- 
burn Si  Moen  and  I.  L.  Klwood  to  H.  B.  Scutt,  and  that  said  tonnage  was  of 
the  value  of  $11,250,  being  the  same  value  per  ton  as  the  four  thousand  tons 
of  tonnage  sold  to  H.  B.  Scuft  &  Co.,  Limitt;d,  by  H.  B.  Scutt.    I  therefore 
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diarge  H.  B.  Seatt  with  $11,250,  with  interest  thereon  from  July  1. 1881,  to 
September  30,  1886,  at  the  rate  of  six  per  cent,  per  annum;  amounting,  prin- 
cipal and  interest,  to  the  sum  of  $14,109.85.'  The  coort  sustained  the  excep- 
tions of  the  defendant  to  the  eighth  and  twelfth  findings  of  the  master,  and 
oTermled  aU  other  of  his  exceptions  to  the  report,  and  the  report  was  referred 
back  to  the  master  to  restate  the  aceoant  in  conformity  with  the  order  of  the 
court  then  made.  The  cause  was  again  beard  by  the  court  on  the  25th  day  of 
February,  1887,  on  exceptions  filed  by  each  of  the  parties  to  the  suit  to  the 
second  report,  and  the  statement  of  account  made  by  the  master;  and  all  of 
said  resp^lve  exceptions  were  overruled  by  the  court,  and  said  second  report 
of  the  master  approved ;  and  a  final  decree  was  thereupon  entered,  based  upon 
said  second  report,  in  favor  of  Daniel  Robertson,  and  against  Hinim  B.  Scutt, 
for  the  sum  of  $30,063.88  and  costs,  and  execution  awarded  therefor.  From 
this  final  decree  Hiram  B.  Scutt  has  taken  this  appeal,  and  has  assigned 
errors  upon  the  record;  and  Daniel  Bobertson,  appellee,  has  assigned  cross- 
errors. 

**Tbe  material  question  to  be  determined  upon  the  assignments  of  error 
made  by  appellant  is  whether  or  not  the  circuit  court  erred  in  finding  that  the 
license  issued  by  the  Washburn  &  Moen  Manufacturing  Company,  with  the 
consent  of  Isaac  L.  Elwood,  to  H.  B.  Scutt,  of  date  December  18,  1878,  with 
the  amendments  thereto,  was  the  partnership  property,  and,  in  equity,  an 
asset,  of  the  late  firm  of  H.  B.  Scutt  &  Co.  The  cross-errors  question  the 
ruling  of  the  court  sustaining  exceptions  to  the  eighth  and  twelfth  findings 
contained  in  the  first  report  of  the  master.  The  evidence.found  in  the  record 
is  so  very  voluminous  and  conflicting  that  it  cannot  well  be  compared  and 
discussed  within  reasonable  limits,  and  we  shall  therefore  not  here  undertake 
so  to  do,  to  any  considerable  extent.  In  our  opim'on  the  proofs  sustain  the 
finding  of  the  court  that  the  license  was  equitably  an  asset  and  the  property  of 
the  copartnership  of  H.  B.  Scutt  &  Co.  Without  stopping  to  consider  the  an- 
tecedent status  and  ownership  of  letters  patent  No.  180,656,  it  is  clear  from 
the  evidence  that  on  September  29,  1876,  apjiellant,  by  his  deed  of  that  date, 
conveyed  said  letters  patent  to  the  old  firm  of  H.  B.  Scutt  &  Co.;  and  that 
they,  by  their  deed  of  September  30,  1876,  conveyed  said  letters  patent  to  the 
Joliet  Wire-Fence  Company;  and  that  such  conveyances  were  absolute  in 
their  terms,  and  were  duly  recorded  in  the  patent-office  in  October  of  that 
year.  It  is  also  clear,  from  the  evidence,  that  when  appellee,  on  the  1st  day 
of  October,  1877,  purchased,  for  the  consideration  of  $10,000  in  cash,  eighty 
shares  of  capital  stock  in  the  Joliet  Wire-Fence  Company  from  C.  M.  Ashley, 
then  a  member  of  the  old  firm  of  H.  B.  Scutt  &  Co.,  and  obtained  a  stock  cer- 
tificate therefor,  signed  by  appellant  as  president  of  the  corporation,  the  title 
to  these  letters  patent  stood  vested  of  record  in  the  wire-fence  company;  that 
said  letters  patent  had  theretofor  been  put  into  the  capital  stock  of  the  com- 
pany at  $35,000;  and  that  appellant  was  not  claiming  or  asserting  any  right, 
title,  or  interest,  either  legal  or  equitable,  in  or  to  said  letters  patent,  other 
than  that  Mhich  he  held  as  a  stockholder  in  the  corporation.  Appellee,  there- 
fore, had  full  right  to  rely  upon  their  being  the  absolute  property  of  the  cor- 
poration. The  decided  weight  of  the  evidence  is  that  prior  to  the  negoti- 
ations had  by  appellant  with  Mr.  Washburn  at  Worcester  early  in  the  fall  of 
1878,  aud  up  to  the  time  of  the  final  settlement  with  the  Washburn  &  Moen 
Company,  at  Chicago,  and  the  procurement  of  the  license,  it  was  the  under- 
standing and  agreement  between  appellant  and  those  of  the  stockholders  of 
the  wire-fence  company  who  desired  to  continue  the  manufacture  of  the 
barbed  wire  fencing  that  the  mission  of  appellant  in  his  negotiations  with 
the  Washburn  A  Moen  Company  included,  not  only  procuring  indemnity 
against  damages  for  wire  already  made  and  sold,  but  also  the  making  of  some 
arrangement  whereby  the  fence- wire  busi  ness^ould  be  continued.  The  tes- 
timony of  Robertson,  James  B.  Ashley,  Cyrus  N,  Asliley,  and  W.  S*  Brooks 
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is  all  expressly  to  that  effect,  and  is  sufficient  to  overcome  the  testimonj  of 
appellant  to  the  contrary.  We  also  think  it  evident,  from  the  testimony  of 
Brooks  and  the  other  evidence  in  the  case,  that  it  was  known  and  understood 
by  all  the  stockholders  that  the  business  was  to  be  continued  after  a  settle- 
ment with  the  Washburn  &  Moen  Company  by  a  portion  of  the  members  of 
the  wire-fence  company,  either  as  a  corporation  or  otherwise,  and  that  they  all 
acquiesced  in  such  arrangement^  and  in  such  continuance  of  the  business; 
and  that,  on  the  return  of  appellant  from  Worcester,  he  reported  to  them 
a  release  of  damages  could  be  procured,  and  a  license  for  future  operations  ob- 
tained, but  only  upon  condition  that  the  corporation  was  dissolved,  and  all 
the  patents  held  by  it,  including  letters  patent  Ko.  180,656,  were  assigned  to 
the  Wasliburn  &  Moen  Company,  and  a  tirm  organized,  instead  of  a  corpora- 
tion, to  which  the  license  should  be  granted.  It  was  plainly  in  furtherance 
of  the  desires  of  those  of  the  stockholders  who  did  not  wisli  to  continue  in  the 
barbed-wire  business,  and  in  furtherance  of  their  Interests  as  they  understood 
them,  that  the  proposed  arrangement  should  be  carried  out  in  its  entirety. 
These  outside  stockholders  were  all  engaged  in  other  business,  and  had  dis- 
covered they  could  not  continue  business  pleasantly  with  Uobertson  and  the 
members  of  the  old  firm  of  H.  B.  Scutt  &,  Co.  They  were  anxious  to  get 
out  of  the  fence- wire  business,  and  be  relieved  of  all  liability  for  damages, 
and  It  was  of  interest  to  them  tliat  some  person  or  persons  or  corporation 
should  continue  the  manufacture  of  wire,  to  whom  they  could  dispose  of 
their  machinery,  tools,  stock,  contracts,  and  other  property  connected  with 
the  manufacture  of  fence  wire.  We  think  it  very  plain,  from  the  direct  evi- 
dence, from  the  surrounding  circumstances,  from  the  conduct  of  the  wire- 
fence  company,  and  each  and  every  of  its  stockholders,  and  from  the  inherent 
probabilities  of  the  case,  that  it  was  fully  understood  and  agreiBd  by  all  the 
stockholders,  not  only  that  the  patents  should  be  assigned  to  the  Washburn  & 
Moen  Company,  but  all  the  rights,  titles,  interests,  and  benefits  that  should 
accrue  from  the  proposed  license  to  be  issued  by  the  Washburn  &  Moen  Com- 
pany should  vest  in  and  be  the  property  of  the  firm  that  should  be  formed  to 
continue  the  manufacturing  of  barbed  wire. 

"It  is  objected  that,  by  the  arrangement  and  agreement  as  testified  to  by 
Etobertson  and  J  B.  and  C.  N.  Ashley,  said  C.  N.  Ashley  was  to  have  been  a 
member  of  the  new  firm;  that  if  the  fence  company  was  the  absolute  owner 
of  the  letters  patent,  and  conveyed  the  same  to  Scutt  in  trust,  it  was  only  in 
trust  to  secure  indemnity  for  all  damages  for  the  past,  and  up  to  January  1, 
1879;  and  that,  even  if  in  trust  for  any  licenses,  it  was  in  trust  for  four, — Scutt, 
Bobertson,  and  the  two  Ashleys;  and  that,  if  Scutt  was  an  agent  to  procure 
the  license,  he  was  an  agent  for  the  four  persons  mentioned,  and  not  the  agent 
of  Bobertson,  James  B.  Ashley,  and  himself  alone.  Brooks  testifies,  in  evi- 
dence, that  Scutt  made  a  verbal  report,  when  all  the  members  of  the  corpora- 
tion were  present,  that  Washburn  would  have  nothing  to  do  with  a  corpora- 
tion,— it  must  be  a  firm;  that  if  they  would  dissolve  the  corporation,  and 
make  an  assignment  to  him  of  the  patents  in  their  hands,  he  would  in  con- 
sideration of  this,  and  of  their  forming  a  company  and  taking  out  a  license, 
give  them  immunity  for  the  past;  and  that  his  report  was  adopted,  and  they 
agreed  to  make  a  settlement.  While  it  is  evident,  from  the  testimony,  that 
it  was  fully  understood  by  all  the  stoclt holders  that  it  was  a  part  of  the  pro- 
posed settlement  that  a  license  should  be  issued  to  such  firm  as  should  be 
formed  by  members  of  the  fence  company,  yet  it  does  not  appear  that  the'»or- 
poration  was  ever  advised  what  particular  stockholders  would  enter  tlie  pro-, 
posed  firm,  or  that  the  individual  stockholders,  excluding  appellant,  appellee, 
and  the  two  Ashleys,  had  such  information.  So,  whatever  trust  there  was  in 
tliat  behalf  was  for  the  benefit  of  such  of  the  stockholders  as  should  actually 
become  members  of  the  proposed  new  firm  of  H.  B.  Scutt  &  Co.  If  Scutt  was 
in  fact  the  agent  of  the  four  in  obtaining  the  license  in  his  own  name  for  the 
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benefit  of  himself  and  his  copartners  in  the  contemplated  firm  of  H.  B  Scutt  & 
Co.,  and  one  of  the  four  was  afterwards,  by  the  act  and  procurement  of  Scutt 
himself,  excluded  and  prevented  from  becoming  a  member  of  the  firm,  and 
'  the  person  so  excluded  acquiesced  in  such  exclusion,  and  waived  all  his  claims 
in  that  behalf,  and  is  making  no  complaint  in  regard  thereto,  and  the  otliers  also 
acquiesced  in  such  exclusion,  and  the  firm  was  actually  organized  with  three 
members  instead  of  four,  then  Scutt  should  be  held  to  be  estopped  in  equity 
from  now  claiming  he  was  not  the  agent  in  procuring  such  license  of  the  per* 
sons  who  became  copartners  when  the  firm  was  actually  formed.  In  our  opin- 
ion, the  language  used  in  the  first  and  second  sections  of  the  license  negotiated 
by  Scutt,  and  dated  December  18,  1878,  and  the  fact  that,  on  his  return  to 
Joliet  from  Chicago  with  the  license,  he  met  appellee  and  James  B.  Ashley 
by  appointment,  and  displayed  to  them  such  license,  are  strongly  corrobora- 
tive of  the  claim  that  in  procuring  such  license  he  was  not  acting  for  himself 
alone,  but  as  the  agent  of  those  who  were  about  to  foi*m  the  new  firm,  and 
purchase  the  property  of  the  Joliet  Wire-Fence  Company.  Strongly  corrob- 
orative of  the  same  theory,  and  at  variance  with  the  defense  now  made  by 
him,  are  the  st-atements  contained  in  his  letter  of  December  9,  1878,  to  C. 
Boiltcher,  of  Boulder,  Colo.,  in  which  he  says,  in  his  own  handwriting:  'Now 
our  affairs  wear  a  different  aspect.  A  combination  has  been  formed  composed 
of  the  leading  wire  manufacturers,  and  including  the  Washburn  &  Moen 
Manufacturing  Company,  and  I.  L.  El  wood  &  Company,  making  the  Glidden 
wire,  and  ourselves,  or,  rather,  H.  D.  Scutt  So  Company,  who  will  succeed 
this  company  on  January  1st  next.  This  combination  controls  all  the  valid 
patents  on  barb  wire,  and  goes  into  effect  January  1st.  The  price  of  wire 
will  be  advanced  to  ten  cents  in  car-lots,  or  one-half  cent  more  than  you  paid. 
H«  B.  Scutt  &  Company  assume  the  liabilities  and  assets  of  Joliet  Wire-Fence 
Company.'  In  the  written  agreement  signed  by  appellant,  appellee,  and  J. 
B.  Ashley,  dated  September  19,  1881,  executed  on  the  occasion  of  the  with- 
drawal of  the  latter  from  the  firm,  it  is  stated  that  Ashley  conveys  to  Scutt 
and  Robertson  all  his  right,  title,  and  interest  in  and  to  the  licenses  of  the  firm; 
and  it  is  the  uncontradicted  testimony  that  the  firm  held  no  license  other  than 
that  dated  December  18, 1878,  executed  by  the  Washburn  &  Moen  Manufac- 
turing Company,  and  approved  by  Isaac  L.  Elwood,  and  the  amendments 
thereto.  This  circumstimce  shows  that  this  license  was  at  that  time  regarded 
by  the  copartners  as  the  property  of  the  firm,  although,  from  the  evidence,  it 
i3  probable  it  was  not  then  considered — at  least,  by  said  Asliley  and  appellee — 
to  be  of  any  considerable  pecuniary  or  salable  value.  It  is  also  a  circumstance 
worthy  of  notice  that  as  late  as  the  22d  of  April,  1882,  appellant  in  the  secret 
written  agreement  he  made  with  H.  B«  Scutt  &  Co.,  Limited,  for  the  sale  of 
four  thousand  tons  of  the  tonnage  covered  by  the  license,  he  expressly  men- 
tions and  includes  rights  and  licenses  held  by  him  in  trust  for  others,  and  all 
rights  enjoyed  by  H.  B.  Scutt  &  Co.,  of  Joliet.  We  deem  it  unnecessary  to 
refer  to  numerous  other  facts  and  circumstances  in  proof.  There  are  some 
matters  of  considerable  probative  force  that  tend  to  prove  the  theory  of  the 
case  contended  for  by  appellant.  Notable  among  these  is  the  difference  be- 
tween the  "consent"  which  was  signed  by  appellee  and  James  B.  Ashley,  the 
substance  of  which  we  have  given  in  the  statement  of  the  case,  and  the  agree- 
ment provided  for  by  the  terms  of  the  contract  made  by  appellant  with  the 
Washburn  &  Moen  Manufacturing  Company,  and  by  which  appellant  was 
bound,  and  the  fact  that  Ashley  refused  to  sign  an  agreement  wliich  would 
have  bound  them  for  and  during  the  period  of  the  existence  of  the  license. 
Notable,  also,  is  the  absence  from  the  inventory  that  was  made  of  the  assets 
of  the  firm,  at  the  time  of  the  sale  of  the  interest  of  Ashley  to  Scutt  and  Bob- 
ertson,  of  all  mention  or  valuation  upon  the  license.  In  our  opinion,  how- 
ever, especially  in  view  of  the  circumstances  of  explanation  found  in  the  rec- 
ord, and  of  the  weight  of  the  evidence  considered  as  a  whole,  these  facts  are 
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not  of  controlling  .'nfluence.    Our  conclusion  is  that  the  alleged  errors  insisted 
upon  by  appellant  are  not  well  asigned. 

"If  the  tonnage  of  four  thousand  tons  per  annum,  which  was  sold  and 
transferred  by  appellant  to  H.  B.  Scutt  and  Co.,  Limited,  was  equitably  an 
asset,  and  the  property  of  the  firm  of  H.  B.  Scutt  &  Co.,  composed  of  appel- 
lant and  appellee,  then,  also,  the  remaining  one  thousand  tons  of  yearly  ton- 
nage— they  both  being  parcels  of  the  five  thousand  tons  of  annual  tonnage 
included  in  the  license  as  amended — was  also,  equitably,  an  asset,  and  the 
property  of  the  copartnership  of  H.  B.  Scutt  &  Co.,  composed  of  appellant  and 
appellee.  The  evidence,  as  we  undei*stand  it,  shows  that  this  one  thousand 
tons  of  tonnage  was  at  or  about  the  time  of  the  sale  and  delivery  to  H.  B. 
Scutt  &  Co.,  Limited,  and  of  the  dissolution  of  the  firm  of  H.  B.  Scutt  &  Co., 
of  Joliet,  appropriated  and  converted  by  appellant  to  his  own  use.  It  was 
included  in  the  license  for  five  thousand  tons,  which  was  on  the  1st  day  of 
July,  1882,  surrendered  to  the  Washburn  &  Moen  Company  for  cancellation, 
with  a  request  a  license  for  the  one  thousand  tons  should  be  issued  to  him, 
(Scutt.)  This  was  done  without  the  knowledge  or  consent  of  Robertson,  and 
the  fact  it  was  or  had  been  done  was  studiously  concealed  from  the  latter, 
notwithstanding  his  repeated  inquiries  for  information.  The  license  and  its 
several  amendments  were  in  fact  canceled,  but  no  new  license  was  issued  to 
^utt  for  the  one  thousand  tons.  The  license  or  tonnage  to  the  amount  of 
the  thousand  tons,  in  some  way  or  manner,  or  by  some  arrangement,  which 
is  not  made  clear  by  the  evidence,  remained  in  the  bands  of  the  Washburn  & 
Moen  Company,  but  Scutt  got  the  benefit  of  it.  On  his  direct  examination, 
Scutt  testified  that  the  one  thousand  tons  of  tonnage  is  owned  by  him,  and 
that  he  is  still  manufacturing  under  it.  •  On  his  cross-examination,  he  said: 
•That  thousand  tons  still  remains  in  my  name.  It  is  my  Individual  prop- 
erty, and  I  am  manufacturing  under  it  to-day,  aid  am  reporting  to  Washburn 
&  Moen  Manufacturing  Company  my  sales.*  From  his  acts  and  his  claim  of 
exclusive  ownm*ship,  it  must  be  presumed,  as  against  himself,  that  he  has 
converted  and  appropriated  it  to  his  own  use.  If  the  thousand  tons  of  ton- 
nage was  the  property  of  the  firm,  and  Scntt  denied  the  title  of  his  partner 
therein,  and  by  his  procurement,  in  disregard  of  the  rights  of  his  copartner, 
the  license  therefor  was  surrendered  and  canceled,  and  the  benefits  derived 
from  such  surrender  and  cancellation  appropriated  by  him  to  his  own  individ- 
ual use.  it  would  seem  he  should,  in  equity,  account  for  the  value  of  such 
tonnage.  The  evidence  is  very  clear  that  this  tonnage  was  a  salable  property, 
and  could  readily  and  easily  have  been  sold  and  disposed  of  for  the  benefit  of 
the  firm.  In  Ligare  v.  Peacocks  109  111.  94,  it  was  held  that  if  a  partner, 
after  dissolution  of  a  partnership,  retains  the  possession  of  paitnership  prop- 
erty, and  appropriates  it  to  his  own  use,  he  must  account  for  it  at  a  fair  cash 
value.  In  Laswell  v.  Rohhins^  89  111.  209,  it  was  held  that  where  a  partner 
has  been  intrusted  with  partnership  property,  and  has  it  under  his  control, 
he  must  be  charged  with  its  value,  and  to  discharge  himself,  he  must  account 
for  its  disposition,  and  what  he  has  done  with  the  proceeds ;  and  that,  in  such 
case,  the  one  partner  only  has  to  show  that  the  other  received  the  property 
and  its  value,  and  the  presumption  then  arises  that  he  is  liable,  and,  to  dis- 
charge himself,  he  must  show  some  legal  defense.  The  master,  in  his  first 
report,  charged  appellant  with  this  one  thousand  tons,  and  found  that  said 
tonnage  was  of  the  value  of  $11,250,  being  the  same  value  per  ton  as  the  price 
at  which  the  four  thousand  tons  were  sold  to  H.  B.  Scutt  &  Co.,  Limited. 
The  evidence  of  the  witnesses,  Lambert,  Connell,  Curtis,  Bishop,  Watkins, 
Collins,  and  Lord  fully  sustains  the  finding  of  the  master  in  respect  to  the 
value  of  this  tonu.ige.  We  tiiink  the  circuit  court  erred  in  sustaining  the 
exceptions  of  appellant  to  the  twelfth  special  finding  contained  in  the  first 
report  of  the  master,  and  In  overruling  the  exceptions  taken  by  appellee,  In 
respect  to  the  same  matter^  to  the  second  report  of  the  master;  and  we  think 
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tbe  cross-error  assigned  by  apprise  in  that  behalf  is  well  assigned,  and  that 
the  final  decree  rendered  by  the  court  should  have  included  the  moiety  of  ap- 
pellee in  this  611,250,  with  interest  thereon  at  tbe  rate  of  six  per  cent,  per 
annum  from  July  1,  1882,  to  tjie  date  of  the  decree. 

"In  respect  to  the  ruling  of  the  court  sustaining  the  exceptions  of  appellant 
to  the  eighth  special  finding  of  the  master,  we  find  no  error.  The  testimony 
of  appellee  himself  shows  tliat  it  was  with^  his  knowledge  and  consent  that 
Scutt  made  the  arrangement  with  Stover  by  which  the  account  of  the  firm 
against  Stover  was  settled  by  the  assignment  of  patent  No,  164,947. 

"For  the  error  of  the  circuit  court  in  refusing  to  allot  as  a  copartnership 
charge  against  appellant  the  item  of  $11,250,  and  interest  thereon,  for  the 
conversion  and  appropriation  to  his  own  use  of  the  one  thousand  tons  of  ton- 
nage included  in  the  license  as  amendedf  the  decree  of  that  court  is  reversed; 
and  the  cause  is  remanded  to  said  coutt,  with  directions  to  enter  a  final  decree 
in  favor  of  Daniel  Robertson,  and  against  Hiram  B.  Scutt,  not  only  for  the 
several  items  of  charge  included  in  the  decree  hereby  reversed,  with  interest 
computed  upon  said  items  in  the  manner  allowed  in  the  repoit  of  the.  master 
and  said  former  decree,  calculated  to  tlie  date  of  the  decree  to  be  entered,  but 
also  including  a  further  charge  for  the  moiety  of  or  equal  one-half  interest  of 
appellee  in  said  $11,250,  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum  from  July  1,  1882,  to  the  date  of  the  entry  of  the  decree.  And  it  is 
further  ordered  tliat  the  costs  of  this  appeal  be  taxed  to  appellant  Alfirmed 
in  part;  reversed  in  part." 

After  a  careful  examination  of  the  voluminous  evidence  in  this  record,  we 
arrive>at  the  same  conclusion  as  that  reached  by  the  appellate  court,  with  one 
exception;  and  we  therefore  adopt  the  opinion  of  the  court  as  our  own,  in  the 
case,  with  such  exception.  The  exception  relates  to  '*the  remaining  one  thou- 
sand tons  of  yearly  tonnage, "  spoken  of  in  the  opinion.  Tbe  license  was  not 
transferable.  It  was  granted  to  Hiram  B.  Scutt,  with  the  privilege  of  as- 
sociating with  him  under  the  license  not  to  exceed  three  copartners  in  num- 
ber, provided  they  should  first  subscribe  to  the  terms  and  conditions  of  tlie 
license  by  a  written  obligation  to  that  effect.  The  third  clause  of  the  license 
is  BB  follows:  Third.  '*The  foregoing  license,  right,  and  privilege  is  granted 
upon  the  following  express  conditions,  to  be  well  and  truly  performed  and 
complied  with  on  the  part  of  said  Hiram  B.  Scutt,  or  Hiram  B.  Scutt  and  as- 
sociate or  associates,  doing  business  as  H.  B.  Scutt  &  Co.  as  conditions 
precedent  to  the  continuance  of  said  license."  Tlie  twentieth  is  a  like  clause 
as  to  the  associates.  There  are  a  great  number  of  express  conditions  on  the 
part  of  the  licensee.  James  B.  Ashley  and  appellee,  Bobertson,  did  execute 
the  following  agreement  in  writing:  "Whereas,  articles  of  agreement  were 
entered  into  by  ^Vashburn  and  Moen  Manufacturing  Company,  of  Worcester, 
Muss.,  and  H.  B.  Scutt,  and  duly  signed  by  the  above-mentioned  parties,  on 
the  18th  day  of  December,  1878;  and  whereas,  there  is  a  certain  clause  in 
such  agreement  duly  ««uthorizing  the  said  H  B.  Scutt  to  associate  with  him- 
self three  parties  to  engage  in  the  manufacture  and  sale  of  the  Scutt  barl>ed 
wire;  and,  whereas,  we,  the  undersigned,  James  K.  Ashley  and  Daniel  Robert- 
son, desire  to  associate  ourselves  with  the  said  H.  B.  Scutt,  and  to  do  business 
under  the  firm  name  uf  H.  B.  Scutt  &  Co.:  Now,  therefore,  we,  the  said 
James  K.  Astiley  and  Daniel  Robertson,  do  each  acknowledge  that  we  have 
read  the  above-mentioned  contract  or  agreement  between  the  Washburn  and 
Moen  Manufacturing  Company  and  H.  B.  Scutt;  that  we  are  familiar  with 
each  and  every  detail  of  said  agreement;  and  do  hereby  agree  that  we  will  be 
lx>und  by  said  agreement,  during  the  time  that  we  are  members  of  the  firm 
of  H.  B.  Scutt  &  Co.,  the  same  as  though  we  were  original  parties  to  the  same; 
and  promise  and  agree  to  execute  each  and  every  requirement,  in  good  faith, 
for  the  term  that  we  may  be  associated  with  the  said  H.  B.  Scutt  in  the  business 
of  manufacturing  the  said  barbed  wire.    Dated,  Joliet,  III,,  December  31,  1878. 
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James  B.  Ashley.  D.  Bobertson."  This  was  not  satisfactory  to  the 
Washburn  &  Moen  Manufacturing  Company,  and  they  sent  back  another  paper 
to  Ashley  and  Robertson  to  sign.  This  they  refused  to  do,  because*  as  Ashley 
said,  there  were  conditions  in  it  he  was  not  satisfied  to  sign;  one  of  which 
was  to  bind  them  to  acknowledge  the  validity  of  these  patents  as  long  as  the 
license  continued,  which  they  did  not  propose  to  do.  But  that  is  one  of  the 
conditions  of  the  license.  This  testimony,  with  the  paper  they  did  sign, 
shows  that  they  refused  to  bind  themselves  for  the  performance  of  the  condi- 
tions of  the  license  for  any  longer  time  than  while  they  were  associated  with 
Scutt  as  partners.  How  could  they  expect  to  have  any  benefit  from  the  license 
after  they  ceased  to  be  partners  with  Scutt,  and  were  not  bound  by  the  con- 
ditions of  the  license?  The  benefit  of  the  license  is,  in  most  clear  and  express 
terms,  limited  to  persons  associated  with  Scutt  as  partners,  and  who  should 
first  have  become  bound  by  the  terms  and  conditions  of  the  license.  These 
precise  terms  of  the  license  were  well  known  to  Bobertson  and  Ashley,  and 
they  acquiesced  in  the  form  of  the  license  as  taken,  as  satisfactory  to  them. 
Scutt  had  contributed  individually  to  the  consideration.  He  had  assigned  to 
the  Washburn  &  Moen  Manufacturing  Company  three  patents  which  he  owned 
individually;  and  he  had  given  them  the  benefit  of  his  inventive  genius,  there 
being  a  stipulation  that  the  company  should  have  the  benefit  of  the  inven- 
tions he  might  thereafter  make.  Bobertson  and  Ashley  appear  to  have  acted 
upon  the  understanding  that  the  license  was  for  their  benefit  only  while  they 
were  partners  with  Scutt.  This  is  indicated  by  the  writing  they  signed,  lim- 
iting their  being  bound  by  the  conditions  of  the  license  to  the  duration  of 
the  partnership,  and  refusing  to  be  so  bound  as  long  as  the  license  continued. 
At  the  time  Ashley  withdrew  from  the  partnership  only  10  months  before  the 
sale  of  this  4,000  tons  of  the  tonnage  for  ^5,000,  an  inventory  was  made  of 
all  the  assets  of  the  partnership.  This  license  was  not  named  among  them, 
and  he  sold  out  for  one-third  of-  the  value  of  these  inventoried  assets.  He 
never  got  one  cent,  as  he  says,  on  account  of  the  license.  When  Scutt  and 
Bobertson  came  to  dissolve  the  partnership,  the  dissolution  is  by  mutual  con- 
sent, Bobertson  signs  a  writing  for  the  sale  of  the  machinery,  etc.,  for  man- 
ufacturing at  a  named  price,  nothing  is  said  about  manufacturing  thereafter, 
or  about  the  license.  There  was  no  indication  of  any  expectation  that  Bobert- 
son was  to  have  any  benefit  from  the  license  thereafter.  All  this  tended  to 
show,  as  in  the  case  of  AslUey,  that  Bobertson  considered  his  interest  in  the 
license  as  ending  with  his  ceasing  to  be  a  partner  with  Scutt.  Scutt  went  on 
afterwards  manufacturing  under  the  license,  as  he  had  the  sole  right  to  do. 
Bobertson  was  at  libei-ty  to  go  on  and  manufacture  barbed  wire,  if  he  saw  fit, 
and  deny  the  validity  of  the  company^s  patents,  in  accordance  with  his  refusal 
to  be  bound  to  acknowledge  their  validity  any  longer  than  while  the  partner- 
ship continued.  The  license  appears  to  have  l)een  a  thing  of  value  and  bene- 
fit to  Bobertson  and  Ashley  only  while  and  so  long  as  they  were  associated 
with  Scutt  as  partners.  What  was  realized  from  and  on  account  of  the  license 
during  the  partnership,  we  think,  should  be  considered  as  belonging  to  the 
partnership.  The  4,000  tons  of  tonnage  was  sold  for  $45,000  on  April  22d, 
which  was  before  the  dissolution  of  the  partnership;  and  this  may  well  be 
treated  as  an  asset  of  the  partnership.  But,  as  to  the  remaining  1,000  tons 
which  was  not  disposed  of,  we  think  that  Bobertson's  interest  in  the  license 
with  respect  thereto  ceased  upon  the  dissolution  of  the  partnership,  and  that 
it  should  not  be  counted  as  property  of  the  partnership.  The  judgment  of  the 
appellate  court  in  respect  of  this  particular,  of  1,000  tons  of  tonnage,  is  re- 
versed, and  the  decree  of  the  circuit  court  will  be  afiirmed. 
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(124  111.  527) 

EVERINGHAM  V.  NATIONAL  OlTY  BANK  OF  OTTAWA 
{Supreme  C&wrt  of  llUnoia,    May  9, 1888.) 

1.  ExBOunoN—LiBN— Rights  of  Subsequent  Attaching  CBBDntoRS. 

On  February  14tli,  B.  obtained  judgment,  issued  execution,  and  directed  the  sheriff 
to  levy  on  certain  realty  whloh  the  debtor  had  previously  conveyed,  informing  the 
sheriff  that  he  was  about  to  file  a  bill  in  aid  of  the  levy,  and  did.  the  same  day,  file 
such  bill,  alleging  the  conveyance  to  be  fraudulent,  and  the  InstLfflcienoy  of  the  per- 
sonalty. On  February  16th,  B.  directed  the  sheriff  to  levy  the  attachment  in  another 
suit  by  him  aeainst  the  same  debtor  on  the  personalty,  and  on  Afarch  11th  directed 
a  levy  of  the  first  execution  on  the  same  personalty.  B.  attached  the  same  person- 
alty on  March  2d,  and  on  March  16th  obtained  judgment  and  issued  special  execu- 
tion, under  which  the  personalty  was  sold.  B.*s  levy  on  the  realty  was  released, 
and  the  bill  in  aid  dismissed,  March  25th.  It  not  appearing  that  B.  acted  in  bad 
faith,  held,  that  he  did  not  lose  his  prior  lien  on  the  personaltv,  and  that  his  judg- 
ment should  be  paid  in  full  out  of  the  proceeds  thereof,  in  preference  of  E.'8  judg- 
ment. 

8.  Same— Distribution  of  Proobbds. 

Where  plaintiff  in  a  suit  commenced  by  capias  recovers  judgment  upon  a  promis- 
sory note  executed  for  money  to  be  afterwards  advanced,  and  at  the  same  term,  in  a 
suit  in  attachment,  recovers  another  judgment  for  the  money  advanced,  the  latter 
judgment  onl^,  as  against  judgments  in  attachment  suits  recovered  at  the  same  term 
by  other  parties,  is  entitled  to  share  in  the  distribution  of  the  proceeds  of  the  at- 
tached property,  though  the  Illinois  attachment  act,  $  87,  provides  that  all  judg- 
ments in  attachment  against  the  same  defendant,  returnable  at  the  same  term,  and 
all  judgments  in  suits  by  summons,  capias,  or  attachment,  against  such  defendant, 
recovered  at  that  term,  shall  share  pro  rata  in  the  proceeds  of  the  property  at- 
tached. 

Appeal  from  appellate  court.  Second  district. 

Duncan,  O' Conor  <fe  Oilbert,  for  appellant.  D.  B.  Snow  and  Mayo  &  Wid- 
mer^  for  appellee, 

Peti  Curiam.  We  have  given  careful  consideration  to  the  very  full  and 
exhaustive  arguments,  both  oral  and  written,  made  in  this. case;  and,  having 
done  so,  we  are  satisfied  that  the  following  opinion  of  the  appellate  court  states 
the  points  in  contention,  and  the  law  applicable  thereto,  with  such  fullness 
and  accui-acy  that  no  useful  end  can  be  subserved  by  writing  another  opinion; 
and  for  the  reasons  there  given  the  judgment  of  the  appellate  court  is  af- 
firmed: 

"Baker,  J.  In  February,  1884,  William  Butters  executed  to  Ann  Armour 
a  mortgage  upon  207  acres  of  land  in  La  Salle  county,  to  secure  the  payment 
of  $3,000  in  five  years,  with  seven  per  cent,  interest,  and  said  mortgage  is 
still  a  valid  and  subsisting  lien  upon  said  land.  On  Februarys,  1887,  the 
firm  of  Nash,  Wright  &  Co.  obtained  a  judgment  by  confession  in  the  circuit 
court  of  La  Salle  county  for  $8,626.21,  and  costs,  against  said  William  But- 
ters and  James  R.  Butters,  and  on  the  same  day  execution  was  issued  on  the 
judgment,  and  levied  on  the  real  estate  above  mentioned;  and  at  the  date  of 
the  hearing  in  the  circuit  court  of  the  matter  at  bar  there  was  still  due  and 
unpaid  upon  said  judgment  the  sum  of  $1,700.  On  February  11,  1887,  said 
William  Butters  executed  to  one  John  H.  Drultt  a  warranty  deed  to  said  land, 
for  the  expressed  consideration  of  $12,000;  which  deed  was  duly  filed  for  rec- 
ord on  the  next  day.  On  February  14, 1887,  the  National  City  Bank  of  Ottawa 
recovered  a  judgment  by  confession  in  the  circuit  court  of  La  Salle  county 
against  William  Butters  and  James  R.  Butters  for  $3,102.22  and  costs;  upon 
which  execution  was  issued  on  the  same  day,  and  placed  in  the  hands  of  D.  B. 
Snow,  the  plaintiff's  attorney,  who  dii-ected  the  sheriff  to  levy  it  upon  said 
207  acres  of  real  estate,  and  informed  the  sheriff  that  he  was  about  to  file  a 
bill  in  chancery  in  aid  of  the  levy.  No  other  directions  were  given  to  the 
sheriff  concerning  this  execution  until  March  11,  1887,  as  hereinafter  men- 
tioned. On  the  same  day  the  National  City  Bank;  by  the  same  attorney,  filed 
a  bill  in  chancery  in  the  circuit  court  in  aid  of  the  levy,  alleging  that  the  title 


Digitized  by 


Google 


111.]  BVBRINQHAU  V.  NATIONAL  CITY   BANE.  27 

to  this  real  estate  bad  been  in  the  defendant  William  Butters,  but  that  said 
William  Butters  had  made  a  fraudulent  conveyance  thereof  to  John  H.  Druitt. 
The  bill  also  alleged  that  tho  defendants  in  the  execution  had  no  other  prop- 
erty subject  to  execution  of  sufficient  value  to  satisfy  the  judgment.  The 
prayer  of  the  bill  was  that  the  conveyance  from  Butters  to  Druitt  be  adjudged 
fraudulent  and  void,  and  that  the  land  be  subjected  to  sale  under  the  execu- 
tion. This  bill  was  prosecuted  until  March  25,  1887,  when  it  was  dismissed 
without  prejudice.  On  February  16, 1887,  the  National  City  Bank  of  Ottawa, 
"by  the  same  attorney,  commenced  a  suit  in  attachment  in  the  circuit  court, 
returnable  to  the  March  term,  1887,  against  James  R.  Butters,  for  $1,000; 
and  on  the  same  day  D.  B.  Snow,  the  plaintiff's  attorney,  delivered  the  writ 
of  atttichment  to  the  sheriff,  and  directed  him  to  levy  it  upon  the  personal 
property,  the  proceeds  of  which  are  now  in  controversy;  which  the  sheriff 
accordingly  did.  Judgment  for  $1,000  and  costs  was  duly  entered  against  the 
defendant  on  the  22d  day  of  March,  1887.  On  February  18,  1887,  Lyman 
Everingham  commenced  an  action  of  assumpsit  by  capias,  in  the  circuit 
oourt,  against.  William  Butters  and  James  B.  Butters,  returnable  to  the  March 
term,  1887,  upon  which  such  proceedings  were  had;  that  on  March  21,  1887, 
the  capias  was  quashed,  and  judgment  entered  against  the  defendants  for 
$5,077.77  and  costs,  upon  which  execution  was  issued,  and  returned  no  prop- 
erty found  or  money  made.  The  judgment  was  rendered  upon  a  promissory 
note  executed  by  the  defendants  January  11,  1887,  as  collateral  security  for 
moneys  to  be  thereafter  advanced  by  the  plaintiff  to  James  liv  Butters;  which 
moneys  formed  the  consideration  of  the  judgment  next  hereinafter  mentioned. 
On  March  2, 1887,  Lyman  ISveringham  commenced  in  the  circuit  court  a  suit 
in  attachment,  returnable  to  the  March  term,  1887,  against  James  R.  Butters; 
and  the  writ  issued  in  that  suit  was  on  the  same  day  levied  upon  the  same 
personal  property  which  had  been  levied  upon  under  the  attachment  of  Feb- 
ruary 16,  1887,  in  favor  of  the  National  City  Bank.  Judgment  for  $5,420 
and  costs  was  duly  entered  in  this  suit  on  March  16,  1887,  and  a  special  exe- 
cution was  issued,  under  whicli  the  property  attached  was  sold.  On  March 
11,  1887,  the  National  City  Bank,  by  its  attorney,  directed  the  sheriff  to  levy 
the  execution  of  February  14, 1887,  for  $3,102.22^  upon  the  personal  property 
which  had  been  levied  upon  under  the  writs  of  attachment;  which  the  sheriff 
accordingly  did,  and  the  property  was  sold  under  that  execution,  as  well  as 
under  the  special  execution  in  favor  of  Everingham,  on  the  26th  day  of  March, 
1887,  the  amount  realized  by  the  sale  being  $4,318.80;  and,  after  deducting 
all  costs  and  expenses,  there  was  left  in  the  sheriff's  hands  for  distribution  to 
the  judgment  creditors  the  sum  of  $4,174.16.  On  March  25,  1887,  the  attor- 
ney of  the  National  City  Bank  directed  the  sheriff  to  release  the  levy  on  the 
real  estate,  and  dismissed  the  bill  in  chancery  without  prejudice;  and  on  March 
26,  1887,  Everingham  filed  his  bill  in  chancery  to  set  aside  the  sale  of  the  real 
estate  from  William  Butters  to  John  Druitt,  and  to  subject  the  land  to  the 
satisfaction  of  bis  judgment  for  $5,077.77  against  William  Butters  and  James 
B.  Butters. 

"Upon  the  foregoing  facts,  it  was  claimed  by  Lyman  Everingham  that  al- 
though the  execution  of  February  14,  1887,  for  $3,102.22  in  favor  of  the  Na- 
tional City  Bank  was  the  first  writ  placed  in  the  sheriff's  hands,  yet,  by  rea- 
son  of  the  directions  given  to  the  sheriff  by  its  attorney  to  levy  on  the  real 
estate,  the  prosecution  of  the  bill  in  chancery  in  aid  of  the  levy,  and  the  levy 
made  February  16,  1887,  upon  the  personal  property,  by  direction  of  its  at- 
torney under  its  own  writ  of  attachment,  which  was  junior  to  its  execution  of 
February  14,  1887,  the  lien  of  the  latter  writ  was  voluntarily  waived  or  sus- 
pended, and  that  the  proceeds  of  the  execution  sale  should  therefore  be  applied 
pro  rata  upon  the  judgment  of  $1,000  in  favor  of  the  bank,  and  the  judg- 
ments of  $5,420  and  $5,077.77  in  favor  of  Everingham,  and  that  no  portion 
of  the  proceeds  should  be  applied  upon  the  execution  of  February  14, 1887,  for 
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$3,102.22.  But  the  court  below  held  that  the  Judgment  for  $3,102.22  in  fa^ 
vor  of  the  bank  must  first  be  paid  in  full,  and  that,  inasmuch  as  Evering- 
ham's  judgment  of  S5.077*.77  against  William  Butters  and  James  B.  Butters 
was  merely  collateral  secarity  for  the  judgment  of  $5,420  against  James  B. 
Butters,  only  the  latter  judgment  could  participate  in  the  proceeds,  and  that 
therefore  the  balance  of  the  fund  after  paying  the  said  judgment  of  $3,102.22 
should  be  applied  pro  rata  upon  the  judgment  of  $1,000  in  favor  of  the  bank, 
and  that  of  $5,420  in  favor  of  Everlngham.  This  action  of  the  court,  it  is  in- 
sisted, was  erroneous,  and  in  support  of  such  position  the  following  proposi- 
tions are  urged:  First,  that  any  directions,  express  or  implied,  given  by 
plaintiff  to  the  sheriff,  by  reason  of  which  a  levy  upon  property  under  an  exe- 
cution is  delayed,  operate,  while  such  directions  are  in  force,  to  suspend  the 
lien  of  the  writ;  second^  that  the  directions  given  by  Snow,  the  attorney  of 
the  National  City  Bank,  to  the  sheriff,  were  equivalent  to  directions  not  to 
levy  upon  the  personal  property  in  question  until  March  11,  1887,  and  there- 
fore operated  to  suspend  the  lien  of  the  execution  until  that  date;  thirds  that 
the  conduct  of  the  bank's  attorney  from  February  14th  to  March  11th  is  con- 
clusive evidence  that  during  that  time  it  was  not  seeking  to  enforce  the  exe- 
cution of  February  14th  against  this  personal  property,  and  therefore  the  lien 
of  the  execution  upon  it  duiing  that  time  was  suspended ;  fourth,  that  the 
levy  on  the  real  estate,  and  the  filing  of  the  bill  in  aid,  were  inconsistent  with 
a  levy  on  the  personal  property,  and  therefore  suspended  the  lien;  fifth,  that, 
the  action  of  the  bank  with  respect  to  its  levies  being  such  as  would  have  a 
tendency  to  mislead  and  hinder  Everingham  in  the  collection  of  his  debt,  the 
bank  is  estopped  from  asserting  a  right  to  levy  on  the  personal  property  un- 
der its  senior  execution;  sixth,  that  the  judgment  of  $5,077.77  in  favor  of 
Everlngham  was  one  upon  which  Everingham  was  entitled  to  a  pro  rata 
share  of  the  fund. 

"In  respect  to  personal  property  the  general  rule  is  that  executions  are  to 
be  satisfied  in  the  order  of  their  priority;  the  writ  first  delivered  to  the  officer 
taking  precedence  as  the  first  lien,  and  the  others  following  in  the  order  in 
which  they  are  received.  Tliis  rule  obtains  even  though  the  first  seizure  may 
have  been  made  on  a  subsequent  execution;  and,  if  the  sheriff  has  more  than 
one  execution. in  his  hands,  he  should  apply  the  proceeds  of  sale  on  the  elder 
writ,  for  tlie  sale  is  not  for  the  benefit  of  the  particular  writ  which  is  first 
levied,  or  under  which  the  sale  is  made,  but  for  the  benefit  of  all  the  writs  in 
his  hands  in  the  order  in  which  they  rank  as  liens  upon  the  personalty.  So, 
also,  a  fieri  facias  delivered  to  a  sheriff  takes  preference  of  an  attachment 
levied  before  the ^. /a.,  butafter  such  delivery.  Freem.  Ex'ns,  §  196;  Herm. 
Ex'ns,  g  183;  Rogers  v.  Dickey,  1  Gilman,  636;  Leach  v.  Fine,  41  111.  65; 
Latvrence  v.  Mclntire,  83  111.  399.  This  much  seems  to  be  conceded  in  this 
case;  but  the  contention  of  appellant  is  that  as  the  attorney  for  appellee  gave 
to  the  sheriff  a  description  of  the  real  estate,  and  told  him  to  levy  appellee^s 
execution  thereon,  and  at  the  same  time  informed  him  that  he  was  about  to 
file  a  bill  in  chancery  in  aid  of  such  levy,  and  actually  did  file  such  bill,  there- 
fore appellee  lost  the  right  to  levy  its  senior  execution  on  the  personal  prop- 
erty, and  assert  a  priority  over  the  junior  writs,  because  the  levy  on  real  es- 
tate, and  the  exhibiting  of  the  bill  in  aid,  were  inconsistent  with  a  levy  on 
the  personal  property,  and  a  suspension  of  the  lien  of  the  senior  execution. 
It  is  well-settled  doctrine  that,  as  the  object  of  an  execution  is  to  obtain  satis- 
faction of  the  judgment  on  which  it  issues,  therefore  any  act  of  the  creditor, 
or  directions  from  him  to  the  sheriff,  diverting  the  execution  from  this  pur- 
pose, renders  it  dormant  and  Inoperative  against  other  creditors,  and  clothe 
them  with  priority.  GUmore  v.  Davis,  84  111.  487 ;  Koren  v.  Roemheld,  6 
Bradw.  275;  Kellogg  v.  Griffin,  17  Johns.  274;  Knower  v.  Barnard,  5  Hill, 
377.  This  doctrine  had  its  origin  in  the  statute  of  13  Eliz.  c.  5,  which  pro- 
vided that  executions  taken  out  with  intent  to  hinder,  delay,  or  defraud  cred- 
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Itors  or  others,  should  be,  as  i^inst  the  pBrsons  sought  to  be  hindered,  de- 
layed, or  defrauded,  utterly  void.  It  has  been  deduced  from  this  statute  that 
any  attempt  to  make  use  of  an  execution,  even  without  any  actual  fraudulent 
intent,  for  purposes  of  security  merely,  is  a  perversion  of  the  writ,  and  ren- 
ders it  constructively  fraudulent  as  to  junior  executions  and  writs.  It  has 
been  remarked  that  there  is  no  settled  rule  whereby  it  may  be  determined 
when  a  senior  writ  loses  its  preference,  and  that  each  particular  case  must  be 
determined  by  its  own  peculiar  circumstances.  Under  the  circumstances  of 
the  case  in  hand,  the  bank  was  guilty  of  no  improper  use  of  the  process  of 
the  court*  and  by  its  conduct  waived  no  legal  right  or  lost  no  lien.  Immedi- 
ately upon  recovery  of  judgment,  it  sued  out  tk  fieri  facias,  and  had  it  levied 
upon  real  estate,  and  on  the  same  day  filed  a  bill  in  chancery  in  aid  of  the 
levy,  for  the  purpose  of  setting  aside  what  it  supposed  to  be  a  fraudulent  con- 
veyance of  the  land.  It  used  unusual  zeal  and  diligence  in  getting  service 
and  pre&sing  the  suit  in  aid. 

"The  allegations  of  the  bill  were  that  William  Butters  had  not  sufficient 
personal  property  to  satisfy  the  execution,  and  that  James  B.  Butters  had  not 
sufficient  property  liable  to  execution  to  satisfy  the  judgment,  and  that  he  was 
virtually  insolvent.  It  does  not  appear  that  at  the  time  of  the  levy  on  real 
estate  the  bank  had  any  actual  notice  of  the  personal  property  which  was  aft- 
erwards seized  and  solJ,  or  of  its  value.  It  may  be  the  levy  on  the  land  was 
not  the  most  eifective  way  in  which  the  bank  could  have  proceeded  in  order 
to  make  its  money,  and  make  it  as  quickly  as  possible,  but  probably  it  was 
not  then  advised  of  any  mpre  promising  mode  of  procedure.  In  any  event, 
what  it  did  was  in  furtherance  of  tlie  object  of  the  writ  to  enforce  payment 
of  its  judgment.  Neither  the  bank  nor  its  attorney  directed  the  sheriif  not  to 
levy  on  personal  property.  The  bill  in  equity  could  only  be  prosecuted  upon 
the  theory  the  personal  property  the  defendants  in  execution  had  was  insuffi- 
cient to  satisfy  tlie  debt;  and,  had  the  bank  known  there  was  sufficient  of  such 
property,  it  would  clearly  have  been  Inconsistent  in  it  to  both  file  the  bill  and 
tevy  on  the  personalty.  But  that  is  not  the  stand-point  from  which  this  case 
is  to  be  regarded,  for  appellee  was  proceeding,  as  is  shown  by  the  allegations 
of  the  bill,  upon  the  theory  of  an  insufficiency  of  personalty,  and  there  is  noth^ 
ing  in  the  record  to  indicate  it  was  not  acting  in  good  faith.  Besides  this,  a 
levy  on  real  estate,  even  of  value  sufficient  to  pay  the  debt,  is  not  prima/ack 
a  satisfaction  of  the  execution.  The  levy,  therefore,  did  not  prevent  the  sher- 
iff from  seizing  other  property  under  the  writ,  and  selling  it.  It  will  not  do 
to  say  that  whenever  an  execution  is,  by  direction  of  a  plaintiff,  levied  on  cer- 
tain property,  such  levy  is  effective  to  suspend  the  lien  of  the  writ  in  respect 
to  all  other  property  of  the  defendant  in  execution.  Even  in  regard  to  per- 
sonalty, w^here  a  levy  sufficient  to  pay  the  indebtedness  operates  sub  modo  as 
a  satisfaction,  it  may  turn  out  the  property  seized  belongs  to^another  person, 
or  is  exempt  from  forced  sale,  or  is  insufficient  to  satisfy  the  debt,  or  is  re- 
moved from  the  possession  or  control  of  the  sheriff  by  the  act  of  the  defendant 
in  execution.  The  rule  prevails,  without  exception,  that  an  officer,  notwith- 
standing a  prior  levy,  has,  at  any  time  before  the  return-day.  power  to  make 
such  further  seizure  as  may  be  necessary  to  satisfy  the  plaintiff's  debt.  Freem. 
Ex'ns,  §  253;  Montgomery  v.  Wayne,  14  111.  373.  But,  here,  as  the  first  levy 
was  upon  real  estate,  the  case  is  all  the  stronger  for  api)ellee;  as  such  levy, 
regardless  of  the  question  of  value  of  property,  did  not,  like  a  levy  on  suffi- 
cient personal  property,  operate,  while  undisposed  of,  as  such  a  satisfaction 
of  the  judgment  as  to  bar  an  attempt  to  enforce  collection  in  any  other  man- 
ner. Herrick  v.  SioartwouU  72  111.  340.  In  Deloach  v.  Myriok,  6  Ga.  410, 
Si  fieri  facias  had  been  levied  on  lands,  and  the  levy  afterwards  dismissed,  by 
order  of  plaintiff's  attorney,  and  a  levy  made  ujpon  a  negro  boy,  and  interme- 
diate the  two  levies  the  boy  had  been  sold  to  Deloach  &  Wilcoxson,  and  it  was 
decided  they  could  not  hold  the  boy  as  against  the  lien  of  the  plaintiff  in  ex^ 
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cution.  See,  also,  Hammond  v.  Myrick,  14  Ga.  77;  Hogshead  v.  Carruth,  5 
Yerg.  227.  The  logic  of  appellant's  claim  made  herein  would  lead  to  the  con- 
clusion that  a  direction  to  levy  upon  particular  property  would  be  effective  to 
suspend  the  lien  of  the  execution  as  to  all  other  property  of  the  execution 
debtor.  Herein,  we  think,  lies  the  fallacy  of  his  argument.  It  is  true  that 
from  February  14th  to  March  11th  the  bank  was  not  seeking  to  enforce  its 
execution  of  February  14th  against  the  personal  property  upon  which  it  was 
subsequently  levied;  but,  incur  opinion,  the  conclusion  does  not  follow  there- 
from that  during  that  time  the  lien  of  the  execution  was  dormant  and  con- 
structively fraudulent  as  to  such  personal  property.  That  which  the  rule  de- 
duced from  the  statute  of  Elizabeth  is  leveled  against,  is  the  perversion  of  the 
writ  of  fleri  facias  from  its  legitimate  purpose  of  enforcing  payment;  and 
there  is  no  such  perversion  when  there  is  an  absolute  intention  of  collecting 
the  judgment,  and  a  levy  is  made  in  good  faith,  which  is  afterwards  abandoned, 
and  a  new  levy  made  on  other  property,  upon  discovery  of  the  fact  the  first 
levy  is,  or  probably  w^ill  prove  to  be,  ineffective.  In  this  case  the  bank  seems 
to  have  been  more  than  ordinarily  diligent  and  industrious  in  its  efforts  to  en- 
force payment  through  its  senior  execution.  At  the  time  of  the  levy  on  the 
land,  it  was  already  incumbered  by  a  valid  mortgage  lien  and  a  prior  judgment 
lien,  amounting  together  to  about  one-half  its  value.  As  soon  as  it  was  as- 
ceiiiained  from  the  depositions  taken  in  the  chancery  suit  that  the  conveyance 
to  Druitt  was  probably  bona  fide,  and  for  a  valuable  consideration,  the  bank 
forthwith  directed  a  levy  upon  the  personal  property,  and  shortly  thereafter 
released  the  levy  on  the  land,  and  dismissed  its  bill  in  aid  of  such  levy.  The 
fact  that  the  bank  supposed  at  the  time  of  the  first  levy,  and  for  a  month  there- 
after, that  it  would  be  able  to  make  its  debt  out  of  the  realty,  and  did  not  during 
that  time  either  intend  or  seek  to  subject  the  personal  property  in  satisfaction 
of  such  debt,  was  not  an  abuse  of  the  process  of  the  court.  The  law  does  not 
punish  the  plaintiff  in  senior  execution  for  making  an  ineffectual  levy,  by  for- 
feiting his  prior  lien  upon  all  property  not  included  in  such  levy.  All  that  it 
requires  of  him  is  that  he  should  act  in  good  faith,  and  retrace  his  steps  dur- 
ing the  life-time  of  his  senior  execution,  and  before  the  personal  property  has 
been  actually  sold  by  virtue  of  a  junior  writ.  If  we  are  right  in  our  conclu- 
sion, then  appellant  can  take  nothing  by  bis  claim  that  the  direction  to  the 
sheriff  to  levy  the  bank  attachment  writ  of  February  16th  upon  the  personal 
property  was,  by  necessary  implication,  a  direction  to  do  nothing  to  overthrow 
the  effect  of  that  levy,  and  therefore  a  command  not  to  levy  the  senior  execu- 
tion upon  it.  Besides  this,  as  is  well  answered  by  appellee,  in  no  other  cer- 
tain way  than  by  this  attachment  could  the  bank  share  pro  rata  with  other 
creditors  or  James  E.  Butters  in  any  surplus  of  proceeds  of  sale  of  the  per- 
sonal property  levied  upon,  over  and  above  the  amount  sufiicient  to  satisfy  its 
senior  execution  of  February  14th. 

"It  is  further  objected  to  the  order  of  distribution  made  by  the  circuit  court 
that  the  Everingham  judgment  for  85,077.77  was  a  judgment  upon  which  he 
was  entitled  to  receive  a  pro  rata  share  of  the  fund  derived  from  the  sale  of 
the  personalty.  Appellant  bases  his  claim  in  this  regard  upon  two  grounds. 
One  is  that  section  ^7  of  the  attachment  act,  without  any  ambiguity  of  lan- 
guage, provides,  in  express  terms:  *  All  judgments  in  attachment  against  the 
same  defendant  returnable  at  the  same  term,  and  all  judgments  in  suits  by 
summons,  capias,  or  attachment  against  such  defendant,  recovered  at  that 
term,  or  at  the  term  when  the  judgment  in  the  first  attachment  upon  which 
Judgment  shall  be  recovered  is  rendered,  shall  share  pro  rata  according  to  the 
amount  of  the  several  judgments,  in  the  proceeds  of  the  property  attached, 
either  in  the  hands  of  a  garnishee  or  otherwise.'  The  other  ground  relied 
upon  is  that  Everingham  held  the  note  upon  which  the  85,077.77  judgment 
was  rendered  as  collateral  security  for  the  James  R.  Butters  indebtedness  to 
him,  and  that  he  should  be  permitted  to  enjoy  the  benefit  of  the  right  for  which 
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be  contracted  to  piirsae  both  his  remedies  until  the  amount  actually  due  him 
i8  paid,  and  that  otherwise  the  security  which  he  supposed  he  obtained  is  ren- 
dered nugatory,  and  the  judgment  which  he  holds  as  security  is  declared  can- 
celed. Section  41  of  the  attachment  act  provides  that  the  act  shall  be  con- 
strued in  all  courts  in  the  most  liberal  manner  for  the  detection  of  fraud.  In 
Railroad  Co,  v.  Cranes  102  111.  249,  it  was  held  that  our  statute  relating  to 
attachments,  from  its  provisions  and  the  spirit  of  the  whole  act,  is  entitled  to 
and  should  receive  a  liberal,  and  not  a  strict,  construction.  It  is  plainly  the 
intention  and  policy  of  the  statute  that  all  creditors  who  avail  themselves  of 
the  right  given  to  participate  in  the  proceeds  of  the  property  attached  by  re- 
covering judgment  in  conformity  with  the  requirements  of  the  statute  shall 
be  placed  upon  an  equality,  and  that  the  proceeds  of  the  property  attached 
shall  be  distributed  among  them  equally  and  impartially  in  proportion  to  the 
amounts  of  their  respective  debts.  There  was  but  one  indebtedness  due  from 
James  B.  Butters  to  appellant,  and  that  was  merged  in  the  judgment  of  85,420, 
and  the  order  of  distribution  made  by  the  court  directed  that  such  judgment 
should  receive  its  ^ro  rata  share  of  the  residue  of  the  fund  left  after  paying 
off  the  execution,  which  was  a  prior  lien  upon  the  fund.  The  judgment  of 
$5,077.77  against  William  Butters  and  James  li.  Butters  was  a  mere  col- 
lateral security  for  the  judgment  against  James  B.  Butters  alone.  The  secu- 
rity it  afforded  consisted  of  the  liability  it  imposed  upon  William  Butters  for 
the  payment  of  the  debt  of  James  R.  Butters.  In  respect  to  James  R.  But- 
ters, it  was  but  a  second  judgment  for  the  same  debt.  It  would  be  a  plain 
evasion  of  the  intendment  of  the  statute,  and  a  fraud  and  wrong  upon  the 
rights  of  other  creditors,  if  one  creditor  should  be  allowed  to  recover  separate 
judgments  iigainst  the  common  debtor  upon  divers  evidences  held  for  one  and 
the  same  debt,  and  then  be  permitted  to  receive  a  pro  rata  dividend  upon  each 
of  such  judgments.  Such  an  interpretation  of  the  statute  would  be  a  prolific 
source  of  fraud  and  injustice,  and  would  render  inoperative  the  legislative  in- 
tention. We  think  the  order  of  the  court  in  the  premises  was  right.  We  find 
no  error  in  the  recoi-d,  and  the  judgment  will  be  affirmed.'* 


SOHNEIOER  D.  BeCKER. 

(Supreme  Cowrt  of*IUinois.    May  9, 1888.) 

1.  Trusts— Resulting — ^Proo». 

B.  bought  land,  taking  title  in  His  own  name,  and  snDsequently  conveyed  it  to  his 
brother  C.  A.,  tneir  sisteT,  filed  a  bill  in  chancery  against  C.  after  the  death  of  B., 
and  80  years  after  the  purchase  of  the  land,  alleging  that  her  share  in  her  fath- 
er's estate,  which  she  had  left  with  B.,  went  into  the  purchase  money,  and  prayed 
for  an  accounting  and  for  a  deed.  Her  case  was  supported  only  by  testimony  as  to 
conversations,  in  which  defendant  had  admitted  that  her  share  had  formed  part  of 
the  purchase  money,  and  had  offered  to  buy  her  interest.  Defendant  denied  such 
conversations,  and  he  and  another  sister  testified  that  they  and  B.  furnished  the 
purchase  money.  There  was  testimony  that  defendant  had  accounted  to  plaintiff 
for  her  share,  left  with  B. ;  and  during  an  interval  of  nine  years  after  the  purchase, 
though  plaintiff  lived  at  a  distance,  no  communication  to  her  in  relation  to  her  in- 
terest in  the  land  was  produced.  HeldL  that  the  evidence  justified  dismissal  of  the 
bUL 

£.  Evidence— DscLARATiONS— When  Admissible. 

Where  a  sister  sought  to  establish  a  trust  against  her  brother  in  land  to  which 
he  held  title  in  his  own  name,  upon  the  ground  that  her  share  in  her  father's  estate 
constituted  part  of  the  purchase  money,  declarations  of  their  mother  in  her  behalf 
are  not  admissible. 

Appeal  from  circuit  court.  Cook  county;  Lorin  C.  Colt^ins,  Jr.,  Judge. 
Bill  In  chancery  by  Barbara  Schneider  against  Peter  Becker.    Bill  dismissed* 
and  plaintiff  appeals. 
Edward  Roby,  for  appellant    O.  W.  Stanford,  for  appellee. 

Sheldon,  0.  J.    This  was  a  bill  in  chancery  in  the  circuit  court  of  Cook 
county  to  enforce  an  accounting  by  an  alleged  trustee  as  to  an  undivided  part 
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of  a  certain  farm,  and  to  require  a  conveyance  6f  the  legal  title  to  such  share 
of  the  land  to  the  cestui  que  truaU  as  weU  as  the  payment  of  such  moneys  as 
should  be  given  to  her  by  virtue  of  the  trust.  The  defendant  denied,  by  his 
answer*  that  he  held  the  title  in  trust,  set  up  that  the  claim  was  stale,  and 
that  the  complainant  and  the  defendant's  grantor  had  an  accounting  and  a 
settlement,  upon  which  complainant  released  all  her  claims  and  demands  al- 
leged in  the  bill.  The  court,  upon  final  hearing  on  ptoofs  taken,  dismissed 
the  bill  for  want  of  equity,  and  the  complainant  took  this  appeal. 

The  following  facts  appear:  In  1829,  Wendel  Becker  died  in  Prussia,  leav* 
ing  him  surviving  his  widow,  Susannah,  and  six  children,  named  Wendel, 
Mary,  Peter,  Joseph,  Lena,  and  Barbara.  In  1852  or  1853,  the  deceased's  es- 
tate was  sold  and  converted  into  money,  the  whole  of  the  estate  amounting 
to  about  $3,200,  making  each  child's  share  about  0533.  Joseph,  Peter,  and 
Barbara  had  come  to  America;  and  in  the  spring  of  1852  or  1853  the  widow, 
Susannah,  and  Wendel  and  Lena,  came  to  the  United  States,  bringing  with 
them  the  r3sidue  of  the  father's  estate,  except  her  portion  which  had  been 
paid  to  Mary,  and  a  part  of  his  share  which  had  been  paid  to  Joseph.  Peter 
met  the  widow,  Wendel,  and  Lena  in  New  York,  and  went  with  them  to  She- 
boygan, Wis.,  where  Joseph  was  residing.  Upon  their  arrival,  Barbara,  who 
was  then  married  and  had  become  Mrs.  Schneider,  was  living  in  Cincinnati, 
carrying  on  a  millinery  and  dressmaking  business  there,  and  shecame  tp  She- 
boygan to  see  her  mother  and  brother  and  sister.  There  Wendell  and  the 
mother  paid  to  Joseph  the  residue  of  his  share  of  the  father's  estate  out  of  the 
money  which  they  had  brought  with  them.  They  offered  to  pay  to  Barbara 
her  share,  but  she  declined  to  receive  it,  preferring  to  let  it  remain  with  them. 
She  remained  there  about  two  weeks.  In  the  fall  after,  Wendell  and  Peter 
bought  the  farm  in  controversy,  situate  in  Ciook  county.  111., consisting  of  280 
acres,  at  $12  an  acre,  making  $3,360.  The  claim  is  that  Barbara's  share  of 
her  father's  estate  went  into  the  purchase  of  this  farm.  The  deed  was  taken 
In  the  name  of  Wendel ;  and  Wendel,  Peter,  Lena,  and  the  mother  immedi- 
ately moved  upon  the  farm,  and  continued  to  live  upon  it.  Lena  was  mar- 
ried to  Louis  Munch  in  1859,  and  after  that  lived  one  year  more  upon  the 
farm.  Wendel,  in  whose  name  the  title  was,  afterwards,  in  1869,  conveyed 
the  farm  to  Peter  Becker,  and  this  bill  m^  filed  by  Barbara  Schneider  against 
Peter  Becker  on  July  24,  1883.  There  is  no  direct  evidence  that  any  money 
of  appellant  went  into  the  purchase  of  the  farm  In  controversy.  The  most 
that  appellant  can  say  is  that  she  left  her  share  of  her  father's  estate  in  Wen- 
del's  hands  to  be  invested  when  he  bought.  The  material  evidence  in  support 
of  the  bill  is  chiefly  of  witnesses  testifying  to  alleged  declarations  of  appellee. 
The  witness,  Mary  Inihoff,  who  was  the  hired  girl  of  appellant,  speaks  of  a 
conversation  in  1874  she  heard  between  appellant  and  appellee  in  Chicago 
about  her  share  in  the  farm  on  which  he  lived,  and  heard  her  ask  him  for  her 
share,  $2,750,  with  interest,  and  he  said  hedidn't  have  the  money  at  the  time, 
but  the  land  was  out  there;  and  she  speaks  of  another  conversation  of  like 
import  in  1876.  Julia  Stranson.  who  was  then  a  sewing  girl  for  appellant, 
speaks  of  the  same  conversation  that  the  former  witness  did  as  occurring  in 
1874,  and  heard  the  same  about  appellant  asking  $2,750  of  appellee.  These 
witnesses  were  testifyinc  to  what  occurred  12  or  14  years  before,  when  the 
latter  witness  was  but  13  years  old,  and  both  saying  they  had  not  talked  with 
appellant  about  the  matter  until  the  day  before,  liosina  C.  liider  testifies  to 
a  conversation  in  1863  or  1864  in  which  appellee  made  appellant  an  offer  for 
her  share  in  this  farm,  saying  he  would  give  her  $2,750?  *'She  said,  *  Well, 
you  bring  the  money,  and  then  the  share  will  be  yours,'  and  then  she  laughed." 
Lizzie  Smith,  the  daughter  of  appellant,  testified,  substantially,  the  same  as 
the  foregoing  witnesses  relative  to  the  offer  of  $2,750  for  appellant's  interest 
in  the  farm.  This  is  substantially  the  strength  of  appellant's  case  as  resting 
upon  admissions  of  appellee. 
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Wendel  and  the  mother  had  deceased  before  the  bringing  of  this  suit.  Much 
of  the  testimony  in  the  record  is  of  declarations  made  by  them,  which  was 
received  subject  to  objection.  The  declarations  of  the  mother,  evidently,  were 
not  competent.  Whether  those  of  Wendel  were  it  is  not  material  to  consider; 
for,  if  they  be  received,  we  would  regard  them  as  being,  in  their  preponder- 
ance, rather  against  than  in  favor  of  appellant. 

The  only  witness  who  had  actu^il  knowledge  on  the  subject  was  appellee, 
who  did  the  negotiating  for  the  purchase,  and  was  present  when  the  purchase 
of  the  farm  was  made,  and  the  purchase  money  paid.  He  testifies  positively 
that  no  money  of  appellant  went  into  the  purchase,  but  that  all  of  the  pur- 
chase money  was  furnished  by  Wendel,  Lena,  and  himself;  and  he  contradicts 
all  the  testimony  of  appellant's  witnesses  with  respect  to  his  declarations. 
Lena,  one  of  the  parties  to  the  purchase,  and  who  had  all  the  means  of  knowl- 
edge that  one  could  have  who  was  not  present  and  saw  the  purchase  money 
paid,  testifies  positively  that  Wendel*  Peter,  and  herself  furnished  all  of  the 
purchase  money  for  the  farm.  After  having  lived  on  the  farm  for  many  years 
with  Wendel  and  Peter  and  her  mother,  and  after  getting  married,  she  sold 
out  her  interest  in  the  farm  to  Joseph,  and  when  she  comes  to  sell  she  sells, 
not  a  one-fourth  interest,  but  a  one-third  interest.  Appellee  and  Lena  do  not 
concur  with  appellant  in  her  statement  that  she  left  the  money  to  be  invested 
in  any  land,  but  say  that  appellant  simply  left  the  money  in  Wendel's  hands, 
not  wishing  to  take  it  to  Cincinnati.  It  was  natural  that  Wendel,  Peter,  and 
Lena,  being  practical  farmers,  and  Peter  unmarried,  and  having  lived  some 
time  in  this  country,  should  together  buy  a  farm,  and  go  and  live  upon  it 
with  their  mother,  and  carry  it  on  together.  Appellant,  living  in  Cincinnati, 
and  carrying  on  the  millinery  business  there,  would  not  be  likely  to  wish  to 
engage  in  farming  in  Cook  county,  in  this  state,  or  to  invest  in  a  farm  there. 
The  point  is  made  that.the  siiares  of  Wendel,  Peter,  and  Lena  in  their  father's 
estate  were  not  sufficient  for  the  purchase  of  the  farm,  and  that  to  make  up 
the  amount  of  33,360,  the  purchase  money,  appellant's  share  was  required, 
and  it  must  of  necessity  have  constituted  a  part  of  the  purchase  price.  It  ap- 
pears by  uncontradicted  evidence  that  Wendel  and  Lena  had,  besides  their 
share  in  their  father's  estate,  about  31i«>00  savings  I'rom  their  upward  of  20 
years  of  service  in  Germany,  from  the  time  of  the  death  of  the  father  to  the 
year  they  came  to  America.  Peter  says  he  had  some  property  and  money  be- 
sides his  share.  This  would  seem  to  make  out  sufficient  money  which  Wen- 
del, Peter,  and  Lena  had  for  making  the  purchase  without  there  being  occa- 
sion for  the  use  of  any  of  appellant's  money  for  the  purpose.  After  leaving 
Sheboygan,  appellant  returned  to  Cincinnati,  and  did  not  appear  in  Cook  county 
until  some  nine  years  afterwards.  The  testimony  is  that  about  S500  a  year 
profits  were  realized  from  the  farm.  If  appellant's  money  had  been  invested 
in  this  farm,  and  she  was  the  owner  of  a  one-fourth  interest  in  it,  it  is  natu- 
ral there  would  have  been  during  these  nine  years  some  communication  in 
writing  pertaining  thereto;  that  there  would  have  been  inqdiries  made  and 
letters  to  her  having  some  reference  to  the  matter;  but  not  a  line  in  writing 
in  any  way  referring  to  the  subject  is  shown  in  the  evidence.  It  appears  that 
appellant  had  large  money  transactions  with  her  brother  Wendel,  and  that  / 
she  had  in  his  hands  a  large  amount  in  money.  She  had  a  settlement  with 
him  in  1876,  and  received  a  deed  from  him  of  two  houses  and  lots  in  Chicago 
for  97,500  each,  subject  each  to  a  mortgage  of  32,500,  and  of  the  east  half  of 
a  certain  10  acres  of  land  near  Chicago.  This  property  was  considered  as 
one-half  of  the  land  received  by  Wendel  in  exchange  for  a  mill  property  in 
Minnesota.  At  the  ti  me,  appellant  executed  a  release  to  WendeL  The  release 
is  lost.  A  disinterested  witness,  who  was  present  at  the  time,  says  the  settle- 
ment was  not  confined  to  the  mill  property,  but  embraced  money  appellant 
had  in  Wendel's  hands,  and  is  explicit  in  the  statement  that  the  release  given 
was  one  in  full  of  all  claims  and  demands  against  WendeL  Appellant  says 
V.lTN.B.no.l — 3 
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the  settlement  related  to  the  mill  property  they  had  owned  together  in  Min- 
nesota, and  was  confined  thereto;  that  the  release  did  not  embrace  this  land 
mutter.  This  bill  was  not  filed  until  after  the  death  of  Wendel  and  the  mother* 
and  was  filed  30  years  after  the  transaction  of  the  purchase  of  the  farm.  .  There 
was  an  oral  examination  of  the  witnesses  in  the  court  below,  and  of  course 
that  court  had  a  better  opportunity  than  we  have  to  judge  of  the  credibility 
of  witnesses. 

We  have  not  attempted  to  give  or  to  discuss  in  any  detail  the  voluminous 
evidence  in  this  record.  We  have  but  referred  to  portions  of  it,  stating  some 
considerations  naturally  arising  therein.  The  whole  testimony  has  been  care- 
fully considered,  and  we  must  content  ourselves  with  stating  our  conclusion 
therefrom.  Upon  an  examination  of  the  entire  evidence  in  the  case,  we  can- 
not say  the  decree  is  so  clearly  against  the  evidence  as  to  require  its  reversal 
by  a  court  of  review,  and  it  must  therefore  be  affirmed. 


(124  III.  602)  r.  T^ 

Gage  v.  Pirtlb. 
(Supreme  Caart  of  HMnote.    May  9, 1888.) 
Taxation— Tax  Titles— Vaoatiok—Reimbursembnt  of  Holder. 

Under  Seas.  Laws  111.  1SS5,  p.  2S5,  which  provides  **that  any  judgment  or  decree 
of  court  setting  aside  any  tax  deed  procured  under  this  act  snail  provide  that  the 
claimant  shall  pay  to  the  party  holding  such  tax  deed  all  taxes  and  legal  costs,  to- 
gether with  all  penalties,  as  provided  by  law,  as  it  shall  appear  the  holder  of  such 
tax  deed  or  his  assignors  shall  have  properly  paid,  or  be  entitled  to.  in  procuring 
such  deed,  ^  a  decree  setting  aside  a  tax  deed  as  a  cloud  upon  title,  because  of  in- 
sufficiency of  the  notice  of  tax  sale,  upon  payment  of  the  amount  paid  at  the  tax 
sale,  and  all  subsequently  paid  taxes,  with  interest  thereon,  is  proper,  without  re- 
quiring payment  of  the  amount  that  would  have  been  required  to  redeem  the  proi>- 
ertv,  together  with  interest  thereon. 

Appeal  from  superior  court.  Cook  county;  Egbert  Jamison,  Judge. 
Bill  by  James  S.  Piitle,  trustee,  against  Henry  H.  Gage.    Decree  for  com- 
plainant, and  appeal  by  defendant. 
AugiLstiLS  N.  Gage,  for  appellant. 

Smith  d^  Pence,  for  appellee. 

The  rule  of  allowing  the  amount  paid  at  the  sale,  and  also  all  subsequently 
paid  taxes  and  assessments,  together  with  interest  thereon,  is  the  proper  one. 
Gage  v.  Waterman,  13  N.  E.  Rep.  543;  Reed  Y.Tyler,  56  111.  288;  Bamettv. 
Cline,  60  111.  205;  Reed  y.Reher,  62  111.  240;  Phelps  y.  Harding,  87  111.  442; 
Farwell  v.  Harding,  96  111.  32;  WilTner ton  v.  Phillips,  103  111.  78;  Moore 
V.  Wayman,  107  111.  192;  Smith  v.  Hutchinson,  108  111.  662;  Peacock  v. 
Cames,  110  111.  99;  Qage  v.  Hervey,  111  111.  305;  Qage  v.  Nichols,  112  lU. 
269;  Came  v.  Peacock,  114  111.  847,  2  N.  E.  Rep.  165. 

Sheldon,  0.  J.  This  was  a  bill  to  set  aside  a  tax  deed  as  a  cloud  upon 
title,  alleging  as  a  leason  therefor  the  insufficiency  of  the  service  of  notice  of 
the  tax  sale.  The  court  found  that  the  notice  given  of  the  tax  sale  was  in- 
sufiicient,  and  decreed  the  relief  sought  upon  the  terms  of  payment  by  the 
complainant  to  the  defendant  within  10  days  of  the  amount  paid  at  the  tax 
sale,  and  all  subsequently  paid  taxes,  with  interest  thereon.  We  think  the 
court's  finding  was  right  as  to  the  insufficiency  of  the  service  of  notice;  but 
that  point  is  not  pressed  in  the  argument,  the  purpose  appearing  to  be  to  get 
a  decision  of  the  question  whether  the  court  ordered  payment  of  a  sufficient 
sum  of  money  as  the  condition  of  relief;  appellant's  counsel  saying:  "The  de- 
cision, then,  is  upon  this  question  only:  Did  the  circuit  court  err  in  granting 
relief  without  directing  the  payment  of  such  sum  as  would  have  been  r&> 
quired  to  make  a  redemption,  together  with  interest  thereon?"  The  tax  sale 
was  on  October  26,  1880,  being  for  the  taxes  of  1871  to  1879,  }>oth  inclusive. 
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The  tax  deed  was  made  on  June  9,  1883.  Gage  v.  Busse,  102  HI.  592,  is  re- 
lied upon  by  appellant's  counsel  as  in  support  of  the  affirmative  of  this  ques- 
tion. That  case  is  not  quite  the  present  one.  There  was  then  a  small  amount 
of  illegal  tax  included  in  the  judgment  for  the  sale.  The  bill  to  set  aside  the 
sale  was  filed  a  short  time  before  the  expiration  of  the  time  for  redemption. 
It  was  there  said:  "It  is  not  perceived  that  equity  requires  that  appellant 
should  be  shorn  of  his  rights  under  the  purchase  to  any  greater  extent  than 
in  so  far  as  they  are  affected  by  the  amount  of  taxes  erroneously  included  in 
the  judgment.  On  that  hypothesis  the  decree  ought  to  have  been  that  com- 
plainants be  allowed  to  redeem  from  the  sale  by  paying  the  redemption  money 
allowed  by  the  statute,  had  the  judgment  and  sale  been  for  the  proper  amount 
of  taxes,  which  can  be  readily  ascertained  by  deducting  the  erroneous  taxes 
from  the  amount  of  the  judgment."  As  the  sale  there  was  confessedly  just 
to  the  extent  of  the  most  part  of  the  judgment,  it  seems  to  have  been  consid- 
ered that  the  proceeding  should,  in  equity,  be  viewed  as  in  the  nature  of  an 
application  to  redeem.  There  was  no  reference  in  the  opinion  to  any  previ- 
ous decision  of  the  court,  and,  however  the  decision  may  be  viewed  under  the 
circumstances  of  that  case,  it  was  notthe  intention  there  to  depart  from  the  long 
line  of  the  former  uniform  decisions  of  the  court  that  the  condition  of  the  equi- 
table relief  granted  upon  the  setting  aside  of  a  tax  deed  should  be  the  payment 
of  the  amount  paid  at  the  tax  sale,  subsequent  taxes  paid,  and  Interest.  The 
long  list  of  such  decisions  is  cited  in  the  brief  of  appellee *s  counsel.  Qage  v. 
Biisse  we  do  not  regard  as  an  authority  sustaining  appellant's  claim  that  an 
amount  equal  to  redemption  money  should  in  this  case  have  been  required  to 
be  paid. 

It  is  insisted  that  the  proviso  to  the  act  of  the  general  assembly  in  force 
July  7,  1885,  (Laws  1885,  p.  235,)  amendatory  of  section  224,  c.  120,  Rev. 
St.,  requires  the  payment  of  such  amount  to  be  made.  That  provision  is  as 
follows:  "That  any  judgment  or  decree  of  court  setting  aside  any  tax  deed 
procured  under  this  act  shall  provide  that  the  claimant  shall  pay  to  the  party 
holding  such  tax  deed  all  taxes  and  legal  costs,  together  with  all  penalties  as 
provided  by  law,  as  it  shall  appear  the  holder  of  such  deed  or  his  assignors 
shall  have  properly  paid,  or  be  entitled  to,  in  procuring  such  deed,  before  such 
claimant  shall  have  the  benefits  of  such  judgment  or  decree."  It  is  claimed 
that  the  term  "penalties"  embraces  the  amount  of  redemption  money.  The 
amount  paid  for  redemption  from  a  tax  sale  is  not  styled  a  "penalty"  in  the 
provision  of  the  statute  for  redemption  from  a  tax  sale.  There  are  penalties 
spoken  of  in  the  revenue  act;  as,  in  the  order  of  sale,  that  "the  court  shall 
give  judgment  for  such  taxes  and  special  assessments  and  penalties  as  shall 
appear  to  be  due."  Those  penalties  may  satisfy  the  term  "penalties"  used  in 
this  proviso,  without  making  it  necessary  to  resort  to  the  money  paid  on  re- 
demption, to  find  application  for  the  term.  The  penalties  to  be  paid  by  this 
proviso  are  penalties  which  the  holder  of  the  tax  deed  or  his  assignors  shall 
have  paid,  or  be  entitled  to,  in  procuring  the  tax  deed.  Money  paid  on  re- 
demption is  not  money  paid  by  the  tax-sale  purchaser,  or  which  he  was  en- 
titled to,  in  produring  his  tax  deed  or  otherwise.  It  is  money  paid  by  the  land- 
owner, and  paid  not  to  procure  but  to  prevent  a  tax  deed.  It  is  not  money 
the  tax-sale  purchaser  was  ever  entitled  to  have.  The  provision  of  the  statute 
respecting  redemption  is  that  "real  property  sold  for  taxes  may  be  redeemed 
at  any  time  before  the  expiration  of  two  years  from  the  date  of  sale  by  pay- 
ment of  the  amount  for  which  the  same  was  sold,  and  25  per  cent,  thereon  if 
redeemed  before  the  expiration  of  six  months  from  the  day  of  sale;  if  between 
six  and  twelve  months,  fifty  per  cent. ;  if  between  twelve  and  eighteen  months, 
seventy-five  per  cent. ;  and  if  between  eighteen  months  and  two  years,  one  hun- 
dred per  cent,  on  the  amount  for  which  the  same  was  sold.  The  person  re 
deeming  shall  also  pay  the  amount  of  all  taxes  and  special  assessments  accru- 
ing after  the  sale  paid  by  the  purchaser,  with  ten  per  cent,  interest  thereon." 
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This  is  the  amount,  it  is  elaimed,  which  was  required  to  be  paid  here  by  the 
above  proviso  of  the  statute  of  1885.  We  do  not  so  think.  It  would  not 
seem  reasonable  to  require  the  land-owner  to  pay  such  amounts  in  order  to 
have  set  aside  a  tax  deed  upon  his  land  which  had  been  wrongfully  obtained. 
It  would  be  equitable  that  he  should  refund  to  the  tax-sale  purchaser  the 
amount  paid  upon  the  purchase  and  all  taxes,  charges  upon  the  land,  paid  by 
the  latter,  with  Interest;  and  we  think  that  is  all  which  the  statute  requires 
to  be  paid;  that  the  statute  really  does  no  more  than  to  enact  what  this  court 
had  decided  should  be  paid  as  the  condition  of  having  a  tax  deed  set  aside. 
Had  it  been  the  intention  that  the  land-owner  should  pay  an  amount  equal 
to  the  sum  which  would  have  had  to  be  paid  upon  a  redemption  of  the 
land  from  the  tax  sale,  it  would  have  been  quite  easy  to  have  so  said  in 
plain  terms,  instead  of  expressing;  such  purpose  in  the  blind  and  roundabout 
way  of  this  statute.    The  decree  must  be  affirmed. 


024  in.  S06) 

O'Melia  et  ah  v*  Mullarkt.  i 

{^Vreme  CouH  of  imnoia.    May  9, 1888.) 
1.  Deed— Efpbct— Executed  Use— Trusts. 

One  M.  conveyed  a  certain  pdeoe  of  land  in  trast  for  defendants  and  otherB,  the 
title  to  vest  absolutely  in  fee-simple  after  the  death  of  E.,  bat  so  to  vest  only  upon 
the  express  condition  that  said  £1.  should,  during  his  life,  have  a  home  ui>on  said 
land,  aad  good  and  sufficient  support  therefrom,  and  also  the  control  and  manage- 
ment thereof.  Subsequently  one  of  the  ^^^ntees  conveyed  aU  his  title  and  interest 
in  the  land  to  plainliff.  Such  grantee  died  some  six  years  before  E.  Held,  that 
the  trust  was  an  executed  use.  and  E.  took  a  legal  estate  for  life,  with  remainder  in 
fee  to  the  grantees  as  tenants  in  common ;  and  hence,  at  the  time  of  the  conveyance 
to  plaintiff,  his  grantor  held  in  fee  a  proportionate  snare  in  the  land,  which  passed 
to  plaintiff. 
8.  PABTiTioN—EviDEiroE— Title. 

In  a  suit  for  partition,  where  all  parties  claim  through  a  common  grantor,  plain- 
tiff is  not  required  to  prove  the  source  of  such  grantor*s  title. 

Append  from  circuit  court,  Stephenson  county;  William  Brown,  Jodge. 
U.  D.  Meaoham  and  X.  Stoskopf^  for  appellants.    John  C  Ktan^  for  ap- 
pellee. 

MuLKET,  J.  On  the  3d  day  of  Marqh,  1885,  the  appellee,  Anthony  Mul- 
larky,  exhibited  his  bill  in  the  circuit  court  of  Stephenson  county  against  the 
appellants,  Margaret  O'Melia,  Patriclv  O^Melia,  and  John  Glynn,  praying  for 
the  partition  of  certain  real  estate  particularly  described  in.  the  bill, — ^two- 
fifths  of  which  is  alleged  to  belong  to  the  complainant,  two-fifths  to  Margaret 
O'Melia,  and  the  remaining  one-fifth  to  Patrick  O'Melia;  and  all  claim  in  fee- 
simple.  On  the  hearing,  the  court  found  their  respective  interests  to  be  as 
stated  in  the  bill,  and  a  decree  of  partition  was  entered  accordingly.  The  pro- 
priety of  that  decree  is  the  question  presented  by  this  appeal. 

It  appears  that  James  Mitchell,  by  deed  bearing  date  January  19, 1867,  con- 
veyed and  quitclaimed  the  land  in  question  in  trust  for  Bridget  MuUarky, 
Margaret  O'Meli a,  (one  of  the  defendants,)  James  Mullarky,  JohnF.  Mullarky, 
and  Ellen  Mullarky,  heirs  at  law  of  Mark  Mullarky,  deceased,  and  the  title  to 
said  lands  to  vest  absolutely  in  fee-simple  m  said  above-specified  heirs  at  and 
after  the  death  of  Edward  Mullarky,  the  uncle  of  said  heirs,  but  so  to  vest 
upon,  and  only  upon,  the  express  condition  that  said  Edward  Mullarky  shall, 
during  the  whole  remaining  term  of  his  natural  life,  have  a  home  upon  said 
lands,  and  a  good  and  sutfilcient  support  therefrom,  and  also  the  control 
and  management  thereof;  it  being  the  express  understanding  and  condition 
hereof  that  the  title  and  interest  of  said  lands  shall  only  vest  in  said  above- 
specified  heirs  of  Mark  Mullarky  upon  the  death  of  the  said  Edward  Mul- 
larky, in  case  he  is  provided  with  a  home  upon  and  a  support  from  said  lands 
during  his  life."    On  the  20th  of  November,  1867,  the  above-mentioned  James 
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Mullarky,  by  his  deed  of  that  date,  oonveyed  all  his  title  and  interest  in  the 
land  to  appellee.  On  the  28th  of  January  ot  the  following  year,  John  P. 
MuUarky,  another  of  Mark  Muilarky's  heirs,  conveyed  to  appellee  all  his  in- 
terest in  said  land;  making  altogether  two-fifths.  The  interests  of  the  appel- 
lants, as  heretofore  stated,  is  not  controverted,  so  that  the  only  question  to  be 
determined  is  whether  the  above-mentioned  conveyances  are  sufiicient  to  es- 
tablish appellee's  claim  of  title.  It  is  further  objected  that  "there  is  no  evi- 
dence in  the  record  from  whom  or  from  what  source  James  Mitchell  derived 
his  title  to  the  land."  There  is  nothing  in  this  objection.  The  making  o£ 
such  proof,  under  the  circumstances,  was  not  required.  All  the  parties  claim 
through  a  common  source,  namely,  James  Mitchell;  and  it  is  admitted  in  the 
answer  that  at  the  time  of  his  conveyance  he  was  the  owner  in  fee  of  the 
premises.  It  is  also  contended  that  appellee  took  nothing  by  the  deed  from 
James  MuUarky  to  himself,  for  the  reason  that  he  died  some  six  years  before 
Edward  MuUarky,  the  tenant  for  life,  and  consequently,  as  is  claimed,  before 
any  estate  vested  in  him.  This  objection  is  founded  upon  a  misapprehension 
of  the  true  character  of  Mitcheirs  conveyance.  It  assumes  that  the  heirs  of 
Mark  MuUarky  mentioned  in  MitchelFs  deed  took  merely  a  contingent  trust- 
estate,  whereas  the  supposed  trust  is  clearly  an  executed  use  under  the  stat* 
ate.  By  virtue  of  that  deed,  Edward  MuUarky  took  a  legal  estate  for  his 
own  life,  with  remainder  in  fee  to  the  heirs  of  Mark  MuUarky  as  tenants  in 
common.  Of  course,  their  estates  were  also  legal  vested  estates.  The  deed 
imposed  no  duties  upon  Anthony  MuUarky,  either  with  respect  to  the  bene> 
flciaries  or  the  estate  conveyed;  hence  he  took  under  it  what  is  known  as  a 
"dry  trust"  merely^  or,  in  other  words,  he  acquired  but  a  momentary  seizin 
to  rerve  the  use  which  the  statute  executed  by  transferring  the  legal  estates 
to  the  beneficiaries  named.  8nch  being  the  legal  effect  of  the  deed,  it  follows 
that  at  the  time  of  James  Muilarky's  conveyance  to  appellee  the  remainder  in 
fee  of  one-fifth  of  the  land  was  in  him,  and  consequently  passed  by  his  deed 
to  appellee. 

It  is  further  claimed  that  John  P.  MuUarky  was  a  minor  at  the  time  of  his 
conveyance  to  appellee,  and  Chat  as  soon  as  he  attained  bis  majority  he  re- 
voked it.  We  do  not  think  the  proofs  justify  the  claim.  A  number  of  other 
objections  are  raised  in  appellant^s  bried!,  but  they  are  so  manifestly  without 
merit  that  we  decline  to  discuss  them.    The  decree  will  be  affirmed. 


(126  111.  72) 

Pennsylvania  Co.  v.  Sloan. 
(Supreme  Court  of  niifnaie,    Mi^  9, 18S8.) 

L  PaRTIBS— HiSirOlIBB—EviDENOB. 

In  an  aoUon  for  injuries  sustained  throngh  negUgenoe  of  defendant's  servaatB. 
the  original  summons  named  as  defendant  the  P.,  jB^  W.  &  C.  R.  Co.,  and  was  sued 
out  within  the  statutory  period  after  plaintifC's  injury.  Subseouently,  but  after 
the  exniration  of  the  statutory  period,  defendant  was  substituted  upon  the  record. 
Under  the  issue  raised  by  defendant's  plea  of  the  statute,  evidence  was  Introduced 
on  the  part  of  plaintiff  to  the  effeot  ^at,  several  years  before  the  injury,  the  P.,  Ft. 
W.  &  C.  R.  Co.  had  been  sold  out  under  a  decree  in  foreclosure,  and  thereafter 
ceased  to  do  business,  and  simply  retained  its  organization  for  the  purpose  of  clos- 
ing up  its  affairs :  that  the  road  was  subsequently  loased  to  defendant,  and  that  the 
latter  was  operating  the  road  at  the  time  of  the  accident,  and  when  suit  was  broufi[ht, 
but  that  the  cars  on  the  track  at  that  time  were  marked  "P.,  Ft.  W.  &  C.  R.  K.,* 
as  were  also  the  sign-boards,  locomotives,  and  windows  of  the  freight  and  ticket 
offices;  that  the  agent  upon  whom  the  original  summons  was  served,  was  the  gen- 
eral freight  agent  of  defendant  company.  Heldy  that  this  evidence  was  competent, 
as  tending  to  show  that  defendant  company  was  the  real  party  defendant  in  the 
suit  begun  by  the  original  summons. 

S.  Limitation  of  Actions— PLEADiNe  thb  Statutb. 

A  plea  of  limitation  to  the  whole  amended  declaration  will  not  raise  the  point 
that  a  count  added  by  the  amendment  introduces  a  new  and  outlawed  cause  n  ao- 
tion. 
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8.  Eailboad  Companibs— Accidents  at  CBOssnioa— Sionamno— Instructionb. 

In  an  action  for  injaries  sustained  through  the  negligence  of  defendant's  em- 
ployes, an  instruction  began  with  the  words:  "If  the  jury  believe,  from  the  evi- 
deucef  that  a  flagman  of  the  defendant  improperly  and  inopportunely  signaled  the 
plaintiff's  team,  '^etc.  Held,  that  the  omission  of  the  words  "carelessly "and  "neg- 
ligently" did  not  render  the  instruction  sufficiently  inaccurate  to  mislead  the  jury. 

Appeal  from  appellate  court.  First  district. 

This  was  an  action  brought  by  George  M.  Sloan  against  the  Pennsylvania 
Company  for  injuries  sustained  through  the  alleged  negligence  of  defendant's 
employes.  There  was  judgment  for  plaintiff  in  the  court  of  first  instance, 
which  was  affirmed  in  the  appellate  court,  and  defendant  now  appeals  to  the 
supreme  court. 

George  Willard,  for  appellant.    John  Lyle  King,  for  appellee. 

Magkudeh,  J.  This  suit  was  commenced  in  the  circuit  court  of  Cook 
county  on  July  3, 1874,  by  the  appellee,  to  recover  damages  for  personal  in- 
juries received  July  5, 1872.  On  the  latter  day,  appellee  was  riding  in  a  buggy 
westward  on  Eighteenth  street  in  the  city  of  Chicago,  and  came  to  Stewart  av- 
enue, along  which  the  railroad  tracks  of  the  appellant,  10  or  12  in  number, 
run  from  north  to  south,  and  from  north-east  to  south-west.  He  was  stopped 
by  a  train  passing  on  one  of  the  tracks  furthest  to  the  west,  and  waited  for 
some  time  for  an  opportunity  lo  get  across.  A  number  of  stationary  cars, 
standing  on  one  of  the  easterly  tracks  south  of  Eighteenth  street,  obstructed 
his  view  of  the  tracks  between  the  stationary  cars  on  the  east  and  the  moving 
train  on  the  west.  When  the  latter  train  had  passed,  he  was  signaled  to  come 
on,  and  motioned  to  hurry  up,  by  the  flag-man,  whose  duty  it  was  to  give 
signals  of  the  movements  of  the  cars  and  engines.  Before  bo  could  cross  the 
net-work  of  tracks,  a  train  backing  up  from  the  south,  and  theretofore  hid* 
den  by  the  stationary  cars,  stopped  his  further  progress,  by  moving  directly 
in  front,  and  so  near  as  to  touch  the  horse's  head.  The  horse  became  fright- 
ened, and  reared  and  plunged,  and  backed  the  buggy  towards  the  east,  where 
it  was  in  danger  of  colliding  with  a  locomotive  advancing  from  the  north  In 
appellee's  rear.  In  this  state  of  affairs,  the  whistle  of  the  locomotive  was 
suddenly  blown,  and  increased  the  fright  of  the  horse.  In  peril  of  his  lifo 
from  the  train  in  front  of  him,  the  locomotive  in  the  rear  of  him,  and  the 
plunging  of  the  frightened  horse,  appellee  jumped  from  the  buggy,  and  re- 
ceived the  injuries  complained  of. 

The  declaration  charges  that  the  servants  of  appellant  were  guilty  of  negli- 
gence in  signaling  appellee  to  advance  across  the  tracks  when  an  approaching 
train,  that  he  could  not  see,  made  it  unsafe  to  do  so,  and  in  driving  the  loco- 
motive along  the  track  at  that  time,  needlessly  and  improperly  blowing  its 
whistle.  The  suit,  as  originally  begun  by  summons  issued  on  July  3,  1874, 
was  against  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Company.  The 
alias  summons,  dated  July  23,  1874,  was  served  July  31, 1874,  on  R.  C.  Mel- 
drum  as  agent.  The  original  declaration  was  filed  August  10, 1874,  to  which 
the  general  issue  was  pleaded.  The  first  trial  was  had  in  April,  1876,  and 
resulted  in  a  verdict  of  63,000.  A  new  trial  was  granted.  The  second  trial 
took  place  in  November,  1876.  and  resulted  in  a  verdict  of  $4,000.  A  new 
trial  was  again  granted.  The  third  trial  began  on  March  26,  1877,  but  on 
March  27, 1877,  leave  was  given  to  plaintiff  to  amend  by  substituting  thei 
Pennsylvania  Company  in  place  of  the  Pittsburgh,  Fort  Wayne  &  Chicago 
Railroad  Company.  A  juror  was  withdrawn,  and  the  cause  continued.  The 
summons  issued  and  dated  on  March  27, 1877,  was  served  on  March  28, 1877, 
on  the  Pennsylvania  Company,  by  reading  to  R.  C.  Meldrum,  agent.  March 
27,  1877,  an  amended  declaration  was  filed,  consisting  of  five  counts,  to  which 
the  Pennsylvania  Company  filed  two  pleas:  First,  general  issue;  second, 
statute  of  limitations,— the  latter  plea  being  that  action  did  not  accrue  within 
two  years  next  before  suit  was  brought.    To  the  second  plea  four  replications 
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were  flled,  each  of  which  was  demurred  to,  and  demurrer  sustained  as  to  second 
and  third,  and  overruled  as  to  first  and  fourth.  Issue  was  joined  on  the  first 
replication,  and  two  rejoinders  were  flled  to  the  fourth.  The  rejoinders  were 
demurred  to,  but  the  demurrer  was  overruled,  and  plaintiff  elected  to  stand 
by  it.  June  4, 1877,  an  order  was  entered  substituting  the  Pennsylvania  Com- 
pany for  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Company.  In  Sep- 
tember, 1877,  a  third  trial  was  had,  resulting  in  verdict  and  judgment  for 
$3,000.  An  appeal  was  then  taken  to  the  appellate  court,  where  the  judg- 
ment was  reversed,  and  the  cause  remanded.  The  mandate  was  filed  in  Oc- 
tober, 1880.  Afterwards,  in  January,  1885,  leave  was  granted  to  plaintiff  to 
withdraw  all  replications  then  on  file,  and  to  file  new  replications  to  the  second 
plea,  upon  the  first  of  which  issue  was  joined,  and  to  the  second  and  third  of 
which  rejoinders  were  filed  and  demuiTed  to.  A  fourth  trial  was  begun  in 
September,  1885,  but  plaintiff  withdrew  a  juror,  and  the  cause  was  continr 
ued.  The  fourth  trial  was,  however,  again  begun,  and  finished  in  Novem- 
ber, 1886,  and  resulted  in  verdict  and  judgment  for  $5,000.  The  latter  judg- 
ment has  been  affirmed  by  the  appellate  court,  whence  it  comes  before  us  by 
appeal. 

The  first  of  the  new  replications  to  the  second  plea  averred  that  the  defend- 
ant, the  Pennsylvania  Company,  was  a  foreign  corporation,  possessed  of  and 
operating  solely  and  exclusively  the  Pittsburgh,  Fort  Wayne  &  Chicago  Rail- 
road, extending  from  Chicago  to  Pittsburgh  and  all  the  cars,  etc.,  and  the 
servants,  etc.,  of  the  defend  mt,  and  the  causes  of  action  mentioned  in  the  dec- 
laration, were  solely  caused  by  the  negligence  of  defendant's  servants  etc.; 
that  Meldrum  was  local  and  general  agent  of  defendant  in  Chicago,  and  on 
July  8,  1874,  plaintiff  sued  out  summons,  and  impleaded  defendant  in  the 
name  of  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Company,  (the  said 
Pennsylvania  Company  being  known  and  reputed  as  the  Pittsburgh,  Fort 
Wayne  &  Chicago  Railroad  Company;)  that  the  alias  summons  against  de- 
fendant in  the  reputed  name  of  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad 
Company  was  served  July  31, 1874,  on  Meldrum,  as  agent  of  Pennsylvania 
Company;  that  the  Pennsylvania  Company  appeared  by  its  solicitors,  and, 
without  pleading  in  abatement,  pleaded  to  the  merits,  etc.  The  replication 
then  sets  forth  the  trials  in  April  and  November,  1876,  the  amendment  and 
substitution  of  March,  1877,  the  issuance  of  summons  in  March,  1877,  against 
the  Pennsylvania  Company,  and  its  service  on  Meldrum,  as  agent  of  that 
company,  etc.,  and  concludes  as  follows:  "And  so  plaintiff  says  this  suit  is 
the  same  suit  commenced  against  defendant  in  name  of  P.,  Ft.  W.  &  C.  Rail- 
road Co.,  and  that  said  causes  of  action  accrued  within  two  years  before  com- 
mencement of  suit."  If  the  suit  had  been  begun  against  the  Pennsylvania 
Company  by  that  name,  it  was  undoubtedly  commenced  in  time  to  escape  the 
bar  of  the  statute.  The  theory  of  the  appellant  is  that  the  action,  having  been 
begun  against  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Company  was 
not  begun  against  the  Pennsylvania  Company;  and  that  the  bar  of  the  statute 
was  complete  as  to  the  latter  company,  because  it  was  not  made  a  party  until 
1877,  more  than  two  years  after  the  cause  of  action  accrued.  To  answer  this 
position,  appellee  contends  that  the  Pennsylvania  Company  was  the  company 
sued  in  the  first  place,  but  that  it  was  merely  sued  by  the  wrong  name,  to- 
wit,  by  the  name  of  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Com- 
pany. The  law  undoubtedly  is  that,  where  the  real  party  in  interest,  and  the 
one  intended  to  be  sued,  is  actually  served  with  process  in  the  cause,  even 
though  under  a  wrong  name,  he  must  take  advantage  of  the  misnomer  by  plea 
in  abatement  in  such  suit;  and,  if  he  does  not,  he  will  be  concluded  by  the 
judgment  or  decree  rendered,  the  same  as  if  he  were  described  by  his  true 
name.  Pond  v.  Bnnis,  69  111.  341.  If  the  Pennsylvania  Company  was  the 
real  party  sued  and  served,  though  by  the  wrong  name,  it  should  have  pleaded 
the  misnomer  in  abatement.    It  did  not  do  so.     The  first  plea  filed  was  to  the 
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merits.  The  issue  made  upon  the  plaintiff's  replication  to  defendant's  sec- 
ond plea  was  whether  or  not  the  Pennsylvania  Company  was  sued  and  im« 
pleaded  by  a  wrong  name,  and  served  with  summons  under  a  wrong  name. 
The  issue  then  made  was  one  of  fiict,  and  was  submitted  to  the  jury  along 
with  the  other  facts.  This  question  of  fact,  no  less  than  the  other  questions 
of  fact,  is  settled  and  determined,  so  f«ir  as  we  are  concerned,  by  the  judg- 
ment of  the  appellate  court.  Defendant  upon  the  trial,  introduced  no  evi- 
dence  whatever  under  eitlier  plea.  All  the  proof  in  the  record  was  put  in  by 
the  plaintiff.  The  latter  called  to  the  stand  and  examined  several  of  appel- 
lant's ofBcers,  agents-,  and  attorneys.  It  appeared  from  their  testimony  that 
foreclosure  proceedings  were  instituted  against  the  ]?ittsburgh.  Fort  Wayne 
&  Chicago  Railroad  Company  in  1867,  or  at  some  date  prior  thereto.  That 
the  road  was  sold  out  under  decree  in  such  proceedings,  and  purchased  by  the 
Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Company,  which  was  thencefor- 
ward its  owner.  That  thereafter  the  Pittsburgh,  Fort  Wayne  &  Chicago 
Railroad  Company  ceased  to  do  business,  ran  no  cars,  operated  no  road,  and 
simply  retained  an  organization  for  the  purpose  of  closing  up  its  affairs.  That 
the  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Company  operated  the  road 
until  June  7, 1869,  and  then  leased  it  to  the  Pennsylvania  Railroad  Company; 
which  latter  company  assigned  the  lease,  in  1870  or  1871,  to  the  appellant,  the 
Pennsylvania  Company.  That  the  appellant  was  operating  the  road  and  run- 
ning the  cars  when  the  accident  occurred,  and  when  the  suit  was  brought. 
That  the  cars  on  the  track  at  that  time  were  marked  "P.,  Ft.  W.  &  C.  R.  R.," 
and  "R.  W."  The  sign-boards  were  marked  "P.,  Ft.  W.  and  C.  Co."  The 
initials  "P.,  Ft.  W.  ^  C.  Ry.**  were  on  the  locomotives.  The  same  lettering 
Was  on  the  windows  of  the  freight  and  ticket  offices,  though  the  name  of  the 
Pennsylvania  Company  was  also  on  the  transom  over  the  door,  and  on  some 
of  the  windows.  That  Meldrum  was  general  freight  agent  of  appellant.  That 
the  officers  of  appellant  were  consulted  abiMit  tlie  accident,  and  made  reports 
in  reference  to  it  to  the  main  office  in  Pittsburgh.  That  appellant's  attorney 
filed  the  original  plea  and  defended  the  original  amt,  etc.  There  was  also  tes- 
timony tending  to  show  that  the  plaintiff  intended  to  sue  the  company,  which 
was  running  the  cars  at  the  time  the  injury  was  comoiitted,  and  which  was 
employing  the  servants  charged  with  the  negligence  compjained  of,  and  it  is 
undisputed  that  that  company  was  none  other  than  the  apfK^lJant.  This  tes- 
timony, which  was  strenuously  objected  to  by  appellant's  counsel,  was  com- 
petent as  bearing  upon  and  tending  to  prove  the  issue  of  fact  u^de  upon  the 
replication  to  the  second  plea.  Indeed,  it  would  seem  to  have  Di^n  difficult 
for  any  ordinary  man  to  find  out  just  what  name,  among  the  mi^jy  names 
made  use  of,  was  the  rejil  name  of  the  company  whose  servants  were  fP  charge 
of  the  cars  and  the  tracks  at  the  time  appellee  was  injured.  We  do  not  think 
that  the  objections  made  by  appellant  to  the  instructions  which  werefiven 
upon  the  subject  of  the  pleji  of  the  statute  of  limitations  are  well  taken,  f^© 
objections  fall  with  the  objections  to  the  testimony  already  referred  to.  The 
instructions  in  relation  to  the  plea  were  based  upon  the  testimony  tending  *<> 
show  the  use  of  the  wrong  na Joe,  and  merely  told  the  jury,  in  substance,  tl!i* 
the  statute  of  limitations  did  not  apply,  if  the  facts  set  up  in  the  replication 
as  above  stated,  should  be  found  from  the  evidence  to  be  true.  While  th> 
Pittsburgh,  Fort  Wayne  &  Chicago  Railway  Company,  appellant's  lessor,  maji 
have  been  liable  for  the  injury,  yet  appellant,  the  lessee,  was  also  liable.  The" 
railway  company  was.  not  sued.  The  defendant  originally  sued  was  called  the 
•^Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Company. "  As  the  corporation 
formerly  known  by  that  name  was  virtually  defunct,  and  existed  only  to  wind 
up  old  business,  and  not  to  attend  to  new  business,  appellant's  officers  and 
agents  could  not  have  supposed  that  corporation  to  have  been  the  defendant 
intended  to  be  sued,  when  service  was  had  upon  appellant's  own  representa- 
tive in  Chicago. 


Digitized  by 


Google 


HL]  PSKNSYLVANIA   00.  V.  BLOAN.  41 

The  seventb  instruction  given  for  plaintiff  begins  with  these  words:  ^If 
the  juiy  believe,  from  the  evidence,  that  a  dag-man  of  the  defendant  improp- 
erly and  inopportunely  signaled  the  plaintiff *s  team,"  eta  This  language  is 
criticised  upon  the  alleged  ground  that  it  bases  the  right  of  recovery,  not  upon 
the  negligence  or  carelessness  of  defendant's  servant,  but  upon  the  question 
whether  or  not  such  servHut  performed  his  duty  in  an  improper  and  inoppor- 
tune manner.  The  words  "carelessly"  and  "negligently"  are  in  the  declara- 
tion, and,  if  they  had  been  added  to  the  words  used  in  the  instruction,  the 
latter  would  have  been  more  technically  accurate.  But  we  do  not  think  it 
was  sufficiently  inaccurate  to  mislead  the  jury.  "Improper"  means  "not 
fitted  to  the  circumstances;"  "inopportune"  means  " unseasonable  in  time, " 
or  "at  the  wrong  time. "  If  the  fiag-man  signaled  to  the  plaintiff  to  come  on, 
when  the  circumstances  were  sucb  as  to  require  him  either  not  to  signal  at 
all,  or  to  signal  for  a  further  waiting,  or  if  the  flag-man  signaled  to  plaintiff 
to  come  on  at  a  time  when  a  train,  unseen  by  plaintiff,  but  which  the  flag-man 
was  bound  to  observe,  was  moving  near  and  directly  towards  the  team,  then 
sucii  flag-man  was  guilty  of  negligence  in  the  performance  of  his  duty.  More- 
over, the  fifth  instruction  had  called  attention  to  the  case  of  one  person  being 
put  in  peril  by  the  "negligence  and  misconduct"  of  another,  and  had  directed 
inquiry  to  the  question  whether  the  plaintiff,  in  the  exercise  of  ordinary  care, 
had  been  compelled  by  "the  negligence  of  the  defendant"  to  jump  from  his 
buggy. 

The  seventh  instrudtion  is  also  objected  to  as  basing  the  right  of  recovery 
solely  upon  the  action  of  the  flag-man,  and  not  upon  the  action  of  the  engineer 
in  backi  ng  the  locomotive  and  blowing  the  whistle.  Inasmuch  as  the  original 
declaration  attributed  the  injury  to  the  moving  and  whistling  of  the  locomo^ 
tive  in  the  rear  of  the  team,  and  to  no  other  cause,  while  the  amended  dedara* 
tion  flled  in  1877  added  the  improper  signaling  of  the  flag-man  as  a  further 
eause  of  the  injury^  it  is  therefore  claimed  that  the  amended  declaration  set 
up  a  new  cause  of  action  which  came  within  the  bar  of  the  statute.  Both 
declarations  claim  damages  for  the  same  injury,  and  for  the  same  fright  to 
plaintiff's  horse.  Without,  however,  passing  upon  the  question  whether  the 
case  comes  within  the  principle  announced  in  Railroad  Co.  v.  Cobh,  64  111. 
128,  .it  is  sufllcient  to  say  that  the  negligence  of  the  flag-man  and  the  negli- 
gence of  the  engineer  are  separately  averred  in  separate  and  distinct  counts^ 
though  they  are  also  charged  together  in  one  of  the  counts,  and  that  the  plea 
of  the  statute  of  limitations  is  to  the  whole  declaration.  Where  separate 
causes  of  action  are  set  up  in  separate  counts,  and  defendant  pleads  the  statn 
ute  to  the  whole  declaration,  plaintiff  is  entitled  to  recover  if  one  of  his  causes 
of  action  is  not  within  the  bar.  1  Chit.  PI.  '('546;  Perkins  v.  Burbank,  2  Mass. 
81.  The  evidence  tends  to  establish  negligence  on  both  of  the  grounds  men- 
tioned in  the  amended  declaration.  To  justify  him  in  making  the  point  now 
raised,  the  defendant  should  have  pleaded  separately  to  that  portion  of  the  dec- 
laration which  has  reference  to  the  conduct  of  the  flag-man. 

The  ninth  instruction  given  for  the  plaintiff  tells  the  jury  that,  if  they 
"find  the  defendant  guilty,"  they  shall  assess  his  damages,  etc.;  and  then 
proceeds  to  state  the  elements  that  may  be  taken  into  consideration  in  fixing 
the  amount  of  the  damages.  In  regard  to  this  instruction,  counsel  for  appel- 
lant says:  "The  amount  which  the  jury  are  thereby  allowed  to  assess  is  not 
limited  to  any  belief  on  their  part  as  to  what  the  testimony  shows."  The 
criticism  is  not  warranted.  The  enumeration  of  such  effects  of  the  injury  as 
may  be  compensated  for  in  damages  closes  with  the  words,  "as  shown  by  the 
teetimony."  Previous  instructions  had  stated  that  the  defendant  would  be 
guilty  if  certain  facts  should  be  found  from  the  evidence  to  be  true.  The  find^ 
Ing  of  the  defendant  guilty  as  specified  in  the  ninth  instruction  presupposed 
a  belief,  from  the  evidence,  in  the  truth  of  the  facts  referred  to  in  such  pre* 
vious  instructions.    The  judgment  of  the  appellate  court  is  affirmed. 
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(124  III.  468) 

Holmes  v.  Bemis* 
{Supreme  Cowrt  of  llUnoia.    May  9, 1888.) 

Judgment— By  Confession— Warrant  of  Attorney— Rkpdonanct—Surplusaob. 

Where  the  note  of  a  married  woman,  payable  to  I.  H.,  her  husband,  authorizes 
the  confession  of  judgment  in  favor  of  *^the  said  H.  &  Bro.,  or  their  assigns, 
upon  said  note,  *'  and  the  name  *^H.  &  Bro.  ^  does  not  occur  elsewhere  in  the  instru- 
ment the  words  "&  Bro."  may  be  rejected  as  surpIusM^e;  and  a  judgment  there- 
on, entered  by  the  guarantor  of  the  husband's  note,  for  which  the  husband  assigned 
the  note  of  the  wife  as  collateral  security,  the  guarantor  having  paid  the  husband's 
note,  is  good. 

Appeal  from  appellate  court,  First  district. 

Hoh&i'ts,  Hutchinson  <&  Thomas,  for  appellant.  Brady  cfe  Northrup,  for  ap- 
pellee. 

MuLKEY,  J.  On  or  about  the  18th  of  April,  1885,  Avery,  Hillabrant  & 
Co.  discounted  for  Ira  Holmes  his  promissory  note  for  $5,000,  which  was 
guarantied  by  Henry  Y.  Bemis.  Of  the  proceeds  of  the  note,  $2,101.25  was 
applied  to  the  payment  of  an  existing  indebtedness  from  Holmes  to  Avery, 
Hillabrant  &  Co;  $1,648.75  was  placed  to  his  credit  with  them  on  the  joint 
account  of  Holmes  &  Bemis;  and  the  remaining  $1,250  was  paid  to  Holmes  in 
cash.  At  the  time  of  this  transaction,  and  as  a  part  of  the  same,  Holmes  as- 
signed and  turned  over  to  Avery,  Hillabrant  &  Co.,  as  collateral  security  for 
the  payment  of  the  $5,000  note,  a  certain  other  note  for  the  sum  of  $10,000, 
which  he  held  on  his  wife,  Virginia  B.  Holmes,  bearing  date  April  12,  1885* 
and  payable  to  himself  one  year  after  date.  This  note  contained,  in  the 
usual  form,  a  power  of  attorney  to  confess  a  judgment  thereon  in  case  default 
was  made  in  its  payment.  Holmes  having  made  default  in  the  payment  of 
the  $5,000  note,  the  same  was  paid  by  the  guarantor,  Henry  Y.  Bemis,  who, 
upon  such  payment,  received  from  Avery,  Hillabrant  &  Co.  for  his  indem- 
nity the  $10,000  collateral  note  above  mentioned.  On  the  24th  of  February, 
1887,  Bemis  caused  a  judgment  by  confession  to  be  taken  on  said  note  in  the 
superior  court  of  Cook  county  in  his  name,  as  assignee,  against  the  maker, 
Yirginia  B.  Holmes,  for  the  sum  of  $12,312.48.  A  motion  was  subsequently 
made  by  the  defendant  to  vacate  and  set  aside  the  judgment,  which. was 
heard  upon  affidavits  on  the  9th  of  March,  1887.  The  court  denied  the 
motion,  but  reduced  the  judgment  to  $3,807.50;  which  order  and  judgment 
was  affirmed  by  the  appellate  court  for  the  First  district,  whence  the  case  is 
brought  to  this  court  for  review.  There  is  some  controversy  about  the  facts, 
but  with  that  we  have  nothing  to  do. 

So  far  as  this  court  is  concerned,  there  is  but  one  question  presented  by  the 
record  which  we  regard  as  worthy  of  notice,  and  that  is  whether  the  confes- 
sion of  the  judgment  was  warranted  by  the  power  of  attorney  in  question. 
While  the  note  itself  is  made  payable  to  Ira  Holmes  alone,  the  power  of  at- 
torney authorizes  any  attorney  of  any  court  of  record  to  confess  a  judgment 
'*in  favor  of  tlie  said  Holmes  &  Bro.,  or  their  assigns,  upon  said  note,"  etc. 
The  judgment,  as  just  seen,  was  entered  in  the  name  of  Bemis,  assignee  of 
the  note,  and  not  in  the  name  of  Holmes  &  Bro.,  or  their  assigns.  Bemis 
derived  his  title  through  the  payee,  the  only  original  source  through  which 
he  could  have  clothed  himself  with  the  legal  title  and  interest  in  the  note; 
and  it  is  clear  that  the  benefits  of  the  power  were  intended  as  much  for  the  as- 
signee of  the  note  as  the  payee  himself,  for  both  are  expressly  named  in  the 
power.  It  would  seem,  therefore,  a  matter  of  no  consequence  whether  the 
holder  acquired  his  title  mediately  or  immediately  from  the  payee.  All  the 
difficulty  encountered  in  the  construction  of  the  power  of  attorney  arises 
from  adding  the  words,  '*&  Bro."  after  the  expression  "the  said  Holmes." 
Rejecting  those  words  as  surplusage,  the  whole  difficulty  at  once  vanishes* 
To  retain  them  without  resort  to  extraneous  proofs  would  be  to  render  that 
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part  of  the  instrum en fc  meaningless.  A  construction  which  leads  to  such  a 
result  should  always  be  avoided  if  It  can  be  upon  any  reasonable  hypothesise 
The  instrument,  as  written,  it  will  be  observed,  confers  power  to  confess  a 
judgment  in  favor  of  'Hhe  said  Holmes  &  Bro.;"  but  the  difficulty  is  that 
"Holmes  &  Bro.,"  taken  in  its  entirety  as  a  single  name  or  designation,  has 
not  been  previously  mentioned,  and  hence  the  expression  "the  said"  which 
precedes  and  grammatically  qualifies  it,  htis  really  no  application  to  it.  In- 
deed, that  is  the  only  time  or  place  the  expression  occurs  in  the  whole  instru- 
ment. The  name  Holmes,  however,  had  occurred  before  and  the  qualifying 
expression  used  would  have  well  applied  to  it  had  it  been  used  alone.  More- 
over, it  would  have  given  full  force  and  effect  to  the  power  of  attorney,  as 
we  must  presume  the  parties  to  it  Intended.  It  is  clear,  therefore,  that  the 
only  purpose  or  function  which  the  additional  woi-ds  "&  Bro."  perform  is  to 
introduce  a  repugnancy  that  obscures  the  sense  of  the  instrument,  and  if  given 
any  effect  at  all,  would  defeat  it  altogether.  We  regard  them,  therefore,  as 
redundant  and  useless  words,  having  no  legitimate  connection  with  the  other 
parts  of  the  instrument,  and  for  this  reason  we  hold  they  should  be  rejected 
as  surplusage.  This  construction  gives  effect  to  the  instrument  according 
to  the  presumed  intention  of  the  parties;  that  contended  for  by  appellant 
would  defeat  it.    Judgment  affirmed. 


(124  lU.  510) 

City  of  Chicago  v.  Stinson. 

(Supreme  Cowrt  of  Illinois.    May  9, 1888.) 

Dbdioation— What  Constitutes— -Evidencb. 

A  strip  of  land  was  claimed  by  the  defendant  city  as  part  of  one  of  its  streets ;  plain- 
tiff asserting  that  the  street  extended  only  to  the  rear  of  his  lot,  which  he  had  owned 
for  more  than  20  years,  during  which  time  this  lot,  like  the  land  surrounding  it, 
was  uninclosed,  and  people  traveled  over  it  between  the  street  at  the  rear  and  the 
avenue  in  front  of  it.  Seventeen  jrears  before  suit  the  owner  of  some  property  to 
the  rear  of  this  lot,  without  obnsulting  plaintiff,  and  solely  for  the  benefit  (^  nisown 
property,  extended  some  grading  and  ditching  he  had  done  along  the  line  of  this 
street,  and  across  plaintiff's  lot,  to  the  avenue.  Some  14  years  oefore  suit  side- 
walks  had  been  laid  oa  both  sides  of  the  strip ;  but  it  did  not  apx>ear  whether  by 
the  city  authorities,  or  by  the  parties  who  traveled  over  the  lot,  and  who  had  pre- 
viously been  in  the  habit  of  laying  down  planks  over  the  mud-holes.  No  notice  of 
laying  such  sldeWialk  was  given  to  plaintiff,  nor  was  his  adjoining  property  assessed 
therefor.  A  aawer  was  uud  across  the  lot  from  the  one  on  the  street  to  the  main 
sewer  on  the  avenue.  The  records  of  the  sewerage  office  seemed  to  indicate  that 
this  sewer  was  built  eight  years  before  the  suit^  but  none  of  the  witnesses  spoke 
of  having  seen  it  more  than  four  years  before  suit.  Plaintiff  knew  nothing  of  the 
ditching  and  grading,  or  of  the  laying  of  the  sidewalk  or  the  sewer.  The  portions  of 
the  lot  ^ring  on  either  side  of  the  stnp  were  never  separately  assessed  for  taxation. 
Heldf  that  the  evidence  failed  to  show  either  intention  to  dedicate  this  piece  of 
land  to  the  public,  or  such  knowledge  of  user  as  would  amount  to  acquiescence.^ 

Appeal  from  superior  court,  Cook  county;  Joseph  E.  Gary,  Judge. 
Ejectment  by  appellee,  James  Stinson,  against  appellant,  city  of  Chicago. 
Clarence  A.  Knight  and  George  Burry,  for  appellant.    Thomas  Dent,  for 
appellee. 

Maorudsr,  J.  This  is  an  action  of  ejectment,  begun  on  March  11, 1886, 
by  the  appellee  against  the  appellant,  in  the  superior  court  of  Cook  county, 
for  the  recovery  of  a  strip  of  land  forming  a  part  of  lot  31,  in  Stinson's  subdi- 
vision of  outlots  1,  2,  and  10,  in  Canal  Trustees'  subdivision,  section  81,  in 
the  city  of  Chicago.  On  October  22,  1887,  the  cause  was  by  agreement  sub- 
mitted' to  the  court  for  trial  without  a  jury.    The  finding  and  judgment 

1  On  the  general  subject  of  the  dedication  and  aooeptance  of  a  highway,  see  Rube  ▼. 
SuUivan.  (NebO  87  N.  W.  Rep.  666,  and  note;  Railroad  Co.  v.  Lee,  (Tex.)  7  S.  W.  Rep. 
857;  Miller  v.  Town  of  Araooma,  (W.  Va.)  5  S.  £.  Rep.  148:  Cotter  v.  City  of  Augusta, 
(Ga.)  e  &  E.  Rep.  180;  HamUton  v.  Railroad  Co.,  (lU.)  15  N.  B.  Rep.  854. 
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were  in  favor  of  the  plaintiff  below,  the  appellee  here.  The  citj  defended  on 
the  ground  that  the  property  sought  to  be  recovered  had  been  appropriated 
and  was  m  use  as  part  of  a  street.  It  is  conceded  that  the  record  title  is 
good  in  appellee;  but  it  is  claimed  by  the  city  that  there  has  been  a  common- 
law  dedication  of  the  piece  of  land  in  question  as  a  part  of  Jones  or  Paulina 
street.  Paulina  street,  in  this  portion  of  the  city,  runs  from  the  south,  north- 
ward towards  Archer  road  or  avenue,  and  terminates  on  the  north  at  the 
south  line  of  lot  81  if  the  strip  in  controversy  is  not  a  part  of  it,  but  extends  up 
and  connects  with  Archer  avenue  if  the  strip  is  a  part  of  it.  In  other  words* 
if  the  strip  belongs  to  appellee,  it  lies  between  Archer  avenue  and  the  north- 
ern end  of  Paulina  street,  and  is  in  the  way  of  the  extension  of  Paulina  street 
to  Archer  avenue.  The  following  diagram  shows  the  location  of  the  Ic^  and 
street: 


w 


Before  title  can  be  divestefd  by  dedication,  the  proof  must  be  very  satis- 
factory, either  of  an  actual  intention  to  dedicate,  or  of  such  acts  or  declara- 
tions as  should  equitably  estop  the  owner  from  denying  such  intention. 
Kelly  V.  City  of  Chicago,  48  111.  388.  Long  use,  and  long  acquiescence  in 
such  use  by  the  owner  of  the  land,  are  sometimes  regarded  as  in  and  of  them- 
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fielves  evidence  of  a  dedication.  In  cases,  however,  of  implied  or  presumed 
acquiescence  or  consent  on  the  part  of  the  owner,  very  much  depends  upon 
the  location  of  the  road  or  street,  the  amount  of  travel,  the  nature  of  the  use 
of  the  public,  the  rights  asserted  by  the  public,  the  knowledge  of  the  owner, 
and  like  circumstances.  Onstott  v.  Murray^  22  Iowa,  457.  We  have  said: 
"Acquiescence,  with  knowledge  of  the  use  by  the  public  without  objection, 
is  not  *  ♦  *  conclusive  evidence  of  a  dedication,  for  it  may  be  rebutted." 
Kyle  V.  Town  of  Logan^  87  111.  64.  The  two  prominent  elements  to  be  con- 
sidered in  determining  whether  there  has  been  a  common-law  dedication  or 
not  are  the  intention  of  the  owner  to  dedicate,  and  the  acceptance  by  the  pub- 
lic of  the  intended  dedication.  ''The  owner  of  the  land  must  do  some  act,  or 
suffer  some  act  to  be  done,  from  which  it  can  be  fairly  inferred  he  intended  a 
dedication  to  the  public. "  Kyle  v.  Town  of  Logan,  supra.  Applying  the 
principles  thus  announced  to  the  facts  of  the  present  case,  we  think  that  the 
proof  fails  to  establish  a  common-law  dedication.  During  more  than  20 
years  before  the  beginning  of  this  suit,  appellee  was  the  owner  of  lot  31.  It 
has  been  uninclosed,  and  the  land  lying  around  it  has  been  uninclosed.  Un- 
der such  circumstances,  the  mere  fact  thai  parties  may  have  traveled  over  itt 
in  passing  back  and  forth  between  Paulina  street  and  Archer  avenue,  does 
not  of  itself  indicate  an  intention  to  dedicate.  Appellee  swears  that  he  has 
lived  in  Chicago  since  1849,  and  that  no  street  has  ever  been  cut  through  lot 
31  with  his  consent  or  approbation,  and  that  he  never  learned  of  any  clHim  on 
the  part  of  the  city  to  any  portion  of  the  lot  for  the  purposes  of  a  street  until 
a  short  time  before  the  beginning  of  this  suit.  His  agent  swears  that  he  paid 
all  the  taxes  for  the  appellee  upon  lot  31  from  1862  to  1875,  and  from  1880  to 
1887,  and  took  up  and  canceled  certificates  of  sale,  issued  by  reason  of  the  sale 
of  the  lot  for  taxes  during  tlie  yeai-s  from  1875  to  1879.  The  portions  of  the 
lot  lying  on  the  east  and  west  sides  of  the  strip  in  controversy  were  not  dur- 
ing any  of  these  years  separately  assessed  for  taxation.  Without  attempting 
an  analysis  of  all  the  testimony,  it  is  sufficient  to  refer  to  three  main  facts  or 
circumstances  which  are  relied  upon  to  prove  such  user  and  acquiescence  as  are 
claimed  to  indicate  an  intention  to  dedicate:  First.  It  appears  that  this  part 
of  lot  31  was  ditched  and  graded  in  1869.  This  ditching  and  grading,  how- 
ever, was  not  done  by  the  city  authorities,  or  any  other  representatives  of 
the  public.  One  Lombftrd  owned  land  south  of  lot  31,  and,  in  order  to  ac- 
commodate bis  own  property,  he  extended  some  ditching  and  grading  which 
he  did  along  the  line  of  Jones  and  Paulina  streets  northward  across  lot  31  to 
Archer  avenue;  thereby  draining  the  water  from  the  south  into  the  sewer  on 
Archer  avenue.  But  this  he  did  withbut  consulting  appellee.  Stinson  swears 
that  he  never  knew  that  the  strip  in  controversy  wad  graded  or  ditched  on 
either  side,  or  that  dirt  from  such  ditches  was  thrown  up  in  the  center,  as  tes- 
tified to  by  one  or  two  of  appellant's  witnesses.  Second,  It  is  claimed  that 
sidewalks  were  laid  along  the  east  and  west  sides  of  the  strip  in  the  year  1872, 
or  about  that  time.  For  years  previous  to  1872,  parties  who  were  in  the  habit 
of  passing  from  Paulina  street  across  the  lot  to  Archer  avenue  would  put 
down  planks  to  walk  on  over  the  mud-holes.  It  does  not  appear  whether  the 
sidewalks  in  question  were  laid  by  such  private  parties,  or  by  the  city  author- 
ities. Certain  it  is  that  no  notice  was  ever  given  appellee  of  the  laying  of 
such  sidewalks,  nor  was  his  adjoining  property  assessed  therefor.  The  tes- 
timony shows  that  neither  he  nor  his  agent,  Johnston,  knew  of  the  sidewalks 
claimed  jto  have  been  built  there.  Third,  It  appears  that  a  sewer  running 
south,  and  connecting  the  main  sewer  on  Archer  avenue  with  another  sewer 
in  Paulina  street,  was  laid  across  lot  31.  The  records  of  the  sewerage  office 
seem  to  indicate  that  this  sewer  was  built  in  1878,  but  no  witness  speaks  of 
having  seen  it  earlier  than  1882.  Appellee  swears  that  he  never  knew  that 
a  sewer  had  been  laid  across  his  lot.  We  think  the  evidence  clearly  shows 
that  appellee  never  had  any  intention  of  dedicating  this  piece  of  land  to  the 
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public;  nor  is  he  proven  to  have  had  any  such  knowledge  of  the  acts  claimed 
to  be  evidences  of  user  by  the  public  as  would  amount  to  acquiescence  on  hia 
part.  The  circumstances  relied  upon  in  this  case  to  estop  the  appellee  from 
denying  an  intention  to  dedicate^  are  not  so  strong  and  forceful  as  those  which 
were  held  not  to  establish  such  intention  in  City  of  Chicago  v.  Johnson,  98 
111.  618.  It  is  not  pretended  that  appellee  ever  conveyed  this  property  to  the 
city,  or  ever  made  any  plat  or  subdivision  with  a  street  running  through  lot 
81 ;  or  that  the  city  ever  instituted  any  proceedings  to  condemn,  or  ever  ac- 
quired any  rights  by  adverse  possession  for  a  statutory  period  of  limitation. 
Hence  appellee  ought  not  to  be  deprived  of  his  land  without  compensation, 
unless  the  proof  of  a  voluntary  dedication  of  it  to  the  public  is  clear  and  con- 
vincing. Such  proof  is  wanting.  The  judgment  of  the  superior  court  of 
Cook  county  is  affirmed. 

(124  111.  646)  Qj^Y  OF  Chicago  v.  Hill  et  ah 

{Supreme  Court  of  IllinoU,    May  9, 1888.) 

Dbdioation— What  Constitutes. 

The  strip  of  land  in  dispute  was  claimed  by  the  city  as  being  the  easterly  88  feet 
of  a  66-foot  avenue,  and  was  separated  from  the  rest  of  plaintiffs'  lot,  which  they 
had  owned  since  1855,  b3P[  a  fence  extending  462  feet.  It  aid  not  appear  by  whom 
the  fence  was  bnilt,  but  it  was  shown  to  have  been  standing  as  early  as  1861,  and 
then  seemed  to  be  five  or  six  years  old.  The  plaintiffs  were  minors, — one  till  1865 ; 
the  other  till  1870.  They  were  non-residents,  and  the  property  was  in  charse  of  an 
agent.  Taxes  were  paid  down  to  1873  on  the  entire  lot.  A  witness  who  had  rented 
the  lot  from  the  agent  in  1861  was  told  by  him  that  he  might  move  the  fence  88  feet 
to  the  west,  if  he  wanted  more  room.  There  had  been  a  sidewalk  on  the  west  side 
of  the  street  for  many  years,  but  none  was  laid  on  the  east  side  till  1883.  In  1875,  a 
petition  to  condemn  this  strip  was  filed,  under  an  ordinance  passed  in  1878  for 
widening  the  avenue,  and  the  condemnation  of  this  strip  and  other  property.  The 
ordinance  was  repealed  in  1883,  and  the  petition  dismissed  in  1885.  In  1879,  the  city 
constructed  a  sewer  through  the  strip,  applying  for  and  obtaining  a  license  for  that 
purpose  from  plaintiffs'  agent.  The  gss  company  had  laid  pipes  through  the  strip 
some  15  years  before,  and,  while  the  condemnation  proceedings  were  pending, 
plaintiffs  paid  an  assessment  for  a  lamp-post.  Held,  that  the  evidence  of  intention 
to  dedicate,  arising  from  the  fencing  of  the  strip,  though  very  strong^  is  rebutted 
by  the  other  evidence,  and  there  is  nothing  in  the  case  to  estop  the  plaintiffs  from 
denying  the  dedication.* 

Appeal  from  superior  court.  Coot  county;  Joseph  E.  Gary,  Judge. 

Ejectment  by  Ebenezer  Hill,  Sr.,  Ebenezer  Hill,  Jr.,  Julia  D.  Hill,  and 
Ella  L.  Hill,  by  Ebenezer  Hill,  Sr.,  their  next  friend^  and  Ella  W.  Wildman, 
against  the  city  of  Chicago.  The  defendant  appeals  from  a  judgment  in 
favor  of  plaintiffs. 

Clarence  A,  Knight  and  George  Burry,  for  appellant.  Montgomery  cfe 
Smith,  for  appellees. 

SHELrK>N,  C.  J.  This  was  a  suit  in  ejectment,  brought  by  the  appelleas 
against  the  city  of  Chicago,  to  recover  possession  of  the  west  33  feet  of  lot  3 
in  the  assessor's  divisions  of  the  N.  E.  J  of  the  N.  E.  J  of  the  S,  W.  \  of  sec- 
tion 34,  township  39  N.,  range  14  E.,  third  P.  M.  May,  1848,  George  Del- 
licker  bought  this  10-acre  tract.  May,  1849,  he  died,  leaving  seven  brothers 
as  heirs.  Three  of  these  sold  their  interests  to  their  brothers  William  and 
Frederick,  so  that  in  February,  1855,  William  and  Frederick  owned  five-sev- 
enths, Samuel  one-seventh,  and  Leonard  N.  one-seventh.  That  same  year, 
October,  1855,  Leonard  N.  died,  leaving  three  children,  William  F.,  Ellen 
W.,  and  Julia  W.,  who  were  all  minors.  In  1859,  Frederick  Deliicker 
brought  suit  for  partition  against  his  brothers  William  and  Samuel,  and 
Samuel  C.  Wildman,  as  guardian  of  the  minor  childrei^  of  Leonard  N.    In 

>  See  City  of  Chicago  v.  Stinson,  ante^  43,  and  note. 
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May,  1860,  partition  was  decreed,  and  in  December  the  master  made  deeds  in 
pursuance  of  the  decree.  In  1864,  the  assessor,  following  the  partition  made 
by  the  commissioners,  made  the  following  sabdivision: 


Douglas 

Place. 

2.60 

2.60 

6.00 

8 

2 

1 

W.  p.  DelHoker, 

Sami  Dellleker. 

Wm.  Dellieker. 

Ellen  W.DeUlcker. 

JnllaW.Delllcker, 
Minor  HelTB  of 

1  76>100  acrea. 

•  70-100  Aom 

Leonard  N.  Del- 
Ucker. 

2 

1  75-100  Acrei. 

9 

t.m 

150 

8.00 

- 

i 

Q                                           Frederick  Delllcker. 
*                                                 S  80-100  Acrea. 

2 

10.00 

i 
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Donglas  place  appears  to  be  the  same  as  Thirty-Fifth  street,  hereinafter 
spoken  of.  The  title  of  appellee  Ella  W.  Wildman  is  derived,  two-thirds  by 
inheritance  from  her  father,  Leonard  N.  Dellicker,  and  one-sixth  from  her 
brother  William  F.  Dellicker,  who  died  intestate  May  6,  1863,  under  21  years 
of  age.  Appellees  Ebenezer  Hill,  Jr.,  Julia  D.  Hill,  and  Ella  L.  Hill,  all  in- 
fants, take  from  their  mother,  Julia  W.  Hill,  who  died  intestate  April  22, 
1884,  leaving  them  and  her  husband,  Ebenezer  Hill,  Sr.,  surviving.  Mrs. 
Hill,  like  Mrs.  Wildman,  derived  title,  two-thirds  from  her  father,  Leonard 
N.  Dellicker,  and  one-sixth  from  her  brother  Willliam  F.  Dellicker.  Ella  W. 
Wildman  became  of  age  in  1865,  and  Julia  W.  Hill  in  1870.  The  suit  was 
commenced  in  1886,  and  tried  in  1887.  A  trial  before  the  court  without  a 
jury  resulted  in  a  finding  and  judgment  in  favor  of  the  plaintiffs,  and  the  de- 
fendant, the  city  of  Chicago,  took  this  appeal.  The  proof  of  title  in  the  plain- 
tiffs, aside  from  a  dedication,  is  not  disputed;  but  it  is  insisted  the  land  in 
controversy  has  been  dedicated  for  the  purpose  of  a  street,  known  as  "Forest 
Avenue,"  and  this  is  the  only  question  presented.  The  strip  of  land  claimed 
is  33  feet  wide,  and  462  feet  long.  Its  north  end  is  the  center  line  of  Douglas 
place,  which  is  66  feet  wide;  then  for  429  feet  on  the  west  it  forms  the  east 
half  of  Forest  avenue,  which  also  is  66  feet  wide.  The  west  line  of  lot  3  is 
identical  with  the  center  line  of  Forest  avenue.  The  fence  on  Forest  avenue 
is  at  the  north  end,  one-tenth  of  a  foot  west,  and  at  the  south  end  one  foot 
west,  of  the  east  line  of  the  33-foot  strip,  measuring  to  the  outside  of  the 
fence,  but  measuring  to  the  inside  of  the  posts  it  is  just  about  on  the  line. 
The  fence  on  Thirty-Fifth  street  is  a  little  south  of  the  south  line  of  the  street, 
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as  shown  on  the  plat.  As  to  who  built  these  fences^  or  when  and  ander 
what  circumstances  they  were  built,  the  record  is  silent,  farther  than  may  be 
inferred  from  the  following  testimony:  The  witness  Bichards  tes4iAed  that 
he  lived  on  the  corner  of  Thirty-Fifth  street  and  Kankakee  avenue  from  Sep- 
tember, 1861,  to  1881.  That  he  was  gardening,  and  the  lot  he  occupied  was 
bounded  on  the  east  by  Kankakee  avenue,  north  by  Douglas  place,  west  by 
Forest  avenue,  and  extended  south  about  five  or  six  hundred  feet.  Thirty- 
Sixth  street  was  not  open.  He  rented  from  the  agents  for  the  ground.  That- 
Forest  avenue  was  not  graded.  There  was  a  roadway  there, — a  track  where 
teams  drove  through.  That  the  fences  were  in  the  same  place  they  now  are, 
— the  same  posts.  That  the  agent  of  the  property  told  him  that,  if  tie  wanted 
more  ground,  he  might  move  the  fences  out  38  feet  west  and  north.  From 
the  general  appearance  of  the  fence  at  the  time  he  went  there,  he  should 
think  it  had  been  there  at  least  five  or  six  years.  The  witness  Doane  testified 
that  he  had  been  acquainted  with  the  vicinity  of  Forest  avenue  and  Thirty- 
Fifth  street  since  1865.  That  he  lived  on  the  south-east  corner  about  10  or  11 
years.  Had  600  feet  front  on  Forest  avenua  That  at  that  time,  18d5,  there 
was  a  fence  on  the  opposite — the  east— side  of  Forest  avenue,  and  he  placed 
his  fence  under  direction  of  the  county  surveyor  66  feet  west  of  it.  From 
appearances,  he  should  think  the  fence  had  been  there  quite  a  while, — five  or 
ten  years;  and  that  it  still  remains  in  the  same  place,  both  on  Douglas  place 
and  Forest  avenue.  That  the  street  had  always  been  called  "Forest  Avenue*' 
ever  since  he  knew  it.  There  was  a  track  from  10  to  15  feet  wide,  such  as 
is  made  by  teams  passing.  The  street  was  not  thrown  up  while  he  was  there. 
For  the  last  14  or  15  years  there  had  been  a  sidewalk  on  the  west  side.  That 
a  double  brick  house  was  built  on  the  east  side  14  or  15  years  ago,  and  a 
wooden  one  nearly  opposite  his  lot;  and  between  Thirty-Fifth  and  Thirty-Xinth 
streets  there  must  have  been  at  least  six  houses  built  on  Forest  avenue  from 
1866  to  1875.  The  witness  Beren  had  known  Forest  avenue  from  Thirty- 
Fifth  street  south  since  May,  1866.  He  bought  at  that  time  50  feet  on  it, 
and  built  In  1882;  and  the  year  after  there  was  a  sidewalk  built  on  the  east 
side  of  the  street.  That  the  street  was  open  the  same  width  as  far  as  Thirty- 
Eighth  street;  whether  to  Thirty-Ninth  he  was  not  positive.  It  appeared 
tliat  appellees  had  all  the  while  paid  taxes  on  the  whole  of  lot  3;  that  they 
were  non-residents  of  the  state;  that  tlie  property  was  in  the  charge  of  local 
agents.  There  was  a  stipulation  as  to  certain  facts,  among  which  were  that, 
July  23, 1873,  the  city  council  of  Chicago  passed  an  ordinance  to  widen  Forest 
avenue  from  Thirty-Fifth  to  Thirty-Ninth  street,  directing  the  condemnation, 
among  other  property,  of  this  strip;  which  ordinance  was  afterwards  repealed, 
April  8,  1883.  That  on  May  20,  1875,  the  city  tiled  a  petition  to  condemn, 
under  the  ordinance;  which  petition  was  dismissed  December  7,  1885.  That 
the  gas  company  laid  gas-pipe  through  the  strip  nine  feet  east  of  the  center 
line  of  Forest  avenue  fifteen  yearo  before.  That  in  1875  the  city  made  an  as- 
sessment for  lamp-posts,  which  was  paid  by  appellees;  and  in  the  same  year 
a  lamp-post  was  erected  about  100  feet  south  from  Thirty-Fifth  street,  at  the 
curb-line  on  the  east  side  of  the  street.  That  the  city,  by  ordinance,  January 
27, 1873,  established  the  grade  ot  Forest  avenue  from  Thirty-Fifth  to  Thirty- 
Seventh  street.  That  June  5,  1884,  appellees  built  a  fence  on  the  north,  west, 
and  south  sides  of  the  strip,  connecting  with  the  old  fence.  That,  the  same 
day,  the  city  tore  down  the  fence.  The  stipulation  embraces  some  other 
projects  of  improvement  of  the  street  by  the  city,  which,  as  they  were  subse* 
quent  Co  the  petition  for  condemnation,  and  were  resisted  by  appellees,  it  is 
not  deemed  material  to  mention.  It  appears,  further,  that  in  the  summer  of 
1879  the  city  constructed  a  three-foot  brick  sewer  two  and  one-half  feet  east 
of  the  center  line  of  Forest  avenue  from  Thirty-Fjfth  street  south  to  Thirty- 
Ninth  street;  but  that  license  to  do  so  was  first  asked  and  obtained  from  the 
agent  in  charge  of  the  property. 
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From  the  fkcts  appearing,  we  are  of  opinion  tbe  ooarfc  was  }uafciOed  in  find- 
ing  ttiat  there  had  not  been  a  dedication  of  this  strip  for  the  purpose  of  a 
street.  There  had  been,  it  is  true,  user  for  a  long  time  by  the  public  of  the 
ground  for  the  purpose  of  travel.  But  this  alone  will  not  establish  a  dedica- 
tion. It  is  of  the  essence  of  a  dedication  that  there  should  be  the  intention  to 
make  the  dedication,  and  tbe  evidence  should  be  clear,  either  of  such  actual 
intention,  or  of  such  acta  or  dedications  as  will  equitably  estop  the  owner 
from  denying  sach  intention.  Grube  y.  Xfichols,  36  111.  92;  Kelly  v.  City  of 
Chicago,  48  III.  389 ;  Mclntyre  v.  Storey,  80  111.  127 ;  Herhold  v.  City  of  Chicago, 
108  III.  467;  City  of  Chicago  y.  Johnson,  98  111.  618.  In  Grube  y.  Nichols 
it  was  said:  "The  intention  to  dedicate  is  a  vital,  controlling  element  In  such 
a  grant.  A  dedication  is  not  an  act  of  omission  to  assert  a  right,  but  it  is  the 
afhrmative  act  of  the  mind  of  the  donor.  It  arises  from  the  active,  and  not 
tlie  passive,  condition  of  the  mind  of  the  owner.  The  mere  non-assertion  of 
a  right  does  not  establish  a  dedication,  unless  the  circumstances  establish  the 
purpose  or  intention  to  donate  the  use  to  the  public."  It  was  remarked  in 
Kelly  V.  City  of  Chicago:  "As  this  court  has  in  several  cases  said,  in  order 
to  Justify  us  in  holding  that  title  has  been  divested  by  dedication,  the  proof 
should  be  very  satisfactozy,  either  of  an  actual  intention  to  dedicate,  or  of 
such  acts  or  declarations  as  should  estop  the  owner  from  denying  such  inten- 
tion." There  was  clearly  no  intention  on  the  part  of  these  appellees  to  make 
any  dedication  or  knowledge  on  their  part  that  their  land  was  being  used  for 
a  street  until  shortly  before  tbe  suit  was  commenced,  as  they  testify.  But 
there  might  have  been  such  an  intention  in  some  predecessor  in  the  title,  and 
that  would  have  sufficed.  The  placing  of  the  fences  on  the  west  and  north 
sides  of  the  lot,  just  33  feet  within  both  the  west  and  north  lines,  and  thus 
fencing  out  these  two  strips  of  33  feet  each,  is  very  strong  evidence  of  their 
being  left  out  for  a  street,  and  perhaps  should  be  accepted  as  satisfactory  evi- 
dence of  a  dedication,  but  for  the  stiong  countervailing  evidence  which  la 
found  in  the  case  that  there  had  been  na  dedication.  It  is  true,  there  is  no 
direct  evidence  who  actually  built  the  fences,  but  it  may  be  fair  to  presume 
they  were  built  by  the  owner;  and  especially  where  made,  as  they  were,  with 
such  a  manifest  design  and  exactness  of  purpose  to  fence  out  just  33  feet.  In 
disproof  of  intention  to  dediciite,  Richards,  the  tenant,  says  the  agent  of  the 
property  told  him,  if  he  wanted  more  ground,  to  move  the  fences  out  33  feet 
west  and  north ;  but  he  did  not  move  them*  On  .Inly  23, 1873.  the  city  passed 
an  ordinance  to  widen  Forest  avenue  from  Thirty-Fifth  to  Thirty-Kinth 
street,  and  directing  the  condemnation,  among  other  property,  of  this  strip. 
The  ordinance,  though,  on  Apiil  3,  1883,  was  repealed.  And  on  May  20, 
1875,  the  city  filed  a  petition  to  condemn  under  that  ordinance;  it  being  dis- 
missed December  7,  1885.  This  was  most  potent  evidence  that  there  had  not 
been  a  dedication  of  this  strip  to  public  use,  and  should,  we  think,  particu- 
lar! jr  in  connection  with  the  applying  for  and  obtaining  by  the  city  of  a  license 
to  lay  a  sewer  in  the  strip  as  stated  above,  conclude  the  city  from  asserting 
that  there  had  been  such  a  dedication.  In  Princeton  v.  TempleUm^  71  111. 
71,  it  was  held  that  such  a  condemnation  proceedinj^  was  a  clear  admission 
that  the  town  had  no  claim  to  the  premises  sought  to  be  condemned,  and  was 
an, admission  that  estopped  tlie  town  from  claiming  a  dedication.  That  the 
gas  company  laid  gas-pipe  through  the  strip  some  15  years  ago  does  not  ap- 
pear to  have  been  known  to  appellees;  it  was  but  an  act  of  trespass,  which 
we  cannot  see  should  affect  their  title.  The  making  by  the  city  in  1875  of  an 
assessment  for  lamp-posts,  which  was  paid  by  appellees,  and  the  erecting 
a  lamp-post  in  the  same  year  on  the  east  side  of  the  street  and  of  this  strip, 
were  after  the  commencement  of  the  condemnation  proceeding,  and  while  it 
was  pending.  Appellees  had  reason  to  believe  the  strip  would  be  condemned 
and  made  part  of  the  street,  and  we  see  nothing  in  this  lamp-post  assessment 
and  proceeding  to  make  against  appellees.  The  appellee  Wildman,  and  the 
v.lTxi.E.no.l— 4 
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mother  of  the  appellees,  from  whom  they  inherited,  were  minors  much  of  the 
time.  The  appellees  were  all  non-residents  of  the  state,  and  we  find  nothing 
In  the  circumstances  of  this  case  which  should  equitably  estop  them  from 
denying  the  dedication  daimed.  The  Judgment  of  the  supedor  court  will  be 
affirmed. 


(125  111.  62)  HuLSE  et  ol.  V.  Mershon  et  al. 

(Supreme  C<mrt  of  lUinois,    May  9, 1888.) 

JuDOMBNT— By  Confession—Insolvbnct— Attobnbt's  Fees. 

Under  Rev.  St.  111.  o.  110,  S  65,  par.  66,  providing  that  judgment  may  be  oonfessed 
'^for  a  debt  Zxma  )lde  due,*'  a  confession  of  judgment  by  an  insolvent  debtor  for 
$8,451  debt,  and  f  1,258  attorney's  fees,  is  fraudulent  and  void,  as  to  his  other  cred- 
itors, to  the  extent  of  such  attorney's  fees. 

Appeal  from  appellate  court,  First  district 

Frank  /.  Smith  and  Mr.  Ifelmer,  for  appellants.    Millard  R,  Poioers,  for 
appellees. 

Magrudbr,  J.  This  is  a  creditors'  bill,  filed  by  appellees  against  appellants 
in  the  superior  court  of  Cook  county,  upon  three  judgments,  amounting  to 
82,709.40,  rendered  by  that  court  at  the  October  term,  1886,  against  the  appellant 
E.  M.  Hulse,  and  upon  which  judgments  executions  were  duly  issued,  and  re- 
turned unsatisfied.  The  bill  seeks  to  reach  the  amounts  of  certain  attorney's 
fees,  included  in  certain  judgments  by  confession  entered  up  in  favor  of  a  num- 
ber of  preferred  creditors,  who,  together  with  their  attorneys,  are  made  defend- 
ants, and  appear  herein  as  appellants.  Answer  was  filed  to  the  bill,  and  replica- 
tion filed  to  the  answer.  The  cause  was  heard  upon  an  agreed  state  of  facts,  em- 
bodied in  a  written  stipulation,  signed  by  counsel  for  both  sides.  The  superior 
court  dismissed  the  bill  for  want  of  equity,  and  the  case  was  taken  by  writ  of 
error  to  the  appellate  court.  The  latter  court  reversed  the  decreeof  the  superior 
court,  and  remanded  the  cause,  with  directions  to  decree  the  payment  of  the 
moneys  collected  as  attorney's  fees  in  satisfaction  of  the  judgments  of  the 
complainants;  ordering  that  the  plaintiffs  in  error  there,  who  are  appellees 
here,  recover  their  costs,  etc.  The  case  is  brought  here  by  appeal,  and  upon 
certificate  of  importance,  signed  by  two  judges  of  the  appellate  court.  On 
September  9, 1886,  £.  M.  Hulse,  then  engaged  in  the  business  of  manufact- 
uring and  selling  furniture  in  Chicago,  owed  complainants  82,709.40,  as  al- 
ready stated,  and  also  owed  the  following  amounts  to  the  following  defend- 
ants: Cassell,  83,825.71;  Katlinsky  &  Co.,  8985.25;  Harris  Bag  &  Metal  Co., 
81,000;  Swisky,  8517;  Bowes,  81,011.35;  Hartraan,  8505.95;  Barth,  8611. 
On  that  day,  Hulse,  being  insolvent,  and  aware  of  his  insolvency,  desired  to 
prefer  the  defendants  thus  named,  who  were  simple-contract  creditors,  and 
whose  claims  were  not  yet  due,  and  to  that  end  retained  as  his  personal  coun- 
sel two  attorneys  in  Chicago,  whom  he  informed  of  his  insolvency,  and  con- 
sulted as  to  what  steps  might  be  lawfully  taken  to  prefer  said  creditors.  He 
was  advised  that  he  could  give  defendants  judgment  notes,  and  add  therein 
reasonable  attorney's  fees.  Thereupon  the  attorneys,  at  the  request  of  Hulse, 
prepai-ed  judgment  notes  for  the  full  amounts  due  the  defendants,  respectively, 
as  above  stated,  and  also  for  about  15  per  cent,  in  addition  thereto  as  attor^ 
ney's  fees.  The  attorney's  fees  in  the  note  to  Cassell  were  8573;  in  that  to  ^ 
Katlinsky  &  Co.,  8145;  in  that  to  the  rag  and  metal  company,  8150;  in  that 
to  Swisky,  875;  in  that  to  Barth,  890;  in  that  to  Bowes,  8150;  in  that  to  Hart- 
man,  875.  The  total  amount  of  the  seven  judgment  notes  given  to  the  pre- 
ferred creditors  was  89,709.26,  of  which  88,451.26  was  actual  indebtedness, 
and  81,258  was  for  attorney's  fees.  The  notes  were  dated  September  10, 1886, 
and  due  on  demand.  Hulse,  after  signing  them,  left  them  with  the  attorneys, 
who,  under  his  instructions,  gave  them  to  the  defendant  creditors,  after  the 
;»tter  were  informed  of  the  foregoing  facts,  in  consideration  of  their  receipts 
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in  full  for  all  their  claims  against  Hulse.  The  creditors  then  retained  these 
same  attorneys  to  enter  judgments  on  the  notes,  and  collect  them  out  of  Hulse^s 
assets.  On  September  11, 1886,  the  attorneys  entered  up  judgments  in  favor 
of  said  defendants  upon  the  notes,  respectively,  for  the  amounts  above  specified, 
together  with  the  attorney's  fees  already  named.  Executions  were  issued,  and 
all  of  them,  except  that  in  favor  of  Barth,  were  levied  upon  the  assets  of  Hulse. 
Barth's  execution  was  returned  unsatisfied,  and  on  September  15,  1886,  he 
filed  a  creditors*  bill  in  the  superior  court,  and,  on  the  same  day,  obtained  the 
appointment  of  one  Wilson  as  receiver.  On  September  25, 1886,  the  assets  in 
the  sheriff's  hands  were  turned  over  to  the  receiver,  subject  to  the  rights  of 
the  execution  creditors,  and  the  receiver  proceeded  at  once  to  make  sale.  On 
October  18,  1886,  he  made  report,  showing  that  he  had  funds  enougli  to  pay 
the  said  judgments,  his  own  fees,  and  $50  to  said  attorneys,  who  also  acted 
as  attorneys  for  the  receiver.  The  report  was  approved,  and,  under  order  of 
court,  the  receiver  paid  in  full  the  judgments  so  rendered  in  favor  of  the  de- 
fendants, amounting  to  $9,709.76,  and  including  the  $1,258  for  attorney's 
fees.  Cassell  being  a  resident  of  Wisconsin,  the  attorneys  in'  question,  who 
received  the  whole  amount  of  his  judgment,  remitted  to  him  $3,825.71,  the 
amount  of  his  claim,  and  retained  the  $573  for  their  fees.  When  the  judg- 
ment notes  were  given,  and  also  when  the  judgments  were  entered  up,  aitd 
again  when  the  creditors'  bill  was  filed  and  the  receiver  appointed,  these  at;- 
torneys  knew  that  Hulse  was  insolvent,  and  that  the  judgment  notes  were 
given  for  the  purpose  of  preferring  the  defendant  creditors  to  the  extent  of 
their  just  claims,  and  that,  when  such  notes  were  paid  in  full,  the  assets  of 
Hulse  would  be  nearly  or  quite  exhausted,  and  that  the  complainants  and  the 
other  creditors  would  be  unable  to  collect  their  claims.  Appellees  claim  that, 
under  the  facts  thus  stated,  the  attorney's  fees  provided  for  in  the  powers  of 
attorney  attached  to  the  notes  were,  in  law  and  equity,  gifts  to  the  payees  in 
the  notes,  and,  as  such,  fraudulent  and  void  as  to  the  other  creditors,  and  that 
the  appellants  should  be  compelled,  in  equity,  to  turn  the  amount  of  such  fees 
over  to  appellees,  or  to  a  receiver  for  their  benefit.  The  appellants  claim 
that  Hulse  had  a  right  to  make  the  judgment  notes,  as  he  reserved  to  himself 
no  right  or  interest  therein,  and  only  included  the  fees  in  them  to  enable  the 
payees  to  get  payment  of  their  just  debts  **  without  deduction  of  loss  by  costs 
or  other  expenses;''  and  that  as  to  the  defendant  attorneys,  the  money  received 
by  them  out  of  said  judgment  of  Cassell  was  so  received  by  them  as  his  attor- 
neys; and  that  appellees,  as  against  such  attorneys,  have  no  rights  in  the 
premises.  It  was  stipulated  that,  if  the  court  below  should  find  for  defend- 
ants, the  bill  should  be  dismissed;  but,  if  the  finding  should  be  for  complain- 
ants, decree  should  be  entered  against  the  attorneys  for  the  $573,  and  against 
the  other  defendants,  respectively,  for  the  amounts  of  attorney's  fees  embraced 
in  their  respective  judgments. 

We  think  that  the  position  of  the  appellees  is  correct,  and  should  be  sus- 
tained. It  is  undoubtedly  true  that  a  debtor  in  failing  circumstances,  and 
who  does  not  seek  the  benefit  of  a  general  assignment  act,  may  prefer  one 
creditor  to  the  exclusion  of  others,  when  he  does  so  in  good  faith.  But  it  is 
also  true  that  a  gift  or  voluntary  conveyance  by  an  insolvent  debtor  is  pre- 
sumptive evidence  of  fraud.  When  a  man  voluntarily,  and  without  consid- 
eration, puts  his  property  out  of  his  hands,  being  at  the  time  in  debt,  his  act 
in  so  doing  is,  as  to  pre-existing  creditors,  fraudulent  and  void.  Moritz  v. 
Hoffman,  35  111.  553.  In  the  present  case,  Hulse,  though  insolvent,  had  a 
right  to  give  the  judgment  notes  to  the  appellants,  respectively,  for  the  re- 
spective amounts  of  their  claims  against  him,  and  thereby  prefer  them  over 
his  other  creditors;  but  he  had  no  right  to  give  them  $1,258  out  of  his  assets 
when  he  wiis  insolvent,  and  thereby  prevent  other  creditors,  equally  merito- 
rious, from  realizing  that  much  towards  the  payment  of  their  debts.  If  the 
judgment  in  favor  of  appellants  had  been  obtained  by  suit  in  the  ordinary 
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way,  attorney's  fees  could  not  have  b^n  taxed  as  a  part  of  the  costs.  The 
plaintiffs  in  the  judgments  would  have  been  obliged  to  pay  their  own  attor- 
ney's fees;  nor  could  they  have  recovered  of  Hulse,  in  separate  suits,  the 
amounts  advanced  by  them  for  such  fees.  Therefore,  when  he  agreed  to  give 
those  fees  to  the  appellants  at  a  time  \lrhen  his  assets  were  only  sufficient  to 
pay  the  appellants  and  no  other  creditors,  he  deprived  such  other  creditors  of 
their  lawful  dues.  Hulse  did  not  owe  the  $1,258  to  appellants.  He  was  not 
legally  bound  to  pay  it  to  them.  Hence,  when  he  put  it  in  the  notes,  he  made 
a  voluntary  donation  of  it  to  them,  while  he  was  indebted  to  others.  The 
right  of  the  insolvent  to  give  a  preference  can  only  be  exercised  as  to  the 
amount  actually  and  lawfully  due.  When  Hulse  gave  the  preferred  creditors 
the  privilege  of  retaining  61,258  out  of  his  assets  to  be  applied  towards  the 
payment  of  attorney's  fees  for  entering  up  several  judgments,  amounting  ai« 
together  to  only  about  69,000,  he  did  not  thereby  provide  for  the  payment  of 
a  debt  then  actually  and  lawfully  due.  By  adding  the  $1,258  into  the  notes, 
he  attempted  to  create  a  new  debt,  not  resting  upon  a  sufficient  consideration 
to  give  it  preference  over  the  chiims  of  other  creditors.  It  is  only  **for  a  debt 
bonaflde  due''  that  a  person  may  confess  judgment.  Bev.  8t.  c.  110,  §  65, 
par.  66.  It  is  true  that  when  a  creditor  is  compelled  to  sue,  and  deduct  at- 
torney's  fees  for  prosecuting  the  suit,  he  does  not  realize  the  full  amount  of 
what  his  debtor  owes  him;  he  only  realizes  such  amount  less  attorney's  fees 

Sd  out.  The  moral  obligation  resting  upon  the  debtor  to  see  that  the  cred- 
r  gets  all  his  money  without  deduction  of  fees  is  undoubtedly  a  sufficient 
consideration  for  a  contract  between  a  solvent  debtor  and  his  creditor  to  have 
judgment  confessed  for  a  reasonable  fee  in  addition  to  the  debt.  In  the  cases 
alluded  to  by  counsel,  where  a  reasonable  foe  has  been  allowed  to  be  included 
in  the  judgment  by  confession,  pursuant  to  the  contract  therefor  in  the  judg- 
ment note,  no  question  arose  as  to  the  insolvency  of  the  debtor,  nor  as  to  his 
right  to  give  a  preference  by  judgment  note  while  in  an  insolvent  conditiun. 
In  those  cases  the  simple  question  was  whether  a  contract  to  confess  judgment 
for  the  debt  and  a  reasonable  fee  was  a  valid  and  binding  contract.  But, 
under  our  Illinois  statutes  and  practice,  there  is  no  legal  obligation  resting 
upon  the  debtor  to  protect  his  creditor  against 'deduction  for  fees,  in  case  the 
latter  is  compelled  to  sue.  When  a  debtor  is  insolvent,  and  provides  for  giv- 
ing some  of  his  creditors  preferences  over  others  equally  meritorious,  a  legal 
obligation,  and  not  a  mere  moral  obligation,  must  lie  at  the  basis  of  such  praf- 
erences.    The  judgments  of  the  appellate  court  are  affirmed. 

(124  in.  457) 

Ohioaoo,  M.  &  St.  P.  B.  Co.  v.  Krubobk. 

(Supreme  Cov/rt  of  Illinois,    May  9, 1888.) 

L  Master  and  Sebvant— Neqlioenob  of  Masteb— RimNiNO  Cabs  with  Nobqdt  in 
Charge. 
In  an  action  against  a  railroad  company  for  personal  injury,  where  it  ap^ieared 
.  that  plaintiff,  while  in  the  employ  of  defendant,  was  passing  through  a  space  be- 
tween the  track  of  defendant's  road,  and  an  obstruction  at  the  side  which  was  four 
feet  seven  inches  from  the  first  rail,  hut  was  onlv  two  feet  seven  Inches  therefrom 
when  a  train  was  on  the  track ;  and  a  train  of  defendant's,  propelled  by  its  own  mo- 
mentum, no  person  having  charge  of  it,  and  no  vramin^  of  its  approach  being  given, 
came  up  bohmd  plaintiff,  striking  him  and  causing  the  mjury,~an  instruction  to  the 
jury  to  give  a  verdict  for  defendant  was  properly  refused. 

2,  Bame— Contributory  Nboligbncb. 

Where  it  appeared  that  between  two  parallel  tracks  of  defendant's,  road  there 
was  an  obstruction,  leaving  a  narrow  pass  way  on  each  side,  and  that  plaintiff,  whUe 
engaged  in  washing  cars  for  defendant  on  one  of  the  tracks,  in  passing  from  one 
car  to  another,  went.through  the  space  on  the  other  side  of  the  obstruction,  which 
was  then  the  wider,  there  being  no  cars  standing  on  that  track,  and  the  court  in- 
structed the  jury  that  if  plaiatiff  carelessly  and  negligently  passed  over  to  the  space 
on  the  other  side,  thereby  putting  himself  in  danger,  and  received  the  injuries  sued 
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for  in  consequence  thereof,  he  eofold  not  recover,  although  defendant  was  negli- 
gent, refusing  a  similar  instruction  asked  b;r  defendant  containing  a  recital  of  facta 
which  the  evidence  tended  to  prove,  there  is  no  error. 

8.  NbW  TBIAI<— PRSJtJDIGS  OT  JXJBOB. 

Where  a  juror  cross-ezaxnined  witnesses,  the  judgment  cannot  be  reversed  on 
the  ground  that  he  thereby  manifested  prejudice. 

Appeiil  from  appellate  court,  First  district. 

Action  by  Herman  Krueger  against  the  Chicago,  Milwaukee  &  St.  Paul  Bail- 
road  Company  for  personal  injuries.  Judgment  for  plaintiff,  and  defendant 
appeals. 

j^.  Wafker,  for  appellant.    B.  M.  STiaffner,  for  appellee. 

Sheldon,  C.  J.  This  is  an  appeal  from  a  judgment  of  affirmance  by  the 
appellate  court  for  the  First  district  of  a  judgment  for  recovery  of  damages 
in  a  suit  by  Krueger  against  the  Chicago,  Milwaukee  &  St.  Paul  Railroad  Com« 
pany  for  a  personal  injury  caused  by  the  alleged  negligence  of  the  railroad- 
company.  It  appears  that  Krueger  was  in  the  employ  of  tlie  company,  knd 
that  his  business  was  to  wash  passenger  cars  while  standing  in  the  company's 
yard;  that  upon  the  track  in  this  yard,  known  as  *'No.  1,"  cars  were  placed 
for  washing;  and  that  upon  track  No.  2  cars  were  switched  from  the  main 
track  for  the  purpose  of  making  up  passenger  trains.  These  tracks  were  12 
feet  apart,  rail  to  rail,  and  in  the  center  of  such  space  there  were  car  wheels 
and  axles  kept.  The  wheels  had  a  diameter  of  33  inches,  and  were  attadied 
to  the  axles,  which  lay  parallel  with  the  rails  of  the  tracks,  and  in  the  center  of 
this  space  was  a  hydrant  to  which  Krueger  was  in  the  habit  of  attaching  his 
hose  while  engaged  in  washing  the  cars.  Cara  standing  upon  the  trade  pro- 
jected over  the  rails  about  two  feet,  leaving  a  clear  space  of  two  feet  and 
seven  inches  between  the  standing  car  and  the  wheels.  There  was  this  space 
between  the  car  standing  upon  the  track  upon  which  Krueger  had  been  en- 
gaged and  the  wheel  standing  in  the  center  between  the  tr^s,  and  also  the 
same  space  or  distance  between  the  wheel  and  any  car  moving  upon  track  Ko. 
2;  but,  if  there  were  no  car  so  moving*  the  spaoe  would  be  four  feet  seven 
Inches  between  the  wheel  and  the  south  rail  of  track  No.  2.  Krueger  was  en- 
gaged in  his  regular  work  upon  track  1.  He  had  finished  washing  a  car  stand- 
ing upon  such  track,  and  crossed  from  track  No.  1  to  or  near  track  No.  2,  and 
was  proceeding  westward  with  the  hose  on  his  shoulder  to  wash  the  car  stand- 
ing ne::t  to  the  one  that  lie  had  just  completed  upon  the  same  track  immedi- 
ately to  the  west.  While  eith^  in  close  proximity  to  the  rail,  or  between  the 
rails,  and  upon  track  No.  2,  as  testified  by  some  witnesses,  a  car  came  from  the 
east  on  track  No.  2,  striking  the  plaintlfP,  and  injuring  him  as  alleged  in  the 
declaration.  The  charge  of  negligence  in  the  declaration  is  that  the  car  was 
being  propelled  by  its  own  momentum  without  any  person  having  charge  of 
the  same,  and  that  no  warning  was  given  of  the  £^proach  of  the  car. 

The  controverted  questions  of  fact  as  to  the  negligence  of  the  defendant, 
and  the  use  of  due  care  by  the  plaintiff,  are  settled  by  the  judgment  of  the 
appellate  court,  whose  decision  in  such  respect  is  final.  It  is  only  the  r  ulin  gs  of 
the  court  upon  questions  of  law  which  are  open  to  our  review.  The  refusal 
of  the  trial  court  to  give  the  first,  second,  and  eighth  instructions  asked  by 
the  defendant  is  assigned  for  error.  The  first  was  a  request  that  the  jury  be 
directed  to  return  a  verdict  for  the  defendant.  Tliere  was  evidence  in  the 
case  certainly  tending  to  show  a  cause  of  action,  and  this  instruction  was 
rightly  refused.  The  second  instruction  was  faulty,  under  repeated  decisions 
of  this  court,  in  containing  a  long  recital  of  many  facts  which,  as  stated,  the 
evidence  tended  to  prove.  But,  aside  from  this,  the  principle  of  law  asked  to 
be  given  to  the  jury  after  such  recital  was  to  the  purport  that  if  the  plaintitf, 
in  the  discharge  of  his  duty,  without  sufficient. cause,  negligently  and  care* 
lessly  crossed  to  track  No.  2,  and  was  walking  in  close  proximity  thereto  when 
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he  was  injured,  that  he  could  not  recover;  and  the  eighth  refused  instruction 
was  of  like  purport, — that  if  the  plaintiff,  in  the  discharge  of  his  duty,  was  not 
required  to  go  upon  said  track  No.  2,  or  in  close  proximity  thereto,  he  could 
not  recover.  By  the  second  instruction  given  for  the  defendant  the  jury  were 
told  that  if  the  plaintiff  carelessly  and  negligently  passed  over  and  upon  track 
No.  2,  and  in  front  of  a  passing  car,  and  thereby  received  the  injuries  com- 
plained of,  he  could  not  recover;  and  by  the  third  modified  instruction  given 
for  the  defendant  the  juiy  were  informed  that  if  the  plaintiff  had,  without  just 
reason,  put  himself  in  a  place  of  danger,  and  thereby  and  therefrom  received 
the  injuries  complained  of,  the  jury  should  find  for  the  defendant,  even  though 
the  jury  should  find  from  the  evidence  that  the  defendant  was  guilty  of  neg- 
ligence in  not  placing  a  switchman  upon  the  approaching  car  to  give  warning 
to  the  plaintiff  of  his  danger.  These  instructions,  which  were  thus  given  for 
the  defendant,  embodied,  as  we  consider,  the  same  proposition  of  law,  sub* 
stantially,  that  was  contained  in  the  refused  instructions,  and  we  therefore 
find^no  material  error  in  not  giving  the  latter.  Ck>mplaint  is  made  of  preju- 
dice on  the  part  of  one  of  the  j urors.  This  complaint  is  founded  entirely  upon 
manifestations  of  alleged  prejudice  exhibited  by  the  juror  during  the  progress 
of  the  trial  in  his  cross-examination  of  witnesses.  However  this  may  be,  we 
do  not  find  therein  ground  for  reversing  the  judgment.  The  judgment  will 
be  affirmed* 


(124  in.  451)  ^ 

Bannon  v.  Thaybe. 
(J^preme  Court  of  Illinois.    May  9, 1888.) 

JuDOMXNT— Rbs  AiMUDiCATA— Parties. 

LaDd  subject  to  a  mechanio^B  lien  was  conveyed  in  trust  to  secure  a  note  payable 
to  the  maker^s  order,  and  by  him  indorsed  in  blank.  The  lien  was  foreclosed  by 
suitf  in  which  the  maker  ol  the  note  and  the  trustee  were  the  only  defendants ; 
but,  the  latter  dying  pending  suit,  it  was  abated  as  to  him,  and  the  successor  in 
trust  (who  had  purchased  the  note  pending  the  suit)  was  not  substituted.  BieLd^ 
that  this  suit  did  not  bar  foreclosure  of  the  trust  deed. 

Appeal  from  appellate  court,  Second  district. 

Bill  by  H.  Le  Roy  Thayer  against  Patrick  R.  Bannon  to  foreclose  a  deed  of 
trust!    Judgment  for  plaintiff,  and  defendant  appeals. 
Haley  <&  O^Donnell,  for  appellant.     C,  W.  BroKm,  for  appellee. 

ScHOLFiJSLD,  J.  James  Beauly,  being  the  owner  of  certain  lots  in  Joliet, 
made  a  contract  with  Patrick  R.  Bannon  on  the  20th  of  April,  1881,  to  erect 
certain  buildings  thereon.  Bannon  erected  the  buildings  pursuant  to  the 
contract.  On  the  8ih  of  May,  1882,  Beauly  borrowed  money  of  A.  1.  Wheeler, 
and  executed  his  promissory  note,  payable  to  his  own  order,  for  the  amount 
thereof,  and  indorsed  it  in  blank;  and  he  and  his  wife  thereupon  made  a 
deed  of  trust  of  the  lots  in  Joliet  to  secure  the  payment  of  the  note,  and 
he  then  delivered  the  note  and  deed  of  trust  to  Wheeler.  The  deed  of  trust 
was  to  George  Woodruff,  as  trustee;  but  it  provided  that  in  the  event  of 
his  death,  or  inability,  etc.,  to  act,  Le  Roy  Thayer  should  be  trustee  in  his 
stead,  with  full  power,  etc.  It  was  duly  recorded  in  the  proper  office  on  the 
9th  day  of  May,  1882.  On  the  1st  of  June,  1882,  Beauly  was  found,  by  the 
proper  tribunal  for  that  purpose,  to  be  insane,  and  was  thereafter  confined 
in  the  insane  asylum  at  Kankakee.  On  the  17th  of  June,  1882,  Bannon  filed 
in  the  office  of  the  clerk  of  the  circuit  court  of  Will  county  his  petition  for  a 
mechanic's  lien  to  enforce  payment  of  the  amount  due  him  under  his-contract 
with  Beauly,  making  Beauly  and  George  Woodruff  defendants.  Woodruff 
died  on  the  26th  of  October,  1882,  and  the  suit  was  thereafter  declared  to  be 
abated  as  to  him.  Thayer  was  not  made  a  party  to  the  suit,  and  the  only  re- 
maining party,  after  the  death  of  Woodruff,  was  Beauly,  who  answered  by 
his  conservator.     Decree  was  rendered  on  the  8th  of  October,  1883,  in  con- 
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formity  with  the  prayer  of  the  petition;  and  Bannon  afterwards,  at  a  sale 
under  that  decree,  became  a  purchaser  of  the  lots.  The  note  held  by  Wheeler, 
not  having  been  paid,  was  assigned  to  Thayer,  after  the  petition  for  the 
mechanic's  lien  was  filed,  and  before  final  decree  thereon  was  rendered.  The 
present  bill  is  by  Thayer,  as  the  holder  of  the  note  delivered  to  Wheeler,  to 
foreclose  the  deed  of  trust.  Bannon  has  set  up  in  his  answer  and  relies  for  a 
defense  on  the  proceedings  to  enforce  the  mechanic's  lien.  The  lower  courts 
held  that,  neither  Thayer  nor  Wheeler  having  been  made  a  party  to  that  pro- 
ceeding, Thayer  is  unaffected  by  it;  and  the  only  question  here  is  whether 
that  ruling  is  right. 

We  held  in  McGraw  v.  Bayard^  96  111.  168,  that  both  the  trustee  and  the 
cestui  que  trust  are  necessary  parties  in  such  case;  and  this  was  predicated 
upon  our  previous  ruling,  to  like  effect,  in  8canlan  v.  Oobb^  85  HI.  296.  It  is 
objected  that,  the  note  described  in  the  trust  deed  being  payable  to  the  order 
of  Beauly,  it  was  impossible  to  find  out  who  was  the  holder  so  as  to  make 
him  a  party.  But,  if  that  had  been  the  fact,  the  holder  should  have  been 
made  a  party  by  the  description  of  the  "unknown  owner  of  the  note.**  Sec- 
tion 7,  liev.  St.  1874,  p.  199.  We  think,  however,  that  the  evidence  abun- 
dantly shows  that  Bannon  had  actual  notice  of  facts  which  it  was  his  duty  to 
have  investigated,  and  which,  upon  investigation,  would  have  disclosed  the 
name  of  the  holder  of  the  note.  There  is  no  pretense  of  excuse  for  not  hav- 
ing made  Thayer  a  defendant  in  the  place  of  Woodruff,  after  the  death  of  the 
latter.  The  judgment  of  the  appellate  court  is,  in  our  opinion,  right.  It 
must  therefore  be  affirmed. 


(125  in.  105)  _  ^ 

OoDEN  et  al.  V.  Bemis. 
{Supreme  Cmurt  of  lUiinois,    May  9,  1S88.) 

1.  Taxation— Tax  Sale— Cebtificatb  to  Tax  List. 

Under  Starr  &  C.  St.  HI.  c.  120,  $  190,  providing  that,  on  the  day  advertised  for 
the  sale  of  property  for  taxes,  the  county  clerk  **shaU  carefully  examine  said  list 
upon  which  judgment  has  been  rendered,  •  *  •  and  shall  make  a  certificate  to 
be  entered  on  said  record  that  such  record  is  correct,  •  •  •  which  shall  be  the 
process  on  which  all  real  property  shall  be  sold^ "  eta,  a  sale  made  without  the 
entry  of  such  certificate  upon  the  record  is  invalio. 

2.  Same— X^ME  of  Pubchasbb. 

Where  a  tax  certificate  was  issued  to  H.  Ck>ombs,  and  the  tax  deed  was  executed 
to  Hiram  Coombs,  but  the  person  applying  for  the  tax  deed  produced  the  certifi- 
cate, and  in  his  afBdavit  referred  to  his  published  notice  as  having  there  stated 
<*when  he  did  purchase  the  land  or  lot  described  in  the  annexed  certificate  of  tax 
eale, "  held  a  suffloient  identification  of  Hiram  Coombs  as  the  purchaser  at  the  tax 
sale. 
8.  Same — Fabttal  Cancellation. 

A  mere  showing  that  a  tax  certificate  was  canceled  as  to  a  part  of  the  real  es- 
tate described  therein  does  not  deprive  the  holder  of  the  right  to  a  deed  for  the 
balance. 

Appeal  from  superior  court  of  Cook  county;  G.  Garnett>  Judge. 

This  is  a  bill  to  set  aside  certain  tax  deeds  as  a  cloud  upon  complainant's 
title.  One  of  the  deeds  in  question  was  issued  to  Hiram  Coombs,  while  the 
certificate  of  purchase  at  the  tax  sale  was  issued  to  H.  Coombs.  In  making 
application  for  the  tax  deed,  Hiram  Coombs  produced  the  certificate;  and  in 
making  affidavit,  referring  to  the  publication  of  notice,  said:  '*In  which  no- 
tice he  stated  when  he  did  purchase  the  land  or  lot  described  in  the  annexed 
certificate  of  tax  sales."  There  was  no  express  averment  that  Hiram  Coombs 
and  H.  Coombs  were  one  and  the  same  person. 

Wilson  4&  Moore,  for  appellants.    H*  S.  Mecartney,  for  appellee. 

MuLKEY,  J.  On  the  12th  day  of  May,  1887,  the  appellee,  Ruth  M.  Bemis, 
exhibited  her  bill  in  the  superior  court  of  Cook  county  against  the  appellants, 
Isaac  C.  Ogden,  John  Carne,  Jr.,  and  Hiram  Coombs,  setting  forth  that  she 
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was  the  owner  in  fee  of  certain  real  estate  described  in  the  bill,  to  which  the 
defendants  pretended  to  have  some  claim  or  title  by  virtue  of  certain  tax  deeds, 
particularly  described  in  the  bill.  These  tax  deeds  are  charged  to  be  illegal 
and  void,  and  the  bill  prays  that  they  be  set  aside  as  a  cloud  upon  complain* 
ant's  title.  Upon  the  hearing,  a  decree  was  entered  in  conformity  with  the 
prayer  of  the  bill,  from  which  the  present  appeal  is  prosecuted.  The  tax 
deeds  in  question  are  four  in  number.  The  first  is  founded  upon  a  tax  sale 
to  R.  W.  Bridge  in  1877,  and  was  executed  by  the  proper  authorities  to  the' 
South  Park  commissioners  on  the  10th  of  August,  1880;  the  second  was  exe-  . 
cuted  to  Hiram  Coombs,  February  8,  1882,  and  is  based  upon  a  tax  sale 
made  in  1879;  the  third  and  fourth  bear  date  December  17,  1885,  and  l>oth 
run  in  the  name  of  John  Game  as  grantee,  and  are  based  upon  the  tax  sales 
made  in  1883, — one  being  for  a  special  assessment,  and  the  other  for  general 
taxes  on  the  same  propeity. 

The  sales  under  which  the  last  two  deeds  were  made  were  invalid,  and  it 
follows  the  deeds  themselves  are  equally  so;  for,  for  every  tax  deed  to  be 
available  for  the  purpose  of  passing  title,  must  be  founded  upon  a  legal  and 
valid  sale.  The  sales  iur  question  were  made  without  process  as  required  by 
the  196th  section  (Starr  &  C.  St.)  of  the  revenue  act.  That  section  provides 
as  follows'  *'0n  the  day  advertised  for  sale,  the  county  clerk  shall  carefully 
examine  said  list  upon  which  judgment  has  been  reudered,  and  see  that  all 
payments  have  been  properly  noted  thereon;  and  said  clerk  shall  make  a  cer- 
tificate, to  be  entered  on  said  record,  following  the  order  of  court,  that  such 
record  is  correct,  and  that  judgment  was  rendered  upon  the  pi'operty  therein 
mentioned  for  the  taxes,  interest,  and  costs  due  thereon,  which  certificate 
shall  be  attested  by  the  clerk  under  seal  of  the  court,  and  shall  be  the  process 
on  which  all  real  property,  or  any  interest  therein,  shall  be  sold  for  taxes, 
special  assessments,  interest,  and  costs  due  thereon,  and  may  be  substan- 
tially in  the  following  form."  The  record  here  contemplated  was  made  up  in 
strict  conformity  with  the  statute,  except  that  the  clerk's  certificate  was 
wanting.  This  was  a  fatal  defect,  for  it  is  the  certified  record  that  consti- 
tutes the  process  which  is  indispensable  to  a  valid  sale.  Eagan  v.  Connelly ^ 
107  111.  458.  With  respect  to  the  other  deeds,  we  are  inclined  to  hold  that 
none  of  the  objections  urged  against  them  are  well  taken.  It  is  contended, 
in  the  first  place,  that  it  does  not  sufficiently  appear  that  "H.  Coombs,"  to 
whom  the  sale  was  made,  and  *' Hiram  Coombs,"  to  whom  the  tax  deed  was 
issued,  are  one  and  the  same  person.  We  think  the  affidavit  made  by  Hiram 
Coombs  upon  which  the  deed  was  issued  sufficiently  shows  that  he  was  the 
same  person  to  whom  the  sale  was  made.  That,  together  with  the  ordinary 
presumptions  which  arise  from  the  facts  shown,  we  regard  as  sufficient.  It 
is  objected  to  the  deed  miide  to  the  South  Park  commissioners,  as  assignee  of 
the  certificate  of  purchase  issued  to  Bridge,  that,  while  the  latter  was  the 
holder  of  such  certificate,  he  canceled  the  same  as  to  a  part  of  the  real  estate 
therein  mentioned.  We  are  unable  to  say  that  was  not  a  legitimate  trans- 
action, as  the  circumstances  under  which  it  occurred  are  not  given  or  ex- 
plained; nor  is  it  perceived  how  the  appellee  could  be  prejudiced  by  it. 

For  the  errors  indicated  the  decree  of  the  court  below  is  reversed,  and  the 
cause  remanded,  with  leaTe  to  both  parties  to  amend  pleadings  and  take  addi- 
tional testimony,  if  so  desired,  and  for  such  other  proceedings  as  are  not  in- 
consistent with  the  views  herein  expressed. 


(124  in.  696) 

People  v.  City  of  Ohioago. 

{Suvrema  Court  of  lUinols,    May  9, 1888.) 

Iixjltion— Taxable  Propbrtt— Mijniotpal  Corporations. 

Money  belouging  to  iho  city  of  Chicago  was  embezzled  by  the  city  treasurer.    A 
large  part  of  the  money  emb^led  consisted  of  school  funds,  bat  was  no  part  of  the 
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fuBd  derived  from  the  state  foraohoolporpoBes;  the  moneyfl  having  bees  raised 
by  taxation  to  defray  expenses.  In  partial  adjustment  of  the  def alcationi  the  treas- 
urer conveyed  to  the  city  certain  lands  outside  the  corporate  limits,  and  part  of  the 
lands  were  rented :  the  rent  being  appropriated  to  the  different  funds  which  had 
lost  by  the  embezzlement.  Held,  that  such  lands  were  not  exempt  from  taxation, 
not  coming  within  any  speoifio  pzovision  of  the  statute  exemptuig  from  taxation 
property  owned  by  municipal  corporations. 

Appeal  from  county  court,  Cook  county;  Riohakd  PiusNBERGAfiT,  Judge. 
Tho3,  H.  Hood  and  Whitehead  c&  Fickard,  for  appellant.    John  W,  &reen 
and  Theodore  JBrenUm,  for  appellee. 

Obaio,  J.  The  question  presented  by  this  record  is  whether  the  lands 
owned  by  the  city  of  Chicago  situated  in  the  towns  of  Cicero  and  Rivei-side, 
and  commonly  known  as  the  "Gage  Farm/'  are  exempt  from  taxation.  The 
tauits  in  regard  to  the  manner  the  city  acquired  and  hold  the  lands  are  agreed 
upon  as  follows:  That  in  the  year  1887  David  A.  Qage  was  city  treasurer  of 
the  city  of  Chicago;  that  a  defalcation  having  been  made  by  him  to  the  amount 
of  0507,708.56  of  city  funds,  such  as  schools,  water,  etc.,  (the  amount  of 
school  fund  taken  or  embezzled  being $47,947.88,)  in  part  adjustment  of  such 
defidcation  thQ  said  lands  were  conveyed  by  him  to  one  Qeorge  Taylor,  to  have 
and  hold  the  same  in  trust  for  the  city  of  Chicago;  that  afterwards  the  said 
George  Taylor,  in  the  discbarge  of  his  duty  as  said  trustee,  conveyed  the  said 
lands  to  the  city  of  Chicago  to  replace,  pro  tanto,  the  money  of  the  city  for 
which  the  defaulting  city  ti-easurer  has  failed  to  account;  that  the  title  to  said 
lands  was  received  by  the  city  to  liquidate  in  part  the  said  indebtedness  from 
said  Gage  to  the  said  city;  that  the  city  money  which  this  property  represents 
amounts  in  large  part  of  school  funds,  and  the  rental  obtained  by  the  city 
from  the  property  is  divided  up  and  credited  to  the  several  funds  which  said 
property  represents;  that  when  the  property  is  sold,  as  it  must  be  eventually, 
under  the  provision  of  the  trust,  the  proceeds  of  the  sales  must  be  divided 
among  the  sereral  funds  of  the  city  which  were  depleted  by  the  defalcations 
of  the  said  Gage;  and  that  t;he  defalcation  larg^y  exceeds  the  value  of  all  the 
property  held  by  the  city  to  meet  this  same;  that  the  said  lands  lie  wholly  in 
the  corporate  limits  of  the  towns  of  Biveraide  and  Cicero,  and  outside  the  cor- 
porate limits  of  the  city  of  Chicago;  that  part  only  of  said  lands  are  leased  by 
the  city  of  Chicago  to  certain  parties  for  a  stipulated  yearly  rental  of  $300,  and 
that  such  portion  of  said  lands  as  are  so  leased  are  used  by  the  tenants  for 
farm  purposes,  and  that  such  portions  as  are  not  leased  are  vacant  and  unoc- 
cupied lands;  that  the  revenue  derived  from  the  lands  is  used  and  applied  as 
above  stated,  and  that  the  lands  rented  by  the  city  are  described  as  follows: 
(describing  lands.)  It  is  understood  and  agreed,  however,  that  the  funds 
above  referred  to  were  derived  either  by  special  assessment  or  taxation,  in- 
cluding the  school  funds  above  mentioned;  that  said  school  funds  are  no  part 
of  the  funds  derived  from  the  state  for  school  purposes.  Section  3  of  article 
9  of  our  constitution  declares:  ''The  property  of  the  stiite,  counties,  and  other 
municipal  corporations,  both  real  and  personal,  and  such  other  property  as 
may  be  used  exclusively  for  agricultural  and  horticultural  societies,  for  school, 
religious,  cemetery,  and  charitable  purposes,  may  be  exempted  from  taxation; 
but  such  exemption  shall  be  only  by  general  law."  Under  this  provision  of 
the  constitution  the  legislature  incorporated  in  the  revenue  law  a  section  under 
which  certain  property  is  exempt  from  taxation.  See  paragraph  2,  §  2,  Starr 
&  C.  St.  2027.  Paragraph  1  of  the  statute  cited  above  declares  that  the  prop- 
erty named  in  this  section  shall  be  assessed  and  taxed,  except  so  much  thereof 
as  may  be  in  this  act  exempted.  Then  follows  the  property,  and  first  "ail 
real  and  personal  property  in  this  state."  Under  the  plain  language  here  em- 
ployed the  lands  involved  in  this  suit  are  liable  to  taxation,  unless  exempted 
by  some  provision  which  follows.  We  will  then  examine  these  provisions 
which  have  rohition  to  property  belonging  to  cities  and  incorporated  towns*  in 
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order  to  determine  whether  the  lands  involved  fell  within  them.  Under 
clause  6  of  the  article  all  property  belonging  to  a' town,  village,  or  city  used 
exclusively  for  the  maintenance  of  the  poor,  and  all  public  buildings  belonging 
to  a  city  or  incorporated  town,  with  the  ground  on  which  such  buildings  are 
erected,  not  exceeding  10  acres,  is  exempt;  under  clause  8  all  fire-engines  with 
the  building  used  for  the  safe-keeping  thereof,  and  the  lot  on  which  tlie  build- 
ing is  located,  when  belonging  to  any  city,  town,  and  village,  are  exempt. 
Under  clause  9  all  market-bouses,  public  squares,  or  other  public  grounds 
used  exclusively  for  public  purposes;  all  works,  machinery,  and  fixtures  be- 
longing exclusively  to  any  town,  village,  or  city,  and  used  exclusively  for 
conveying  water  to  such  town,  village,  or  city  are  exempt.  We  find  no  other 
provision  of  the  statute  exempting  from  taxation  any  other  property  held  or 
owned  by  a  city  or  incorporated  town,  and  if  there  is  any  other  provision  it 
has  escaped  our  attention.  Ko  argument  is  needed  to  show  that  lands  like 
the  Gage  farm,  held  or  owned  by  a  city  or  incorporated  town  do  not  fall  within 
any  one  of  the  provisions  of  the  statute  above  exempting  property  from  taxa- 
tion. Indeed,  we  do  not  understand  that  counsel  for  the  city  claim  that  the 
property  falls  within  any  one  clause  of  the  statute  which  we  have  cited;  but 
to  use  their  own  language:  The  position  of  the  city  of  Chicago  in  the  case  at 
bar  is  that  the  property  is  public  land,  held  by  the  city  exclusively  for  public 
purposes.  The  land  represents  and  takes  the  place  of  so  much  public  money. 
It  is  held  by  the  city,  not  in  its  "social  or  commercial  capacity"  as  a  private 
corporation,  and  for  its  own  benefit,  but  it  is  held  by  the  municipality  in  its 
governmental  capacity,  as  one  of  the  agencies  of  state  government.  It  is 
true,  the  city  obtained  this  property  from  Gage  in  payment  of  money  he  had 
appropriated  to  his  own  use,  which  had  been  raised  by  taxation;  but  that  fact 
does  not  exempt  the  property  from  taxation.  All  property  of  every  descrip- 
tion in  the  state,  except  such  as  has  been  specifically  exempted,  is  required  to 
bear  its  just  proportion  of  the  burden  of  taxation;  and  as  held  in  ReSwigert, 
119  III.  83,  6  N.  E.  Kep.  469,  all  laws  exempting  property  from  taxation  will 
be  subject  to  a  strict  construction  by  the  courts  when  called  upon  to  enforce 
them,  and  hence  nothing  will  be  held  to  come  within  the  exemption  which 
does  not  clearly  appear  to  be  so,  and  all  reasonable  intendments  will  be  in- 
dulged in  favor  of  the  state.  The  difiiculty  with  the  position  of  appellee  is 
that  the  legislature  has  nowhere  provided  that  a  city  or  incorporated  town 
may  acquire  a  large  tract  of  land  and  hold  it  for  years  free  from  taxation. 
Tiiere  is  a  necessity  for  exempting  from  taxation  the  public  buildings  of  a  city 
and  the  grounds  upon  which  they  stand  not  exceeding  10  acres,  but  why  a 
large  tract  of  land  located  remote  from  the  city  should  be  held  by  a  city  free 
from  the  burdens  of  taxation  for  years  it  may  be  difiicult  to  understand. 
City  of  Chicago  v.  People,  80  111.  384,  has  been  cited  as  authority,  but  the 
case  has  no  bearing  here.  In  that  case  it  was  held,  where  moneys  belonging 
to  the  school  fund  derived  from  sale  of  sixteenth  section  are  loaned  on  mort- 
gage security,  and  the  title  to  real  estate  is  thus  acquired  on  foreclosure 
of  such  mortgage,  and  held  in  name  of  the  city  for  school  purposes,  such 
lands  are  not  subject  to  taxation.  The  decision  is  predicated  on  the  ground 
that  real  estate  thus  acquired  in  fact  belongs  to  the  state  in  trust  for  school 
purposes,  whjch  is  expressly  exempted  from  taxation  by  section  2,  supra. 
Under  the  stipulation  of  facts  shown  by  the  record,  the  school  funds  which 
went  into  the  lands  here  involved  were  not  derived  from  sale  of  section  16, 
but  arose  from  general  taxation.  The  fact,  therefore,  that  a  portion  of  the 
money  which  paid  for  the  lands  was  school  funds  has  no  bearing  on  the  case. 
It  is  also  suggested  that  the  funds  embezzled  by  the  city  treasurer  were  not 
and  would  not  be  subject  to  taxation,  had  they  remained  in  the  treasury,  and 
as  these  lands  represent  the  embezzled  funds  they  are  also  exempt.  But  the 
funds  which  were  in  the  treasurer's  hands,  were  not  placed  there  to  remain 
as  a  permanent  fund.    Those  funds  were  raised  to  be  paid  out  to  defray  the 
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expenses  of  the  city,  and  of  couiS3  it  was  not  a  fund  liable  to  taxation;  but  if 
a  city  had  the  power  to  accumulate  a  large  fund,  and  hold  it  from  year  to 
year  in  its  treasury,  or  kept  it  at  interest,  no  reason  is  perceived  why  such 
fund  might  not  be  taxed.  These  lands  have  been  held  for  a  number  of  years. 
It  is  not  claimed  that  they  now  or  ever  will  be  needed  for  any  municipal  use 
of  the  city;  on  the  other  hand,  they  are  held  for  proQt  for  the  annual  increase 
in  price,  and  we  perceive  no  reason  why  the  city  should  not  pay  taxes  where 
lands  are  so  held,  in  like  manner  as  an  Individual  who  purchases  and  holds 
lands  as  an  investment.  The  judgment  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 


(124  111.  587) 

Einstein  et  al.  t>.  Haskell  et  al, 

(Supreme  Court  of  Illinois.    May  9, 1888.) 

Appeai^—Review— Trial  by  the  Codbt. 

When  a  case,  after  being  tried  by  the  court  without  submitting  written  propo- 
sitions to  be  held  as  law,  as  allowed  by  Rev.  St.  HI.  c  110,  §  42,  is  appealed  to  the 
appellate  court,  and  thence  to  the  supreme  court,  the  latter  court  has  nothing  to 
consider,  the  decision  of  the  trial  court  upon  the  law  and  that  of  the  appellate  court 
upon  the  facts  being  final. 

Appeal  from  appellate  court.  First  district. 

Suit  by  attachment  brought  by  Simon  D«  Haskell  and  Henry  Brown  against 
Mellors  &  Son  to  recover  a  debt  due  them.  Defendants  made  no  defense, 
judgment  passed  by  default,  and  the  First  National  Bank  of  Michigan  City 
and  Einstein  &  Rosenthal,  who  had  been  served  with  garnishee  process,  were 
held  liable.  From  a  judgment  of  affirmance  in  the  appellate  court  the  gar- 
nishees further  appeal  to  the  supreme  court. 

Hervey  H,  Anderson,  for  appellants.  Termey^  Bashford  cfe  Tenney^  for  ap- 
pellees. 

Magrudeb,  J.  On  October  13,  1884,  appellees  commenced  a  suit  in  at- 
tachment in  the  superior  court  of  Ck>ok  county  against  William  Mellors  i^ 
Son,  residents  of  the  state  of  Indiana,  to  recover  an  indebtedness  of  $2,074.02 
for  goods  sold  and  delivered.  The  attachment  writ  was  served  upon  the  ap- 
pellants as  garnishees,  the  bank  having  been  served  October  18,  1884,  and 
Einstein  &  Rosenthal  October  18,  1884.  Interrogatories  were  filed  to  be  an- 
swered by  the  garnishees.  The  garnishees  filed  their  answers,  and  the  an- 
swers were  traversed  by  the  plaintiffs.  Mellora  &  Son  made  no  defense  to  the 
claim,  and  judgment  by  default  was  rendered  against  them  for  the  full 
amount  of  their  indebtedness  to  the  plaintiffs.  Upon  the  issues  made  by  the 
interrogatories,  and  the  answers  thereto,  the  cause  was  submitted,  by  agree- 
ment to  the  court,  for  trial  without  a  jury.  The  finding  was  in  favor  of  the 
plaintiffs.  New  trial  was  refused,  and  judgment  rendered  against  the  bank 
for  81,683.68,  and  against  Einstein  &  Rosenthal  for  $1,540.08,  the  latter  to 
be  satisfied  on  payment  of  the  former.  Upon  appeal  to  the  appellate  court  of 
the  First  district,  the  latter  court  has  affirmed  the  judgment  of  the  superior 
court,  and  the  case  comes  before  us  upon  the  appeal  of  the  garnishees  from 
the  judgment  of  the  appellate  court. 

Einstein  &  Rosenthal,  who  lived  in  the  city  of  Chicago,  held,  as  bailees,  cer« 
tain  money  and  property  belonging  to  Mellors  &  Son.  It  is  claimed  that  Mel- 
lors &Son,  being  indebted,  on  October  7,  1884,  to  the  First  National  Bank 
of  Michigan  City,  in  the  sum  of  $1,780,  on  their  note  for  that  amount,  exe- 
cuted to  the  bank  on  the  latter  day  a  transfer  assignment  or  bill  of  sale  of  all 
the  money  and  effects  belonging  to  them,  which  were  then  in  the  hands  of 
Einstein  &  Rosenthal,  and  directed  the  latter  to  deliver  possession  of  such 
money  and  effects  to  the  bank.  On  October  8,  1884,  Einstein  &  Rosenthal 
paid  the  bank  $143.60,  which  sum  was  credited  on  the  note  for  $1,780  on 
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October  11th,  and  sold  the  goods,  which  they  held  for  the  bank  after  October 
7th  for  $1,540.08,  but  were  garnished  before  the  money  was  paid  over.  The 
$1,540.08  was  paid  to  the  bank  on  October  17th,  and  credited  on  the  note  on 
October  18,  1884,  leaving  a  small  balance  still  unpaid.  On  October  8,  1884, 
Mellors  &  Son  also  gave  the  bank  a  chattel  mortgage  on  chattels  in  Michigan 
City,  Ind.,  to  secure  what  remained  unpaid  of  the  $1,780,  after  applying  the 
Chicago  property.  On  the  same  day  Mellors  &  Son,  in  Indiana,  and  under 
Indiana  law,  made  an  assignment  for  the  benefit  of  creditors  to  one  Blinks, 
including  in  such  assignment  the  property  embraced  in  the  chattel  mortgage, 
and  leaving  out  the  money  and  property  in  Chicago.  The  question  before  the 
trial  court  was  whether  the  bank  was  the  owner  of  the  money  and  effects  in 
the  hands  of  the  bailees  in  Chicago,  or  whether  such  money  and  effects  be- 
longed to  Mellors  &  Son,  so  as  to  entitle  appellees  to  subject  them  to  the  pay- 
ment of  their  debt  through  the  attachment  suit.  Involved  in  the  question 
thus  stated  was  the  validity  of  the  transfer  from  Mellors  &  Son  to  the  bank, 
and  the  assignment  to  Blinks,  and  also  of  the  chattel  mortgage.  We  are 
obliged  to  hold  in  this  case,  as  we  have  held  in  a  number  of  otlier  cases,  that 
there  is  nothing  before  us  for  our  consideration.  We  cannot  consider  any  of 
the  questions  of  fact,  because  they  are  all  settled  by  the  judgment  of  the  ap- 
pellate court.  We  cannot  consider  the  questions  of  law  suggested  by  coun- 
sel, because  the  trial  in  this  case  took  place  before  the  court  without  a  jury, 
and  no  "written  propositions  to  be  held  as  law  in  the  decision  of  the  case," 
were  submitted  to  the  trial  judge  in  accordance  with  section  42  of  the  practice 
act,  (Rev.  St.  111.  c.  110,  §  42.)  This  point  is  made  by  the  appellees,  so  that 
we  cannot  avoid  passing  upon  it,  and  we  must  adhere  to  our  former  ruling. 
Where  there  is  a  trial  before  the  court  without  a  jury,  in  order  to  present  a 
question  of  law  to  this  court,  the  party  should  submit  propositions  of  law  to 
the  trial  court,  as  provided  for  in  the  section  referred  to.  Association  v. 
Hall,  118  111.  169.  8  N.  E.  Rep.  764. 
The  judgment  of  the  appellate  court  Is  affirmed. 


(126  111.  85) 

Iabding  v.  Gibbs. 
(Sv/preme  Court  of  IlUruAs.    May  0, 1888.) 

VsKnoB  Aim  Vbhdbb— Option  to  Pukchasb—Noticb. 

The  parties  to  a  lease  indorsed  upon  it  an  agreement  that  the  lessee  should  have 
the  pnvilege  of  purchasincr  the  premises  during  the  first  year,  on  certain  terms 
therein  stated;  but  that  if  the  lessor  should  have  an  offer  for  the  property,  10  days' 
notice  thereof  should  he  given  to  the  lessee,  who  should  have  the  privilege  of  buy- 
ing at  such  offer,  and  tf  he  did  not  decide  to  purchase,  the  lessor  should  have  the 
privilege  of  selling.  Within  the  year  the  lessor  sold  the  property,  and,  after  the 
deed  was  given,  notice  of  the  offer  signed  by  the  lessor  was  served  on  the  lessee, 
who  made  no  election  to  purchaae.  JSeld,  that  this  terminated  the  lessee's  option, 
and  that  he  could  not  thereafter  maintain  a  suit  for  specific  performance. 

Appeal  from  superior  court.  Cook  county;  G.  Qabnbtt,  Judge, 
George  H,  Grant  and  C  H,  Morse,  for  appellant.    Fliny  B,  Smith  and  Wal* 
ter  B,  Gibbs,  for  appellee. 

Sheldon,  0.  J.  This  was  a  bill  for  specific  performance  of  an  agreement 
for  the  sale  of  certain  real  estate.  Frederick  0.  Gibbs,  on  March  25»  1885, 
took  a  lease  from  Uzziel  P.  Smith  of  the  premises  in  question  for  the  term  of 
five  years  from  May  1,  1885.  At  the  same  time  there  was  indorsed  on  the 
lease  an  agreement,  signed  by  both  parties,  that  during  the  first  year  of  the 
tenancy  the  lessee  was  to  have  the  privilege  to  purchase  the  premises  at  the 
sum  of  $9,500,  of  which  $2,250  was  to  be  paid  in  cash;  $2,250  on  or  before 
one  year  after  date  of  delivery  of  a  warranty  deed,  to  be  secured  by  note  and 
trust  deed,  and  the  balance  by  the  assumption  of  a  note  and  trust  deed  alre^dy 
on  the  premises  for  the  sum  of  $5,000.    But  if  the  lessor  should  have  an  offer 
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for  the  property,  10  days'  notice  thereof  was  to  be  given  to  the  lessee,  and 
he  was  to  have  the  privilege  of  buying  at  said  offer.  Said  price  in  any  event 
not  to  exceed  $9,500,  and  if  the  lessee  did  not  decide  to  purchase  the  property, 
the  lessor  should  have  the  privilege  of  selling  the  same.  But  if  the  lessee 
should  decide  to  purchase,  he  should  be  allowed  80  days  to  close  the  purchase; 
and  in  the  event  of  the  lessor  having  an  offer  for  the  property  after  the  expi* 
ration  of  the  first  year,  the  lessee  was  to  have  the  first  privilege  of  buying 
at  said  offer.  George  F.  Harding  offered  Smith  for  the  property  $9,500,  as- 
suming the  mortgage  and  canceling  some  indebtedness,  the  balance,  $100,  to 
be  paid  in  cash.  Harding  took  the  property  on  those  terms.  A  quitclaim 
deed  of  the  property,  bearing  date  April  1, 1885,  was  made  to  him  by  Abner 
C.  Harding,  who  held  the  legal  title  to  the  property  in  his  name  in  trust  for 
Smith.  On  May  9,  1885,  a  written  notice,  signed  by  Smith,  was  served  on 
Gibbs  that  Smith  had  an  offer  of  $9,500  for  the  property,  and  Gibbs  did  not 
make  any  election  to  purchase  the  same.  A  previous  notice  had  been  given 
some  two  or  three  weeks  before,  having  signed  to  it  the  name  of  Smith  by 
Harding.  On  February  15,  1886.  Gibbs  made  a  tender  to  Harding  of  the 
money  and  note  and  trust  deed  provided  for  in  the  contract,  and  offered  to 
assume  the  $5,000  mortgage  then  on  the  premises,  and  demanded  a  deed  from 
Harding,  which  the  latter  declined  to  execute  on  the  ground  that  Gibbs*  op- 
tion had  been  determined  by  tiie  notice  of  May  9th.  Gibbs  then  filed  this  bill 
against  Smith  &  Harding  for  the  specific  performance  of  the  contract.  The 
superior  court  granted  the  relief  prayed,  and  Harding  took  this  appeal. 

Tiiere  is  essentially  no  dispute  as  to  the  facts  in  tlie  case,  and  the  justifica- 
tion of  the  decree  is  rested  by  appellee's  counsel  on  but  the  one  point;  that  the 
notice  of  the  offer  of  purchase  of  the  property  should  have  been  given  by 
Harding  instead  of  by  Smith.  As  there  had  been  a  deed  of  the  propei-ty  made 
by  Smith  to  Harding  before  the  giving  of  the  notice,  it  is  insisted  that  by  such 
conveyance  all  right  in  the  property  passed  from  Smith  and  vested  in  Hard- 
ing; that  at  the  time  of  the  giving  of  the  notice  Smith  had  no  right  or  inter- 
est with  respect  to  the  property,  but  that  it  was  all  in  Harding,  and  that  he 
alone  could  give  the  notice.  At  the  time  Harding  took  his  conveyance  of  the 
property  be  also  took  an  assignment  of  the  lease  l)etween  Smith  and  Gibbs, 
with  aii  agreement  indorsed  thereon,  signed  by  himself,  that  he  does  not  ac- 
cept the  assignment  of  the  lease  except  upon  the  understanding  and  agree- 
ment that  Smith  shall  give  Gibbs  notice  of  his  offer  for  the  property,  and  his 
parchsise  shall  not  be  effectual  until  Gibbs'  right  to  buy  shall  terminate  under 
such  notice.  It  is  said  Gibbs  had  no  notice  of  the  agreement.  This  may  be. 
It  does  not  ap|.iear  by  the  record  that  he  had,  and  we  will  consider  the  case  ir- 
respective of  this  agreement.  .  There  was  here  but  an  option  to  purchase.  The 
obligation  was  on  only  one  side.  Smith  was  obliged  to  sell,  but  Gibbs  was 
not  bound  to  purchase.  Where  the  contract  is  in  any  wise  unilateral,  as  in 
the  case  <tf  an  option  to  purchase,  any  delay  in  the  party  in  whose  favor  the 
contract  is  binding  is  looked  at  with  especial  strictness.  Fry,  Spec.  Perf .  §  733. 
Smith  was  willing  to  give  Gibbs  the  privilege  of  buying  the  property  during 
the  first  year  of  his  tenancy,  but  he  was  not  willing  to  lose  the  opportunity  of 
making  a  6ale  during  that  time*  So  he  does  not  give  Gibbs  an  absolute  option 
of  purchase  within  one  year  at  the  price  named,  but  gives  the  option  with 
this  express  proviso,  that  if  during  the  year  Smith  should  have  an  offer  for 
the  property,  and  should  notify  Gibbs  of  it,  that  Gibbs  should  thereupon  have 
10  days  in  which  to  make  an  election  whether  he  would  purchase  the  land 
upon  the  terms  offered  by  such  third  party,  and  that  if  he  should  elect  to  so 
purchase,  he  should  have  30  days  in  which  to  close  the  transaction.  If, 
however,  he  did  not  so  elect,  then  Smith  was  to  be  at  liberty  to  sell  the  prop* 
erty.  To  avail  himself  of  this  option,  required  strict  compliance  on  tlie  part 
of  Gibba.  The  precise  condition  had  occurred  here  which  terminated  this  op- 
tion.   There  was  an  offer  to  purchase,  notice  by  Smith  to  Gibbs  of  the  offer* 
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and  failure  of  Gibbs  to  make  an  election  to  purchase  at  the  price  offered 
within  10  days  after  the  notice.  The  fact  that  there  had  been  a  deed  made 
under  the  offer  was  of  no  consequence  to  Gibbs.  His  was  the  superior  right, 
and  the  exercise  of  his  option  within  the  time  limited  would  have  avoided  the 
conveyance  which  had  been  made.  The  conveyance  rather  strengthened  the 
case  of  appellant.  It  showed  not  only  an  offer  to  purchase,  but  demonstrated 
that  the  offer  was  a  real  one.  Had  there  been  but  a  mere  offer  to  purchase, 
there  might  have  been  doubts  as  to  its  genuineness.  "Whether  the  notice  was 
given  by  Smith  or  Harding  seems  but  a  matter  of  so  merely  a  technical  char- 
acter that  it  should  not  have  favor  in  a  court  of  equity.  There  Is  no  substan- 
tial equity  in  it.  The  terms  of  the  agreement  required  the  notice  to  be  given 
by  Smith,  as  it  was;  but,  whether  given  by  Smith  or  Harding,  Gibbs  knevr 
there  was  a  chance  to  sell  the  land,  and  his  plain  duty  under  the  agreement 
was  to  exercise  his  option  at  once  within  the  10  days,  and  not  let  pass  the  op- 
portunity to  make  a  sale  of  the  land.  He  could  not  consistently  with  any 
principle  of  fair  and  honest  dealing,  under  the  contract  which  he  had  made, 
destroy  the  opportunity  of  making  a  sale,  wait  until  the  expiration  of  the  year 
to  see  if  there  might  not  be  an  increase  in  value  of  the  land,  and  then  exercise 
his  option  to  purchase.  We  conceive  too,  that  Smith  had  the  right,  under  the 
agreement,  to  give  the  notice,  in  order  to  the  protection  of  his  interest  under 
the  agreement.  If  only  the  purchaser  from  him,  where  there  had  been  a  sale, 
could  give  the  notice,  then,  on  the  purchaser's  omission  to  give  the  notice, 
Smith  might  lose  the  benelit  of  such  sale,  as  Gibbs  could  avoid  it  by  the  exer- 
cise of  his  option  thereafter. 

The  decree  of  the  superior  court  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 


(125  in.  82) 

Ellis  a  Rook  Island  So  M.  G.  B.  Co. 

{Supreme  Court  of  Illinois.    May  9, 1883.) 

Bminbnt  Domain — ^Mbasobb  of  iDaha.ob»— Improtehbnts. 

Where  a  railroad  company,  under  agreement  with  one  in  possession  of  land  under 
a  mortgage  lien,  and  other  claims  apparently  valid,  and  supposed  to  equal  the  vsAne 
of  the  property,  was  to  receive  a  deed  as  soon  as  the  lienor's  title  was  perfected, 
and  in  good  faith  took  possession,  built  its  road-bed,  side  tracks,  depot  buUdings, 
stock-yards,  etc.,  and  another  was  afterwards  discovered  to  have  a  superior  title, 
on  proceedings  by  the  company  to  condemn  the  property  the  owner  Is  not  entitled 
to  its  value  as  enhanced  by  the  improvements. 

Appeal  from  circuit  court,  Mercer  county;  T.  T.  Glum,  Judge. 
/.  C,  Pepper  and  George  W,  Spahr,  for  appellant.    Henry  Curtis,  for  ap- 
pellee. 

MuLKEY,  J.  In  the  spring  of  1887,  the  Rock  Island  &  Mercer  County  Rail- 
road Company  commenced  proceedings,  under  the  eminent  domain  act,  in  the 
Mercer  county  circuit  court,  to  condemn  for  right  of  way,  depot  grounds,  etc., 
a  part  of  a  certain  tract  of  land  belonging  to  the  appellant,  Thomas  B.  Ellis. 
After  settling  the  pleadings,  which  were  unusually  prolix,  the  cause  was 
heard  before  the  court  and  jury,  resulting  in  a  finding  and  judgment  in  favor 
of  Ellis,  and  against  the  company,  for  ^1,050.  Ellis  brings  the  record  here, 
and  asks  a  reversal  on  a  number  of  grounds.  The  greater  portion  of  the  mat- 
ter which  has  found  its  way  into  the  record  throws  but  little  light  upon  the 
real  issue  in  the  case;  and  it  might  therefore,  with  profit  to  all  parties,  have 
been  dispensed  with  altogether.  As  in  most  cases  of  this  kind,  the  main 
question  is,  how  much  shall  the  petitioner  pay  to  the  land-owner  as  compen- 
sation for  the  land  actually  taken,  and  what,  if  anything,  on  account  of  dam- 
ages to  the  portion  not  taken?  The  company  does  not  deny  its  liability,  bat 
simply  questions  its  extent. 


Digitized  by 


Google 


UL.]  PIBOPLB  9.  If  AC   FALL.  63 

We  do  not  propose  to  enter  upon  a  discussion  of  the  evidence,  or  of  the  rul- 
ings of  the  court  upon  the  vast  amount  of  collateral  and  foreign  matter  that 
has  been  dragged  into  the  record,  but  will  content  ourselves  with  stating  in 
general  terms  the  conclusion  we  have  reached,  after  a  very  careful  consider- 
ation of  the  evidence.  Whatever  difficulty  is  encountered  in  the  case  grows 
out  of  the  fact  that  the  railroad  improvements  and  structures  on  the  land 
sought  to  be  condemned  were  made  by  the  company  years  ago,  at  its  own 
costs  and  charges.  In  1876,  P.  L.  Cable  was  in  possession  of  the  land  under 
a  mortgage  lien  and  other  claims  upon  it,  apparently  valid,  amounting,  it  was 
then  supposed,  to  the  full  value  of  the  property.  While  things  were  in  this 
condition,  the  company,  during  the  year  just  stated,  made  an  arrangement 
witii  Gable  by  which  it  took  possession  of  the  land  for  the  purposes  indicated 
in  the  petition,  and  was  to  receive  a  conveyance  therefor  when  he  had  per- 
fected his  title.  Under  this  arrangement,  the  company  in  good  faith,  so  far 
as  we  can  see,  located  and  built  at  great  expense  its  road-bed,  side  tracks, 
switches,  depot  buildings,  stock-yards,  etc.,  which  for  the  purposes  it  is  sought 
to  be  condemned  greatly  enhanced  its  value.  It  has  since  turned  out,  how- 
ever, that  the  appellant,  Thomas  B.  Ellis,  had  the  superior  title  to  the  land; 
and  he  now  insists  that  he  is  entitled,  not  only  to  what  the  land  itself  is 
worth,  but  to  its  value  as  enhanced  by  the  improvements  put  upon  it  by  the 
company.  Whether  this  claim  is  well  founded  or  not  presents  the  only  ques- 
tion of  any  importance  in  the  case.  Upon  the  authority  of  the  case  Hail- 
road  Co,  V.  Goodwin^  111  111.  273,  the  lower  court  ruled  against  the  appellant 
on  this  question,  and  it  is  not  perceived  how  it  could  have  done  otherwise 
without  disregarding  the  rule  therein  laid  down.  This  court  is  fully  satis- 
fied with  the  decision  in  that  case,  both  in  principle  and  authority.  It  is  also 
objected  that  the  damages  allowed  by  the  jury,  outside  of  the  question  just 
discussed,  are  inadequate  and  altogether  too  small.  We  are  unable  to  say 
that  the  damages  are  so  grossly  inadequate  as  to  justify  this  court  in  interpos- 
ing on  that  ground.  In  short,  we  find  no  sufficient  cause  to  reverse  the 
judgment  of  the  court  below.    Judgment  affirmed. 

(124  111.  642) 

People  ex  rel.  Hunt,  Atty.  Gen.,  ©.  MacFall  et  au 
{Supreme  Cowrt  cf  llUnoia.    May  9, 1888.) 

Quo  Wakranto— Pbaotice— Rule  Nisi. 

Upon  petition,  in  term-time,  for  leave  to  file  an  information  In  the  nature  of  a 
quo  warranto,  the  court  may  enter  a  rule  nisi,  and  permit  the  respondents  to  file 
counter-affldavits. 

Appeal  from  appellate  court.  Third  district 

Petition  to  the  circuit  court  of  Adams  county  was  filed  by  George  Hunt* 
attorney  general,  asking  leave  to  file  an  information  in  the  nature  of  a  quo 
warranto  against  Thomas  W.  MacFall  and  others,  officers  and  members  of 
the  board  of  education  of  the  city  of  Quincy.  Leave  being  denied,  an  appeal 
was  taken  to  the  appellate  court,  which  sustained  the  judgment  of  the  cir- 
cuit court,  and  the  relator  again  appeals. 

Qeorge  Himty  Atty.  Gen.,  (/.  iV.  Sprigg^  of  counsel,)  for  appellants.  L. 
E,  Emmons  and  Cartel*  dk  Qovert,  for  respondents. 

MuLKET,  J.  On  the  25th  day  of  September,  1886,  the  attorney  general 
filed  in  the  circuit  court  of  Adams  county,  the  same  being  then  in  session,  a  peti- 
tion for  leave  to  file  an  information  in  the  nature  of  a  quo  warranto  against 
Thomas  MacFall  and  others,  **  requiring  them  to  show  by  what  authority  they 
claim  to  have,  use,  and  exercise  certain  powers  and  privileges  as  members  and 
officers  of  the  board  of  education  of  the  city  of  Quincy,  in  said  county,''  as  set 
forth  in  the  petition  therewith  presented.  The  information  proposed  to  be  filed* 
after  setting  out  the  incorporation  of  the  board  of  education,  its  powers*  duties* 
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etc.,  proceeds  to  charge  the  members  thereof  Tfith  officii^  misconduct  and  abuse 
of  their  franchises,  by  illegally  and  unjustly  discriminating  in  various  ways 
against  the  negro  children  and  pupils  within  their  jurisdiction  on  account  of 
their  race  and  color.  The  affidavits  of  a  number  of  colored  persons  were  present* 
ed,  tending  to  support  these  charges,  but  in  many  respects  they  were  vague  and 
unsatisfactory.  Upon  the  showing  made,  the  coui*t,  as  it  would  seem,  was 
disinclined,  without  further  inquiry,  to  either  allow  or  disallow  the  informa- 
tion to  be  filed,  and  therefore  ordered  a  rule  nisi  to  be  entered  i^ainst  the 
respondents,  requiring  them  to  appear  on  a  certain  day  of  the  then  term  of 
the  court,  and  show  cause  why  the  information  should  not  be  filed.  A 
formal  and  full  hearing  was  had  under  the  rule  in  open  court  on  the  14th  of 
October  following,  resulting  in  the  entry  of  an  order  denying  leave  to  file 
the  information.  On  appeal  from  this  order,  the  appellate  court,  in  an  ex- 
haustive review  of  the  various  charges,  and  the  evidence  bearing  upon  tiiem, 
aifirmed  the  order. 

On  the  present  appeal,  the  case  is  brought  within  very  narrow  limits.  It 
is  assigned  for  error  that  the  appellate  court  erred  in  affirming,  and  in  not 
reversing,  the  judgment  of  the  circuit  court.  So  far  as  this  assignment  of 
error  questions  the  appellate  court's  findings  upon  the  facts,  we  cannot  re- 
view it.  The  only  ruling  of  the  circuit  court  complained  of,  and  which  is 
open  to  review  here,  is  its  refusal  to  allow  the  information  to  be  filed  on  the 
ex  parte  showing  of  the  attorney  general;  its  entering  a  rule  nisi  against  the 
respondents,  and  permitting  them  to  file  counter-afildavits.  This  very  ques- 
tion was  passed  upon  in  People  v.  Moore^  73  111.  132,  and  decided  adversely 
to  the  claim  now  made  by  appellant.  In  that  case  the  trial  court,  against 
the  objections  of  the  state's  attorney,  placed  the  respondents  under  a  rule  to 
show  cause,  as  was  done  here;  and  this  court  sustained  its  action.  The 
counterpart  of  this  ruling  is  found  in  People  v.  Golden  Rule,  114  111.  34, 
where  it  is  held  that  the  court  may  grant  such  leave  without  a  rule  nisU 
Taking  the  two  cases  together,  it  follows  that  the  court  may  or  may  not  dis- 
pense with  the  rule  nisi  as  in  its  opinion  the  exigencies  of  the  case  demand. 
Of  course,  this  rule  could  not  be  applied  to  a  case  of  this  kind,  where  the  ap- 
plication is  made,  as  it  may  b  s  to  a  judge  in  vacation;  for  a  judge  can  exer- 
cise no  judicial  functions  in  vacation,  unless  expressly  authorized  to  do  so. 
Upon  the  whole  record,  we  think  it  clear  there  are  no  merits  in  the  case,  and 
that  the  judgment  of  the  appellate  court  should  thereCore  be  affirmed* 


^^  "^-  ^^  BowEN  tj.  Pope  et  aX. 

(Supreme  Comrt  of  Illinoie.    Uaj  9, 1888.) 

OiJlKI8HME!9T— PROFERTT  SiTBJECT  TO  PBOOB88~NOTS6  IK  AKOTHEB  STATB. 

Summons  of  gamlBhrnent  served  upon  one  of  a  firm  while  anoUier  partner  is 
without  the  state  does  not  hold  notes  belonging  to  the  defendant  then  in  uie  absent 
partner's  hands,  and  surrendered  by  him  to  said  defendant  before  returning  to  the 
state,  although  lie  was  previously  informed  by  his  partner  of  the  process  served. 

Appeal  from  appellate  court.  Third  district. 

Action  by  the  Simmons  Hardware  Company  against  Benjamin  Bo  wen,  de- 
fendant, with  Thomas  Pope,  William  B.  Lockwood,  and  John  W.  Heitz,  co- 
partners under  the  firm  name  of  Pope,  Lockwood  &  Co.,  garnishees,  in  the 
circuit  court  of  Adams  county.  A  jury  trial  of  the  issue  on  the  answer  of 
the  garnishees  resulted  in  a  verdict  and  judgment  for  plaintiff,  which  did  not 
include  the  value  of  certain  propeity  of  the  defendant  not  accounted  for  in 
said  answer.  The  judgment  of  the  appellate  court,  from  which  plaintiff  now 
appeals,  sustained  that  of  the  circuit  court. 

/•  C.  Broody,  f6r  appellant.     William  McFadon,  for  appellees. 

MULKEY,  J.  On  the  12th  day  of  October,  1885,  the  Simmons  Hardware 
Company,  a  business  corporation  of  St.  Louis,  Mo.,  sued  an  attachment  oul 
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of  the  drcalt  court  of  Adams  county  against  the  estate  of  Benjamin  Bowen, 
a  resident  of  and  doing  business  In  the  state  of  Missouri,  to  which  the  sheriff 
of  the  county,  three  days  afterwards,  made  the  following  return:  **!  have  been 
unable  to  find  property  of  the  within-named  defendant,  Benjamin  Bo  wen,  to 
satisfy  the  within  attachment;  and  I  have  served  the  within  writ  upon  the 
within-mimed  garnishees,  Thomas  Pope,  William  B.  Lockwood,  and  John  W. 
Heitz,  copartners  under  the  name  and  style  <^  Pope,  Lockwood  &  Co.,  by 
reading  the  within  to  said  John  W.  Heitz  on  the  12th  day  of  October,  A.  D. 
1885,  and  giving  to  said  Heitz  one  dollar  and  ten  cents,  and  by  reading  the 
within  writ  to  within-named  Thomas  Pope  on  the  13th  day  of  October, 
1885,  and  by  reading  the  within  writ  to  the  within-named  William  E.  Lock- 
wood  on  the  14th  day  of  October,  A.  D.  1885.  I  cannot,  in  my  county,  find 
the  within-named  Benjamin  Bo  wen  this  15th  day  of  October,  A.  D.  1885." 
The  garnishees  answered,  admitting  an  indebtedness  to  Bowen  of  $141.49, 
and  also  that,  at  the  time  of  the  service  of  the  writ  on  Heitz,  Lockwood  had 
in  his  possession,  in  the  state  of  Missouri,  certain  promissory  notes,  belong- 
ing to  Bowen,  on  various  parties  then  in  and  residents  of  that  state;  and 
that,  before  service  of  said  writ  on  Lockwood,  the  said  notes  were  delivered 
by  him  to  Bowen,  in  pursuance  of  a  demand  made  therefor.  The  notes  in 
question  amounted,  in  the  aggregate,  to  $336,  and  are  conceded  to  have  been 
worth  as  much  as  $100.  It  is  an  undisputed  fact  that  the  notes  neither  at  the 
time  of  the  service  of  the  writ  on  Heitz,  nor  afterwards,  were  outside  of  the 
state  of  Missouri.  Upon  the  service  of  the  writ  on  him,  it  appears  that  the 
firm  sent  a  dispatch  to  Lockwood,  who  was  temporarily  in  Missouri  for  the 
purpose  of  making  a  settlement  with  Bowen,  informing  him  of  the  service  of 
the  writ.  The  latter,  after  taking  legal  advice,  delivered  the  notes  to  Bowen, 
notwithstanding  the  service  upon  his  firm;  but,  on  the  same  advice,  he  de- 
clined to  pay  over  to  htm  the  $141.49  cash,  and  hence  there  is  no  controversy 
as  to  that.  The  plaintiff  filed  a  replication  to  the  answer  of  the  garnishees, 
and  the  Issues  of  fact  thus  formed  were  tried  before  the  court  and  a  jury,  re- 
sulting in  a  verdict  for  the  plaintiff  for  the  $141.49  only,  upon  which  the 
court  entered  judgment.  On  the  plaintiff's  appeal,  the  appellate  court  af- 
firmed the  judgment. 

The  only  question  to  be  determined  on  the  present  appeal  arises  on  the  in- 
structions given  to  the  jury.  The  court,  in  a  number  of  instructions,  told 
the  juiy,  in  effect,  that,  if  they  found  the  facts  respecting  the  notes  as  above 
stated,  they  should  find,  as  to  them,  for  the  defendants.  The  question  thus 
raised  is  aimply  this:  Can  one  be  charged  as  garnishee  in  respect  to  promis- 
sory notes  or  other  evidences  of  indebtedness  executed  by  third  parties,  and 
belonging  to  defendant  in  the  attachment,  which  at  the  time  of  the  service  of 
the  garnishee  process,  and  during  the  pendency  of  the  suit,  were  in  another 
state?  So  far  as  we  are  advised,  this  question  is  now  before  this  couit  for 
the  first  time,  though  the  courts  of  other  states,  in  giving  a  construction  to 
their  own  statutes  on  the  subject  of  garnishment^  have  frequently  had  occa- 
sion to  pass  upon  it,  and  a  number  of  them  have  answered  the  question  di- 
rectly in  the  negative.  On  the  other  hand,  the  case  of  Childs  v.  Digbj/,  24 
Pa.  St.  28,  is  the  only  one  to  which  we  have  been  referred  which  seems  to 
hold  to  the  contrary;  and  the  rule  as  laid  down  in  that  case  appears  to  have 
been  since  changed  by  statute  so  as  to  make  it  conform  to  the  holdings  of  the 
courts  in  the  other  states.  We  perceive  nothing  in  this  case  to  justify  a  de- 
parture from  the  general  rule  on  ttie  subject  as  just  indicated.  That  the  rule 
has  the  merit  of  convenience  and  certainty  is  clear,  and  that  it  is  sound  on 
principle  will  fully  appear  from  the  following  authorities:  Bates  v.  Railway 
Co.,  60  Wis.  802,  19  N.  W.  Rep.  72;  Sutherland  v.  Bank,  78  Ky.  253;  Plimp- 
Urn  V.  Bigelow,  98  N.  Y.  596;  Pennoyer  v.  N^,  95  U.  S.  724;  Wap.  Attachm. 
&  Gam.  226,  227,  249,  834.  The  case  of  Railroad  Co.  v.  Cobb,  48  111.  404, 
also  has  more  or  less  bearing  on  the  question.  The  conclusion  reached  by  the 
v.lTN.E.no.l — 6 
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courts  below  appearing  to  be  in  conformity  with  the  general  current  of  su- 
thority,  we  perceive  no  cause  for  disturbing  the  judgment.  It  will  therefore 
be  affirmed. 


(125  111.  33) 

Brack  et  al.  d.  Black  et  ah 
(Supreme  Court  of  llUnois.    May  9, 1888.) 
I.  Wills— Testamentary  Capacitt—Aveksion  to  Natural  Objects  of  Bounty. 

Upon  the  trial  of  an  issue  as  to  testator's  sanity,  it  being  in  evidence  that  testa- 
tor entertained  great  prejudioe  against  the  husband  of  his  daughter,  a  plaintiil,  to 
whom  he  had  given  nothing  by  his  will,  an  instruction  that  the  nusband  was  not  a 
natural  object  of  the  testator's  bounty,  and  that,  while  he  mi^ht  entertain  such 
prejudice  towards  him  as  to  be  under  an  Insane  delusion  as  to  him,  yet,  if  such  de- 
lusion did  not  prevent  him  from  properly  understanding  and  appreciating  his  rela- 
tion towards  those  who  had  such  natural  claim  on  his  Dounty,  said  will  would  not 
thereby  be  invalidated,  was  held  correct;  especially  where  construed  together  with 
another  to  the  effect  that  if  testator  was  laboring  under  partial  insanity  at  the  time 
-  of  making  the  wiU,  and  entertained  an  insane  delusion  regarding  said  husband, 
which  influenced  him  in  the  disposition  of  his  property,  so  far  as  the  daughter  was 
concerned,  then  such  insane  delusion  would  invahdate  the  will. 
S.  Trial— Instructions— Repetition. 

It  is  not  error  to  refuse  to  give  an  instruction,  whether  correct  or  not,  if  the  jury 
have  already  been  fully  and  properly  instructed  upon  every  phase  of  the  case,  both 
law  and  fact. 
8.  Witness— Competency-Interest. 

In  a  suit  by  an  heir  at  law  against  a  devisee  to  contest  the  validity  of  the  will 
under  which  defendant  claims,  the  heir  is  not  a  competent  witness  to  testify  as  to 
the  sanity  of  testator. 
4.  Evidence— Rebuttal. 

In  a  suit  by  the  heirs  to  contest  the  validity  of  the  ancestor's  will  on  the  ground 
of  insanity,  a  witness  testified  that  the  testator  had  told  him  that  one  of  the  plain- 
tiffs, a  daughter  of  testator^  had  requested  him  (testator)  to  convey  to  her  certain 
property,  which  he  was  then  unwilling  to  do ;  this  evidence  being  offered  as  tending 
to  prove  testator's  knowledge  of  his  own  property,  and  the  absence  of  any  insane 
delusion  in  that  respect.  Held^  that  the  daughter  was  incompetent  to  testify  that 
she  had  not  made  such  a  request. 

Error  to  circuit  court,  Greene  county;  George  W.  Herdman,  Judge. 

This  was  an  issue  out  of  chancery  in  a  suit  by  Catherine  Brace,  Alice  E. 
Cullimore,  and  John  W.  Black,  children  and  heirs  at  law  of  William  Black, 
deceased,  and  Caroline  Black,  widow  of  said  William  Black,  against  Ed- 
ward B.  CuUimore,  Grace  L.  CuUimore,  and  Laura  Black,  devisees  under  tlie 
will  of  said  William  Black,  and  Curtis  W.  Brace,  executor  of  said  will.  The 
object  of  the  bill  was  to  contest  the  validity  of  said  will,  on  the  ground  of  in- 
sanity of  the  testator.  The  jury  found  the  testator  sane,  and  that  the  Instru* 
ment  in  controversy  was  his  last  will  and  testament,  and  the  court  decreed 
accordingly.    PlaintifiPs  thereupon  sued  out  this  writ  of  error. 

John  G,  Henderson^  for  plaintiffs  in  error.  E,  A.  Doolittle^  for  defendants 
In  error. 

Per  Curiam.  This  was  a  proceeding  by  bill  in  equity  to  contest  the  va- 
lidity of  an  instrument  purporting  to  be  the  last  will  and  testament  of  Will- 
iam Black,  deceased.  Two  issues  at  law  were  made  up,  and  submitted  to  a 
jury:  First.  Was  the  writing  purporting  to  be  the  last  will  and  testament  of 
William  Black,  deceased,  the  last  will  and  testament  of  the  said  William 
Black  or  not?  Second.  Was  the  said  William  Black,  at  the  time  of  the  exe- 
cution and  attestation  of  the  said  writing,  purporting  to  be  the  last  will  and 
testament  of  said  William  Black,  of  sound  mind  and  memory?  The  verdict 
of  the  jury  was:  "We,  the  jury,  find  the  writing  offered  in  evidence  to  be  the 
last  will  and  testament  of  William  Black,  and  that  he  was  at  the  time  of  exe- 
cuting it  of  sound  mind  and  memory." 

The  court  below,  after  overruling  a  motion  for  a  new  trial,  entered  a  decree 
upon  this  verdict.     The  will  devised  real  estate  in  fee,  and  a  freehold  is 
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therefore  involved,  and  the  writ  of  error  is  properly  sued  out  of  this  court. 
William  Black  left  surviving  hina  children,  to  whom  his  property  would  have 
descended,  as  his  heirs  at  law,  had  he  made  no  will;  but,  by  the  terms  of  his 
will,  lie  devised  a  considerable  portion  of  his  property  to  grandchildren,  and 
to  one  of  his  children  he  devised  nothing. 

Upon  the  trial,  the  complainants  in  the  bill,  Alice  E.  Cullimore  and  Cather- 
ine M.  Brace,  daughters  of  William  Black,  were  offered  as  witnesses,  on 
their  own  behalf,  to  prove  the  insanity  of  their  father  at  and  prior  to  the 
time  he  executed  the  instrument  in  suit,  purporting  to  be  his  last  will  and 
testament;  but  the  court,  upon  the  objection  of  the  guardian  ad  litem  for  the 
minor  grandchildren  who  are  legatees,  refused  to  allow  them  to  testify,  and 
a  material  question  to  be  now  considered  is  whether  this  ruling  is  right.  It 
is  clear  enough  that  at  common  law  these  parties  would  be  excluded  by  reason 
of  their  interest;  and  it  would  seem  to  hardly  admit  of  a  rational  doubt  that 
they  are  not  rendered  competent  by  the  statute.  The  adverse  parties  defend 
as  legatees,  and  that  to  which  they  were  called  to  testify  occurred  before  the 
death  of  the  testator.  The  object  of  the  suit  is  not  merely  to  adjust  rights 
between  heirs  at  law,  as  in  Pigg  v.  Carroll^  89  HI.  205;  it  is  to  take  the  estate 
from  the  legatees,  some  of  whom  are  not  heirs  at  law,  and  vest  it  in  the  heirs 
at  law.  There  was  therefore  no  error  in  refusing  to  allow  these  parties  to 
testify. 

Dr.  Turner,  who  was  called  and  examined  as  a  witness  on  behalf  of  com- 
plainants, stated,  in  his  direct  examination,  that  he  could  make  a  statement 
that  would  throw  light  on  the  question  whether  the  testator  was  laboring  un- 
der the  delusion  that  he  had  no  property,  and  that  he  and  his  wife  would 
eventually  go  to  the  poor-house,  and  show  that  he  did  not  have  that  delusion. 
Complainants'  counsel  asked  the  witness  no  further  questions  in  this  respect; 
but  the  counsel  for  the  defendants,  on  cross-examination,  asked  the  witness 
to  make  that  statement,  and  the  witness  then  said:  "He  [meaning  the  testa- 
tor] said  that  Mi-s.  Cullimore  demanded  him  to  make  her  a  deed  to  a  part  of 
the  property,  which  he  was  unwilling  to  do  at  that  time.  Another  reason 
was  that  he  referred  to  the  incumbrance,  etc."  Complainants  then  offered 
to  prove  by  Mrs.  Cullimore  that  she  had  never  demanded  him  to  make  a  deed; 
and  the  court,  on  objection,  refused  to  allow  her  to  so  testify,  and  this  is 
claimed  also  to  have  been  error.  We  think  the  court  ruled  properly.  Sup- 
pose, as  the  offered  testimony  would  have  tended  to  prove,  that  he  was  either 
willfully  or  ignorantly  mistaken  as  to  the  fact  that  she  had  demanded  a  deed, 
still  his  declaration  showed  that  he  knew  he  had  the  property  that  he  did  have, 
and  hence  that  he  was  laboring  under  no  delusion  in  that  respect;  and  this 
was  the  sole  purpose  of  offering  the  testimony. 

The  court,  at  the  instance  of  the  defendants,  among  other  things,  instructed 
the  jury:  "The  court  instructs  the  jury,  for  the  defendants,  that  the  natural 
objects  of  a  testator's  bounty  are  those  persons  who,  by  reason  of  kinship  or 
ties  of  gratitude,  may  reasonably  be  supposed  to  have  some  claim  upon  him; 
but  that  no  one,  however  nearly  related  he  may  be,  has  any  natural  right  that 
can  be  asserted  against  the  will  of  the  testator.  So,  in  this  case,  the  mere 
fact,  if  it  be  a  fact,  that  James  Cullimore  was  the  son-in-law  of  William  Black 
did  not  of  itself  entitle  him  to  be  regarded  as  a  natural  object  of  the  bounty  of 
William  Black;  and  although  the  jury  may  believe,  from  the  evidence,  that 
William  Black  was  prejudiced  against  James  Cullimore,  yet  unless  they  fur- 
ther believe,  from  the  evidence,  that  James  Cullimore  had  so  conducted  him- 
self as  to  be  entitled  to  the  gratitude  of  his  father-in-law,  and  to  be  regarded 
as  a  natural  object  of  his  bounty,  such  prejudice,  although  morbid,  and 
amounting  to  an  insane  delusion,  would  not  in  itself  invalidate  his  will:  pro- 
vided, such  insane  delusion  did  not  prevent  the  testator,  William  Black,  from 
linderstanding  and  appreciating  his  relation  to  those  who  had  a  claim  upon 
his  bounty,  and  who  were  the  natural  objects  of  his  bounty."    It  is  con- 
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tended  that  this  instruction  was  calculated  to  mislead,  because — First,  aqae»- 
tion  not  in  the  case,  namely,  whether  Cullimore  bad  a  claim  on  the  testa- 
tor's bounty;  second,  the  testator  might  understand  and  appreciate  his  rela- 
tion to  his  daughter,  that  she  was  his  child,  and  had  just  claim  upon  his 
bounty,  and  yet  the  insane  prejudice  of  the  testator  against  the  husband  enter 
into  the  making  of  the  will,  and  prevent  him  from  malcing  that  provision  for 
her  that  he  otherwise  would.  But  this  fails  to  give  due  effect  to  the  words 
"understand"  and  "appreciate."  If  the  insane  delusion  did  not  prevent  the 
testator  from  understanding  and  appreciating  his  relation  to  his  daughter, 
then  it  must  have  been — Firatt  tliat  tie  knew  that  she  was  not  responsible, 
and  ought  not  to  be  held  responsible,  for  anything  tliat  her  husband  did  or 
said;  and,  second,  that  he  was  able  to  estimate  justly  (for,  in  this  connection, 
that  is  the  sense  of  ''appreciate")  his  relation  towards  her.  Having  full 
knowledge  and  full  ctipacity  to  reason,  there  is  left  no  place  for  delusion  to 
operate.  Moreover,  the  court,  in  the  sixteenth  instruction  given  at  the  in- 
stance of  the  complainants,  told  the  jury  as  follows:  "That  if  the  jury  should 
believe,  from  the  evidence,  that  William  Black  was  capable  of  transacting 
ordinary  business,  where  there  was  no  intricacy  about  it  or  complication,  yet 
if  the  jury  further  believe,  from  the  evidence,  that  he  was  laboring  under 
partial  insanity  from  the  time  that  he  was  adjudged  insane  down  to  the  time 
of  his  death,  and  that  he  entertained  an  insane  piejudice  against  James  Cul- 
limore, which  entered  into  and  influenced  him  in  the  disposition  of  his  prop- 
erty, so  far  as  Alice  Cullimore  was  concerned,  then  the  jury  should  find  that 
the  paper  rtsad  in  evidence  is  not  the  will  of  William  Black,  and  that  tie  was 
not  of  sound  mind  and  disposing  memory  at  the  time  of  the  execution  of  said 
paper. "  With  this  instruction,  so  fully  supplementing  the  others,  it  is  not 
presumable  that  the  jury  were  misled. 

We  think  it  needful  only  to  add,  upon  the  subject  of  instructions,  that  21 
instructions,  some  of  them  quite  lengthy,  were  given  on  behalf  of  the  com- 
plainants, presenting,  fully  and  fairly,  as  we  think,  every  contention  of  the 
complainants,  both  of  law  asd  oi  fact.  There  was  therefore  no  error  in  re- 
fusing other  instructions  asked  by  complainants. 

We  have  carefully  considered  all  of  the  evidence  in  this  record,  which  is 
quite  voluminous,  and,  having  done  so,  we  are  unable  to  say  that  there  was 
error  in  not  setting  aside  the  verdict  of  the  jury  as  unsupported  by  the  evi- 
dence. To  discuss  the  facts  at  length  would  require  many  pages,  and  could 
subserve  no  useful  end.  We  concede  the  question  of  the  testator's  sanity  is  a 
close  one;  but  we  cannot  say  that  there  is  a  clear  and  decided  preponderance 
in  the  evidence  that  he  did  not  possess  what  the  law  contemplates  as  a  suffi- 
ciently sound  mind  to  dispose  of  his  property  when  he  made  his  will.  The 
judgment  is  affirmed. 

(124  111.  607) 

Henderson  et  al.  v.  People. 
{Supreme  Cawrt  of  Illinois,    May  10, 1888.) 

L  Abduction— What  Constitutes. 

Defendants  were  indicted  under  Crim.  Ck)de  HI.  §  1,  which  provides  that  whoever 
entices  an  unmarried  female  of  chaste  life  from  her  home  for  the  purpose  of  prosti- 
tution or  concubinage  shaU  be  punished,  etc.  It  was  proved  that  the  principal  de- 
fendant, a  dissolute  and  impecunious  young  man,  induced  the  prosecutrix,  a  girl  of 
15,  to  elope  with  him  by  promises  of  marriage,  but  no  arrangements  had  been  made 
.  or  suggested  as  to  time  and  place  of  such  marriage,  and  the  defendant  was  without 
means  to  defray  traveling  expenses.  For  the  avowed  purpose  of  taking  a  night 
train,  defendant  took  her  to  a  neighboring  city,  where  they  slept  together  at  an  no- 
tel,  he  representing  her  to  be  his  wife,  keeping  her  hid  until  late  the  next  day.  when, 
without  any  effort  to  take  a  train,  they  returned  to  the  town  where  the  girl  lived, 
and,  still  keeping  secluded,  slept  together  that  night  until  aroused  by  the  approach 
of  the  girPs  parents  and  the  police,  when  they  fled  together,  and  were  still  together 
when  arrested,  two  or  three  days  later.  Held,  an  enticing  for  the  purpose  of  oon- 
cubinage,  within  the  meaning  of  said  statute. 
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9.  Saios. 

Under  Crim.  Ck>de  HI.  %  1,  providing  for  the  punishment  of  a  person  enticing  an 
unmarried  female  from  her  nome  for  the  purpose  of  prostitution  or  concubinage,  no 
length  of  time  nor  long  continuance  of  illicit  Intercourse  is  necessary  to  constitute 
oonoubina^e.  That  relation  is  formed  when  a  single  woman  consents  to  unlawfully 
cohabit  with  a  man  generally,  as  though  the  marriage  relation  existed  between 
them,  without  any  limit  as  to  the  duration  of  such  intercourse,  and  actually  com- 
mences such  cohabitation,  in  pursuance  of  such  understanding. 

&  Criminal  Law— Inbtruotioxs— Definition  of  Words  in  Statute. 

It  is  not  error  for. the  court,  in  giving  a  general  charge  to  a  jury  upon  ite  own 
motion,  to  omit  to  ^ve  a  definition  of  words  used  in  the  statute  and  indictment  un- 
der which  the  trial  is  had ;  such  words  being  of  general  use,  and  not  technical  terms 
nor  words  of  art.  A  party  desiring  such  words  defined  to  tiie  jury  should  prepare 
and  submit  instructions  for  that  purpose. 

Error  to  circuit  court,  Champaign  county:  0.  B.  Sbhth,  Judge. 
John  M.  <&  John  Mayo  Palmer  and  Patton  <t  Hamilton,  for  plaintiffs  in 
error.    George  Hunt,  Atty.  Qen.»  for  defendants  in  error. 

MiTLKEY,  J.  At  the  September  term,  1887,  of  the  Champaign  circuit  court, 
the  grand  jury  returned  into  open  court  an  indictment  founded  upon  the  first 
section  of  the  Criminal  Code  against  William  Henderson,  John  Henderson* 
Carroll  Shutt,  and  Julia  Shutt.  The  first  count  charges  that  the  defendants 
on  the  2d  day  of  September,  1886,  unlawfully  and  feloniously  enticed  and  took 
away  one  Joanna  Carman,  then  and  Ihere  being  an  unmarried  female  of  chaste 
life  and  conversation,  from  her  parents'  house,  for  the  purpose  of  prostitution. 
In  one  other  count  of  the  indictment  the  defendants  are  charged  with  entio^ 
ing  and  taking  away  the  prosecutrix  for  the  purpose  of  concubinage.  In  other 
respects  the  latter  count  is  like  the  first.  Upon  consideration  of  the  evidence 
in  the  light  of  the  court's  charge,  the  jury  returned  a  verdict  of  guilty  against 
all  the  defendants,  fixing  their  respective  times  in  the  penitentiary  as  follows: 
William  Henderson  at  eight  years,  Carroll  Shutt  at  two,  John  Henderson  at 
one,  and  Julia  Shutt  at  one.  A  motion  for  a  new  trial  having  been  made  and 
overruled,  the  court  pronounced  sentence  and  judgment  upon  the  defendants 
in  conformity  with  the  verdict. 

The  question  to  be  considered  is  whether  the  finding  of  the  jury  and  the 
judgment  and  sentence  of  the  court  are  warranted  by  the  law  .and  the  evi" 
dence.  The  defendants  William  and  John  Henderson  are  brothers.  Julia 
Shutt  is  their  sister,  and  the  wife  of  Carroll  Shutt.  The  prosecutrix,  Joanna 
Carman,  is  the  daughter  of  Benjamin  P.  and  Eliza  Carman,  and  at  the  time 
of  the  alleged  abduction  was  about  25  years  old.  The  Shutts  and  Carmans 
lived  near  each  other  in  the  city  of  Urbann,  and  had  been  on  visiting  terms 
some  three  years  prior  to  this  occurrence.  William  Henderson,  the  principal 
in  the  affair,  is  a  barber  by  trade,  and  a  dissolute,  drunken  character,  who 
spent  most  of  his  time  in  the  vicinity  of  Urbana,  and  was  frequently  at  Shutt's 
house,  with  whom  his  brother  John  was  temporarily  stopping  at  the  time  in 
question.  About  the  1st  of  July,  1887,  William  Henderson  commenced  mak*> 
ing  calls  at  Carman's  house,  and  paying  his  attentions  to  the  prosecutrix.  It 
was  not  long  before  Mrs.  Carman,  her  mother,  became  acquainted  with  hia 
dissolute  habits  and  bad  reputation,  and  forbade  his  coming  to  her  house  any 
more.  He  nevertheless  managed  to  meet  with  the  daughter  at  Shutt's  and 
other  places,  and  finally,  by  means  of  promises,  threats,  etc.,  induced  her  to 
consent  to  an  elopement  for  the  purpose,  as  he  put  it,  of  getting  married,  and 
she  doubtless  so  understood  it.  In  settling  the  preliminaries,  he  told  her  that 
they  could  start  from  Mrs.  Shutt's,  his  sister's;  **that  she  would  not  give  them 
away. "  They  accordingly  did  start  from  there  on  the  evening  of  the  2d  of 
September,  a  little  after  dark.  John  Henderson,  about  dark  of  that  evenings 
went  to  Carman's  house,  where  be  found  Joanna  out  in  the  yard,  and,  without 
attracting  the  attention  of  any  of  the  family,  told  her  that  William  was  ready 
to  go,  and  was  upon  the  corner  of  the  street  waiting  for  her.    After  joining 
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him  on  the  street,  the  two  repaired  to  Shutt's  house,  where  all  four  of  the  de- 
fendants met  together,  and  talked  over  the  matter  of  the  elopement,  which 
was  accelerated  by  the  approach  of  Joanna's  sister;  upon  discovering  which 
John  remarked,  in  the  presence  of  them  all:  "Will,  I  tell  you  what  is  the 
matter.  You  want  to  hurry  up  and  get  out  of  here,  because  here  comes  Stell, 
and  she  is  long-nosed,  and  will  give  it  away."  It  was  understood  by  all  pres- 
ent that  the  two  were  to  go  to  the  Doyle  House,  in  Champaign  city,  a  short 
distance  from  Shutt's,  for  the  purpose,  as  was  stated  to  her,  of  waiting  for 
the  night  train.  But  nothing  seems  to  have  been  said  about  where  they  were 
to  go  beyond  there,  or  their  ultimate  plans  or  purposes.  On  arriving  at  the 
hotel  about  8  o'clock,  instead  of  sitting  up  for  the  train  or  ordering  separate 
rooms,  and  making  arrangements  to  be  called  for  the  train,  Henderson  en- 
gjiged  a  single  room  "for  [as  he  put  it]  himself  and  wife;"  and  the  two  were 
at  once  conducted  to  it,  where  they  lodged  together  as  husband  and  wife.  They 
remained  at  the  hotel  together,  under  that  assumed  relation,  until  next  even- 
ing about  5  o'clock,  when  they  returned  a-foot  to  Shutt's  house;  John  Shutt 
going  back  with  them.  They  reached  Shutt's  some  time  before  night.  John 
had  visited  them  at  the  Doyle  House  three  times  that  day, — in  the  morning, 
at  noon,  and  in  the  evening,— and  told  them  that  they  would  have  to  keep 
hid,  or  they  would  be  found.  After  their  return  to  Shutt's  on  Saturday  even- 
ing, Joanna's  father  came  to  the  front  gate,  and  was  engaged  in  a  conversa- 
tion with  Carroll  Shutt.  She  was  at  the  time  in  the  back  yard,  though  she 
recognized  her  father's  voice,  and  heard  him  make  the  remark,  "That  girl  is 
in  this  town,  and  I  am  going  to  find  her."  The  parties,  however,  were  not 
speaking  sufficiently  loud  to  enable  her  to  understand  anything  else  that  passed 
between  them  while  this  conversation  was  going  on.  Mrs.  Shutt  and  John 
and  William  Henderson  were  most  of  the  time  out  in  the  back  yard  with  Jo- 
anna, all  of  whom  knew  of  the  conversation,  and  that  the  object  of  Carman's 
call  there  was  to  find  his  daughter.  Occasionally  John  Henderson  would  go 
around  in  front,  and  participate  in  the  conversation  for  a  short  time,  and  then 
return  and  caution  the  parties  to  speak  lower,  or  they  would  be  discovered. 
After  Carman  had  left,  and  about  11  o'clock  at  night,  the  party  out  of  doors, 
being  informed  the  coast  was  clear,  went  into  the  house;  whereupon  Mrs. 
Shutt  brought  some  bedding  into  the  bedroom  adjoining  the  kitchen,  and 
threw  it  down  on  the  floor,  telling  William  to  fix  his  bed,  and  he  and  Joanna 
were  left  in  that  room  by  themselves,  where  they  slept  together  until  about  2 
o'clock  in  the  morning,  when  John  Henderson,  Mrs.  Shutt,  her  daughter  and 
mother,  rushed  into  the  room  where  William  and  Joanna  were  sleeping,  and 
told  them  to  jump  up;  that  her  father  and  mother,  with  the  police,  were  at 
the  gate.  Being  thus  warned,  they  hastily  retreated  through  a  door  leading 
to  the  rear  of  the  building,  whence,  by  means  of  an  alley,  they  made  their  es- 
cape; John  accompanying  them  to  the  fair  grounds,  but  a  short  distance  from 
the  liouse.  The  latter,  on  parting  with  them,  remarked,  "I  will  bet  before 
to-morrow  night  I  will  be  taken  up  for  this."  The  two  fugitives,  after  part- 
ing with  John,  proceeded  a-foot  to  Talona,  thence  to  Sadonis,  thence  to  Ives- 
dale,  and  thence  towards  Bement.  On  Sunday  night  they  lodged  in  a  corn- 
field within- about  a  mile  and  a  half  of  that  place.  Monday  morning  Hender- 
son went  into  the  town,  and  brought  back  with  him  a  young  man,  who,  by 
his  direction,  took  her  to  Bement,  and  left  her  at  an  hotel,  where,  in  a  short 
time  afterwards,  she  was  taken  into  custody  by  an  officer.  Henderson,  who 
had  gone  to  the  town  by  another  route,  was  soon  afterwards  discovered,  and 
placed  under  arrest.  This  statement  presents  the  substance  of  the  prosecu- 
trix's testimony,  and  we  do  not  think  its  force  or  effect  is  materially  Impaired 
by  the  other  evidence  in  the  record. 

The  section  of  the  statute  above  referred  to,  and  on  which  indictment  is 
63unded,  is  as  follows:  "Whoever  entices  or  takes  away  an  unmarried  female 
of  chaste  life  and  conversation  from  her  parents'  bouse,  or  wherever  she  may 
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be  found,  for  the  purpose  of  prostitution  or  concubinage,  and  whoever  aids 
and  assists  in  such  abduction  for  such  purpose,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than  ten  years. "  The  elements  which 
go  to  make  up  the  offense  created  by  this  section  of  the  statute  are  so  plainly 
and  concisely  expressed  that  it  would  be  useless  to  attempt  to  make  any  change 
in  tlie  language  used,  with  the  hope  of  presenting  them  in  a  more  concise  or 
perspicuous  form.  Indeed,  the  section  in  both  these  respects  may  be  regarded 
as  a  specimen  of  model  legislation. 

But  two  questions  are  made  in  the  brief  of  counsel  for  plaintiffs  in  error, 
and  they  will  be  considered  in  the  order  made.  It  is  contended — First,  that 
the  evidence  fails  to  show  that  the  prosecutrix  was  enticed  and  taken  away 
from  her  father's  house  for  the  purpose  either  of  prostitution  or  concubinage, 
but,  on  the  contrary,  for  the  purpose  of  marriage  only.  In  other  words,  the 
enticing  and  taking  away  is  confessed,  but  the  purpose  of  intent  with  which 
it  is  alleged  to  have  been  done  is  denied.  While  the  proofs  satisfactorily 
show  that  the  prosecutrix  left  her  father's  house  with  the  intent  and  expec- 
tation of  being  married  to  the_  accused,  and  while  it  is  equally  clear  that  he 
professed  to  be  taking  lier  away  for  the  purpose  of  marrying  her,  yet  we  agree 
with  the  jury  and  court  below  that  that  was  not  his  real  intention.  On  the 
contrary,  we  are  of  opinion  that  his  expressed  purpose  to  marry  her  was 
a  mere  subterfuge  and  pretense  to  enable  him  to  get  her  completely  within 
his  power,  that  he  might  the  more  certainly  and  effectually  overcome  aU » 
scruples  of  modesty  and  virtue,  and  finally  induce  her  to  surrender  her  per-, 
son  and  honor  as  a  willing  sacrifice  to  his  licentious  passion  and  beastly  lust. 
That  marriage  was  not  seriously  intended  on  his  part  we  think  is  shown  by 
the  decided  weight  of  testimony.  As  a  general  rule,  the  safest  way  of  judg- 
ing one's  intention  about  a  particular  matter  is  to  look  to  his  acts,  rather  than 
his  professions  respecting  it,  especially  when  they  are  found  to  be  in  conflict, 
as  was  the  case  here.  The  night  train  upon  which  Henderson  pretended  he 
wanted  to  leave  did  not  reach  the  depot  in  Champaign  city  until  about  1 
o'clock  in  the  night.  It  was  in  the  light  of  the  moon,  and  not  a  very  long 
walk  over  to  the  depot,  which  was  but  a  few  steps  from  the  Doyle  House. 
Had  his  intentions  been  honorable,  he  would  most  likely  have  remained  with 
his  intended  wife  at  his  brother-in-law's  until  near  train-time,  and  then 
walked  over  to  the  depot;  at  least,  this  would  have  been  the  more  natural 
and  appropriate  course  to  pursue.  So  far  as  the  record  shows,  neither  the 
place  nor  time  of  the  marriage  was  prearranged,  nor  even  so  much  as  talked 
about,  either  before  or  after  their  departure.  The  evidence  shows  that  Hen- 
derson personally  knew  that  he  could  not  get  license  authorizing  their  mar- 
riage in  this  state  without  some  one  committing  perjury;  and  the  conclusion 
is  warranted,  from  the  evidence,  that  he  was  destitute  of  means  to  defray 
their  traveling  expenses  out  of  the  state  or  anywhere  else.  Although  his  bill 
at  the  Doyle  House  was  only  one  dollar,  he  was  not  able  to  pay  that,  and  was 
compelled  to  pledge  his  satchel  and  contents,  consisting  of  a  few  old  razors, 
as  security  for  the  amount,  and  they  were  still  unredeemed  at  the  time  of  the 
trial.  It  is  reasonable  to  suppose  his  impecunious  condition  was  known  to 
his  brother  and  the  Shutt  family;  and  the  fact  that  John  went  over  to  the 
Doyle  House  Saturday  morning,  and  called  upon  the  prosecutrix  at  her  room. 
Is  a  circumstance  tending  strongly  to  show  that  he  did  not  expect  them  to 
leave  on  the  night  train.  All  day  Saturday,  when  not  in  or  about  the  Doyle 
House,  the  accused  was  out  on  the  streets,  drinking  and  spreeing  around  as 
usual.  At  5  in  the  evening,  as  heretofore  seen,  he  and  the  prosecutrix,  ac- 
companied by  John,  returned  to  Schutt's  in  broad  day-light,  and  deliberately 
took  up  their  quarters  there,  both  occupying  the  same  bed  at  night,  in  utter 
defiance  of  law,  decency,  and  public  morals.  Is  there  anything  in  all  this 
tending  to  show  that  his  object  in  taking  her  from  the  home  of  her  parents 
was  to  make  her  his  wife,  rather  than  his  kept  mistress?    If  there  is,  we  con*^ 
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fess  we  have  not  been  able  to  discover  it.  As  before  indicated,  the  gravamen 
of  the  offense  is  the  purpose  or  intent  with  which  the  enticing  and  abduction 
is  done;  and  hence  the  offense,  if  committed  at  all,  is  complete  the  moment 
the  subject  of  the  crime  is  removed  beyond  the  power  and  control  of  her  par- 
ents, or  of  others  having  lawful  charge  of  her,  whether  any  illicit  intercourse 
ever  takes  place  or  not.  Subsequent  acts  are  only  important  as  affording  the 
most  reliable  means  of  forming  a  correct  conclusion  with  respect  to  the  orig- 
inal purpose  and  intention  of  the  accused.  It  is  with  this  view  we  have  gone 
so  minutely  into  the  history  and  details  of  the  case  as  we  have. 

The  remaining  point  to  be  considered  is  whether  there  is  any  material  er- 
ror in  the  court's  charge  to  the  Jury  for  which  the  case  should  be  reversed. 
The  record  shows  that  the  court  gave  a,general  charge  to  the  jury,  on  its  own 
motion,  and  that  no  other  instructions  were  asked  or  given.  One  of  the  ob- 
jections taken  to  the  charge  is  that  the  court  should  have  explained  to  the 
jury  what  is  meant  by  the  terms  "prostitution*'  and  "concubinage,"  as  they 
occur  in  the  statute.  The  court  was  not  asked  to  give  an  explanation  of  these 
terms,  and  no  reason  is  perceived  why  it  should  have  done  so,  in  the  absence 
of  such  request.  At  any  rate,  it  would  be  going  much  further  than  we  are 
prepared  to  go  to  reverse  the  judgment  on  that  ground.  The  words  in  ques- 
tion are  in  general  use,  and  we  have  no  doubt  that  they  were  used  by  the  leg- 
islature in  their  general  or  popular  signification.  They  are  in  no  sense  words 
of  art  or  technical  terms;  and,  if  it  were  apprehended  that  they  would  not  be 
correctly  understood  by  the  jury,  counsel  should  have  prepared  an  instruction 
defining  the  words,  and  submitted  it  to  the  court,  to  be  ruled  upon  in  the 
usual  way.  It  is  but  a  fair  presumption  that  the  jury  understood  the  words 
in  the  sense  in  which  they  are  used  in  the  statute,  and  that  they  were  used 
by  the  court  in  its  charge  in  the  same  sense.  It  is  said  that  "  nothing  short 
of  continuous  and  regular  illicit  intercourse  would  constitute  concubinage," 
within  the  meaning  of  the  statute;  and  8locum  v.  People^  90  111.  274,  is  cited 
in  support  of  the  statement.  Conceding  this  to  be  so,  it  does  not  follow  that 
the  court  erred  in  neglecting  to  give  an  instruction  that  was  not  asked  for. 
With  respect  to  the  case  cited,  it  was  clearly  decided  right.  Yet  we  think 
there  are  certain  expressions  in  the  opinion  which  were  not  necessary  to  a 
decision  of  the  case,  that  is,  applied  to  cases  under  the  statute  that  might  be 
suggested,  would  need  modification.  If,  by  the  above  statement,  it  is  intended 
to  assert  that  any  great  length  of  time,  or  long-continued  illicit  intercourse, 
is  necessary  to  the  establishment  of  that  relation  which  results  in  concubi- 
nage, the  proposition,  in  our  judgment,  is  unsound.  The  relation  which  gives 
rise  to  the  disreputable  state  of  woman  indicated  by  that  term  may,  like  that 
of  marriage,  be  contracted  or  assumed  in  a  day  as  easily  as  in  a  year.  When 
a  single  woman  consents  to  unlawfully  cohabit  with  a  man,  generally,  as 
though  the  marriage  relation  existed  between  them,  without  any  limit  as  to 
the  duration  of  such  illicit  intercourse,  and  actually  commences  cohabiting 
with  him,  in  pursuance  of  that  understanding,  she  becomes  his  concubine,  or, 
as  it  is  usually  expressed  in  modern  times,  "his  kept  mistress,"  which  amounts 
to  the  same  thing.  So  we  hold  in  this  case  that  when  the  heartless  libertine, 
by  his  seductive  arts  or  other  means,  induces  his  confiding  or  intimidated  vic- 
tim, as  the  case  may  be,  to  abandon  home,  and  the  wholesome  restraints  of 
parental  authority,  to  accompany  him  whithersoever  he  may  see  proper  to 
take  her,  without  limit  as  to  time  or  place,  for  the  purpose  of  submitting  to 
his  licentious  embraces,  and  ministering  to  his  unbridled  lust,  he  clearly 
brings  himself  within  the  provisions  of  the  section  of  the  statute  we  are  now 
considering,  and  subjects  himself  to  the  punishment  therein  demanded.  In 
short,  we  do  not  think  any  of  the  objections  pointed  out  to  the  court's  charge 
materially  affected  the  result,  or  are  in  any  view  of  so  serious  a  character  as 
to  require  a  reversal  of  the  judgment.  Upon  the  whole,  we  think  the  charge 
was  fully  as  fair  to  the  accused  as  it  ought  to  have  been. 
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In  oor  opinion,  a  clear  case  is  made  out  against  William  Henderson,  and, 
if  it  be  possible  to  make  out  a  case  of  aiding  and  assisting  in  the  commission 
of  an  offense,  it  must  be  admitted  that  it  has  been  done  in  this  as  to  the  other 
defendants.  The  evidence  not  only  shows  them  guilty,  but  demonstrates  that 
they  knew  at  the  time  they  were  violating  the  law.    Judgment  affirmed. 


(46  Ohio  St  663)  ,  ^ 

AuBDOEF  V.  Reed  et  ah 
{Supreme  Court  of  Ohio.    March  27, 1888.) 

L  OABNI8HHBKT-— Of  MORTGAGOR— EfFBGT—FORBCLOSUBB—PaBTIBS. 

Where,  in  proceedings  in  attachment,  the  process  of  garnishment  is  served  upon 
one  who  is  indebted  to  the  defendant  npon  notes  secnred  by  mortgage,  and  judg- 
ment is  rsDidered  for  the  plaintiff,  the  notes  and  mortgage  are,  in  legal  effect,  as- 
siff  ned  to  the  plaintiff,  and  ne  may  maintain  an  action  to  foreclose  the  mortgage ;  and 
ttus  is  BO  wbether-the  garnishee  admits  or  denies  the  indebtedness  in  his  answer. 
If  it  is  denied,  the  plaintiff  may  proceed  against  him  for  an  unsatisfactory  answer, 
and  the  foreclosure  of  the  mortgage  in  the  same  action. 

2.  Samb— JuBT  Tbiai<— Apfbal. 

Where,  in  such  action,  the  prayer  is  for  an  ordinazy  decree  of  foreclosure  and  or- 
der of  sale,  the  action  is  one  for  relief  other  than  money  only;  and,  although  an  Is- 
sue of  fact  may  be  joined  on  a  plea  by  the  garnishee  that  ne  had  paid  the  mort- 
^^age  indebtedness  before  notice  of  garnishment  was  served  on  him,  neither  party 
IS  entitled  to  demand  a  jury  for  the  trial  of  the  ls8ue»  and  either  may  appeal  from  a 
final  judgment  rendered  against  him  in  the  action. 

{Syllabus  tm  the  CovrU) 

Error  to  circuit  court,  LlcKing  county. 

The  judgment  sought  to  be  reversed  was  one  dismissing  an  appeal  taken 
by  Alsdorf  from  a  judgment  of  the  court  of  common  pleas.  The  action  in 
which  the  judgment  of  the  common  pleas  was  rendered,  was  begun  in  that 
court  by  Alsdoi-f  against  John  Reed,  Isaac  Yanatta,  Florence  Yanatta,  his 
wife,  Joseph  Conrad,  and  Joseph  H.  Goni-ad.  Alsdorf  alleged  in  his  petition 
that  on  May  26,  1880,  he  commenced  a  suit  in  that  court  against  Reed  on  a 
note  that  had  been  made  to  him  by  Reed;  that  he  caused  an  order  of  attach^ 
ment  to  issue  therein  against  Heed,  and  process  of  garnishment  to  be  served 
upon  Yanatta  and  his  wife;  that  Florence  Yanatta,  the  wife,  answered  aa 
garnishee,  saying  that  she  and  her  husband  had  made  their  notes  to  Reed; 
that  she  did  not  remember  their  amount,  date,  or  when  payable;  that  they 
were  secured  by  mortgage  on  the  land  they  lived  on;  that  her  husband  had 
told  her  that  the  notes  were  paid;  and  that  she  was  satisfied  that  they  had 
been  paid;  that  afterwards,  in  April,  1882^  he  recovered  in  his  action  a  judg- 
ment against  Reed  for  82,015.80,  and  costs  of  suit,  to  be  satisfied  from  the 
moneys  and  credits  garnished,  including  such  moneys  as  may  be  owing  by 
Florence  Yanatta;  that  her  answer  as  garnishee  was  not  satisfactory;  that 
at  the  time  she  and  her  Husband  were  served  with  notice,  and  when  the 
judgment  was  rendered  in  his  favor  against  Reed,  she  was  indebted  to  Reed 
in  the  sum  of  $2,200,  or  more,  on  the  notes  in  her  answer  mentioned.  It  is 
further  averred  in  the  petition  that  on  February  16,  1870,  Reed  sold  and  con- 
veyed  to  Florence  in  fee  200  acres  of  land  situated  in  said  county  for  $13,000,; 
for  which,  in  part,  she  made  to  Reed  nine  notes  of  $1,000  each,  dated  Septem- 
ber 1, 1869,  and  payable,  one  in  two  years,  and  the  others,  one  annually  until 
1879,  with  interest;  and  that  she  and  her  husband  executed  a  mortgage  upon 
the  same  lands  to  secure  the  notes,  which  was  recorded,  and  a  full  description 
is  given  of  tl>e  land.  It  is  then  averred  that,  when  she  was  sei-ved  with  no- 
tice as  garnishee,  the  notes  were  all  due,  but  not  all  paid,  and  that  the  con- 
dition of  the  mortgage  is  broken,  and  that  the  said  Gonrads  had  or  claimed 
some  interest  in  the  land.  The  prayer  of  the  petition  is  that  an  account  may 
be  taken  of  the  amount  remaining'due  upon  the  mortgage  indebtedness  of 
the  Yanattas  to  Reed,  and  that  an  amount  not  exceeding  the  sum  due  on 
Dlaintifl!s  judgment  may  be  ordered  to  be  paid  to  him  by  said  Florence  Yan- 
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atta,  and  that  in  default  of  such  payment  the  lands,  or  so  much  thereof  as 
may  be  necessary,  may  be  ordered  sold  for  the  payment  of  the  same.  The 
Vanattas  answered,  not  denying  the  making  of  the  notes  and  mortgage,  but 
alleging  that  the  notes  had  been  paid.  The  Conr^ds  answered,  alleging  that 
they  had  bought  th^  lands  from  the  Vanattas,  and  that  Heed  liad  released  the 
mortgage.  Alsdorf  filed  replies,  denying  both  the  payment  and  the  release. 
The  issue  of  payment  was  submitted  by  the  court  to  a  jury,  which  found  in 
favor  of  the  defendants,  on  which  the  common  pleas  rendered  judgment  dis- 
missing the  action.  The  plaintiff  appealed  to  the  district  court,  and,  on  mo- 
tion, the  cause  was  dismissed  by  the  circuit  court  on  the  ground  that  the  case 
is  not  appealable;  and  this  is  the  only  question  presented  in  the  case  in  reyiew. 
/.  BvAikingham  and  Dennis  c6  Dennis,  for  plaintiff  in  error.  J.  W.  Owens, 
Kibler  c&  Kihler,  and  Charles  H.  FoUett,  for  defendants  in  error. 

MiNSHALL,  J.,  (after  stating  the  facts  as  above.)  The  legal  effect  of  the 
garnishment  of  a  debtor  of  the  defendant  is,  where  judgment  is  rendered  for 
the  plaintiff,  to  transfer  the  indebtedness  of  the  garnishee  to  the  plaintiff  in 
the  attachment  so  far  as  the  same  may  be  necessary  to  satisfy  his  judgment, 
^Secor  V.  Witter,  39  Ohio  St.  218;)  and,  as  a  security  is  always  regarded  as  an 
incident  to  the  debt,  it  follows  that,  where  the  indebtedness  of  the  garnishee 
is  secured  by  mortgage,  the  garnishment  of  the  indebtedness  carries  with  it 
the  mortgage,  (Edtvards  v.  Edwards,  24  Ohio  St.  411.)  It  is  true  that  this 
was  the  case  of  a  creditor's  bill,  but  no  reason  is  perceived  why  a  creditoi 
should  not  be  entitled  to  the  securities  held  by  his  debtor  in  the  one  case  as 
well  as  in  the  other.  The  garnishee  may  be  insolvent,  but  his  indebtedness 
to  the  plaintiff's  debtor  may  be  amply  secured  by  mortgage,  and,  for  such  rea- 
son, of  the  same  value  as  if  the  debtor  was  entirely  solvent;  and  it  is  this 
value  that,  as  a  part  of  the  effects  of  the  debtor,  the  creditor  is  entitled  to  have 
applied  to  the  satisfaction  of  his  claim.  So  that  in  this  case,  Alsdorf,  by  the 
garnishment  of  the  Vanattas,  acquired  the  right  to  foreclose  the  mortgage 
they  had  executed  to  Reed,  unless  the  indebtedness  had  been  paid  before  the 
process  was  served  on  them.  This  is  what,  as  appears  from  his  petition,  Als- 
dorf sought  to  do.  He  set  forth  the  proceedings  in  his  suit  in  attachment 
against  Heed,  the  garnishment  of  the  Vanattas,  and  the  judgment  and  order 
in  his  favor,  the  execution  and  record  of  the  mortgage,  with  a  description  of  the 
property,  and  averred  that  the  notes  were  all  due,  but  not  all  paid,  and  prayed 
for  a  foreclosure  and  order  of  sale.  He  might  have  ignored  the  existence  of 
the  mortgage,  and  have  asked  for  a  person^  judgment  only  against  the  gar- 
nishee, upon  the  averment  that  her  answer  was  unsatisfactory;  in  other 
words,  that,  as  a  matter  of  fact,  she  was  indebted  to  Heed.  In  such  case 
there  would  be  but  little  room  for  doubt  that  neither  party  could  have  ap- 
pealed from  the  judgment  that  might  have  been  rendered  in  the  action.  la 
saying  this,  we  ignore,  for  the  time  being,  the  coverture  of  Florence  Vanatta* 
He  has,  however,  omitted  the  pursuit  of  this  remedy,  and  seeks  a  foreclos- 
ure of  the  mortgage  and  an  order  of  sale.  Prudential  reasons  might,  and  no 
doubt  did  determine  him  in  taking  this  course.  A  judgment  for  money  only 
would  have  simply  placed  him  upon  a  footing  with  the  general  creditors  of 
the  garnishee,  and  so  might  have  been  of  no  avail;  but,  in  foreclosing  the 
mortgage,  he  succeeds  to  the  rights  of  Reed,  and  is  entitled  to  be  paid  accord- 
ing  to  the  priority  of  the  mortgage  as  a  lien  upon  the  land.  If,  instead  of  hav- 
ing acquired  his  right  to  forclose  the  mortgage  by  process  of  garnishment,  it 
had  been  assigned  to  him  by  Reed  as  a  security  for  his  debt,  it  will  not  be 
claimed  that,  in  a  suit  to  foreclose  it  and  for  an  order  of  sale,  without  a  prayer 
for  a  personal  judgment  upon  the  notes,  either  party  would  have  been  en- 
titled to  a  jury  trial  upon  any  issue  of  fact  that  might  have  been  joined;  and» 
as  a  consequence,  neither  could  have  appealed  from  any  judgment  against  him 
in  the  action.    Ladd  v.  James,  10  Ohio  St.  437,    But  the  right  to  appeal  does 
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not  depend  upon  the  manner  in  which  the  title  to  tlie  mortgage  may  have  been 
acquired.  This  right  is  determined  by  the  nature  of  the  relief  that  Is  sought 
and  obtained.  When  a  money  judgment  will  answer  the  demand  of  the  plain- 
tiff, is  all  that  is  sought,  and  all  that  is  obtained,  either  party  is  entitled  to  a 
jury  trial  upon  any  issue  of  fact  joined  in  the  action,  and  no  appeal  can  be  had 
from  the  judgment  rendered.  JDunn  v.  Kanmacher^  26  Ohio  St.  497;  Chap- 
man V.  iee,  45  Ohio  St.  356,  18  N.  E.  Rep.  736;  Brundridge  v.  Qoodlove,  30 
Ohio  St.  374;  Oil  Co.  v.  Vemer,  22  Ohio  St.  372.  Where,  however,  other  re- 
lief is  required,  as  the  reformation  of  an  instrument  preparatory  to  a  recovery 
of  damages  for  a  breach  of  it,  as  was  the  case  in  Rowland  v.  Bntrekin,  27 
Ohio  St,  47,  and  so,  also,  in  Ellsworth  v.  Holcomh,  28  Ohio  St.  66 ;  or  where 
an  order  of  sale  and  a  distribution  of  the  fund  is  required,  as  in  the  foreclos- 
ure of  a  mortgage, — the  relief  souglit  goes  beyond  a  mere  money  judgment, 
and  either  p^irty  may  appeal  from  the  j udgment  against  him.  Ladd  v.  James ^ 
supra,  and  Fleming  v.  Kerkendall^  31  Ohio  St.  568.  But  in  this  case,  the 
garnishee,  Florence  Yanatta,  who  appeared  and  answered,  was  a  married 
woman.  She  seems  to  have  been  the  principal  in  the  indebtedness,  as  the  land 
mortgaged  had  been  sold  and  conveyed  to  her.  !No  personal  judgment  could 
at  that  time  have  been  rendered  against  her  as  garnishee.  The  most  that  could 
have  been  done,  as  against  her,  would  have  been  to  make  the  amount  found 
due  a  charge  upon  her  separate  estate,  and  tiave  ordered  it  sold  unless  paid» 
(Phillips  V.  Graves,  20  Ohio  St.  371;)  and  this  is  another  reason  for  holding 
that  the  action  was  appealable,  {Averyv.Vansickle,  35  Ohio  St.  270.) 

We  think  the  circuit  court  erred  in  dismissing  the  appeal.    Judgment  re 
versed,  and  cause  remanded  for  further  proceedings. 


(147  Mass.  81) 

McGann  v.  Bandall  et  al, 

WiLLARD  V.  Same. 

{Supreme  Judicial  Cov/rt  of  Massachusetts.    Suffolk.    May  7, 1888.) 

1.  OaBNIBHMBNT  — FBOPERTT  SiTBJECT  to  PhOOESS  —  SeRVICB  on  PbINOIPAL  DltVND- 

▲NT. 

A  draft  on  the  United  States  assistant  treasurer,  in  payment  of  an  Alabama  claim, 
payable  to  the  order  of  a  citizen  of  New  York,  was  attached  in  Massachusetts,  by 
e<iuitable  trustee  process  in  the  hands  of  a  citizen  of  Massachusetts,  and  an  injunc- 
tion issued  against  its  transfer  or  coUection,  but  no  service  was  made  on  the  citizen 
of  New  York!  Held,  that  the  draft  having  been  collected  by  the  trustee,  he  was 
liable  for  the  amount  after  deducting  a  lien  which  he  held  on  it.  Field  and  W.  Al- 
len, JJ.,  dissenting. 

2.  Limitation  op  Actions— Exceptions— Non-Residence— Conflict  of  Laws. 

Plaintiff  and  defendant  were  both  citizens  of  Maine  when  a  cause  of  action  ao- 
crued,  but  defendant  removed  to  New  York  before  the  time  of  limitation  had  run, 
and  lived  there  till  the  New  York  statute  of  limitations  had  run.  Held,  that  under 
i:^b.  St.  Mass.  c.  197,  §  11.  providing  that  no  action  shall  be  brought  by  any  person 
whose  claim  is  barred  in  tne  state  where;  he  resided,  and  the  laws  of  Maine  provid- 
ing that  time  when  a  defendant  is  out  of  the  state  shall  not  be  counted  in  the  time 
of  limitation,  the  cause  of  action  was  not  barred. 

Appeal  from  superior  court,  Suffolk  county. 

Plaintiff  WiJliam  McCann  sued  the  defendant  Simon  F.  Bandall  upon  a 
promissory  note  made  by  defendant,  and  in  his  bill  alleged  that  defendant 
Manning  had  in  his  possession  a  certain  negotiable  draft  issued  by  the  treas- 
ury department  of  the  United  States  in  payment  of  a  judgment  of  the  court 
of  commissioners  of  Alabama  claims,  payable  to  Randall  at  the  assistant  treas- 
ur}'  in  Boston.  The  bill  also  asked  for  an  injunction  to  restrain  defendant 
Manning  from  disposing  of  the  draft,  or  negotiating  the  same;  and  an  in- 
junction issued,  as  prayed  for;  but  defendant  Manning  afterwards  sent  the 
draft  to  Randall,  who  was  in  New  York;  and,  the  latter  having  indorsed  it» 
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it  was  paid,  and  the  amount  received  by  Bandall  or  his  agents.  The  sape- 
rior  court,  upon  plaintiff's  petition,  decreed  the  defendant  Manning  guilty  of 
contempt,  and  ordered  himjbo  pay  to  the  plaintiff  the  amount  of  the  draft, 
less  his  fees  as  attorney  for  Handall  in  securing  the  Judgment.  Defendant 
Bandall  was  not  a  citizen  of  Massachusetts,  and  was  never  personally  served 
with  process.  From  the  decree  of  the  court  the  defendants  appealed.  Other 
facts  appear  in  the  opinion.  The  facts  in  the  case  of  WiUard  v.  BandcUl  et 
al.  were  substantially  the  same  as  in  MoCann^s  Case, 

Charles  Cowley,  for  defendants. 

DefendantManning  appears  generally;  defendant  Randall  appears  specially 
only, — both  demurring  to  the  jurisdiction.  Prayers  1,  2,  and  3  of  report 
should  have  been  granted;  it  appearing  that  "service  by  publication  only*' 
was  made  on  EandiiU.  Freeman  v.  Alders<m,  119  U.  S.  185,  7  Sup.  Ct,  Rep. 
165;  Wilbur  v.  Abbot,  60  N.  H.  40;  Eastman  v.  Dearboi-ii,  68  N.  H.  364; 
Eliot  V.  MoCormick,  141  Mass.  194,  6  N.  E.  Rep.  375.  By  Rev.  St.  Me. 
1883,  c.  81,  g  103,  the  note  sued  on  in  this  case  was  barred  at  the  expiration 
of  six  years  from  its  maturity,  unless  Bandall  returned  to  Maine,  wliich  he 
has  never  done  since  the  expiration  of  said  six  years.  Drew  v.  Drew,  37  Me. 
889,  392.  The  Massachusetts  statute  of  limitations  governs  this  case.  Fear^ 
0all  V.  Dwight,  2  Mass.  8*,  89;  Wood,  Lim.  17, 20;  Ang.  Lim,  56;  Byrne  v. 
€ro7joninshield,  17  Mass.  55.  The  note  is  barred  in  New  York.  It  was  barred 
in  Massachusetts  under  Gen.  St.  c.  155,  §  1.  It  was  not  revived  by  St.  1880, 
«.  98,  re-enacted  in  Pub.  St.  c.  197,  §  11 ;  for  "where  a  statute  of  limitations 
has  taken  effect,  and  become  a  bar,  a  subsequent  alteration  of  the  law  of 
limitations  will  not  operate  retroactively,  so  as  to  remove  such  bar."  Page 
V.  Melvin,  10  Gray,  210;  Dodge  v.  Insurance  Co,,  12  Gray,  71;  Wvight  v. 
Oakley,  5  Mete.  407;  Famam  v.  Brooks,  9  Pick.  212.  The  effect  of  the 
learned  judge's  assumption  is  to  provide  different  periods  of  time  within 
which  different  classes  of  citizens  must  sue,  and  he  therefore  erred.  Chapter 
223,  Acts  1883,  conferring  equity  powers  on  the  superior  court,  is  unconstitu- 
tional. Randall  had  no  "property,  right,  title,  or  interest"  in  the  draft,  within 
-the  meaning  of  Pub.  St.  c.  151,  §  1,  d.  11.  8purr  v.  Scoville,  3  Gush.  578; 
Moody  V.  Gay,  15  Gray,  457;  Walling  v.  Beers,  120  Mass.  548,  550;  BodurtJia 
V.  Goodrich,  3  Gray,  508.  510;  Macomber  v.  Jaffray,  4  Gray,  82;  Wap.  At- 
tachm.  468,  and  cases  cited.  Prayers  three,  four,  and  five  should  have  been 
granted.  Gush.  Trustee  Process,  12,  13;  Buchanan  v.  Alexander,  4  How. 
20;  Owen  v.  Miller,  10  Ohio  St.  144;  Keyser's  Case,  4  Lawr.  Dec.  269,  825, 
and  cases  cited;  Biggs  v.  Light-Boat,  11  Allen,  162;  Ca^e  of  Qiddings,  16 
Op.  Atty.  Gen.  366.  Prayers  6  and  8  should  have  been  granted.  Prayer  9 
should  have  been  granted.  Until  the  draft  was  paid,  the  money  which  it 
represented  remained  the  money  of  the  United  States.  A  draft  iias  no  local- 
ity.  It  is  like  a  patent-right.  Carver  v.  Peck,  131  Mass.  291 ;  Dana  v.  Bank, 
13  Allen,  445;  Hancock  v.  Colyer,  99  Mass.  187.  See  Hayward  v.  Clark,  50 
Vt.  612.  Prayers  5, 6,  and  10  should  have  been  granted.  Chealy  v.  Brewer, 
7  Mass.  259;  Insurance  Co,  v.  Weeks,  Id.  438;  Hundlet  y,  Jordan,  3  Greenl. 
47;  Haven  v.  Wentworth,  2  N.  H.  93;  Grant  v.  Shaw,  16  Mass.  841.  The 
treasurer,  from  whom  Manning  received  this  draft,  might  at  any  time  recall 
it,  and  pay  the  claim  in  money.  This  suit  cannot  be  maintained  against 
Manning.  Averill  v.  Tucker,  2  Cranch,  C.  0.  544.  Manning^s  lien  as  Ran- 
dall's attorney  was  superior  to  any  right  of  Randall's  creditors.  Weed  v. 
Boutelle,  56  Vt.  570,  and  cases  cited.  The  United  States  treasury  draft  is,  in 
law,  the  same  as  a  promissory  note,  and  is  not,  therefore,  subject  to  trustee 
or  equitable  trustee  process,  as  it  cannot  be  seized  and  sold  on  execution.  It^ 
surance  Co.  v.  Weeks,  7  Mass.  438;  Hundlet  v,  Jordan,  3  Greenl.  47;  Gush. 
Trustee  Process,  12;  Perry  v.  Coates,  9  Mass.  537;  Andrews  v.  Ludlow,  5 
Pick.  28;  Weil  v.  Raymond,  142  Mass.  206,  213, 7  N.  E.  Rep.  860.    Plaintiff 
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has  not  exhausted  Ms  common-law  remedies,  and  hence  has  no  remedy  in  eq- 
uity, by  creditors'  bill  or  otherwise.  Plaintiff's  bill  must  negative  such  pos- 
sibility, Travis  v.  Tyler,  7  Gray,  146;  Jones  y.Newhall,  115  Mass.  244.  The 
judgment  of  the  court  of  commissioners  of  Alabama  claims  was  equivalent  to 
an  appropriation  by  congress  to  Randall,  and  no  court  can  interveue  to  divert 
that  appropriation  to  any  creditor  while  it  exists  in  the  form  of  a  draft  to 
Randall.  Carr  v.  U.  8.,  98  U.  S.  437;  Draft  Case,  1  Lawr.  Dec.  15.  Until 
paid  over  to  Randall,  this  fund  cannot,  in  any  legal  sense,  be  considered  a 
part  of  his  effects.  Otoen  v.  Miller,  10  Ohio  St.  144;  Hansard  v.  Robinson, 
7  Bam.  &  C.  90;  MorrUrm  v.  Bailey,  5  Ohio  St.  18;  Story,  Bills,  §  419.  The 
order  of  attachment  was  void  for  want  of  jurisdiction,  and  disobedience  of  it 
is  not  contempt,  Haines  v.  Haines,  35  Mich.  138;  Perry  v.  Mitchell,  5  De- 
nio,  537;  People  v.  O'Neil,  4:1  Oal.  109;  Brovm  v.  Moore,  61  Oal.  432;  In  re 
Morton,  10  Mich.  208;  People  v.  Sturtevant,  9  N.  Y.  263;  Sparks  v.Martyn, 
Vent.  1;  Ex  parte  Grace,  12  Iowa,  208;  Walton  v.  Beveling,  61  111.  201; 
Barst  V.  People,  62  III.  306;  Lewis  v.  Waite,  70  111.  25;.i>^A^  v.  Reed, 
78  111.  261;  Fretoin  y.  Lewis,  4  Mylne  &  C.  249;  Mooers  v.  Smedley,  6  Johns, 
Ch.  28;  1  High,  Inj.  §  1425,  p.  928.  If  the  order  disregarded  is  doubtful  as  to 
its  validity  or  scope,  the  court  has  no  lawful  authority  to  punish  tlie  disobedi- 
ence of  it  as  a  contempt.  State  v.  Bridge  Co,,  18  How.  421 ;  Weeks  v.  Smith, 
3  Abb.  Pr.  211;  U.  8.  v.  Stanwood.  13  Int.  Rev.  Rec.  77;  In  re  Gary  10 
Fed.  Rep.  622. 

E.  P.  Payson  and  W.  E.  Spear,  tot  plaintiff. 

The  statute  of  limitations  was  not  a  defense  under  the  demurrer  or  upon 
the  merits.  Pub.  St.  c.  197,  §  11;  Thomas  v.  Waterman,  7Metc.  227;  Cozine 
V.  Graham,  2  Paige,  181;  Sullivan  v.  Railroad  Co,,  94  U.  8.  806;  Langd. 
Eq.  PI.  8§  111,  129,  and  cases;  Murphy  v.  Collins,  121  Mass.  7;  Knapp  v. 
Abell,  10  Allen,  488;  Miller  v.  Molntyre,  6  Pet.  61;  Equity  Rule,  21;  Put- 
nam V.  Dike,  13  Gray,  535;  Hapgood  v.  Watson,  65  Me:  510.  The  superior 
court  acquired  jurisdiction.  A  case  within  the  court's  equitable  jurisdiction 
is  within  its  territorial  jurisdiction,  if  either  the  defendant  or  the  subject- 
matter  be  found  within.  Cookney  v.  Anderson,  31  Beav,  452.  Bee  Picquet 
V.  Swan^  5  Mason,  35;  Bissell  v.  Briggs,  9  Mass.  468,  473;  Eastman  v.  Dear- 
born, 20  Reporter,  694;  Boswell  v.  Otis,  9  How.  336;  Cooper  v.  Reynolds,  10 
Wall.  308;  Pennoyer  v.  Neff,  95  U.  S.  714;  HeidHtter  v.  Oil-Cloth  Co.,  112 
U.  S.  294,  5  Sup.  Ct.  Rep.  135;  Story,  Confl.  Law,  §  549.  That  a  bill  to  apply 
to  a  valid  claim  property  not  attachable  at.  law  of  a  defendant  not  within  the 
reach  of  the  court,  without  a  judgment  at  law  or  circumstances  of  fraud  or 
trust,  is  within  the  equitable  jurisdiction,  was  asserted  by  Lord  Hardwk^e, 
(Anon.,  1  Atk.  19;  KinasUm  v.  Clark,  2  Atk.  205;)  and  either  after  judgment, 
or  with  circumstances  of  fraud  or  trust,  by  J^rd  King,  Lord  NOTTmoHAM, 
Sir  W.  FoRTESOOB,  M.  R.,  and  Lord  Ellbnbobough,  (1686,  Smithi'er  v. 
Lends,  1  Vem.  399;  1686,  Angell  v.  Draper,  Id.;  1718,  Balch  v.  Wastall,  1  P. 
Wras.  445;  1743,  Taylor  v.  Jones,  2  Atk.  600;  1744,  King  v.  Dupine,  Id.  603, 
and  note;  1749,  Horn  v.  Horn,  Amb.  79;  1758,  Partridge  v.  Gopp,  Id.  596; 
1807,  Scott  V.  Scholey,  8  East,  467;)  but  doubted  or  denied  in,  1790,  Dundas 
V.  hutens,  1  Ves.  Jr.  196;  1794,  Caillaud  v.  Estwich,  2  Anstr.  381;  1799, 
Simmonds  v.  Kinnaird,  4  Ves.  735;  1802,  Nantes' y.  Corroch,  9  Ves.  189; 

1811.  Gxiy  V.  Pearkes,  18  Ves.  196;  1810,  McCarthy  v.  Goold,  1  Ball  &  B.  387; 

1812,  Grogan  v.  Cooke,  2  Ball  &  B.  233, — by  Lord  Thtjrlow,  Lord  Lough- 
BOROUGH,  Lord  Elix>m,  and  Lord  Manners;  and  also  by  Lord  Broughah, 
in  parliament,  in  1828.  A  foundation  for  the  negative  view  is  found  in  the 
want  of  process  in  equity,  by  Lewin,  Trusts,  (Ed.  1885,)  796.  But  if  the  or- 
igin of  the  court  of  chancery  is  correctly  traced  bv  Mr.  Spence  (Eq.  Jur.  825, 
337,  838,  et  seq,)  and  by  Prof.  Langdell,  (Eq.  PI.  §§  36-43,)  Lord  Hard- 
wicKB  was  nearer  right  than  his  successors.    Positive  statutes  have  embod- 
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led  his  views  in  England.  Spence,  Eq.  Jur.  295,  392;  Lewm,  Trusts,  796- 
799,  804,  815,  and  cases.  In  this  country  the  equitable  jurisdiction  being  the 
same  as  that  of  the  English  chancery,  (  Wheeling  Bridge  Case,  13  How.  519; 
Jones  V.  Mill  Corp,j  4  Pick.  507;  Fiske  v.  Insurance  Co.,  15  Pick.  312,)  its 
only  test  is  the  "absence  of  a  plain  and  adequate  remedy  at  law,"  ( Watsons. 
Southerland,  6  Wall.  74.)  Such  absence,  when  arising  from  inadequacy  of 
legal  process  to  appropriate  property  within  the  jurisdiction,  either  from  its 
nature  or  its  locioSf  has  been  held  to  confer  jurisdiction  aside  from  fraud  or 
trust,  {Bayard  v.  Ho f man,  4  Johns.  Ch.  450;  McDermutt  v.  Strong t  Id.  687; 
Hadden  v.  Spader,  20  Johns.  554;  Edmeston  v.  Lyde,  1  Paige,  637;  Tarhell 
V.  Origgs,  3  Paige,  207;  Storm  v.  Waddell,  2  Sandf.  Ch.  510  et  seq. ;  Bigelow 
V.  Society,  11  Vt.  283;  Williams  v.  Hubbard,  Walk.  Ch.  28;  Tappan  v. 
Evans,  11  ^.  H.  311;)  and  without  a  judgment  at  law,  if  the  debtor  be  ab- 
sent. Scott  V.  JtCMillen,  1  Litt.  302;  Kipper  v.  Qlancey,  2  Blackf.  356;  Peay 
V.  Morrison's  ExUs,  10  Grat.  1^;  Fanar  v,  Haselden,  9  Rich.  Eq.  331; 
Greenway  v.  Thomas,  14  111.  272;  Pope  v.  Solomons,  36  Ga.  541;  Russell  v, 
Clark's  Ex'rs,  7  Cranch,  89;  Pendleton  v.  Perkins,  49  Mo.  565;  Will.  Eq. 
Jur,  237.  Express  statutes,  in  many  states,  as  in  England,  have  finally  estab- 
lished the  jurisdiction  under  various  forms  of  procedure.  St.  M.  Y.  1828; 
followed,  Donovan  v.  Finn,  1  Hopk.  Ch.  67;  disagreeing  with  Hadden  v. 
Spader,  supra;  Tarbell  v.  Griggs,  supra.  See  Edmeston  v.  Zyde,  supra; 
In  re  Coates,  3  Abb.  Dec.  237;  3  Pom.  Eq.  Jur.  465,  §  1415;  3  Rev.  St.  N. 
Y.  1875,  190.  §§  56.  57;  2  Rev.  St.  Ohio  1880,  (2d  Ed.  Revised,)  8  5464;  also 
3  Supp.  Rev.  St.  1884,  §  5048; Comp.  Laws  Kan.  1885,  §  481,  p.  665;  also.  Id. 
S  53.  p.  611  et  seq,;  Rev.  St.  Me.  1883,  c.  77,  §  6,  subd.  10;  Act  Ky.  Dec.  19, 
1796,  §  4;  2  Kent.  Comm.  443,  note  e.  Such  laws  have  the  approval  of  the 
United  States  supreme  court,  (Grignon's  Lessee  v.  Astor^  2  How.  33S;  Apple- 
gate  V.  Mining  Co,,  117  U.  S.  255,  6  Sup.  Ct.  Rep.  742;  Goodman  v.  Nib- 
lack,  102  U.  S.  556,)  and  of  the  Massachusetts  supreme  judicial  court.  {May 
V.  Breed,  7  Cush.  34.  42.)  See  Massachusetts  acts:  Acts  1851,  c.  206;  Acts 
1858,  c.  34;  Pub.  St.  c.  151,  §  2,  cl.  11;  Acts  1884.  c.  285.  §  1;  Acts  1883.  c. 
223.  And  citizens  of  other  states  are,  equally  with  citizens  of  Slassachusetts, 
entitled  to  its  benefit.  Barrell  v.  Benjamin,  15  Mass.  358;  Peabody  v.  Hamr 
ilton,  106  Mass.  217;  Hoyt  v.  Thompson,  5  K.  Y.  320;  Wells,  Jur.  §  521. 
Although  not  the  subject  of  trustee  process,  negotiable  paper  is  "property." 
2  Ames,  Bills,  799;  Pub.  St.  c;203,  §  20;  Baldwin  v.  Williams,  3  Mete.  367, 
and  cases;  Otisfleld  v.  Mayberi^,  63  Me.  197;  Frost  v.  Naylor,  68  N.  C.  325. 
The  language  of  the  Massachusetts  statutes,  however,  includes  "any  proper- 
ty, right,  title,  or  interest,  legal  or  equitable,"  and  has  been  applied  to  prom- 
issory notes,  {Silloway  v.  Insurance  Co,,  8  Gray,  199;  Davis  v.  Werden,  13 
Gray,  305;  Barry  v.  Abbot,  100  Mass.  396,)  insurance  policies,  {Insurance 
Co.  V.  Sears.  109  Mass.  383;  Troy  v.  Sargent,  132  Mass.  408;  Norris  v.  In- 
surance  Co,,  131  Mass.  294,)  judgments,  {Bice  v.  Stone,  1  Allen,  566.)  agree- 
ment to  pay  a  mortgage.  {Tttcker  v.  McDonald,  105  Mass.  424.)  interest  of 
cestui  que  trust,  {Forbes  v.  Lothrop,  137  Mass.  523.)  a  mortgagee's  interest, 
{Moody  V.  Gay,  15  Gray,  457,)  and  royalty  contract,  {Lord  v.  Harte,  118 
Mass.  271.)  The  following  cases  would  not  be  in  point  under  the  amenda- 
tory act  of  1884:  Insurance  Co.  v.  Abbott,  127  Mass.  558;  Walker  v.  Brooks, 
125  Mass.  248;  Crompton  v.  Anthony,  13  Allen,  33,  37;  Russell  v.  Milton, 
133  Mass.  181;  Bartholomew  v.  Weld,  127  Mass.  210;  Tobey  v.  McFarlin, 
115  Mass.  101.  See  Phelps  v.  McDonald,  99  U.  S.  301.  The  statute  does 
not  apply  where  there  is  a  remedv  at  law,  {Schlesinger  v.  Sherman,  127  Mass. 
206 ;  Emery  v.  Bidwell,  140  Mass.  271,  3  N.  E.  Rep.  24 ;)  or  if  the  property  to 
be  reached  is  in  the  hands  of  another  court,  {Com.  v.  Insurance  Co.,  119  Mass. 
157;)  or  to  reach  lettera  patent.  {Cai-ver  v.  Peck,  131  Mass.  291;  Desper  v. 
Water-Meter  Co.,  137  Mass.  254.)  That  a  patent  is  not  within  the  present 
statute  would  have  no  relevancy  to  the  case  at  bar,  because  such  grant  is 
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not  analogous  to  negotiable  paper.  Curt.  Pat.  §  167;  Bev.  St.  IJ.  S.  §  4898; 
Bankrupt  Act  1867;  2  Drone,  Copyr.  97;  Hales  v.  ahaftoe,  1  Ves.  Jr.  86. 
note  4;  Wilder  v.  Kent,  15  Fed.  Rep.  217;  Ager  v.  Murray,  105  U.  S.  126, 181 ; 
Somerhyy,  Buntin,  118  Mass.  279,  285.  Legal  appropriation  of  negotiable 
paper  may  be  accomplished  without  indorsement  by  sequestration,  a  i-eceiver, 
a  sale,  transfer  by  order  of  court,  or  with  indorsement  by  an  appointee.  Jones 
V.  Witter,  13  Mass.  307;  Norton  v.  Insurance  Co.,  Ill  Mass.  535;  1  Daniel, 
Neg.  Inst.  §  741;  Grew  v.  Breed,  12  Mete.  370,  and  cases;  Hales  v.  &haf- 
toe,  1  Ves.  Jr.  86  note;  Anon.  v.  Bennet,  Id.  89; STiaw  v.  Wright,  3  Ves.  22; 
Hide  Y.Pettit,  1  Ch.  Gas.  81;  High,  Bee.  §§  9,  159.  192,  432.  443;  Taylor  v. 
Eckersley,  25  Wkly.  Rep.  528;  Iddings  v.  Jif^uen,  4  Sandf.  Ch.  223;  Weed  v. 
Smtdl,  3  Sandf.  Ch.  273;  Case  v.  Marchand,  23  La.  Ann.  60;  Bdmeston  v. 
Lyde,  1  Paige,  637;  Newberry  y.  Trowbridge,  13  Mich.  277;  Pub.  St.  c.  151, 
§  2,  cl.  11 ;  Perry,  Trusts,  §§  202  et  seq.,  820a;  Pub.  St.  c.  141,  §  22;  Rohinaon 
V.  Robinson,  9  Gray,  450;  Jfeloh  v.  Hooper,  119  Mass.  52;  PTate^i  v.  Walsh,  116 
Mass.  382;  /otm*  v.  Mill  Corp.,  4  Pick.  509;  Langd.  Eq.Pl.  §  44.  Govern- 
ment, as  party  to  a  contract,  corporation,  trust,  or  negotiable  instrument, 
stands  as  a  private  party.  Pennsylvania  v.  Bridge  Co.,  13  How.  560;  U.  8.  v. 
Bank.  15  Pet.  392;  Walker  v.  Smith,  21  How.  579;  Bank  v.  Millard,  10 
WaU.  158;  1  Daniel,  Neg.  Inst.  §§  486,437a;  Pingree  v.  Coffin,  12  Gray,  321; 
Pierce  v.  U.S.,  7  Ct.  Cl.  68;  Floyd  Acceptances,  7  Wall.  666;  Milnor  v.  Jfcte, 
16  Pet.  221;  Erwin  v.  CT.  flf.,97  U.  S.  395;  Railroad  Co.  v.  U.  S„  112  U.  S. 
737,  5  Sup.  a.  Rep.  368;  Goodman  v.  Niblack,  102  U.  S.  556.  The  draft  in 
suit  constituted  payment.  Gibbons  v.  U.  S.,2  Ct.  Cl.  421;  Tyers  v.  IT.  /S.,  5 
Ct.  Cl.  509;  McKnight  v.  ?7.  fif.,  13  a.  Cl.  805.  98  U*  S.  186;  Cushman  v.  Xifr- 
ftcy.  15  Gray,  361;  Getchell  v.  Chase,  124  Mass.  366;  Leonard  v.  iVye,  125 
Mass.  469;  Comegys  v.  Fa^^c,  1  Pet.  196;  Bachman  v.  Latoson,  109  tJ.  S. 
659,  3  Sup.  Ct.  Rep.  479;  Clark  v.  Clark,  17  How.  315.  Personal  property  has 
no  domicile.  Its  transfer  or  alienation,  voluntary  or  in  inmtum,  is  governed 
by  laws  of  owner's  domicile,  unless  there  is  some  positive  or  customary  law 
of  the  country  where  found,  or  where  a  trust  in  it  is  created  or  to  be  admin- 
istered. Black  V.  Zacharie,  3  How.  514;  May  v.  Breed,  supra;  Spindle  v. 
Shreve,  111  U.  S.  542,  4  Sup.  Ct.  Rep.  522.  Debts  are  administration  assets 
where  debtor  resides.  Debts  of  the  United  States  are  therefore  administra- 
tion assets,  equally  throughout  the  land,  and  payable  to  an  administrator  of 
the  domicile  or  to  an  ancillary  administrator  requiring  them  for  local  creditors. 
Vaughan  v.  Northup.  15  Pet.  1;  Wyman  v.  Halstead,  109  U.  8.  654,  8  Sup. 
Ct.  Rep.  417;  Fay  v.  Haven,  3  Mete.  114;  Railroad  Co,  v.  U.  S.,  16  Ct.  Cl. 
246;  Broum's  Case,  6  Ct.  Cl.  171;  O' Grady's  Case,  10  a.  Cl.  134,  22  Wall. 
641.  The  decree  of  the  superior  court  is  proper.  Thweatt  v,  Gammell,  56 
Ga.  98;  Stimpson  v.  Putnam,  41  Vt.  238;  In  re  Chiles,  22  Wall.  168;  Foth. 
81;  Matthews  v.  Spangenberg,  15  Fed.  Rep.  818;  CartwrighVs  Case,  114 
Mass.  234;  Pitt  v.  Davison,  37  N.  Y.  235;  People  v.  Kingsland,  *42  I^.  Y. 
325;  Field  v.  Hunt,  22  How.  Pr.  337;  De  Manneville  v.  De  Manneville,  12 
Ves.  205.  Aside  from  the  injunction,  '*tbe  bill  operates  as  an  equitable  at- 
tachment." Maxwell  v.  Cochran,  136  Mass.  74;  Squire  v.  Lincoln,  187  Mass. 
403,  and  cases  supra;  Spader  v.  Davis,  5  Johns.  Ch.  280,  20  Johns.  554. 
Defendant's  demurrers  and  motions  were  properly  overruled,  and  the  re- 
quested ruling^  refused. 

Devens,  J.  The  defendant  Randall  is  not  entitled  to  a  defense  by  virtue 
of  our  statute  of  limitations  against  the  promissory  note  now  held  by  the  plain- 
tiff McCann,  upon  the  ground  that  the  bill  was  not  brought  within  six  years 
from  the  time  the  cause  of  action  accrued.  He  is  not,  and  never  has  been,  an 
inhabitant  of  this  state,  and  our  statute  never  began  to  run  in  his  favor.  No  • 
personal  service  has  been  made  upon  him,  but  a  suit  against  him,  with  an  ef- 
fectual attachment  of  his  property  in  this  state,  or  of  his  goods,  effects,  or 
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credits  here,  situate  in  the  hands  of  others,  by  trustee  process,  or  proceeding 
similar  to  that  in  the  case  at  bar,  would  be  binding  upon  him  to  the  extent  to 
which  property  was  attached  or  sequestered ;  sufficient  notice  having  been 
given  to  him,  by  publication  or  otherwise,  of  its  pendency.  PtUnam  v.  Dike» 
18  Gray,  535. 

It  is  the  contention  of  the  defendant  Randall  (who  has  appeared  speciaily) 
that  the  complainant  is  within  the  disability  imposed  by  St.  1880,  c.  98,  (Pub. 
St.  c.  197,  §  11,)  which  provides  that  '*no  action  shall  be  brought  by  any  per- 
son whose  cause  of  action  has  been  barred  by  the  laws  of  any  state,  territory, 
or  country,  while  he  has  resided  therein. "  He  urges  that  the  note  in  suit  is  now 
outlawed,  as  against  the  complainant,  by  the  statute  of  Maine,  (in  which  state 
the  complainant  resided  when  the  note  was  given,  and  where  he  has  ever  since 
resided,)  unless  the  defendant  Randall  should  return  within  the  limits  of  that 
state,  and  that  there  is  and  can  be  no  presumption  that  he  will  so  return.  It 
is  found  as  a  fact  that  Randall  made  the  note  in  suit  on  January  18, 1869,  he 
being  then  a  resident  in  the  state  of  Maine;  that  on  November  1, 1874,  he  re- 
moved his  residence  and  domicile  to  the  state  of  New  York,  where  he  has  re- 
sided continuously,  and  since  that  time  has  never  been  in  the  state  of  Maine. 
It  is  further  found  that,  by  the  laws  of  Maine,  suits  upon  promissory  notes 
must  be  brought  within  six  years  after  the  cause  of  action  accrues,  and  suits 
brought  after  the  expiration  of  said  years  are  barred,  except  that,  "if  a  person 
is  absent  from  and  resides  out  of  the  state*'  (of  Maine)  after  a  cause  of  action 
has  accrued  against  iilm,  "the  time  of  his  absence  shall  not  be  taken  as  a  part 
of  the  time  limited  for  the  commencement  of  the  action  against  him."  Rev. 
St.  Me.  1883.  c.  81,  §  103,  Upon  this  evidence  the  presiding  judge  was  justi- 
lied  in  finding  as  a  fact  that  the  plaintiff's  claim  was  not  barred  by  the  statutes 
of  Maine.  By  the  departure  of  defendant  Randall  from  Maine,  and  his  resi- 
dence elsewhere,  the  statute  of  liqnitations  then  ceased  to  run  in  favor  of  the 
defendant  and  against  the  plaintiff.  This  has  prevented  the  outlawing  of  the 
note;  and,  so  far  as  the  statutes  of  Maine  are  before  us,  we  cannot  see  why  an 
action  might  not  now  be  maintained  by  the  plaintiff  against  Randall  in  that 
state,  if  he  could  find  property  there  to  attach,  and  thus  enable  the  court  to  ob- 
tain Jurisdiction  in  the  absence  of  Randall  personally.  When  this  bill  was 
.  brought,  any  action  by  the  complainant. in  the  courts  of  New  York  was  there 
barred,  as  the  statutes  of  li  mitations  of  that  state  are  found  to  exist ;  Randall  hav- 
ing  resided  there  more  than  six  years.  But,  as  the  complainant  never  resided 
in  New  York,  his  action  against  Randall  is  not  barred  by  the  law  of  any  state 
or  country  while  the  complainant  has  resided  therein,  which  is  the  condition 
provided  by  our  own  statute  that  would  prevent  his  maintaining  an  action  in 
this  common  wealth.  It  is  contended  that  the  draft  mentioned  in  the  complain- 
ant's bill  is  not  of  the  property,  or  goods,  effects,  or  credits,  or  of  any  right, 
title,  or  interest,  of  the  defendant  R^mdall,  and  that  neither  |t  nor  its  proceeds 
can  be  reached  by  this  proceeding  in  the  nature  of  an  equitable  trustee  process 
or  otherwise.  We  proceed  to  consider  this  question  without  regard  to  the 
character  of  the  dratt,  which  was  one  issued  by  authority  of  the  United  States, 
payable  to  the  order  of  Randall,  at  the  assistant  treasury  of  the  United  States 
in  Boston.  The  draft  was  itself  in  the  actual  custody  of  the  defendant  Man- 
ning, who  was  entitled  to  a  lien  upon  the  same,  and  its  proceeds,  for  certain 
nervices  and  disbursements,  which  lien  was  for  a  smaller  amount  than  the 
draft,  and  to  the  overplus  Randall  was  entitled.  It  will  be  unnecessary  to 
consider  what  would  be  the  powers  of  the  superior  court,  under  the  general 
equity  jurisdiction  conferred  upon  it  by  St.  1883,  c.  228,  as  the  case  at  bar 
comes  within  the  express  legislation  of  I^iib.  St.  c.  151,  §  2,  cl.  11,  which  per- 
mits "bills  by  creditors  to  reach  and  apply,  in  payment  of  a  debt,  any  prop- 
erty, right,  title,  or  interest,  legal  or  equitable,  of  a  debtor  within  this  state, 
which  cannot  be  come  at  to  be  attached  or  taken  on  execution  in  a  suit  at  law 
against  such  debtor.     This  clause  was  amended  by  St.  1884,  c.  285, — the  pur- 
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pose  of  the  amendinent  being  to  extend  Its  construction  to  certain  cases  to 
which  it  had  been  held  that  it  did  not  apply;  and  iU  intention,  when  taken 
in  connection  with  Pub.  St.  o.  151,  §  2,  is  seen  to  be  to  malie  "any  property 
of  a  debtor*'  applicable  to  the  payment  of  his  debto,  whether  he  is  personally 
within  the  jurisdiction  or  not.  That  the  right  or  property  of  Bandall  in  the 
treasury  draft  could  not  be  come  at,  be  attached  or  taken  on  execution,  wiU 
be  conceded;  and  the  property,  title,  or  interest  of  Randall  therein  is  of  the 
same  character  as  that  which  has  been  repeatedly  held  to  make  the  actual 
holder,  in  whose  custody  such  securities  are  found,  liable  to  this  process  as  the 
equitable  trustee  of  the  party  sued.  While  notes,  drafts,  etc.,  are  often  said 
to  be  evidences  of  debts,  rather  than  the  debts  themselves,  they  represent  the 
debts;  and  the  right  to  collect  such  debts  is,  by  means  of  them,  transferred 
from  one  to  another.  Under  the  clause  of  the  statute  of  frauds  relating  to 
contracts  for  tlie  sale  of  goods,  wares,  and  merchandise,  it  has  been  held  that 
contracts  for  the  sale  of  notes  were  included.  Baldwin  v.  Williams,  3  Mete. 
367.  Such  securities  are  themselves  the  subjects  of  common  sale  and  barter, 
have  a  market  value,  are  intended  to  be  transferable,  and,  when  transferred, 
to  convey  the  debts  secui*ed,  by  a  visible  and  tangible  form.  Somerby  v.  Bu/rir 
tin,  118  Mass.  279.  The  cases  in  which  it  has  been  decided  that  the  possessor 
of  promissory  notes  signed  by  third  persons.  In  which  a  debtor  against  whom 
suit  had  been  brought  had  a  valuable  interest  might  be  held,  by  the  equitable 
trustee  process,  to  apply  them,  when  collected,  tathe  payment  of  the  creditor's 
debt,  are  quite  numerous.  Davis  v.  Werden,  13  Gray,  805;  Moody  v.  0ay, 
15  Gray, 457;  Crompton  v.  AntTumy,  13  Allen, 33;  Barry  v,  Abbott,  100 Mass, 
396.  ""The  plaintiff,''  says  Mr.  Justice  BiaiSLOW,  in  Davis  v.  Werden,  ubi 
supra,  in  speaking  of  St.  1851,  c.  206,  on  which  the  clause  we  are  considering 
is  founded,  **lias  a  claim  against  one  of  the  defendants  who  resides  out  of  the 
commonwealth,  and  who  is  the  owner  of  choses  in  action  which  are  in  the 
hands  of  an  agent  residing  here.  This  is  the  case  provided  for  by  the  statute." 
If  the  possessor  of  the  notes  has  himself  u' just  claim  or  lien  upon  them,  or  the 
proceeds  to  be  derived  from  them,  on  the  most  obvious  principles  of  justice 
this  claim  or  lien  has  been  provided  for  in  any  decree  that  has  been  made  as 
to  the  application  of  them.  Silloway  v.  Insurance  Co,,  8  Gray,  199;  Barry 
V.  A  bbott,  ubi  supra.  Nor  can  it  be  important  that  the  pany  liable  on  the 
note  is  not  a  resident  of  this  state,  or  served  with  process.  While  the  remedy 
of  the  creditor  may  be  less  convenient,  or,  perhaps,  less  effectual,  on  this  ac- 
count, he  should  not,  therefore,  lose  the  benefit  he  is  entitled  to,  by  reason  of 
the  possession  in  a  third  person's  hands,  in  this  state,  of  a  valuable  security, 
in  which  his  debtor  has  a  property  or  interest,  even  if  such  security  be  real- 
ized or  suit  brought  upon  it  without  the  state. 

The  defendants  contend  that  as  no  personal  service  was  made  upon  Randall, 
and  he  is  not  before  the  court  except  as  he  has  specially  appeared  to  object  to 
the  jurisdiction,  there  could  be  no  assignment  or  transfer  of  any  right  or  prop- 
erty which  he  may  have  in  the  draft.  The  draft,  although  negotiable  in  form, 
had  not  been  indorsed  by  him ;  but  delivery  of  it  to  Manning,  or  the  possession 
of  it  by  him,  with  Knnd.iirs  consent,  operated  as  an  equitable  assignment  of 
it.  It  is  true  that  no  order  could  have  been  passed  which  would  compel  Kan* 
dall  personally  to  indorse  it;  but  means  are,  by  necessary  implication  from  the 
statute,  to  be  found  by  which  the  creditor  should  obtain  the  benefit  of  it; 
whether  by  an  order  appropriating  it  to  the  benefit  of  the  creditor,  by  seques- 
tration to  his  use,  by  a  sale  on  execution,  by  a  sale  with  a  transfer  thereof  by 
an  order  made  by  authority  of  this  court,  oi:  by  a  trustee  specially  ordered  to 
transfer  it,  or,  perhaps,  by  an  order  that  the  property  shall  be  held  until  the 
debtor  shall  himself  (even  if  not  personally  within  the  jurisdiction  of  the  court) 
consent  to  apply  it  to  the  payment  of  his  creditor,  we  need  not  now  determine. 
The  property  sought  to  be  reached  and  applied  is  to  be  so  appropriated  by 
"means,"  to  use  the  phrase  of  the  statute,  ** within  the  ordinary  procedure  of 
v.ITn.e.do.I — 6 
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the  court."  In  any  order  relating  to  such  application,  proper  provision  would 
have  been  made  for  the  just  claim  which  the  defendant  Manning  had  upon  it 
Grew  V.  Breed,  12  Mete.  363,  370;  Norton  v.  Insurance  Co.,  Ill  Mass.  535: 
Felch  V.  Hooper,  119  Mass.  52;  Robinson  v.  Robinson,  9  Gray,  450;  Walsh  y, 
WaUh,  116  Mass.  382;  1  Perry.  Trusts,  202,  220;  1  Daniel,  Keg.  Inst.  §  741. 

It  is  further  urged  that  as  the  draft  in  question  was  one  drawn  by  the  treas- 
urer of  the  United  States  upon  the  subtreasury  in  Boston,  and  was  what  is 
known  as  a  "Treasury  Draft,"  there  could  be  no  appropriation  of  it,  by  any 
legal  proceeding,  to  the  benefit  of  the  creditor.  The  proposition  mainly  re- 
lied on  is  that,  as  the  government  of  the  United  States  could  not  be  sued,  as 
the  sovereign  power,  and  that  as  the  assistant  treasurer,  upon  whom  the  draft 
was  drawn,  at  Boston,  had  he  seen  fit  to  refuse  to  recognize  the  judicial  trans-* 
fer  of  the  draft,  in  whatever  form  made,  could  not  have  been  compelled,  by 
any  order  of  this  court,  to  pay  the  money  due  thereon,  there  could  be  no  trans- 
fer of  it,  or  of  Rimdairs  right  therein,  made.  The  government  of  the  United 
States,  as  a  party  to  a  contract,  agreement,  trust,  or  bond,  or  instrument,  aa 
a  note,  draft,  or  order,  is  like  a  private  party,  except  so  far  as  it  regulates  by 
laws  its  liability.  It  may  make,  and  has  made,  many  contracts,  with  it,  un-> 
assignable,  sometimes  partially,  sometimes  entirely  so,  as  its  own  convenience 
seemed  to  dictate,  in  the  administration  of  public  affairs,  although  even  in 
these  cases  transfers  by  operation  of  law — by  assignment  to  creditors,  by  will, 
by  descent — have  usually  been  recognized  as  constituting  sufficient  assign- 
ment of  the  claim  or  contract.  Milnor  v.  Metz,  16  Pet.  221;  Erufin  y.  U.  8^ 
97  U.  S.  392;  Goodman  v.  Niblack,  102  U.  S.  556.  When  the  United  States 
becomes  a  party  to  negotiable  paper,  whether  note,  bill  of  exchange,  or  draft, 
the  responsibility  which  it  assumes  is  the  same  as  that  assumed  by  any  pri- 
vate person.  It  cannot,  indeed,  be  sued,  except  as  it  consents  to  be,  and  it 
may  not  be  possible  to  reach  and  control  its  oflQcers  by  the  same  processes  that 
may  be  applied  to  private  individuals.  It  was  held,  in  the  celebrated  case  of 
The  Floyd  Acceptances,  7  Wall.  666,  that  the  government  of  the  United  States 
had  the  right  to  use  bills  of  exchange  for  the  purpose  of  conducting  its  oper- 
ations, as  an  appropriate  means,  and  that  it  was  bound  by  the  same  princi- 
ples that  govern  individuals  in  their  relations  to  such  paper.  The  only  im- 
portant question  was  whether  Mr.  Floyd,  the  secretary  of  war,  had  authority, 
as  the  agent,  of  the  United  States,  by  virtue  of  his  office,  to  accept  the  bills 
drawn  upon  him.  In  Bank  v.  Millard,  10  Wall.  152,  where  the  question 
was  whether  the  holder  of  a  bank-check  could  sue  the  bank  under  the  circum- 
stances stated,  the  court  remarks:  "It  is  hardly  necessary  to  say  that  the 
check  in  question,  having  been  drawn  upon  a  public  depositary  by  an  officer 
of  the  government  in  favor  of  a  public  creditor,  cannot  change  the  rights  of 
the  parties  to  the  suit.  The  check  was  commercial  paper,  and  subject  to  the 
laws  which  govern  such  paper,  and  it  can  make  no  difference  whether  the 
parties  to  it  are  private  persons  or  public  agents."  This  is  but  a  restatement 
of  what  bad  been  often  previously  decided.  V.  S.  v.  Bank,  15  Pet.  392; 
Walker  v.  Smith,  21  How.  579;  Pennsylvania  v.  Bridge  Co.,  13  How.  560; 
Pierce  v.  U.  8.,  7  Ct.  CI.  68.  A  suit  to  compel  the  assignment  of  a  bond  or 
other  security  of  a  state  in  no  way  affects  the  sovereignty  of  such  state.  Pin* 
gree  v.  Coffin,  12  Gray.  321. 

That  the  draft  in  the  case  at  bar  was  drawn  by  authority  of  law,  and  in  the 
usual  course  of  business,  cannot  be  disputed.  It  operated  as  a  payment  of 
Bandall's  claim,  and  constituted  a  new  contract  with  the  government,  in 
which  any  previous  claim  was  merged.  It  was  valid  and  binding  on  the 
United  States,  in  the  hands  of  any  bona  fide  holder  thereof  by  indorsement 
for  a  valuable  consideration,  whether  suit  could  have  been  brought  upon  it  or 
not,  as  commercial  bills  of  exchange  and  promissory  notes  are  between  indi- 
viduals, whatever  objections  there  may  have  been  to  the  original  settlements 
or  claims  on  which  they  are  issued.    McKnight  v.  U.  8.,  13  Ct.  CI.  305,  98 
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U.  S.  186;  Rev.  St.  U.  S.  §  808.  The  claim  originally  held  by  the  defend- 
ant Randall  was  not,  properly  speaking,  a  debt  due  from  the  United  States, 
but  arose  from  the  fact  that  the  United  States  held  certain  funds  received 
from  Great  Britain  under  a  treaty  with  that  power,  which  were  to  be  dis- 
tributed, through  appropriate  channels,  to  those  who  had  suffered  from  dep- 
redations upon  our  commerce  daring  the  late  civil  war.  This  in  no  way  af- 
fected the  character  of  the  draft,  which  was  given  in  pursuance  of  an  adju- 
dication in  favor  of  Randall  by  the  commissioners  of  Alabama  claims.  Even 
before  merger  in  the  draft,  the  equitable  interest  in  such  a  claim  would  have 
passed  to  an  assignee  in  bankruptcy.  Leonard  v.  Nye^  125  Mass.  455.  It 
cannot  be  assumed  that  the  assistant  treasurer  of  the  United  States  would 
have  disregarded  any  transfer  of  the  draft  by  operation  of  law,  or  in  the  course 
of  judicial  proceedings,  conducted  by  a  court  having  jurisdiction  over  the 
person  of  the  actual  holder  thereof,  who  was  in  possession  of  it  by  virtue  of 
his  relation  to  or  authority  from  Randall,  to  whose  order  it  was  payable. 
Nor,  had  payment  thereof  been  refused,  would  the  transferee  have  been  rem- 
ediless. The  court  of  claims  of  the  United  States  would  have  been  open  to 
him,  and  it  has  the  right,  under  statutes  which  give  it  jurisdiction  for  the 
purpose,  to  hear  and  determine  all  claims  "founded  upon  any  contract,  ex- 
press or  implied,  with  the  government  of  the  United  States."  Milford  v. 
Com,,  144  Mass.  64,  10  N.  E.  Rep.  516,  and  cases  cited. 

It  has  been  found  that  the  debt  was  actually  due  from  Randall  to  the  com- 
plainant ;  and  after  service  of  process  in  this  case  upon  Manning,  and  after  serv- 
ice of  an  injunction  upon  him,  forbidding  its  transfer  to  Randall,  the  draft  b4>- 
ing  at  that  time  in  Boston,  the  amount  claimed  by  Manning  as  due  upon  his 
alleged  lien  was  settled  by  mutual  agreement,  and  the  draft  was  sent  to  Ran- 
dall, in  Kew  York,  and  was  there  indorsed  by  him.  Payment  of  it  was  made 
at  the  subtreasury  in  Boston,  thereafter,  and  the  amount  received  by  Ran- 
dall, or  his  agents,  was  the  sum  of  1^1.852.21,  which  waa  the  amount  due,  over 
and  above  $793.81,  which  had  been  settled  as  the  amount  of  Manning's  lien, 
and  which  Manning  then  or  previously  received.  As  the  rights  of  the  parties 
were  fixed  at  the  time  of  notice  of  the  lis  mota,  no  temporary  injunction  was 
perhaps  necessary  forbidding  any  transfer  of  property  until  the  final  decree. 
Maxwell  v.  Cochran,  186  Mass.  73.  But  it  is  found  that  the  indorsement 
and  payment  of  the  draft  was  procured  by  Manning  in  willful  disobedience 
of  the  order  of  the  superior  court,  and  in  contempt  of  its  lawful  authority. 
Under  these  circumstances,  he  has  incurred  a  liability  commensurate  with 
the  value  of  the  property  which  he  has  thus  succeeded  in  withdrawing  from 
the  control  of  the  court,  and  prevented  from  being  applied  to  the  lawful 
claims  of  Randall's  creditors.  Proceedings  for  contempt  may  be  either  for 
the  purpose  of  inflicting  punishment  upon  one  who  has  willfully  disobeyed  a 
lawful  order  of  the  court,  or  for  the  purpose  of  obtaining  the  result  which 
might  have  been  reached  by  the  enforcement  of  its  decree  but  for  the  inter- 
vert'on  of  the  wrongful  act  of  the  party  violating  its  order,  or,  in  appropriate 
cases,  for  both  purposes.  CartwrighVs  Case,  114  Mass.  234;  Maxwell  v. 
Cochran,  ubi  supra;  Stimpson  v.  Putnam,  41  Yt.  288;  Thioeatt  v.  Gam- 
mell,  56  Ga.  98;  Matthews  v.  Spangenherg,  15  Fed,  Rep.  813. 

\yith  the  suit  brought  by  the  complainant  McCann  was  also  heard  one 
brought  by  one  Willaid,  under  precisely  similar  circumstances,  which,  for 
that  reason,  does  not  require  any  separate  consideration,  as  there  was  no  dis- 
pute between  McOann  and  Willard  as  to  the  proportions  in  which  they  were 
to  receive  the  fund  if  it  was  afterwards  appropriated  to  them. 

We  are  of  opinion  that  the  presiding  judge  in  the  superior  court  rightfully 
held  that  Manning  was  bound  to  make  up  and  pay  to  the  complainant,  and 
others  standing  in  like  relation,  the  balance  of  the  draft  over  and  above  the 
sum  of  $793.81,  namely,  the  sum  of  $1,852.21,  with  interest  thereon  from  the 
28th  day  of  March,  1885,  (which  was  the  day  of  payment  of  the  draft,)  to 
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passing  of  the  final  decree.    A  majority  of  the  court  is  of  opinion  that  the  en- 
try should  be,  decree  aifirmed* 

Field,  J.,  (dissenting.)  Mr.  Justice  W.  Allen  and  myself  are  unable  to 
assent  to  the  opinion  of  the  court.  The  decree  in  this  case  is  not  a  decree  in 
the  proceedings  for  contempt  against  Manning,  and  the  question  need  not  be 
considered  whether  Manning  could  not  be  punished  for  violating  the  injunc- 
tion, although  the  bill  should  be  dismissed.  The  decree  is  the  final  decree  in 
the  cause,  and  it  proceeds  against  Manning  on  the  ground  that  he  has,  during 
the  pendency  of  the  suit,  put  wrongfully  out  of  his  possession  property  of 
Bandall  which  had  been  equitably  attached  in  the  suit,  and  which  he  could 
have  been  compelled  to  deliver  to  the  court  or  to  the  plaintiff,  to  be  applied 
in  satisfaction  of  the  debt  due  from  Bandall  to  the  plaintiff. 

The  first  questions  of  law  arise  upon  the  appeal  from  the  orders  overruling 
the  demurrers  of  each  of  the  defendants,  but  the  same  questions  of  law  were 
raised  upon  rulings  requested,  which  were  refused.  The  fundamental  ques- 
tion in  the  aise  is  whether  the  superior  court  had  any  jurisdiction  over  the 
draft  to  apply  it  to  the  payment  of  the  debt  due  to  the  plaintiff  from  Randall. 
Manning's  interest  in  the  draft  could  not  be  so  applied,  because  he  was  not 
indebted  to  the  plaintiff.  After  Manning  had  been  paid  the  amount  of  his 
claim,  he  held  the  dmit  as  an  agent  or  bailee  of  Randall.  The  court  had  no 
jurisdiction  to  render  a  personal  decree  against  Randall,  as  he  had  never  been 
a  resident  of  the  commonwealth,  or  served  with  process  within  the  common* 
wealth,  or  appeared  generally  in  the  suit.  This  is  now  the  settled  law,  under 
the  constitution  of  the  United  States;  and,  before  the  adoption  of  the  four* 
teenth  amendment  of  that  constitution,  it  was  settled  here  that  no  decree  in 
equity  could  be  rendered  against  such  a  defendant  which  could  bind  him  per* 
sonally  to  do  anytiiing.  Miot  v.  McCormiek^  144  Mass.  10,  10  N.  £.  Rep. 
705;  Walling  v.  Beers,  120  Mass.  549;  Spurr  v.  Scocille,  3  Cush.  578;  MtHxiy 
V.  Qajf^  15  Gr  y,  457.  As  was  said  in  Moody  v.  Gay,  ubi  supra :  "A  court 
of  equity  can  only  deal  with  persons  who  can  be  compelled  by  process  to  per- 
form its  decrees,  and  with  property  which  is  either  situated  within  the  limits 
to  which  its  jurisdiction  extends,  or  which  can  be  reached  through  the  action 
of  parties  who  are  amen.able  to  its  authority."  The  draft  was  drawn  by  one 
ofiicer  of  the  United  States  upon  another  officer,  payable  out  of  the  moneys  of 
the  United  States,  and  it  was,  in  effect,  a  negotiable  promissory  note  of  the 
United  States.  Com.  v.  Butteriak,  100  Mass.  12;  Miller  v.  Thompson,  3 
Mann.  &  G.  576.  The  United  States  were  not  and  could  not  have  been  made 
parties  to  the  suit.  If  this  draft  had  been  dniwn  by  a  private  person  upon 
himself,  and  he  had  been  a  resident  of  this  commonwealth,  it  might  be  con- 
tended that  he  would  have  been  liable  to  trustee  process  in  an  action  at  law 
against  liandall;  for,  although  a  complete  copy  of  the  draft  does  not  appear 
in  the  papers,  it  is  not  contended  that  the  dr<ift  was  payable  on  time.  But 
whether  this  could  have  been  done  in  the  case  supposed,  and  Manning  have 
been  admitted  as  a  claimant  to  the  extent  of  his  interest,  is  immaterial,  be- 
cause the  United  States  are  not  amenable  to  trustee  process,  and  this  remedy 
at  law  docs  not  exist.  Pub.  St.  c.  183,  §  34,  d.  1;  8cott  v.  Hawkins,  99  Mass. 
550;  Fay  v.  Sears,  ill  Mass.  154;  Macomber  v.  Doane,  2  Allen,  541;  Dar- 
ling V.  AndreiDS,  9  Allen,  106.  As  the  United  States  are  not  amenable  to 
any  process  issuing  from  a  state  court,  the  inquiry  is  whether  there  is  any 
procedure  in  this  commonwealth  whereby  a  creditor  can  reach  and  apply  to  the 
payment  of  a  debt  due  to  him  from  tlie  defendant  a  debt  due  to  the  defendant 
from  another  person,  when  neither  the  defendant  nor  that  other  person  is 
amenable  to  the  process' of  the  court  The  case  may  be  considered  as  if  the 
facts  were  that  a  citizen  of  Maryland,  in  payment  of  a  debt,  had  given  his 
promissory  note  to  a  citizen  of  New  York,  payable  to  him  or  his  order, 
and  had  intrusted  the  note  to  a  citizen  of  Massachusetts  for  delivery  to  the 
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payee,  and  a  citizen  of  Maine  had  attached  the  note,  by  the  eqaitable  process 
used  in  the  suit»  while  it  was  within  the  commonwealth  and  held  by  the  cit- 
izen of  Massachusetts  for  the  purpose  of  delivering  it  to  the  payee.  It  is  con- 
ceded that  a  state  has  jurisdiction  over  all  persons  and  property  within  its 
limits,  and  may  subject  all  property  found  within  its  limits  to  the  payment 
of  debts  due,  not  only  to  its  citizens*  but  to  the  citizens  or  subjects  of  other 
states  whom  it  permits  to  sue  io  its  courts.  To  what  extent  and  in  what 
manner  such  property  may  be  talsen,  depends  upon  the  laws  of  the  state. 
Other  states  may  or  may  not  recognize  titles  to  property  acquired  in  this  man- 
ner, but  the  courts  of  a  state  must  proceed  according  to  the  statutes  of  the 
state,  if  they  are  constitutional  and  valid  statutes,  and  according  to  its  cus- 
tomary law.  It  is  now  considered  that  a  person  who  has  Qever  been  a  citizen 
of  a  state,  or  domiciled  within  it»  and  who  is  not  personally  found  within  it 
and  served  with  process,  or  who  has  not,  by  an  appearance  in  the  suit,  <x  by 
contract,  or  in  some  other  manner*  submitted  himself  to  its  Jurisdiction,  owes 
no  duty  to  the  state  to  appear  before,  and  submit  himself  personally  to  the  de- 
cisions of»  its  court.  8ohib8bp  v.  We^tenholz^  L.  R.  6  Q.  B.  155;  Freeman  Y. 
Alderson,  119  U.  S.  185,  7  Sup.  Ct.  Bep.  165. 

It  has  been  suggested  that,  even  if  this  court  could  not  directly  apply  this 
draft  to  the  payment  of  the  debt  due  from  Bandall  to  the  plaintiff,  it  could 
sequester  it  for  the  purpose  of  compelling  Randall  to  perform  any  decree  it 
might  have  rendered  against  him.  No  such  attempt,  however,  was  made  in 
this  case.  A  writ  or  commission  of  sequestration  is  a  process  of  contempt 
against  the  property  of  the  defendant,  for  the  purpose  of  compelling  him  to 
obey  or  perform  some  order  or  decree  of  the  court.  After  the  subpoena  has 
been  served,  it  may  be  issued  to  compel  him  to  appear  or  to  put  in  bis  de- 
fense, or  to  obey  any  decree,  interlocutory  or  final,  which  the  court  may  make. 
Chattels  and  choses  in  action  may  be  sequestered,  and  the  debtors  of  the  de- 
fendant, if  parties  to  the  suit,  or»  if  not,  by  ancillary  proceedings  making 
them  parties,  may  be  compelled  to  pay  the  money  they  owe  to  the  defendant 
into  court.  Qrew  v.  Breed.  12  Meto.  368.  A  sufficient  reason  why  no  writ 
of  sequestration,  as  distinct  from  process  of  execution,  ought  to  issue  in  this 
case  against  Bandall,  is  that  he  has  never  been  in  contempt,  because  the 
court  can  make  no  order  or  decree,  which .  be  is  personally  boand  to  perform. 
A  writ  of  sequestration  ought  only  to  issue  after  the  defendant  has  been 
served  with  such  process  as  makes  him  subject  to  the  jurisdiction  of  the  court, 
according  to  the  law  of  the  tribunal.  A  writ  of  sequestration  may,  perhaps, 
issue  against  a  defendant  who  is  without  the  jurisdiction,  but  resident  within 
it,  and  who  has  absconded  to  avoid  the  service  of  process;  but  there  is  no 
satisfactory  authority  for  issuing  8»ch  a  writ  against  a  defenclant  who  has 
never  been  subject  to  the  jurisdiction,  in  order  to  compel  him  to  i^pear  in  a 
suit  brought  for  the  collection  of  a  debt.  If  this  draft  can  be  seized,  it  must 
be  by  some  process  whereby  it,  or  the  proceeds  of  it,  or  the  debt  of  which  it  is 
evidence,  can  be  taken  and  held,  and  ultimately  applied  to  the  payment  of  the 
debt  due  to  the  plaintiff,  and  not  by  any  sequestration  of  it,  if  it  cannot  be  so 
tiken  and  applied,  in  order  to  compel  Bandall  personally  to  appear  in  the  suit, 
and  pay  the  debt  established  by  the  decree. 

It  is  argued  that  this  draft  is  a  chattel  found  within  the  commonwealth, 
and  therefore  may  be  taken  and  applied  to  the  payment  of  the  plaintiff 's  debt. 
It  may  be  assumed,  without  consideration,  that  there  is  nothing  in  the  four- 
teenti)  amendment  of  the  constitution  of  the  United  States  which  prevents 
this  from  being  done.  The  question  is  whether  such  a  proceeding  is  author- 
ized by  our  laws.  Por  certain  purposes,  bills  and  notes  are  regarded  in  this 
common  wealth  as  chattels .  They  may  be  the  subject  of  conversion  •  King  v. 
Ham^  6  Allen,  298.  They  were  not  the  subject  of  larceny  at  common  law; 
but  have  been  made  so  by  statute,  in  connection  with  books  of  account,  and 
written  contracts,  receipts,  and  rel^eases,  etc.  Pub.  St.  c.  208,  §  20.  They 
MAS8.DBC.16-18  N.B.-^7 
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are  goods,  wares,  and  merchandise,  within  the  meaning  of  the  statute  of 
frauds,  (Baldwin  v.  Williams,  3  Mete.  365;)  and  they  may  be  the  subject  of 
a  gift,  either  inter  vivos  or  causa  mortis,  and  so  may  savings  bank  books,  and 
some  other  evidences  of  debt,  (Sessions  v.  Moseley,  4  Cush.  87;  Bates  v. 
Kempton,  7  Gray,  382;  Chase  v.  Redding,  13  Gray,  418;  Sheedy  v.  Roach, 
124  Mass.  472;  Pierce  v.  Bank,  129  Mass.  425;  Qrover  v.  Qrover,  24  Pick. 
261;  Hunt  v.  Hunt,  119  Mass.  474;  Taft  v.  Bowker,  132  Mass.  277.)  They 
were  not  liable  to  be  taken  on  execution  at  common  law,  and  they  have  not 
been  made  liable  by  statute.  Insurance  Co.  v.  Weeks,  7  Mass.  438;  Perry  v. 
CoaUs,  9  Mass.  536.  Pub.  St.  c.  171,  §  33,  provides  that  "bank-notes  and 
all  other  bills  or  evidences  of  debt  issued  by  a  moneyed  corporation,  and  circu- 
lated as  money,  may  be  taken  on  execution,  and  paid  to  the  creditor  at  their 
par  value,  as  money  collected,  if  he  will  accept  them ;  otherwise  they  shall  be 
sold  like  other  chattels."  But  bills  of  exchange  and  promissory  notes,  which 
do  not  circulate  as  money,  are  not  included  in  the  statute.  In  England,  by 
statute,  an  execution  may  be  levied  upon  bills  of  exchange,  promissory  notes, 
bonds,  and  other  securities  for  money,  and  the  sheriff  or  other  officer  is  au- 
thorized to  sue  for  and  recover  the  sums  secured.  1  &  2  Vict.  c«  110,  |  12. 
Promissory  notes  of  third  persons  are  not  goods,  effects,  and  credits  within 
the  meaning  of  our  statutes  relating  to  trustee  process.  The  maker  of  the 
note  may  be  summoned  as  the  trustee  of  the  holder  If  the  note  is  not  payable 
on  time,  or  is  overdue.  Lupton  v.  Cutter,  8  Pick.  298;  Lan^  v.  Felt,  7  Gray, 
491;  Hancock  v.  Colyer,  99  Mass.  187.  Promissory  notes  were  admissible  in 
evidence  under  the  money  counts  in  the  old  forms  of  pleading^  and  an  action 
at  law  can  be  maintained  against  the  maker  of  a  promissory  note  which  has 
been  lost  or  destroyed  when  a  bond  of  indemnity  will  afford  complete  protec- 
tion to  the  defendant;  and,  when  it  will  not,  a  writ  in  equity  can  be  main- 
tained. The  loss  or  destruction  of  the  note  is  not  an  extinguishment  of  the 
debt  of  which  it  is  evidence.  Falea  v.  Russell,  16  Pick.  815;  Almy  v.  Reed, 
10  Cush.  421;  McQregory  v.  McQregory,  107  Mass.  543;  Tower  v.  Bank,  3 
Allen,  387;  TutUe  v.  Standish,  4  Allen,  481;  Bank  v.  Harkins,  101  Mass. 
370;  Tucker  v.  Tucker,  119  Mass.  79;  Hinckley  v.  Railroad  Co.,  129  Mass. 
52.  For  the  purpose,  theref(ft^,  of  reaching  and  applying  the  promissory  note 
of  a  third  person,  to  the  payment  of  a  debt  due  to  the  plaintiff  from  the  owner 
of  the  note,  the  note,  in  this  commonwealth,  is  not  regarded  as  a  chattel,  but 
as  the  evidence  of  a  debt,  although,  by  reason  of  the  law-merchant,  it  is  evi- 
dence of  a  peculiar  character.  There  are  only  two  methods  in  this  common- 
weiUth  whereby  a  note  has  been  so  applied.  One  is  by  making  the  persons 
liable  on  the  note  parties  to  the  suit,  and  compelling  them  to  pay  what  they 
owe  into  court,  or  to  the  plaintiff  in  the  suit;  and  the  other  is  by  compelling 
the  owner  of  the  note  to  assign  it,  that  it  may  be  delivered  to  the  plaintiff,  or 
may  be  sold  or  collected,  and  the  proceeds  paid  into  court,  or  to  the  plaintiff. 
It  is  because  there  is  no  remedy  at  law  that  the  plaintiff  brings  this  suit 
in  equity;  and,  as  his  debt  has  not  been  reduced  to  a  judgment,  his  bill  is  not 
within  the  general  equity  jurisdiction,  and  he  must  rely  upon  the  statutes. 
Pub.  St.  c.  151,  §  2,  el.  11;  St.  1884,  c.  285,  §  1;  St.  1851,  c.  206;  St.  1858,  c. 
34;  Gen.  St.  c.  113,  §  2.  In  all  the  cases  reported  under  these  statutes,  in 
which  a  promissory  note  has  been  reached  and  applied  in  equity,  either  the 
persons  liable  on  the  note  have  been  parties  defendant,  and  brought  by  pro- 
cess within  the  jurisdiction  of  the  court,  and  compelled  to  pay  the  amount  due 
into  court  or  to  the  plaintiff;  or  the  principal  defendant,  owner  of  the  note, 
has  been  made  a  party,  and  brought  within  the  jurisdiction  of  the  court,  and 
compelled  to  deliver  up  the  note,  and,  in  effect,  to  assign  it;  or  all  tliese  per- 
sons have  been  brought  before  the  court. 

The  first  case  reported  is  Sillotoay  v.  Insurance  Co.,  8  Gray,  199.  The  de- 
fendant was  a  foreign  insurance  company,  doing  business  in  this  common- 
wealth, under  the  statutes,  and  Edwards  was  its  general  agent  in  this  corn- 
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roonwealth,  appointed  in  pursuance  of  the  statutes.  Both  defendants  were 
served  with  process,  appeared,  and  answered,  and  the  company  in  its  answer 
set  up  certain  objections  to  the  biii  by  way  of  demurrer.  The  case  was  heard 
by  the  full  court  on  the  bill  and  answer.  The  plaintiff  was  a  creditor  of  the 
company  on  policies  of  insurance  which  it  nad  issued,  under  which  losses  had 
occurred,  and  he  had  brought  an  action  at  law,  but  was  unable  to  find  prop- 
erty which  could  be  attached;  and  the  bill  alleged  that  Edwards  had  in  his 
hands  property  of  the  company,  "consisting  of  promissory  notes  given  to  the 
company  in  payment  of  premiums  or  policies  of  insurance  issued  by"  it  **in 
this  commonwealth."  In  this  case  the  coui-t  had  full  jurisdiction  over  both 
defendants  for  the  purpose  of  collecting  a  debt  due  from  the  principal  defend- 
ant; and,  although  the  company  was  a  foreign  corporation,  it  had,  under  the 
statutes,  appointed  a  citizen  of  the  commonwealth  "a  general  agent  upon 
which  all  lawful  process  against  the  company  may  be  served,  with  like  effect 
as  if  the  company  existed  in  this  state,"  and  the  process  against  the  company 
had  been  served  upon  this  general  iigent.  The  next  case  is  Sanger  v.  Ban* 
croft,  12  Gray,  365.  The  bill  was  brought  to  collect  a  debt  due  to  the  plain- 
tiff from  Bancroft,  who  resided  in  California,  and  to  reach  a  mortgage  of  land 
in  this  commonwealth  given  by  Brigham  to.Bancrof^  to  secure  the  payment 
of  a  promissory  note,  and  the  mortgage  had  been  assigned,  without  considera- 
tion, to  Tubbs.  The  note  secured  by  the  mortgage  iiad  not  been  assigned. 
Apparently,  Bancroft  was  not  served  with  process,  but  Brigham  and  Tubbs 
were.  The  note  was  not  within  the  commonwealth,  and  was  held  by  Ban- 
croft, or  some  person  unknown.  The  bill  was  dismisssed.  The  third  case  is 
Davis  v.  WerdeUf  13  Gray,  305.  It  does  not  appear  by  the  report  whether 
Couch  was  a  party  to  the  suit,  but  the  papers  on  file  show  that  he  was  served 
with  a  subpoena  within  the  commonwealth.  It  was  a  bill  brought  by  a  cred- 
itor of  Couch  &  Werden,  formerly  copartners  in  this  commonwealth,  where 
the  plaintiff  and  Couch  continued  to  reside,  to  attach  certain  promissory  notes 
given  by  Couch  to  Werden,  and  put  by  Werden  into  the  hands  of  Royce,  in 
this  commonwealth,  for  collection.  Werden,  at  the  date  of  the  bill,  resided  in 
Illinois.  There  wus  a  decree  for  the  plaintiff,  but  the  form  of  it  does  not  ap- 
pear. Boyce,  as  well  as  Couch,  the  maker  of  the  notes,  was  within  the  juris- 
diction of  the  court,  and  was  served  with  process  within  the  commonwealth. 
In  Moody  v.  Gay,  15  Gray,  457,  the  principal  defendants.  Gay  and  Pitkin, 
debtors  of  the  plaintiff,  were  inhabitants  of  this  commonwealth,  and  parties 
to  the  suit,  and  the  property  reached  was  a  mortgage  to  Pitkin  of  real  estate 
in  this  commonwealth.  In  Barry  v.  Abbott,  100  Mass.  3%,  the  original 
papers  show  t^at  Abbott,  Blood,  and  Chamberlain  were  all  residents  within 
the  commonwealth,  and  duly  served  with  process,  and  appeared  and  answered. 
In  Tucker  v.  McDonald,  105  Mass.  423,  all  the  parties  to  the  chose  in  action 
were  before  the  court.  In  Insurafuse  Co.  v.  8eara,  109  Mass.  383,  Sears,  the 
owner  of  the  policy  of  insurance,  was  a  party  served  with  process,  and  sub- 
ject to  the  jurisdiction  of  tlie  court.  Insurance  Co,  v.  Abbott,  127  Mass.  558, 
decides  that  proceedings  under  Gen.  St.  c.  113,  g  2,  now  Pub.  St.  c.  151.  §  2, 
cl.  11,  are  in  the  nature  of  an  equitable  trustee  process,  and  that  some  otlier 
person  tiian  the  plaintiff's  debtor  must  be  made  a  defendant,  and  that  a  bill 
cannot  be  maintained  for  the  purpose  of  compelling  a  defendant  by  injunction 
to  hold  in  his  own  possession  his  property  until  a  decree  be  obtained  against 
him,  in  order  that  the  property  may  be  taken  and  applied  to  the  payment  of 
the  debt  established  by  the  decree.  Some  of  the  earlier  cases  in  which  there 
was  no  equitable  trustee  before  the  court  are  criticised  and  explained  in  tiie 
opinion. 

The  plaintiff  relies  especially  upon  St.  1884,  c.  285,  §  1,  passed  since  the 
decision  in  Insurance  Co.  v.  Abbott,  That  statute  was  apparently  passed  to 
change  the  law  as  declared  by  the  following  decisions  of  this  court:  CTiap- 
man  v.  Publishing  Co.,  128  Mass.  478;  Insuratice  Co.  v.  Abbott,  ubi  supra; 
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Carver  v.  Peck,  131  Mass.  291;  Rttssell  v.  Milton,  183  Miiss.  181.  The  only 
provisions  of  this  statute  which  concern  this  case  are  those  which  relate  to 
property  which  is  in  the  hands,  possession,  or  control  of  the  debtor,  mdepend* 
ently  of  any  other  peraon,  or  is  not  within  the  state.  These  provisions  do 
not  indicate  any  intention  to  extend  the  jurisdiction  given  by  Pub.  St.  c.  151, 
§  2,  d.  11,  beyond  the  general  Jurisdiction  of  courts  of  equity  to  subject  prop- 
erty which  cannot  be  taken  on  execution  to  the  payment  of  a  judgment  ob* 
tained  at  law.  The  nature  of  tliis  general  jurisdiction  in  equity  is  stated  in 
Carver  v.  Feek^  uhi  supra,  as  follows:  "  As  the  process  of  a  court  of  chancery 
operates  in  personam,  it  is  within  the  power  of  such  a  court,  having  juris- 
diction of  the  person  of  the  defendant,  to  compel  or  restrain  a  conveyance  ot 
his  interest  in  personal  property,  or  even  in  real  property,  although  the  prop- 
erty or  estate  is  itself  outside  the  territory  to  which  the  jurisdiction  of  the 
court  is  limited."  I  have  found  no  case  decided  by  any  court  where,  under 
this  genera]  jurisdiction,  choses  in  action  have  been  taken  and  applied  in  pay- 
ment of  a  judgment,  where  none  of  the  parties  to  the  choses  in  action  were 
amenable  to  the  jurisdiction  of  the  court,  and  when  the  statutes  did  not  au- 
thorize the  choses  in  action  to  be  levied  upon  and  sold.  Ager  v.  Murray, 
105  U.  S.  126,  is  a  suit  on  a  judgment  at  law,  and  shows  the  procedure  when, 
under  this  general  jurisdiction,  letters  patent,  or  other  intangible  property,  is 
taken  and  applied  to  the  payment  of  a  judgment  The  authority  to  appoint 
a  trustee  to  execute  an  assignment  for  the  defendant,  instead  of  compelling 
him  to  execute  one,  is  derived  from  statute.  Our  stetutes  permit  a  bill  in 
equity  to  be  inserted  in  a  writ,  and  attachments  of  property  to  be  made  as  in 
actions  at  law,  and  also  permit  writs  of  seizin  or  of  execution  in  common  form 
to  issue  when  such  process  appears  to  be  an  appropriate  method  of  enforcing 
a  decree  in  equity.  Pub.  St.  c.  151,  g  29.  Pub.  St.  c.  141,  §  22,  authorize 
the  court  to  appoint  some  suitable  person  in  the  place  of  a  trustee,  under  an 
express  or  implied  trust,  of  real  or  personal  estate,  to  sell,  convey,  or  trans- 
fer the  property,  when  the  trustee  is  ^*  under  the  age  of  twenty-one  years,  in- 
sane, out  of  the  commonwealth,  or  not  amenable  to  the  process  of  any  court 
therein  which  has  equity  powers."  And  there  are  statutes  relating  to  the  ap- 
pointment of  a  person  to  act  for  others  in  certain  cases,  and  for  the  appoint- 
ment of  receivei-s,  and  the  vesting  in  them  of  the  title  to  property;  but  the 
case  at  bar  is  within  none  of  these  statutes.  Independently  of  statute,  a 
court  of  equity  oannot  appoint  a  person  to  execute  a  transfer  of  the  property 
of  another  in  his  name.  It  may  compel  a  creditor  of  the  principal  defendant, 
if  it  have  jurisdiction  over  him,  to  pay  to  the  plaintiff  the  debt  he  owes  to 
this  defendant,  but  it  does  this  only  when  it  has  jurisdiction  over  the  per- 
son of  that  creditor;  and  it  may  compel  an  assignment  of  choses  inaction, 
but  it  does  this  only  when  it  has  jurisdiction  over  the  owner  of  the  choses  in 
action.  Courts  of  law  can  transfer  the  title  to  property.  In  real  actions, 
they  declare  the  title,  and  transfer  the  possession;  in  personal  actions,  by  vir- 
tue of  a  levy  of  execution,  they  transfer  both  title  and  possession.  But  decrees 
of  courts  of  equity,  except  where  statutes  huve  made  other  provisions,  oper- 
ate only  in  personam.  '*This  power  of  creating  and  extinguishing  titles  the 
chancellor  never  had,  nor  claimed  to  have,  except  when  it  was  given  him  by 
statute.  It  is  true  that  he  frequently  directed  the  sale  of  property,  but  it  was 
by  his  control  over  the  person  of  the  owner  that  he  made  the  sale  effective, — 
i.  6.,  when  the  sale  had  been  made,  he  compelled  the  owner  to  exf>cuto  a  deed 
pursuant  to  the  sale;  and  hence  when  the  owner  was  out  of  the  jurisdiction, 
or  labored  under  any  incapacity,  e,  g.,  that  of  infancy,  the  chancellor  was 
powerless."  Langd.  Eq.  Pi.  (2d  Ed.)  §  43,  note  4;  3  Pom.  Eq.  Jur.  §  1317; 
Hart  V.  Sansom,  110  U.  S.  151,  3  Sup.  Ot.  Rep.  586.  It  is  for  want  of  this 
power,  independently  of  statute,  that  the  bill  was  dismissed  in  Spurr  v. 
Scoville,  ubi  supra.  It  was  under  the  statute  passed  to  supply  this  want  of 
power  thatxFelvh  v.  Hooper,  119  Mass.  62,  was  decided.    In  Shaw  v.  Wright, 
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8  Yes.  22,  Lord  Chancellor  Loughboeough  said  that  "you  will  not  find  any 
instance  of  an  order  to  sell,  under  a  sequestration,  a  subject  which  passes  by 
title,  and  not  by  delivery;"  and  St.  86  Geo.  III.,  c.  90.  was  passed.  The  power 
uf  a  court  of  equity  to  appoint  or  direct  its  clerk  or  master  to  make  convey- 
ance of  property  rests,  where  it  exists,  upon  statute.  If  any  power  Is  now 
exercised  by  courts  of  equity,  independently  of  statute,  to  vest  the  title  to 
property  in  receivers,  except  by  conveyance  from  the  owner,  it  is  exercised 
only  when  the  court  has  acquired  full  jurisdiction  over  the  person  of  the 
owner. 

This  case  is  not  one  in  which  the  plaintiff  claims  title  to  the  draft,  and 
where  a  decree  can  be  entered  declaring  his  title.  He  claims  that  the  draft 
is  the  property  of  Randall,  and  that  the  title  should  be  transferred  to  him,  or 
to  some  person  for  him ;  so  that  it  or  its  proceeds  may  be  applied  to  the  pay- 
ment of  the  debt  which  Randall  owes  him.  Xhe  draft  cannot  be  taken  on  ex- 
ecution. The  United  States  cannot  be  compelled  to  pay  the  debt  into  court 
or  to  the  plaintiff.  The  court  is  not  authorized  by  any  statute  to  appoint  any 
person  to  assign  the  draft,  either  by  indorsing  it,  or  by  transferring  Randall's 
property  in  it  by  delivering  it  to  any  person;  and  it  has  no  jurisdiction  over 
Randall  to  compel  him  to  do  these  things.  To  compel  the  delivery  of  the 
draft  to  the  plaintiff,  without  tranirferring  the  title  to  him,  would  be  an  abuse 
of  process,  and  would  give  the  plaintiff  no  right  to  collect  the  draft.  Whether 
it  were  wise  to  subject  such  a  chose  in  action  as  this  is,  when  neither  of  the 
parties  to  it  is  within  the  jurisdiction  of  the  court,  to  judicial  sale  at  the  in- 
stance of  any  person  who  sues  to  collect  a  debt  of  a  non-resident  defendant, 
is,  if  there  be  no  constitutional  objection,  a  question  for  the  legislature.  It 
is  to  be  noticed  that  the  statutes  do  not  permit  a  person  to  be  summoned  as 
trustee,  in  trustee  process,  '*  who  is  not  a  resident  of  the  commonwealth,"  or 
a  corporation  '*  which  is  not  established  under  its  laws,"  ** unless  he  or  it  has 
a  usual  place  of  business  in  the  commonwealth."  Pub.  St.  c.  188,  §  1.  If 
the  statutes  relating  tp  equity  jurisdiction,  which  are  relied  on,  were  intended 
to  give  to  a  creditor  whose  debt  has  not  been  reduced  to  a  judgment  means  of 
collecting  it  which  are  analogous  to  those  which  are  afforded  by  an  arrest  of 
the  debtor,  they  would  not  authorize  these  proceedings  against  a  non-resident 
debtor,  who  has  never  been  served  with  process  within  the  commonwealth, 
and  has  never  appeared  in  the  suit. 

I  think  that  the  existing  statutes  confer  no  jurisdiction  over  this  draft  to 
apply  it  to  the  payment  of  the  debt  due  to  the  plaintiff,  and  that  the  bill  should 
be  dismissed. 


(147  Masi.  85) 

Old  Colont  R.  CJo.  t>.  Tuipp. 
{Supreme  Jvdleial  Cowrt  of  Afassoc^i^etts.    Plymouth.    June  1, 1888.) 

1.  Carriers  of  Passevgbrs— Usb  of  Premises— Discrimination. 

Under  Pub.  St.  Mass.  o.  112,  %  188,  providing  that  **  every  railroad  corporation 
shall  give  to  all  persons  or  companies  reasonable  and  equal  terms,  facilities,  and 
accx>mmodatioiM  for  the  transportation  of  themselves,  their  agents  and  servants, 
and  of  any  merchandise  and  other  proi>erty,  upon  its  railroad,  and  for  the  use  of  its 
depot  and  other  huUdings  and  grounds,  and,  at  any  point  where  its  railroad  con- 
nects with  another  railroad,  reasonable  and  equal  terms  and  facilities  of  inter- 
change, "  held^  that  a  railroad  company  might  make  a  contract  giving  to  a  particu- 
lar person  the  exclusive  right  to  come  upon  its  premises,  and  solicit  patronage 
from  passengers  arriving  at  or  leaving  the  station,  and  could  maintain  an  action  of 
tort  for  trespass  against  the  owner  of  express  teains,-*a  common  carrier  of  passen- 
gers and  their  baggage  to  and  from  a  railroad  statioUj—f or  using,  without  the  con- 
sent of  the  company,  the  latter's  grounds,  buildings,  and  platforms  for  the  purpose 
of  soliciting  the  patronage  of  passengers. 
1  Same— Expressmen. 

A  common  carrier  of  passengers  and  their  baggage  to  and  from  railroad  stations, 
in  the  business  of  soliciting  the  patronage  of  passengers  at  a  railroad  station,  holds 
no  relation  with  the  raUroad  company  as  a  common  carrier,  and  has  no  right,  with- 
out its  consent,  to  use  its  statidn  grounds  and  buUdlngs. 

Morton,  C.  J.,  and  Field  and  Dbvbns,  JJ.,  dissenting. 
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Keported  case  from  superior  court,  Pljmouth  county;  Thompson,  Judge. 

This  was  an  action  of  tort,  by  the  Old  Colony  Railroad  Company  against 
George  D.  Tripp,  for  trespass  upon  plaintiff's  close.  At  the  trial  in  the  su- 
perior court  there  was  evidence  that  the  plaintiff  was  a  railroad  coi*porat!on, 
with  all  the  powers  and  subject  to  all  the  duties  of  railroad  corporations  in 
this  commonwealth;  that  Brockton  was  one  of  the  largest  stations  on  its  road; 
that  it  had  been  tlie  practice  of  the  defendant,  and  other  proprietors  of  job 
wagons,  for  four  or  five  years  prior  to  August  1, 1886,  to  go  to  the  Brockton 
station,  and  wait  for  trains,  and  to  ascertain  if  the  passengers  had  any  bag- 
gage or  other  merchandise  for  them  to  carry;  that  the  plaintiff,  on  or  about 
August  1,  1886,  made  a  contract  with  A.  S.  Porter  &  Sons,  of  Brockton,  to 
carry  all  baggage  and  merchandise  brought  by  passengers  to  the  station  in 
trains  to  such  places  in  the  city  of  Brockton  as  such  passengers  might  desire, 
and  to  provide  all  necessary  and.  sufficient  means  therefor,  to  be  paid  for  by 
the  passengers  employing  them;  that  afterwards  the  plaintiff  notified  the  de- 
fendant, and  all  other  proprietors  of  job- wagons,  not  to  come  upon  the  plain- 
tiff's premises  in  Brockton  for  the  purpose  of  soliciting  baggage  or  merchan- 
dise from  passengers  arriving  in  trains  at  the  station,  and  informed  tliem  of 
the  contract  made  with  Porter  &  Sons,  but  allowing  them,  however,  to  come 
to  the  station  to  deliver  baggage  and  merchandise  for  passengers,  and  to  take 
away  baggage  and  merchandise  for  passengers  for  which  they  might  have 
previous  orders,  but  not  to  solicit  baggage  or  merchandise  to  be  carried  away; 
that  defendant,  after  receiving  said  notice,  continued  to  come  upon  the  prem- 
ises, and  solicit  baggage  and  merchandise,  upon  the  platform  of  the  station, 
from  passengers,  upon  the  arrival  of  trains,  and  refused  to  depart  therefrom 
when  requested,  although  he  was  not  there  at  the  time  to  carry  baggage  or 
merchandise  for  passengers  going  in  the  trains,  or  to  take  baggage  or  mer- 
chandise for  passengers  upon  orders  received  away  from  the  premises.  Upon 
the  foregoing  facts,  the  presiding  judge  ordered  a  verdict  for  the  plaintiff  for 
a  nominal  sum,  and  reported  the  case  to  the  supreme  ju(llcial  court. 

J.  M.  &  T.  C.  Day  and  Hoaea  Kingman,  for  defendant. 

That,  in  common  with  all. citizens  of  the  commonwealth,  whose  business 
or  avocation  is  necessarily  connected  with  the  business  of  the  plaintiff  com- 
pany, he  had  the  right,  at  all  reasonable  and  proper  times,  to  go  upon  the 
plaintiff's  premises  when  necessary  to  the  transaction  of  his  business,  unless 
by  so  doing  he  in  some  way  interfered  with  or  obstructed  said  company  in  the 
discharge  of  its  legitimate  business,  or  interfered  with  the  convenience  of  its 
patrons.  This  proposition  is  based  upon  the  relation  declared  as  existing  be- 
tween the  railroads  of  this  commonwealth  and  the  public  in  Inhabitants  of 
Worcester  v.  Railroad  Corp.,  4  Mete.  564;  Com.  v.  Power,  7  Mete.  596;  Cam^ 
hlos  V.  Railroad  Co.,  9  Phila.  411.  In  the  first  case,  Shav^,  C.  J.,  declares 
that  an  incorporated  railroad  Is  a  "public  work,  established  by  public  author- 
ity, intended  for  the  public  use  and  benefit,  the  use  of  which  is  secured  to  the 
whole  community;"  and  that,  though  "the  real  and  personal  property  neces- 
sary to  the  establishment  and  management  of  the  railroad  is  vested  in  the  cor- 
poration," "it  is  in  trust  for  the  public."  In  the  second  case  cited  the  court 
says:  "The  opening  of  depots  and  platforms  for  the  sale  of  tickets,"  etc., 
"amounts  in  law  to  a  license  to  all  persons,  prima  foAiie,  to  enter  the  depot." 
Can  it  be  contended  that  this  "trust"  and  "license"  are  in  favor  only  of  pas- 
sengers— or  freighters?  If  so,  the  result  would  seem  to  be  that  a  railroad 
company  may,  at  its  will,  practically  monopolize  the  business  of  transporting 
both  passengers  and  freight  from  its  stations,  or  that  it  may  for  its  own  profit 
sell  and  dispose  of  such  business.  That  the  doing  of  such  a  business  by  a 
railroad  company  would  be  ultra  vires,  see  Summit  v.  State,  9  Amer.  &  Eng. 
K.  Cas.  302;  Camblos  v.  Railroad  Co,,  9  Phila.  411;  and  to  permit  such  a 
disposal  would  be  contrary  to  public  policy.  Assuming  that  the  defendant  is 
within  the  terms  of  the  implied  Ucense  on  the  part  of  the  plaintiff  to  "all  per- 
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sons/*  he  contends  that  the  plaintiff  had  no  right  to  revoke  the  same,  inas- 
much as  it  does  not  appear  that  he  in  any  way  or  degree  interfered  with  the 
convenience  of  either  passengers  or  freighters,  or  in  any  way  whatever  inter- 
fered with  or  obstructed  tlie  plaintiff  company  in  the  discharge  of  its  duties 
or  the  exercise  of  its  rights.  It  (the  revocation)  is  not  shown  to  be  either 
^'reasonable  or  useful."  Com.  v.  Potoer,  ubi  supra,  601,  603;  Summit  v. 
State,  supra.  The  regulation  or  order  excluding  the  defendant  was  without 
authority.  It  was  not  made  or  authorized  by  the  directors  oi:  the  plaintiff  cor- 
poration. The  incidental  power  of  a  subordinate  of  the  plaintiff  to  make  such 
a  regulation  or  order  extends  only  to  cases  in  wiiich  the  same  may  be  neces- 
sary in  order  to  protect  the  comfort  and  convenience  of  the  public,  or  to  en- 
able the  company  to  discliarge  its  duties  or  exercise  its  rights.  Com,  v. 
Power,  ubi  supra,  601,  602.  The  regulation  or  order  excluding  the  defend- 
ant was  unreasonable,  and  against  the  rights  of  the  public,  whether  made 
with  or  without  the  authority  of  the  plaintiff.  The  contract  made  with  the 
Messrs.  Porter  for  the  transportation  of  passengers  to  any  part  of  the  city  of 
Brockton  in  no  way  provided  for  other  passengers  leaving  the  cars  at  the  Brock- 
ton station,  or  for  the  transportation  of  their  baggage  or  merchandise.  As 
the  report  does  not  find  that  the  defendant,  at  any  time  after  the  notice  to  him 
not  to  come  upon  the  plaintiff's  premises,  ever  came  upon  them,  prepared  to 
carry  or  carried  therefrom  either  baggage  or  merchandise  for  any  parties  what- 
ever, there  was  no  such  violation  by  him  of  the  order  of  the  plaintiff's  agent 
as  to  amount  to  a  forcible  breaking  and  entering  of  the  plaintiff's  close,  for 
which  damages  are  alone  claimed.  Plaintiff  does  not  claim  that  the  acts  of 
the  defendant  either  obstructed  it  in  the  discharge  of  its  duties,  or  annoyed  the 
traveling  public,  or  tended  to  do  either.  It  does  not  appear  by  the  report 
that  the  order  to  the  defendant  not  to  come  upon  the  plaintiff's  premises  was 
given  to  him  until  after  December  20, 1886;  and  plaintiff's  declaration  alleges 
trespass  only  between  August  1  and  December  20,  1886. 

J.  If.  Benton,  Jr.,  and  C.  W.  Sumner,  for  plaintiff. 

A  person  cannot  go  on  another's  land  without  his  permission,  express  or 
implied.  He  commits  a  trespass  by  so  doing,  and  an  action  will  lie  whether 
the  land  be  inclosed  or  not,  and  although  no  actual  injury  be  done.  Merest  v. 
Earvey,  5  Taunt.  442;  Dougherty  v.  Stepp,  1  Dev.  &  B.  371;  Pierce  v.  ffoS' 
mer,  66  Barb.  345;  Brovm  v.  Peikins,  1  Allen,  89.  The  law  entitles  every 
one  to  recovery  against  every  willful  and  intentional  intruder.  Sears  v.  iy- 
ona,  2  Starkie,  318;  Rogers  v.  Spence,  13  Mees.  &  W.  571;  Viall  v.  Carpen- 
ter,  16  Gray,  285.  Every  proprietor  of  lands  or  buildings  has  the  right  to 
control  them,  and  may  even  expel  by  force  other  persons  after  ordering  them 
to  remove.  Com.  v.  Clark,  2  Mete.  25;  Com.  v.  Potoer,  7  Mete.  598.  The 
plaintiff  company  has  the  same  light  as  an  individual  to  the  exclusive  con- 
trol of  its  premises,  and  may  remove  all  persons  therefrom  who  seek  to  re- 
main against  its  will,  with  this  exception  only:  that  those  who  come  there  to 
go  upon  its  trains,  or  to  have  their  goods  transported  thereon,  have  a  right 
to  enter  and  remain  on  its  premises  so  far  as  may  be  necessary  to  secure  their 
rights  of  transportation,  subject  to  such  reasonable  regulations  for  such  use 
as  the  railroad* company  may  impose.  The  defendant,  Tripp,  at  the  time  of 
the  alleged  trespass,  was  upon  the  premises  of  the  company  without  any  in- 
tention to  take  any  of  its  trains,  or  deliver  any  goods  for  transportation,  but 
with  the  express  intent  to  further  his  own  private  business  by  soliciting  of 
passengers,  upon  their  arrival  at  the  station,  baggage  to  be  Ciirrled  by  him. 
Under  such  circumstances,  he  had  no  right  to  remain  against  the  will  of  the 
plaintiff,  and  in  so  doing  he  was  a  willful  trespasser.  Barker  v.  Railway 
Co.,  18  C.  B.  46;  Foulger  v.  Steadman,  L.  R.  8  Q.  B.  65;  Qillis  v.  Railroad 
Co.,  59  Pa.  St.  129;  Harris  v.  Stevens,  31  Yt.  79;  Railway  Co.  y.  Bingham, 
29  Ohio  St.  364;  LandHgan  v.  State,  31  Ark.  50;  Com.  v,  Poioer,  7  Mete. 
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598;  ffall  v.  Potver,  12  Mete.  482.  K  the  defendant  could  claim  that  a  prior 
use  by  him  of  the  premises  of  the  plaintiff,  with  its  assent  and  knowledge, 
for  the  purpose  of  soliciting  baggage  for  his  private  business  and  advantage, 
conferred  upon  him  a  license  to  enter  thereon,  such  license  was  in  its  nature 
revocable,  and,  at  the  time  of  the  alleged  trespass,  had  been  revoked  by  the 
action  of  the  plaintiff,  and  the  notice  given  to  the  defendant.  Wood  v.  Leadr 
hitter,  13  Mees.  &  \V.  838;  Wingar  v.  Tift^  24  Ga.  179;  Hetfleld  v.  Raih 
road  Co,^  29  N.  J.  Law,  571;  Burton  v.  ScTierp/t  1  Allen,  135.  Begulations 
are  made  by  railroad  companies  with  reference  to  their  public  duties  in  trans- 
portation of  passengers  and  freights,  and  the  reasonableness  of  them  is  al- 
ways a  question  of  law  where  the  facts  are  not  in  dispute ;  but  the  prohibi- 
tion of  the  defendant  from  plaintiff's  premises,  whenever  coming  upon  the 
same  for  the  transactions  of  his  piivate  business,  is  not  a  regulation  as  to 
any  dtkties  it  owes  the  defendant,  but  is  the  exercise  of  a  legal  right.  41 
Amer.  Dec.  472,  notes  to  Com,  v.  Power.  Common  carriers  may  even  re- 
fuse to  receive  passengers,  and  eject  them  from  their  conveyances  or  stations, 
whenever  their  conduct  is  such  as  to  annoy  or  endanger  the  safety  of  others, 
or  to  injuriously  affect  their  own  business  interests.  Jencks  v.  Coleman,  2 
Sum.  221.  If  it  be  held  that  this  was  a  regulation  made  by  the  plaintiff  com- 
pany, then  it  was  a  reasonable  regulation,  properly  made;  and,  after  notice 
to  the  defendant,  Tripp,  for  its  violation,  it  had  a  right  to  expel  him  from  its 
premises  whenever  he,  said  Tripp,  came  thereon  to  solicit  baggage,  or  so  long 
as  it  migiit  reasonably  apprehend  that  he  was  there  for  that  purpose.  41 
Amer.  Dec.  472,  notes  to  Com.  v.  Power,  7  Mete.  598;  Howell  v.  Jackson,  6 
Car.  &  P.  723;  Story,  Bailm.  476;  Chit.  Cont.  (5th  Amer.  Ed.)  478.  The  de- 
fendant in  this  case  was  a  willful  trespasser,  and  the  plaintiff  might  either 
eject  him  by  force,  or  sue  him  for  damages  for  thus  invading  their  rights  of 
property.  The  verdict  directed  by  the  superior  court  shall  be  affirmed.  Com. 
V.  Poijoer,  7  Mete.  598. 

W.  Allen,  J.  Whatever  implied  license  the  defendant  may  have  had  to 
enter  the  plaintiff's  close  had  been  revoked  by  the  regulations  made  by  the 
plaintiff  for  the  management  of  its  business,  and  the  use  of  its  property  in  its 
business.  The  defendant  entered  under  a  claim  of  right,  and  can  justify  his 
entry  only  by  showing  a  right  superior  to  that  of  the  plaintiff.  The  plaintiff  has 
all  the  rights  of  an  owner  in  possession,  except  such  as  are  inconsistent  with  the 
public  use  for  which  it  holds  its  franchise;  that  is,  with  its  duties  as  a  common 
carrier  of  persons  and  merchandise.  As  concerns  the  case  at  bar,  the  plaintiff 
is  obliged  to  be  a  common  carrier  of  passengers.  It  is  its  duty  to  furnish  reason- 
able facilities  and  accommodations  for  the  use  of  all  persons  who  seek  for  trans- 
portation over  its  road.  It  provided  its  depot  for  the  use  of  persons  who  were 
transported  on  its  cars  to  or  from  the  station,  and  holds  it  for  that  use,  and 
it  has  no  right  to  exclude  from  it  persons  seeking  access  to  it  for  the  use  for 
which  it  was  intended  and  is  held.  It  can  subject  the  use  to  rules  and  regu- 
lations; but  by  statute,  if  not  by  common  law,  the  regulations  must  be  such 
as  to  secure  reasonable  and  equal  use  of  the  premises  to  all  liaving  such  right 
to  use  them.  See  Pub.  St.  c.  112,  §  188,  Railroad  Co.  v.  Qage,  12  Gray,  393; 
Spofford  v.  Railroad  Co.,  128  Mass.  326.  The  station  was  a  passenger  sta- 
tion. Passengers  taking  and  leaving  the  cars  at  the  station,  and  persons  set- 
ting down  passengers  or  delivering  merchandise  or  baggage  for  transportation 
from  the  station,  or  taking  up  passengers  or  receiving  merchandise  that  had 
been  transported  to  the  station,  had  a  right  to  use  the  station  buildings  and 
grounds,  superior  to  the  right  of  the  plaintiff  to  exclusive  occupancy.  All 
such  persons  had  business  with  the  plaintiff  which  it  was  bound  to  attend 
to  in  the  place  and  manner  which  it  had  provided  for  all  who  had  like  busi- 
ness with  it.  The  defendant  was  allowed  to  use  the  depot  for  any  busi- 
ness that  he  had  with  the  plaintiff.    But  he  had  no  business  to  transact  with 
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the  plaintiff.  He  had  no  merchandise  or  baggage  to  deliver  to  the  plaintiff, 
or  to  receive  from  it.  His  purpose  was  to  use  the  depot  as  a  place  for  soliciir 
ing  contracts  with  incoming  passengers  for  the  transportation  of  their  bag- 
gage. The  railroad  company  may  be  under  obligation  to  the  passenger  to 
see  that  he  has  reasonable  facilities  for  procuring  transportation  for  himself 
and  Ins  baggage  from  the  station,  when  his  transit  ends.  What  conveniences 
Blmll  be  furnished  to  passengers  within  the  station  for  that  purpose  is  a  mat- 
ter wholly  between  them  and  the  company.  The  defendant  is  a  stranger 
both  to  the  plaintiff  and  to  its  passengers,  and  can  claim  no  rights  against 
the  plaintiff  to  the  use  of  its  station,  either  in  his  own  right  or  in  the  right  of 
passengers.  The  fact  that  he  is  willing  to  assume  relations  with  any  pas- 
senger which  will  give  him  relations  with  the  plaintiff  which  will  involve  the 
right  to  use  the  depot,  does  not  establish  such  relations  or  such  right;  and 
the  right  of  passengers  to  be  solicited  by  drivers  of  hacks  and  job- wagons  is 
not  such  as  to  give  to  all  such  drivers  a  right  to  occupy  the  platforms  and 
depots  of  railroads.  If  such  right  exists,  it  exists,  under  the  statute,  equally 
for  all,  and  railroad  companies  are  obliged  to  admit  to  their  depots,  not  only 
persons  having  business  there  to  deliver  or  receive  passengers  or  merchan- 
dise, but  till  persons  seeking  such  business,  and  to  furnish  reasonable  and 
equal  facilities  and  conveniences  for  all  such. 

The  only  case  we  have  seen  which  seems  to  lend  any  countenance  to  the  po- 
sition that  a  railroad  company  has  no  right  to  exclude  persons  from  occupy- 
ing its  depots  for  the  purpose  of  soliciting  the  patronage  of  passengers  is  Mark-* 
ham  V.  Brown,  8  N.  H»  523,  in  which  it  was  held  that  an  inn-bolder  had  no 
right  to  exclude  from  his  inn  a  stage^river  who  entered  it  to  solicit  guests  to 
patronise  his  stage,  in  opposition  to  a  driver  of  a  rival  line  who  had  been  ad. 
mitted  for  a  like  purpose.  It  was  said  to  rest  upon  the  right  of  the  passen* 
gers,  rather  tlian  that  of  the  driver.  However  it  may  be  with  a  guest  at  an 
&in,  we  do  not  think  that  passengers  In  a  railroad  depot  have  such  possession 
^  a  right  in  the  premises  as  will  give  to  carriers  of  baggage,  soliciting  their 
patronage,  an  implied  license  to  enter,  irrevocable  by  the  railroad  compaay. 
Baifiey  v.  Steam^BoatCo.^  67  N.  Y.  301,  and  Jencks  v.  Coleman,  2  Sum.  221* 
are  cases  directly  in  point.  See,  also.  Com,  v.  Power 9  7  Mete.  596,  and  Ear" 
ris  V.  Stevens,  31  Vt.  79. 

It  is  argued  that  the  statute  gave  to  the  defendant  the  same  right  to  enter 
upon  and  use  the  buildings  and  platforms  of  the  plaintiff  which  the  plaintiff 
gave  to  Porter  &  Sons.  The  plaintiff  made  a  contract  with  Porter  &  Sons  to 
do  all  the  service  required  by  incoming  passengers  in  receiving  from  the  plain- 
tiff, and  delivering  in  the  town,  baggage  and  merchandise  brought  by  them; 
and  prohibited  the  defendant  and  all  otlier  owners  of  job-wagons  from  enter- 
ing the  station  for  the  purpose  of  soliciting  from  passengera  the  carriage  of 
their  baggage  and  merchandise,  but  allowed  them  to  enter  for  the  purpose  of 
delivering  baggage  or  merchandise,  or  of  receiving  any  for  which  they  had 
orders.  The  statute  (Pub.  St.  c.  112,  §  188)  is  in  these  words:  **£very  rail* 
road  corporation  shall  give  to  all  persons  or  companies  reasonable  and  equal 
terms,  facilities  and  accommodations  for  the  transportation  of  themselves, 
their  agents  and  servants,  and  of  any  merchandise  and  other  property,  upon 
its  railroad,  and  for  the  use  of  its  depot  and  other  buildings  and  grounds,  and, 
at  any  point  where  its  railroad  connects  with  another  railroad,  reasonable  and 
equal  terms  and  facilities  of  interchange."  A  penalty  is  prescribed  in  sec- 
tion 191  for  violations  of  the  statute.  The  statute,  in  providing  that  railroad 
corporations  shall  give  to  all  persons  equal  facilities  for  the  use  of  its  depot, 
obviously  means  a  use  of  right.  It  does  not  intend  to  prescribe  who  shall  have 
the  use  of  the  depot,  but  to  provide  that  all  who  have  the  right  to  use  it  shall 
be  furnished  by  the  railroad  company  with  equal  conveniences.  The  statute 
applies  only  to  relations  between  railroads,  as  common  carriers,  and  their 
patrons.    It  does  not  enact  that  a  license  given  by  a  railroad  company  to  a 
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stranger  shall  be  a  license  to  all  the  world.  If  a  railroad  company  allows  a 
person  to  sell  refreshments  or  newspapers  in  its  depot,  or  to  cultivate  flowers 
on  its  station  grounds,  the  statute  does  not  extend  the  same  right  to  all  per- 
sons. If  a  railroad  company,  for  the  convenience  of  its  passengers,  allows  a 
baggage  expressman  to  travel  in  its  cars  to  solicit  the  carriage  of  the  baggage 
of  passengers,  or  to  keep  a  stand  in  its  depot  for  receiving  orders  from  pas- 
sengers, the  statute  does  not  require  it  to  furnish  equal  facilities  and  conveni- 
ences to  all  persons.  The  fact  tliat  the  defendant,  as  the  owner  of  a  job- 
wagon,  is  a  common  carrier,  gives  him  no  special  right  under  the  statute.  It 
only  shows  that  it  is  possible  for  him  to  perform  for  passengers  the  service 
which  he  wishes  to  solicit  of  them. 

The  English  railway  and  canal  traffic  act  (17  &  18  Yict.  c.  31)  requires 
every  railway  and  canal  company  to  afford  all  reasonable  facilities  for  traffic, 
and  provides  that  "no  such  company  shall  make  or  give  any  undue  or  unrea- 
sonable preference  or  advantage  to  or  in  favor  of  any  particular  peraon  orcom- 
pany,  or  any  particular  description  of  traffic,  in  any  respect  whatever."  In  re 
Marriott  v.  Railway  Co,,  1  C.  B.  (N.  S.)  499,  was  under  this  statute.  The 
complaint  was,  that  the  omnibus  of  Marriott,  in  which  he  brought  passengers 
to  the  railroad,  was  excluded  by  the  rail  way  company  from  its  station  grounds, 
when  other  omnibuses,  which  brought  passengers,  were  admitted.  An  in- 
junction was  ordered.  In  re  Beadell  v.  Railway  Co.,  2  C.  B.  (N.  8.)  509,  was 
a  complaint,  under  the  statute,  that  the  railway  company  refused  to  allow  the 
complainant  to  ply  for  passengers  at  its  station;  it  having  granted  the  exclu- 
sive right  of  taking  up  passengers  within  the  station  to  one  Clark.  The  re- 
spondent allowed  the  complainant's  cabs  to  enter  the  station  for  the  purpose 
of  putting  down  passengers,  and  then  required  him  to  leave  the  yard.  An 
injunction  was  refused.  One  ground  on  which  the  case  was  distinguished 
from  Marriott's  is  that  the  complainant  was  allowed  to  .enter  the  yard  to  set 
down  passengers,  and  was  only  prohibited  from  remaining  to  ply  for  passen- 
gers. See,  also,  In  re  Painter  v.  Railway  Co.,  2  C.  B.  (N.  S.)  702;  Barker 
V.  Railway  Co,,  18  C.  B.  46.  Besides  MarriotVe  Case,  ubi  supra,.  Palmer 
V.  Railway  Co,,  L.  R.  6  C.  P.  194,  and  Parkinson  v.  Railuoay  Co,,  Id.  654, 
are  cases  in  which  injunctions  were  granted  under  the  statute;  in  the  former 
case,  for  refusing  to  admit  to  the  station  yard  vans  containing  goods  for  de- 
livery to  the  railway  company  for  transportation  by  it;  in  the  latter  case,  for 
refusing  to  deliver  at  the  station,  to  a  carrier  authorized  to  receive  them,  goods 
which  had  been  transported  on  the  railroad. 

We  have  not  been  referred  to  any  decision  or  dictum  in  England  or  in  this 
country  that  a  common  carrier  of  passengers  and  their  baggage  to  and  from  a 
railroad  station  has  any  right,  without  the  consent  of  the  railroad  company, 
to  use  the  grounds,  buildings,  and  platforms  of  the  station  for  the  purpose  of 
soliciting  the  patronage  of  passengers,  or  that  a  regulation  of  the  company 
which  allows  such  use  by  particular  persons,  and  denies  it  to  others,  violates 
any  right  of  the  latter.  Gases,  at  common  law  or  under  statutes,  to  determine 
whether  railroad  companies,  in  particular  instances,  gave  equal  terms  and  fa- 
cilities to  different  parties  to  whom  they  furnished  transportation,  and  with 
whom  they  dealt  as  common  carriers,  have  no  bearing  on  the  case  at  bar. 
The  defendant,  in  his  business  of  solicitor  of  the  patronage  of  passengers,  h:id 
no  relations  with  the  plaintiff  as  a  common  carrier,  and  had  no  right  to  use  its 
station  grounds  and  buildings. 

A  majority  of  the  court  are  of  the  opinion  that  there  should  be  judgment  on 
the  verdict. 

Field,  J.  (dissenting.)  The  chief  justice,  Mr.  Justice  Devens,  and  my- 
self think  that  our  statutes  should  receive  a  diffei'ent  construction  from  that 
given  to  them  by  a  majority  of  the  court.  Pub.  St.  c.  112,  §  1^,  provides 
that  "every  railroad  corporation  shall  give  to  all  persons  or  companies  reason- 
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able  and  equal  terms,  facilities,  and  accommodations  for  the  transportation  of 
themselves,  their  agents  and  servants,  and  of  any  merchandise  and  other  prop- 
erty, upon  its  i-ailroad,  and  for  the  use  of  its  depot  and  other  buildings  and 
grounds,  and,  at  any  point  where  its  railroad  connects  with  another  railroad, 
reasonable  and  equal  terms  and  facilities  of  interchange. ''  Section  189  of  the 
same  chapter  provides  that  "every  railroad  corporation  shall  promptly  forward 
merchandise  consigned  or  directed  to  be  sent  over  another  road  connecting  with 
its  road,  according  to  the  directions  contained  thereon,  or  accompanying  the 
same,  and  shall  not  receive  and  forward  over  its  road  merchandise  consigned, 
ordered,  or  expressly  directed  to  be  received  and  forwarded  by  a  different 
route.**  By  section  191,  Id.,  a  railroad  corporation  which  violates  these  pro- 
visions is  liable  for  all  damages  sustained  by  reason  of  such  violation,  and  to 
a  penalty  of  $200,  which  may  be  recovered  to  the  use  of  the  party  aggrieved, 
or  to  the  use  of  the  commonwealth.  These  sections  are  taken  from  St.  1874, 
c.  872.  §§  138. 139, 141,  and  St.  1880,  c.  258.  Section  188,  Pub.  St.  c.  112,  was 
first  enacted  by  St.  1867,  c.  339.  This  section  does  not,  in  terms,  require  that 
the  persons  or  companies  to  which  the  corporation  is  required  to  give  "reason- 
able and  equal  terms,  facilities,  and  accommodations,*'  shall  own  the  merchan- 
dise which  is  transported;  nor  is  it  limited  to  the  delivery  of  merchandise  to 
be  transported  by  the  railroad  corporation.  In  the  clause  relating  to  connect- 
ing railroads,  the  section  plainly  means  that  railroads  shall  give  to  other  rail- 
roads connecting  with  them^  and  shall  receive  from  such  other  railroads,  rea- 
sonable and  equal  terms  and  facilities  of  interchange,  both  in  delivering  pas- 
sengers and  merchandise  to  and  in  receiving  them  from  the  railroads  with 
which  they  connect.  The  provision  that  every  railroad  corporation  shall  give 
to  all  persons  or  companies  reasonable  and  equal  terms,  facilities,  and  accom- 
modations for  the  use  of  the  depot  and  other  buildings  and  grounds,  must  in- 
clude the  use  of  the  depot  and  other  buildings  and  grounds  for  receiving  pas- 
sengers and  merchandise  from  a  railroad  at  the  terminus  where  the  transporta- 
tion on  the  railroad  ends,  as  well  as  for  delivering  passengers  and  merchandise 
to  a  railroad  at  the  terminus  where  such  transportation  begins.  As  the  last 
clause  of  the  section  makes  provision  for  carriers  connecting  by  railroad,  we 
think  that  the  preceding  clause  was  intended  to  make  provision  for  other  con- 
necting carriei-s,  and  to  include  public  or  common  carriers,  as  well  as  private 
carriers  actually  employed  by  passengers,  or  by  the  owners  or  consignees  of 
merchandise.  Stages  and  expresses  are  the  only  common  carriers  of  passen-' 
gers  and  of  mercliandise  to  and  from  many  places  in  the  commonwealth,  and, 
in  connection  with  railroads,  often  form  a  continuous  line  of  transportation. 
The  statute,  we  think,  was  intended  to  prevent  unjust  discrimination  by  a 
railroad  corporation  between  common  carriers  connected  witli  it  in  any  man- 
ner, and  to  require  that  the  railroad  corporation  should  furnish  to  such  car- 
riers reasonable  and  equal  terms,  facilities,  and  accommodations  in  the  use  of 
its  depot  and  other  buildings  and  grounds  for  the  interchange  of  traffic. 

A  railroad  corporation  can  mafce  reasonable  rules  and  regulations  concern- 
ing the  use  of  its  depot  and  other  buildings  and  grounds,  and  can  exclude  all 
persons  therefrom  who  have  no  business  with  the  railroad,  and  it  can  probably 
prohibit  all  persons  from  soliciting  business  for  themselves  on  its  premises. 
Whatever  may  be  its  right  to  exclude  all  common  carriers  of  passengers  or  of 
merchandise  from  its  depot  and  grounds  who  have  not  an  order  to  enter,  given 
by  persons  who  are  or  who  intend  to  become  passengers,  or  who  own  or  are 
entitled  to  the  possession  of  merchandise  which  has  been  or  is  to  be  trans- 
ported, it  cannot  arbitrarily  admit  to  its  depot  and  grounds  one  common  car- 
rier, and  exclude  all  others.  The  effect  of  such  a  regulation  would  be  to  en- 
able a  railroad  corporation  largely  to  control  the  transportation  of  passengers 
and  merchandise  beyond  its  own  line,  and  to  establish  a  monopoly  not  granted 
by  its  charter,  which  might  be  solely  for  its  own  benefit,  and  not  for  the  bene- 
fit of  the  public.    Such  a  regulation  does  not  give  "  to  all  persons  or  companies 
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reasonable  and  equal  terms^  facilities,  and  accommodations,  **  ''for  the  use  of 
its  depot  and  other  buildings  and  grounds,"  in  the  transportation  of  persons 
and  property.  See  Parkinaon  v.  Hailtoay  Co.,  L.  R.  6  0.  P.  654;  Tn  re  Palmer 
V.  Railioay  Co,,  Id.  194;  Eaepress  Co.  y.  Railroad  Co,,  57, Me.  188. 

In  re  Marriott  v.  Railway  Co.,  1  G.  B.  (N.  S.*!  499»  was  an  application 
for  an  injunction  under  St.  17  and  18  Vict.  c.  81,  %  2,  and  an  injunction  was 
issued  compelling  the  company  to  admit  the  complainant's  omnibuses  into  its 
yard,  "at  all  reasonable  times,  for  the  purpose  of  forwarding,  receiving,  and 
delivering  trafSc  upon  and  from  its  said  railway,  and  in  the  same  manner, 
and  to  the  same  extent,  as  other  public  vehicles  of  a  similar  description  are 
admitted  into  the  said  yard  for  that  purpose."  In  that  case  the  company  had 
made  arrangements  with  one  Williams  to  provide  sufficient  accommodations, 
by  means  of  omnibuses,  for  passengei-s  over  a  part  of  the  route  on  which  the 
complainant's  omnibuses  run,  but  it  appears  that  there  were  passengers  from 
Twickenham  and  Hampton  Wick,  whose  sole  reliance  was  upon  the  com- 
plainant's omnibuses.  Williams'  omnibuses  were  admitted  within  the  yard, 
to  set  down  and  to  receive  passengers,  but  the  complainant's  omnibuses  were 
not  permitted  to  enter  the  yard  for  either  purpose.  The  court  held  that,  as 
it  did  not  appear  that  there  was  any  public  benefit  which  justified  the  course 
pursued  by  the  company,  the  arrangement  with  Williams  was  an  "undue and 
unreasonable  preference  and  advantage"  in  his  favor  within  the  meaning  of 
the  statute.  In  re  Beadell  v.  Railway  Co.,  2  G.  B.  (N.  S.)  509,  and  In  re 
Painter  v.  Railway  Co,,  2  G.  B.  (N.  S.)  702,  were  both  applications  under 
the  same  statute.  In  one  of  thnse  cases  the  railway  company  had  agreed  with 
a  cab  proprietor,  in  consideration  of  £600,  to  allow  him  the  exclusive  liberty 
of  plying  for  hire  within  its  station;  and  in  the  other,  similar  exclusive  priv* 
lieges  had  been  granted  to  a  limited  number  of  cab  proprietors.  The  applica- 
tion of  a  cab  proprietor  to  be  admitted  on  equal  terms  was  refused  in  each 
case,  on  the  ground  that  it  was  not  shown  that  the  arrangement  made  by  the 
companies  was  not  beneficial  to  the  public,  and  it  was  said  that  "the  statute 
in  question  was  passed  for  the  benefit  of  the  public,  and  not  for  that  of  indi- 
viduals." The  later  English  cases  we  have  dted  seem  to  show  that,  under 
the  English  statute,  the  public  convenience  or  inconvenience  is  not  exclu- 
sively tlie  test,  but  is  only  one  element  to  be  taken  into  account  in  consider- 
ing what  is  an  undue  and  unreasonable  preference,  and  that  a  common  car- 
rier may  be  regarded  as  representing  all  those  persons  who  choose  to  employ 
him.  While  the  English  statute  provides  against  undue  and  unreasonable 
preferences  and  advantages,  it  does  not,  in  terms,  provide  that  all  persons  and 
companies  shall  have  reasonable  and  equal  terms,  facilities,  and  accommoda- 
tions for  the  use  of  the  depot  and  other  buildings  and  grounds  of  a  railroad 
corporation.  The  statute  relating  to  expressmen,  construed  in  Expreae  Co,  v. 
Railroad  Co,,ubi  supra,  is,  in  this  respect,  similar  in  terms  to  Pub. St. c.  112, 
§188. 

It  is,  undoubtedly,  a  convenience  to  passehgers  on  a  railroad  that  common 
carriers,  of  passengers,  or  of  baggage  and  other  merchandise,  should  be  in 
waiting  on  the  arrival  of  trains  at  a  station,  although  no  order  requiring  the 
attendance  of  such  carriers  has  been  previously  given.  While  the  statute  re- 
quiring a  railroad  corporation  to  give  to  all  persons  and  companies  reasona- 
ble and  equal  terms,  facilities,  and  accommodations  for  the  use  of  its  depot 
and  other  buildings  and  grounds,  must,  from  the  nature  of  the  subject,  be  so 
construed  as  to  permit  the  corporation  to  make  such  reasonable  regulations  as 
are  necessary  to  enable  it  to  perform,  without  inconvenience,  its  duties  as  a 
common  carrier,  and  as  the  size  and  condition  of  its  depot  and  other  buildings 
and  grounds  require,  yet  the  facts  stated  in  the  report  cannot  be  held  suffi- 
cient to  warrant  the  plaintiff  in  admitting  one  company  of  expressmen  to, 
and  in  excluding  all  others  from,  the  advantages  of  bringing  express  wagons 
within  its  grounds,  and  of  accepting  or  of  soliciting  employment  as  a  common 
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earner  of  baggage  from  the  passengers  arriving  at  its  depot.  The  teport  doe9 
not  show  that  any  inconvenience  to  the  railroad  company,  or  to  the  public  ua* 
ingtbe  railroad^  was  occasioned  by  the  defendant's  entering  the  grounds  of 
the  company  for  the  purpose  of  soliciting  employment  as  a  common  carrier  of 
baggage.  Upon  the  facts  as  they  appear  in  the  report,  it  cannot  be  said  that, 
within  any  reasonable  construction  of  the  statute,  reasonable  and  equal  faciU 
ities  were  granted  to  the  defendant,  and  to  A.  S.  Porter  &  Sons,  or  that  any 
necessity  existed  for  giving  a  preference  to  the  latter. 

In  Male  V.  Bighy^  27  Wkly.  llep.  884,  it  was  held  that,  if  a  railway  company 
licensed  one  person  to  ply  with  carriages  within  its  station  yard,  a  person 
not  so  licensed  commits  a  trespass  in  entering  the  yard,  against  the  proliibi- 
tion  of  the  company,  although  the  license  given  was  an  undue  pi^ference 
within  the  meaning  of  St.  17  &  18  Vict.  c.  81,  §  2.  See  Barker  v.  Kailtoap 
Co.,  18  C.  B.  46.  That  statute  authorized  an  application  to  the  court  of 
common  pleas,  or  to  a  judge  of  that  court,  by  any  person  complaining  of  a 
Violation  of  the  act,  and  authorized  the  court  or  judge  to  issue  a  writ  of  in- 
junction restraining  the  company  from  continuing  to  violate  the  act,  (section 
3;)  and  in  case  of  disobedience  by  the  company,  authorized  the  court  or  judge 
to  issue  a  writ  of  attachment,  and  to  direct  the  piiyment  of  a  sum  of  money 
not  exceeding  £200  for  every  day  during  which,  after  a  day  to  be  named,  the 
company  failed  to  obey  the  injunction;  and  by  section  6  it  was  provided  that 
"no  proceeding  shall  be  taken  for  any  violation  or  contravention  of  the  above 
enactment,  except  in  the  manner  provided, ''  saving,  however,  all  rights  un- 
der existing  laws.  By  St.  36  &  87  Vict.  c.  48,  §  6,  the  jurisdiction  given  to 
the  court  of  common  pleas  was  transferred  to  railway  commissioners.  The 
ground  of  the  decision  in  Hale  v.  Digby  is  that  the  sole  remedy  of  a  person 
aggrieved  by  the  action  of  the  railway  company  is  by  an  application  to  the 
railway  commissioners. 

The  remedies  provided  by  our  statutes  (Pub.  St.  c.  112,  §  191)  are  an  at^tion 
for  damages,  and  also  an  action  of  tort  for  a  penalty  which  may  be  recovered 
by  the  party  aggrieved  to  bis  own  use.  If  then  the  railroad  company,  upon 
the  facts  appearing  in  the  report,  had  no  right  absolutely  to  exclude  the  de- 
fendant, as  a  common  carrier,  from  entering  its  depot  and  grounds  to  solicit 
employment  from  passengers,  while  it  permitted  A.  S.  Porter  &  Sons  to  en- 
ter for  this  purpose,  and,  if  it  would  be  liable  to  the  defendant  in  an  action 
for  excluding  him,  the  defendant  could  not  be  guilty  of  a  tort  in  entering, 
for  this  purpose,  in  a  reasonable  manner  and  at  reasonable  times. 


(147  Maaa.  40) 

Commonwealth  «•  Cauey. 
{Supreme  Judlddi  Court  of  MaseaehuaeUs*    Suffolk.    June  2, 1888.) 

CaBBBBBS  or  FASSENeSRS— USV  OF  PrBMI8E»— DiSCBIMINATIOK. 

A  common  carrier  of  pa^senj^ers  and  their  baggage  to  and  from  a  railroad  Btation 
has  DO  right,  without  the  consent  of  the  railroad  company,  to  use  the  grounds,  buUd- 
ings,  or  platforms  of  the  station  for  the  purpose  of  soliciting  the  patronage  of  pas- 
sengers, and  the  company  may  make  a  contract  giving  such  right  exclusively  to  a 
particular  person  or  corporation.  Following  BaivroadCo*  v.  OMpp^  ante^  89.  Mob- 
ton,  C.  J.,  Field  and  Dbvens,  JJ.,  dissenting. 

Exceptions  from  superior  court,  Sufifolk  county;  Sherman,  Judge. 

Complaint,  under  Tub.  St.  c.  112,  §  196.  against  John  Carey,  allegiiig  that 
the  defendant  did,  ''without  right,  loiter  and  remain  within  the  passenger 
station-house  of  the  New  York  &  New  England  Railroad  Company,"  in  Bos- 
ton. At  the  trial  in  the  superior  court  it  appeared  that  the  dd!endant  was  a 
Hcensed  hackman  in  the  city  of  Boston;  that,  on  the  day  mentioned  in  the 
complaint,  he  visited  the  premises  of  the  railroad  company,  about  9  o'clock  in 
the  evening,  and  entered  the  indosure  owned  by  said  company,  with  his  hacJc, 
which  he  permitted  to  remain  near  the  platform,  within  the  indosuret  and  ro' 
mained  himself  upon  the  platform,  and  inaide  the  station-housei  It  farther 
v.lTN.E.no.l — 7 
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appeared  that  the  railroad  company  had  instructed  its  officers  not  to  permit 
any  hack  to  enter  the  inclosure  except  such  as  were  owned  or  in  the  service 
of  the  Boston  Cab  Company;  that  the  defendant  was  not  in  such  service;  and 
that  an  officer  of  the  railroad  company  requested  him  to  leave  the  premises, 
and  that  defendant  refused  and  failed  so  to  do,  but  remained  upon  the  prem- 
ises, and  inside  the  station,  for  some  minutes  after  being  requested  to  leave. 
The  judge  instructed  the  jury  that,  if  they  found  the  facts  as  above,  the  de- 
fendant was  upon  the  premises  of  the  company  without  right,  after  he  re- 
ceived the  request  to  leave;  and,  if  he  remained  and  loitered  thereafter,  the 
jury  would  be  authorized  to  find  a  violation  of  the  statute;  and  tlie  company 
had  the  lawful  right  to  request  him  to  leave,  and  he  was  bound  to  go  within 
a  reasonable  time.  The  jury  returned  a  verdict  of  guilty,  and  the  defendant 
excepted. 

John  P.  Leahy,  for  defendant. 

It  is  well  settled  that  "the  opening  of  depots  and  platforms  for  the  sale  of 
tickets,  for  the  assembling  of  persons  going  to  take  passage  or  landing  from 
the  cars,  amounts  in  law  to  a  license  to  all  persons,  prima  facie,  to  enter  the 
depot."  Com,  y.  Power,  7  Mete.  603.  The  defendant,  therefore,  had  the 
legal  right  to  enter  the  premises  of  the  railroad  company  under  this  implied 
license.  The  fact  that  the  defendant  was  a  hack-driver,  and  engaged  in  that 
occupation  at  the  time  he  was  on  the  premises,  does  not  alter  this  question. 
If,  in  the  opinion  of  the  court,  it  does,  we  respectfully  submit  the  following 
as  a  correct  statement  of  law:  The  opening  of  an  inclosure  for  hacks  for  the 
accommodation  and  convenience  of  patrons  of  the  railroad  amounts  in  law  to 
a  license  to  all  owners  of  hacks,  prima,  facie,  to  drive  their  vehicles  within 
said  inclosure.  If  this  proposition  is  correct,  then  there  can  be  no  doubt  about 
defendant's  license  to  enter.  After  the  defendant  entered,  the  license  was 
executed,  and,  so  far  as  that  particular  entry  was  concerned,  irrevocable.  "A 
license  is,  technically,  an  authority  given  to  do  some  act,  or  a  series  of  acts,  on 
the  land  of  another,  without  passing  any  estate  in  the  land."  ''These  are 
held  to  be  revocable  when  executory,  *  *  *  but  irrevocable  when  exe- 
cuted." Parker,  C.  J.,  in  Cook  v.  Steams,  11  Mass.  533-537.  See  also 
CTieever  v.  Pearson,  16  Pick.  273.  The  railroad  police  officer,  therefore,  had 
no  right  to  request  the  defendant  to  leave,  because  he  was  then  rightfully  upon 
the  premises  under  an  implied  license  already  executed  and  irrevocable.  Only 
some  breach  of  the  implied  conditions  of  that  license  would  have  warranted  a 
forcible  removal.  There  is  no  contention  that  such  a  breach  took  place.  As 
to  what  constitutes  a  breach,  see  Markham  v.  Broum,  8  K.  H.  523;  Hall  v. 
Power,  12  Mete.  482;  Com.  v.  Power,  supra.  The  commonwealth  will  un- 
doubtedly argue  that  the  instruction  given  to  the  railroad  public  officer  **  not  to 
permit  any  hack  to  enter  the  inclosure,  except  such  as  were  owned  or  in  the 
service  of  the  Boston  Cab  Company,"  amounts  to  a  depot  regulation  which 
the  defendant  was  bound  to  obey.  We  respectfully  submit  that  every  such 
regulation  must  be  "reiisonable  and  useful,"  (see  Com.  v.  Power,  supra,)  fmd 
have  for  its  object  "the  public  convenience,  and  the  quiet  and  safety  of  pas- 
sengers," (Hall  V.  Power,  supra;)  and  a  person  who  is  charged  in  any  pro- 
ceeding with  violating  it  must  be  shown  to  have  had  actual  or  constructive 
notice^ of  its  existence.  The  regulation  mentioned  was  unreasonable  and  un- 
just, because  intended  to  discriminate  in  favor  of  one  owner  of  hacks  against 
every  other  owner,  besides  preventing  competition;  and  against  public  policy 
to  discriminate  against  a  certain  class  of  patrons  of  the  road  who  do  not  want 
the  service  of  the  Boston  Cab  Company,  but  desire  that  of  hack-drivers  of 
their  own  selection.  These  patrons  are  greatly  inconvenienced, — ^forced  to 
walk  a  long  distance  beyond  others,  into  the  public  street,  while  the  patron*! 
9f  the  Boston  Cab  Company  receive  attention  close  at  hand, — ^to  increase  the 
revenue  of  the  Boston  Cab  Company,  or  the  railroad  company,  or  of  both,  by 
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forcing  the  passengers  of  the  road  to  use  the  vehicles  of  the  cab  company,  or 
suffer  great  inconvenience  to  secure  others,  even  though  these  other  vehicles 
are  better  or  preferable  for  personal  reasons.  We  respectfully  invite  attention 
to  the  language  of  the  court  in  Markham  v.  Broion,  8  N.  H.  530, 531,  which, 
we  submit,  is  a  true  statement  of  the  law,  for  in  this  matter  there  is  no  dis- 
tinction between  an  innkeeper  and  a  railroad.  We  submit  that  there  was  no 
sufficient  evidence  of  any  depot  regulation ;  that  the  regulation,  so  called,  dis- 
cussed, was  not  for  "the  public  convenience,  and  the  quiet  and  safety  of  pas- 
sengers," and  that  the  question  whether  such  regulation  was  reasonable  sliould 
have  been  submitted  as  a  question  of  fact  to  the  jury.  The  presiding  judge 
erred  in  deciding  this  as  a  question  of  law.  He  could  not  have  decided  the 
defendant's  right  without  first  deciding  this  question.  The  defendant  cannot 
be  held  under  chapter  112,  §  196,  unless  he  had  "actual  or  constructive  no- 
tice"  of  the  regulation.  There  was  no  proof  of  such  a  notice.  We  submit 
that  the  defendant  had  a  legal  right  to  remain  upon  the  premises  after  having 
been  requested  to  leave  by  the  railroad  police  oiBcer  under  the  statute  alleged 
to  have  been  violated. 

Andrew  J,  Waterman,  Atty.  Gen.,  for  the  Commonwealth. 

The  ruling  of  the  court  was  correct.  It  is  well  settled  that  a  proprietor  of 
lands  or  buildings  has  a  right  to  the  control  of  them,  and  may  put  out  other 
persons,  after  ordering  them  to  remove.  Com.  v.  Clark,  2  Mete.  25.  It  is 
clear,  also,  that  a  railroad  corporation  may  make  reasonable  and  suitable  regu- 
lations for  the  conduct  of  its  own  business,  and  the  business  of  others  wiio 
frequent  its  buildings  and  grounds,  and  that  these  regulations  may  be  enforced 
by  the  proper  officers  of  the  company.  While  a  railroad  corporation ,  as  a  com- 
mon carrier,  is  bound  to  afford  and  give  a  public  service,  its  duty  in  that  re- 
spect is  not  unlimited,  and  is  in  many  respects  to  be  governed  as  a  private  in- 
dividual would  be.  The  company,  when  open  for  business,  gives  an  implied 
license  to  any  and  all  persons  to  enter  its  building  and  grounds.  But  a  license 
of  this  nature  Is  revocable;  and  if  legally  and  actually  revoked,  for  sufficient 
cause,  and  due  notice  given  to  an  individual,  or  class  of  individuals,  and  they 
still  persist  in  entering,  it  is  without  a  license,  and  they  may  be  prosecuted 
for  trespass,  forcibly  removed,  or,  under  the  statute,  fined.  Com,  v.  Potver, 
7  Mete.  596;  Hall  v.  Poioer,  12  Mete.  482. 

W.  Allen,  J.  The  only  exception  taken  was  to  the  instruction  that  the 
defendant  had  no  right  to  remain  on  the  premises  of  the  railroad  company 
after  being  requested  to  leave.  The  recent  case  of  Railroad  Co.  y.  Tripp, 
ante,  89,  is  decisive  of  the  question.    Exceptions  overruled. 


(114  Ind.  451) 

Kbrnodle  V,  Gibson. 

{Supreme  Court  of  IndUma.    May  10, 1888.) 

L  Appeal— Rbvijsw—Objbctions  not  Raisbd  Below. 

Where  the  overruling  of  plaintiff's  motion  for  a  new  trial  is  the  only  error  as- 
signed, the  appeUate  court  will  not  consider  causes  for  a  new  trial  whicn  were  not 
presented  to  the  trial  court  in  such  motion. 
2l  Save— Matters  hot  Apfabbnt  of  Rbcobd. 

Where  the  evidence  is  not  In  the  record,  an  appellate  court  will  not  reverse  a  judg- 
ment for  alleged  error  In  overruling  plaintiff's  motion  for  a  new  trial;  but  it  must 
appear  from  the  record  that  such  error  might,  and  prohably  did,  injure  the  plain- 

S.  Same.  ' 

Where  the  record  does  not  show  that  plaintiff,  in  an  action  on  a  promissory 
note,  which,  his  complaint  alleged,  was  **so  mutilated  and  partially  lost  as  to  be  im- 
possible of  copy, "  proved,  after  a  general  denial  by  defendant,  the  existence,  de 
struction,  loss,  and  contents  of  such  note,  an  appellate  court  cannot,  for  alleged  w 
Ton  of  the  trial  court,  reverse  its  judgment  given  for  defendant. 
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Appeal  from  circait  court,  Boone  county;  Thomas  J.  TisRHirNE,  Judge. 

Action  by  John  W.  Kernodle  on  a  promissory  note,  against  George  W.  Gib* 
son  and  John  McLean.  Defendant  Gibson  alone  appeared.  Jury  trial,  and 
verdict  for  defendant.    Plaintiff  appealed. 

JtUian  &  Julian^  for  appellant.  W.  J.  DameU  and  0.  8*  Wesnert  for  ap« 
pellee. 

HowK,  J.  This  was  a  suit  by  appellant  Kernodle,  as  plaintiff,  against  ap- 
pellee Gibson  and  one  John  McLean,  as  defendants.  Plaintiff's  complaint 
counted  upon  a  promissory  note  for  81,000,  alleged  to  have  been  executed  by 
the  defendants  on  the  12th  day  of  February,  1871,  to  the  plaintiff  herein,  and 
to  have  been  payable  10  months  after  the  date  thereof,  with  10  per  cent,  in- 
terest thereon  from  date,  and  with  resisonable  attorney's  fees  if  suit  should  be 
brought  thereon.  It  was  averred  in  the  complaint,  among  other  things,  that 
the  note  in  suit  was  "so  mutilated  and  partially  lost  as  to  be  impossible  of 
copy."  Defendant  Gibson  alone  appeared,  and  separately  answered  in  four 
paragraphs,  of  which  the  first  three  stated  special  defenses,  and  the  fourth 
paragraph  was  a  general  denial  of  the  complaint.  Plaintiff  replied  by  a  gen- 
eral denial  of  the  special  defenses.  Tlie  issues  joined  were  tried  by  a  j ury,  and 
a  verdict  was  returned  for  defendant,  and  over  plaintiff's  motion  for  a  new 
trial  the  court  adjudged  that  he  take  nothing  by  his  suit  herein,  and  that  de- 
fendant recover  his  costs,  etc. 

The  only  error  properly  assigned  here  by  plaintiff  is  the  overruling  of'liis 
motion  for  a  new  trial.  He  has  also  assigned  here  as  errors  several  matters 
which  would  have  constituted  proper  causes  for  a  new  trial.  If  these  matters 
were  assigned  as  causes  for  a  new  trial,  in  plaintiff's  motion  therefor,  they  are 
properly  presented  for  our  consideration  by  the  error  predicated  upon  the  over- 
rudng  of  such  motion ;  and  if  they  were  not  so  assigned,  it  is  useless  to  assign 
them  iiere  as  errors,  because  this  court  will  not  consider  causes  for  anew  trial 
which  have  not  been  presented  to  and  considered  by  the  trial  court.  Walls  v. 
Railroad  Co.,  60  Ind.  56;  Bake  y.  Smiley,  M  Ind.  212;  Todd  \.  Jackson,  75 
Ind.  272.  The  evidence  is  not  in  the  record,  and  it  does  not  appear  that  plaintiff 
attempted  even  to  make  the  evidence  a  part  of  the  record.  In  the  absence  of 
the  evidence,  we  cannot  reverse  the  judgment  for  the  alleged  error  of  the  court 
below  in  overruling  plaintiff's  motion  for  a  new  trial,  for,  even  if  itseemed  to 
us  that  some  of  the  matters  complained  of  here  by  plaintiff's  counsel  might  pos- 
sibly be  erroneous,  the  record  wholly  fails  to  show,  in  the  absence  of  the  evi- 
dence, that  the  error,  if  any,  could  or  did  injure  the  plaintiff.  It  is  not  enough 
that  the  record  may  show  possible  error  in  the  rulings  or  proceedings  of  the  trial 
court,  but  it  must  also  appear  from  the  record  that  such  error  might,  and  prob- 
ably did,  injure  the  plaintiff.  Plaintiff's  suit,  as  we  have  seen,  was  upon  a 
promissory  note  alleged  to  have  been  **so  mutilated  and  partially  lost  as  to  be 
impossible  of  copy."  The  issues  in  the  case  did  not  require  proof  of  the  execu- 
tion of  such  note  by  the  defendants,  but  it  was  incumbent  on  plaintiff,  under 
the  general  denial  of  his  complaint,  to  prove  that  such  a  note  had  existed  as 
the  one  described  in  his  complaint,  and  the  destruction  or  loss  of  such  note,  and 
the  contents  thereof.  Millikan  v.  State,  70  Ind.  310.  We  cannot  isay,  from 
the  record  of  this  cause,  in  the  absence  of  the  evidence,  whether  the  plaintiff 
did  or  did  not  prove  these  fundamental  facts  in  his  case  by  a  fair  preponder- 
ance of  the  evidence.  If  he  did  not  prove  such  facts,  and  we  may  assume  that 
he  did  not,  in  the  state  of  the  record,  in  aid  of  the  judgment  of  the  trial  court, 
it  is  certain  that  we  could  not  reverse  such  judgment,  even  though  it  might 
seem  to  us  that  each  of  the  matters  complained  of  here  by  plaintiff's  counsel, 
was  clearly  erroneous.  This  is  so,  because  the  record  wholly  fails  to  show 
that  any  of  such  matters,  even  if  erroneous,  could  or  did  harm  or  injure  the 
plaintiff  herein.  All  the  presumptions  are  in  favor  of  the  correctness  of  the 
rulings  of  the  trial  court,  and  these  presumptions  will  be  indulged  here  until 
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they  are  affirmatively  overcome  or  excluded  by  the  record,  or,  nntll  then,  such 
rulings,  even  though  erroneous,  will  not  be  available  for  the  reversal  of  the 
judgment.  Myers  v.  Murphy,  60  Ind.  282:  Becknell  v.  BecknMh  110 Ind.  42, 
10  N.  E.  Hep.  414;  Stewart  v.  StaU,  111  Ind.  554, 13  N.  E.  Rep.  59;  WhUler 
y.Laxjorence,  112  Ind.  229,  13  N.  E.  Rep.  576. 

We  have  found  no  error  in  the  record  of  this  cause.    The  judgment  is  af- 
firmed, with  costs. 


ai5  Ind.  450) 

Eyanstille  a  T.  H.  R.  Co.  «.  GtrrTON.* 

(SuvreTue  Court  of  Indiana.    May  10, 188S.) 

L  Habtbb  akd  Sskvakt— Nbgliobncb  of  Fbllow-Bbbvakt— Incompbtbncb. 

Appellant  employed  as  freight  train  conductor  one  whose  freneral  competence 
and  trustworthiness  for  such  duty  were  fully  estabUshed  by  his  previous  service 
with  them  as  brakeman,  but  omitted  to  test  his  qualifications  by  any  special  exam- 
ination. They  afterwards  assigned  him  to  run  a  ^wUd"  freis^ht  train,  under  tele- 
^n^phic  orders,  a  service  demanding  special  skill  and  aptitude.  Appellee  was  in- 
jured in  a  collision,  resulting  from  sucn  conductor's  neglect  of  an  oraer  which  he 
understood  when  be  received  it.  Heldy  that  the  conductor  v^as  incompetent  to  run 
a  ^^wUd**  train,  and  that  appellants  were  remiss  In  their  duty  in  selecting  him  for 
that  service.^ 

a.  samb. 

Whether  or  not  it  is  wise  for  a  railroad  company  to  fill  all  vacancies  by  advancing 
from  lower  positions  employes  known  to  be  skillful  and  deserving,  is  a  question  ox 
fact  for  the  jury. 

S.  BaMB— BVISBNCB. 

To  determine  the  qualification  of  a  person  whose  competence  for  a  particular  serv- 
ice is  in  question,  evidence  of  a  specific  act  of  such  person  indicating  incompetency, 
together  with  evidence  of  the  accompanying  circumstances,  is  admissible. 

4.  Same— Instructions. 

Appellant  being  sued  for  damages  in  consequence  of  a  railroad  collision,  admitted 
its  employe'^  neglect,  but  denied  that  he  was  incompetent,  and  asked  the  court  to 
charge  that  specific  acts  of  negligence  on  other  occasions  are  not  competent  to  show 
negligence  on  this  occasion.  Heldj  that  such  instruction  is  correct  m  law,  but  in- 
applicable to  the  defense  set  up,  and  that  it  was  properly  refused. 

&  DAMAOB&— Pbbsonal  Injuribs— Bvidbncb. 

Appellee,  a  brakeman,  was  permitted  to  show  at  the  trial  that  immediately  aftei 
the  collision  in  which  he  was  injured  he  performed  with  great  pain  and  effort  the 
duty  of  flagging  an  approaching  passenger  train,  and  then  fell  and  became  uncon- 
scious. Held,  that  the  evidence  was  admissible  to  show  the  extent  of  his  injuries 
and  suffering,  and  was  not  an  improper  appeal  to  the  feeling  of  the  jury. 

Appeal  from  circuit  court,  Gibson  county;  O.  M.  Welborn,  Judge. 

Action  by  an  employe  for  damages,  brought  by  William  Guyton  against 
the  Evansville  &  Terre  Haute  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  appealed. 

Iglehart  &  Taylor  for  appellant.  Gilchrist  cfe  De  Bruler  and  2>.  3.  Kurrir 
ler,  for  appellee. 

Mitchell,  J.  Guyton  was  severely  injured  in  a  collision  which  occurred 
on  the  appellant  railway  company's  road  on  the  20th  day  of  August,  1882, 
while  serving  in  the  capacity  of  brakeman  on  one  of  the  company's  trains. 
He  brought  an  action  to  recover  damages  for  the  injuries  sustained,  and  re- 
covered a  judgment  in  the  Gibson  circuit  court,  from  whicli  this  appeal  is 
prosecuted.  His  case  proceeded  upon  the  theory  that  the  collision  resulted 
from  the  incompetency  of  Charles  Stice,  the  conductor,  who  had  control  of  the 
train  upon  which  the  plaintiff  was  at  the  time  employed  as  brakeman,  and 
ihat  the  liability  of  the  company  grew  out  of  its  failure  to  exercise  proper  care 

^  A  master  must,  at  his  peril,  exercise  reasonable  care  in  the  selection  of  oo-servanta. 
Pilkenton  v.  Railway  Co.  (Tex.)  7  S.  W.  Rep.  805;  Railroad  Co.  v.  McMannon,  (Ky.)  8 
8.  W.  Rep.  18.    Upon  the  question  of  who  are  fellow-servants  within  the  rule  exempt- 
ing the  master  from  liabilil^,  see  Woloott  v.  8tudebaker»  84  Fed.  Rep.  8,  and  note. 
•Rehearing  denied. 
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in  the  selection  of  conductor  Stice,  whose  alleged  incapacitj  resulted  in  the 
collision. 

There  are  certain  undisputed  facts  in  the  case.  For  instance,  there  is  no 
dispute  buMhat  the  railway  company  put  Charles  Stice  in  charge  of  a  wild 
train,  as  conductor,  to  run  from  from  Terre  Haute  to  Evansville,  on  the  date 
above  mentioned,  and  that  the  train  was  being  run  upon  telegraphic  orders, 
and  not  upon  scliedule  time.  The  plaintiff  was  a  brakeman  on  this  train, 
which  was  called  the  "0.  &  E.  Train.  Special."  Some  14  miles  from  Vin- 
cennes,  at  a  station  called  "Oaktown,"  Stice  received  a  message  from  the  train 
dispatcher,  of  the  following  tenor:  "C.  &  E.  Train.  Speciiil:  Run  to  Vin- 
cennes  freight  station  regardless  second  section  train  twenty,  (20,)  and  to 
Smith's  regardless  eigliteen,  (18.)  C.  J.  H."  Smith's  is  a  station  between 
Oaktown  and  Vincennes.  It  is  conceded  that  the  meaning  of  the  dispatch, 
as  it  would  or  should  have  been  understood  by  a  competent  conductor,  in  con- 
nection with  the  schedule  for  regular  trains,  witli  which  train  dispatchers  as- 
sume conductors  are  familiar,- was,  that  Stice  should  run  his  train  to  Smith's, 
and  wait  there  until  Ko.  18,  a  schedule  train,  and  until  the  first  section  of  No. 
20,  another  schedule  train,  should  pass,  and  then  run  to  Vincennes,  regard- 
less of  the  second  section  of  train  20.  Instead  of  properly  interpreting  and 
executing  the  order,  which  is  shown  to  have  been  correctly  given,  the  con- 
ductor ran  his  train  to  Smith's,  waited  until  No.  18  passed,  and  then,  although 
it  was  within  a  few  minutes  of  the  regular  schedule  time  of  No.  20,  started 
out  with  his  wild  train  under  the  mistaken  impression  that  he  was  to  run  to 
Vincennes,  regardless  of  train  20.  The  result  was  a  collision  between  the 
wild  train  and  the  first  section  of  20,  which  was  on  its  regular  time,  within  a 
few  miles  of  Smith's.  The  evidence  tends  to  show  that  Stice  had  been  in  the 
service  of  the  company,  as  brakeman,  for  a  period  of  six  or  seven  years  prior 
to  the  accident,  and  that  he  had  been  promoted  to  the  position  of  freight  con- 
ductor within  a  period  of  less  than  a  month  before  the  collision.  The  testi- 
mony preponderates  strongly,  we  may  say  overwhelmingly,  in  favor  of  the 
general  good  character,  competency,  and  skill  of  the  conductor,  while  serving 
in  the  capacity  of  brakeman,  and  of  his  general  qualitlcations  to  act  as  con- 
ductor of  a  freight  train.  He  testified  that  he  understood  the  order  above  set 
out,  and  that  his  pulling  out  his  train  in  disobedience  of  it  was  the  result  of 
thoughtlessness  and  a  mistake.  There  was  some  testimony,  however,  from 
which  the  jury  may  have  found  that  he  was  not  possessed  of  sufficient  famili- 
arity with  the  time  cards,  and  with  the  technical  language  of  train  orders, 
and  was  not  sufficiently  quick  of  apprehension  to  be  able  to  construe  and  in- 
terpret an  order  in  connection  with  a  time  card  so  as  to  be  competent  to  act  as 
the  conductor  of  a  wild  train.  In  view  of  the  fact  that  Stice  had  been  pro- 
moted to  the  position  of  conductor  but  recently  before  the  accident,  and  that 
more  than  ordinary  vigilance  and  aptitude  were  required  for  the  control  and 
safe  management  of  trains  such  as  the  one  he  was  entrusted  with,  and  in  view 
of  the  further  fact  that  there  is  some  evidence  which  tends  to  show  that  con- 
trary to  the  requirements  of  the  general  rules  of  the  company,  Slice  had  been 
assigned  to  duty  as  a  conductor  without  the  usual  inquiry  or  examination  in 
respect  to  his  qualifications,  we  are  constrained  to  hold  that  the  evidence 
tends  to  support,  what  must  have  been  the  conclusions  of  the  jury,  viz.,  that 
Stice  was  incompetent  to  act  as  conductor  of  a  wild  tniln,  and  that  the  railroad 
company  was  remiss  in  its  duty  in  selecting  him  for  that  service.  While  the 
railroad  company,  in  relation  to  the  plaintiff,  was  not  bound  to  guarantee  the 
absolute  fitness  of  the  conductor,  it  was  its  duty,  nevertheless,  to  exercise  rea- 
sonable and  ordinary  diligence,  having  respect  for  the  exigencies  of  the  par- 
ticular service,  to  the  end  that  it  might  ascertain  the  qualification  and  compe- 
tency of  the  conductor,  and  whether  or  not  he  was  fit  to  be  intrusted  with  the 
responsible  station  to  which  he  was  assigned.  Railway  Co.  v.  MoDanielSp 
107  U.  S.  454,  2  Sup.  Ct.  Rep.  932;  Pattei-s.  liy.  Accident  Laws,  313.    In  em- 
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ploying  its  subordinates,  it  was  the  duty  of  the  company  to  exercise  a  degree 
of  care  commensurate  with  tlie  responsibilities  of  the  position  in  which  they 
were  to  be  placed,  and  with  the  consequences  which  might  ensue  from  incom- 
petence or  unskillf  ullness  on  the  part  of  those  employed.  In  case  peculiar  fit- 
ness was  required,  or  special  qualifications  demanded  for  the  service  to  be  per- 
formed, unless  it  was  assured,  by  the  previous  like  service  of  the  conductor, 
of  his  fitness,  the  duty  of  the  company  required  it  to  institute  affirmative  in- 
quiries in  order  to  ascertain  his  qualification  in  that  regard.  In  case  an  em- 
ploye proves  to  be  incompetent  for  the  duty  assigned  him,  and  ordinary  care 
has  not  been  used  in  his  selection,  or  if  he  be  retained  after  notice  of  his  in- 
competency, the  employer  will  be  liable  to  a  co-employe,  whose  injury  results 
proximately  from  the  lack  of  qualification  of  the  fellow-servant,  unless  the  per- 
son injured  had  notice  of  the  incompetency,  or  had  equal  opportunities  with 
the  employer  to  obtain  notice.  Pennsylvania  Co.  v.  Roney^  89  Ind.  453; 
Railway  Co,  v.  Stnpak,  108  Ind.  1,  8  IT.  E.  Rep.  ^O^Railtmy  Co,  v.  Ruby, 
38  Ind.  294;  Chapman  v.  Railway  Co,,  55  N.  Y.  579;  Mann  v.  President, 
etc.,  91  N.  Y.  495;  Baulec  v.  Railroad  Co.,  59  N.  Y.  356. 

It  may  be  conceded  that  the  evidence  in  the  record  fully  establishes  the  fact 
that  Stice  had  been  for  years  a  faithful,  vigilant,  and  competent  brakeman, 
and  that  he  had  fairly  earned  his  recent  promotion  to  the  position  of  freight 
conductor  by  long  and  diligent  service  for- the  company,  and  the  idea  is  not  to 
be  tolerated  that  the  law  will  pronounce  a  person,  who  is  shown  to  be  quali- 
fied by  years  of  eflacient  service,  incompetent  because  of  a  single  mistake  or 
act  of  forgetfulness.  The  facts  cannot,  however,  be  disguised  that  a  single 
act,  with  the  circumstances  surrounding  it,  where  the  consequences  are  so 
overwhelming  as  the  bringing  of  two  trains  of  cars,  running  at  a  high  rate 
of  speed  into  collision  on  the  same  railroad  track,  may  tend  very  strongly  to 
show  the  incompetency  of  the  actor  to  perform  the  service  to  which  he  was 
assigned.  It  should  be  remembered  that  Stice  had  served  the  company  as 
brakeman  until  quite  recently  before  the  unfortunate  accident,  and  while  his 
service  as  brakeman  is  not  to  be  disregarded  in  determining  his  competency 
to  act  in  the  more  responsible  position  of  conductor,  it  does  not  follow  with- 
out more  that,  because  he  was  an  efficient  and  competent  brakeman,  and  fit 
for  promotion,  he  was  also  competent  to  take  charge  of  and  run  a  wild  train. 
These  considerations  lead  us  to  conclude  that  we  cannot  disturb  the  verdict 
and  judgment  on  the  evidence.  At  the  trial,  the  plaintiff,  after  stating  how 
the  accident  occurred,  and  the  manner  and  extent  of  his  injuiy,  was  permit- 
ted to  state,  over  objection,  that  as  soon  as  he  had  extricated  himself  from 
the  wreck  produced  by  the  collision,  it  occurred  to  him  that  a  passenger  train, 
designated  as  No.  5,  would  be  due  at  that  point  in  a  short  time,  and  remem- 
bering that  as  brakeman  it  was  his  duty  to  flag  the  approaching  train  so  as  to 
prevent  it  from  running  into  the  wreck,  he  proceeded,  in  the  disabled  and 
suffering  condition  in  which  he  described  himself,  along  the  track  in  the  di- 
rection from  which  the  train  was  approaching,  for  the  distance  of  about  one- 
fourth  of  a  mile,  and  flagged  the  train.  He  was  permitted  to  state  that  in 
getting  the  flag  he  had  fallen  out  of  the  caboose  from  weakness  and  loss  of 
blood,  and  that  he  suffered  great  pain  in  going  back  to  discharge  the  duty 
which  he  felt  was  incumbent  upon  him,  and  that  after  flagging  the  train,  and 
entering  one  of  the  cars,  he  fell  unconscious,  in  which  condition  he  remained 
until  the  next  day.  It  is  objected  that  this  testimony  wiis  improperly  admit- 
ted, and  that  it  could  only  have  been  introduced  for  the  purpose  of  exciting 
the  sympathy  of  the  jury  in  the  plaintiff ^s  behalf,  and  to  induce  them  to  com- 
pensate him  for  what  might  be  considered  a  praiseworthy  act,  instead  of 
compensating  him  for  the  injuries  resulting  from  the  collision.  The  testimony 
was  competent.  It  was  admissible,  not  because  the  act  of  flagging  the  train, 
however  meritorious  that  was,  could  be  considered  by  the  jury  in  fixing  the 
amount  of  compensation,  but  because  the  plaintiff  was  entitled  to  recover  not 
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only  for  the  permanent  injury  sustained,  but  for  the  physical  pain  and  mental 
suffering  occasioned  by  the  injury.  He  was  entitled  to  communicate  to  the 
jury  the  character  and  extent  of  his  injury,  and  the  nature  and  intensity  of 
the  suffering  resulting  therefrom.  If  the  plaintiff  had  voluntarily  walked  a 
quarter  of  a  mile,  or  any  other  distance,  immediately  after  receiving  the  in- 
jury, and,  after  enduring  great  suffering,  had  been  taken  up  by  a  passing 
train,  and  had  thereupon  become  unconscious  from  pain,  exliaustlon,  and 
loss  of  blood,  resulting  from  the  injury,  it  cannot  be  doubted  that  the  facts 
might  have  been  stated.  The  facts  following  immediately  in  connection  with 
the  injury  are  none  the  less  admissible,  because  the  plaintiff  was  impelled  to 
exert  himself  by  a  high  sense  of  duty  to  those  on  the  approaching  train.  As 
brakeman  upon  the  wrecked  train,  it  was  the  plaintiff's  duty,  as  it  appeared 
to  him  under  the  circumstances,  to  flag  the  oncoming  passenger  train,  and 
prevent  the  destruction  of  human  life,  which  might  have  followed  had  no 
warning  been  given.  This  was  the  highest  conception  of  the  duty  of  a 
brakeman.  That  the  plaintiff  had  the  courage  and  manliness  to  perform  it, 
regardless  of  his  own  suffering,  is  to  be  spoken  of  in  commendation  and 
praise.  Some  other  rulings  of  the  court  relating  to  the  admission  of  evidence 
upon  matters  of  minor  importance  are  the  subjects  of  criticism.  We  have 
examined  the  questions,  and,  without  delaying  to  state  them  in  detail,  we 
have  been  unable  to  discover  any  error  in  tliat  connection.  So,  in  respect  to 
certain  alleged  extra-professional  statements,  made  by  counsel  in  addressing 
the  jury,  of  which  the  appellant  complains,  it  is  only  necessary  to  say,  if  the 
legitimate  privileges  of  debate  were  violated,  the  matter  was  set  right  by  the 
court  in  such  manner  as  that  no  harm  could  have  resulted.  The  objections 
to  the  instructions  given  by  the  court  upon  the  request  of  the  plaintiff  below 
are  not  of  sufficient  importance,  nor  are  they  presented  in  such  a  manner  as 
to  require  that  they  be  separately  stated  and  commented  upon.  A  careful 
examination  fails  to  disclose  any  valid  objection  to  those  complained  of.  The 
appellant  complains  on  account  of  the  refusal  of  the  court  to  give  the  follow- 
ing instructions:  **It  is  the  part  of  wisdom  for  railroad  corporations  to  take 
men  employed  by  them  from  inferior  positions,  and  place  them  in  higher 
ones,  as  they  thus  hold  out  the  highest  inducement  to  those  in  their  employ 
to  become  skillful  and  faithful  in  the  performance  of  their  duties.  The  com- 
pany has  the  means  of  ascertaining  accurately  the  habits  and  character  of  lis 
men,  and  to  fill  all  vacancies  with  those  who  are  known  to  be  skillful  and  de- 
serving." As  a  statement  of  the  general  policy  proper  to  be  observed  by 
railroad  corporations  in  respect  to  the  advancement  of  their  employes,  the 
instruction  asked  was  certainly,  so  far  as  we  are  advised,  unobjectionable; 
but  the  instances  are  rare  in  which  it  is  proper  for  a  court  to  declare,  as 
matter  of  law,  whether  or  not  a  certain  policy,  as  applied  to  the  management 
of  a  particular  business,  is  wise  or  unwise.  These  are  questions  of  fact  for 
the  jury  rather  than  questions  of  law  for  the  court.  Uni-uh  v.  State,  105 
Ind.  117, 4  N.  E.  Rep.  453.  Instructions  should  state  legal  principles  applica- 
ble to  the  facts  of  the  case,  and  not  mere  general  rules  of  policy  which  may  or 
may  not  be  wise  and  proper  in  the  conduct  of  a  particular  business.  Insuv' 
<mce  Co,  V.  Buchanan,  100  Ind.  63.  The  following  instruction  was  also 
asked  and  refused:  '*Any  evidence  of  the  plaintiff  tending  to  show  a  specific 
act  of  incompetence  on  the  part  of  Stice,  conductor,  if  there  is  any  such  evi- 
dence, is  only  admissible  for  the  purpose  of  showing  that  the  company  had 
not  exercised  due  care,  prudence,  and  caution  in  the  employment  of  or  retain- 
ing in  service  of  a  careful,  prudent,  and  skillful  conductor,  and  to  bring  no- 
tice to  the  defendant  of  incompetence. "  While  a  specific  act  or  mistake  will 
not  necessarily  establish  incompetence,  as  has  already  been  remarked,  a  single 
act  may  be  of  such  a  character,  and  may  involve  such  consequences  as  with 
the  surrounding  circumstances  to  indicate  want  of  qualification  on  the  part 
of  the  actor.    Such  acts  are  usually  resorted  to  by  witnesses  as  a  basis  for  an 
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Opinion  as  to  the  qnalificatlon  of  the  person  whose  competency  for  a  particu« 
lar  service  is  in  question.  In  such  cases  the  acts,  with  the  accompanying  ev- 
idence, are  proper  to  be  considered  by  the  jury.  Railway  Co,  v.  Ruby,  su* 
pra.  The  court  also  refused  to  charge  that  "specific  acts  of  neglig-nce  are 
not  competent  to  show  that  the  conductor,  Stice,  was  guilty  of  negligence  in 
producing  the  collision,  as  charged  in  the  complaint,  if  it  were  on  a  different 
occasion."  WIrile  the  foregoing  is  undoubtedly  a  correct  statement  of  the 
law,  when  considered  in  connection  with  evidence  to  which  it  is  applicable, 
the  refusal  of  the  court  in  the  present  case  is  not  available  to  the  appellant. 
The  appellant's  theory,  and  that  of  his  witnesses,  was  that  the  collision  was 
attributable  not  to  the  incpmpetence  of  Stice,  but  to  his  neglect.  The  appel- 
lant admitted  the  negligence  of  Stice,  but  insisted  that  he  was  not  incompe- 
tent.   There  was  no  evidence  to  which  the  instruction  was  applicable. 

We  have  discovered  no  error  justifying  a  reversal.    The  judgment  is  af- 
Armedy  with  costs. 


ai4  Ind.  468) 

Spurobon  o.  Smitha  et  al. 

(Supreme  Cawrt  of  Indiana.    May  10, 1888.) 

1.  Principal  and  Surbtt— Release  op  Surety— Chanob  op  Contract. 

Where  money  is  actually  produced,  and  an  unconditional  offer  m  ade  by  the 
principal  debior  to  pay  at  once  his  note  then  due,  and  the  creditor  refuses  to  ao- 
oept  i^  and  asks  the  debtor  to  retain  it,  the  sureties  are  discharged.^ 
8.  Same. 

When  a  creditor  accepts  part  payment  of  a  note,  and  reloans  the  remainder  to 
the  principal  debtor,  the  sureties  are  discharged.^ 
8.  Flsasikg — Facts  and  Conclusions. 

An  averment  that  money  was  reloaned  is  the  averment  of  a  fact,  and  not  of  a 
mere  conclusion,  and  evidence  to  establish  this  act  of  lending  money  a  second 
time,  or  oftener,  must  not  be  pleaded. 

Appeal  from  circuit  court,  Jefferson  county;  W.  T.  Friedley,  Judge. 

This  was  an  action  by  appellant,  George  Spurgeon,  against  Granville  T. 
Smitha  and  his  sureties  on  a  note  executed  to  plaintiff. 

C.  E.  Walker  and  John  Mo(jtregoT,  for  appellant.  Vanosdol  <&  Francisco 
and  Leland  dk  Leland,  for  appellees. 

Elliott,  J.  The  appellant's  complaint  is  founded  on  a  promissory  note 
executed  by  the  appellees.  The  second  paragraph  of  the  answer  of  the  ap- 
pellees avers  that  they  executed  the  note  as  the  sureties  of  William  B. 
Smitha;  that  the  appellant  knew  the  capacity  in  which  they  executed  the 
note;  that  their  principal  paid  him  $240;  that  the  appellant  thereupon  re- 
loaned  the  remainder  of  the  sum  due  him  to  William  H.  Smitha,  without  the 
knowledge  or  consent  of  the  appellees.  The  second  paragraph  of  the  answer 
avei-s  the  fact  of  suretyship  and  the  appellant's  knowledge,  and  also  avers  that 
after  the  note  matured  the  principal  tendered  to  the  appellant  the  amount  of 
the  note;  that  he  accepted  $240  in  part  payment  of  the  note,  and  agreed  with 
William  B.  Smitha  that  he  should  retain  the  remainder,  paying  interest 
thereon  for  one  year.  The  third  paragraph  of  the  answer  is  substantially  the 
same  as  the  second.  The  fourth  paragraph  is  a  plea  of  payment.  The  con- 
tract made  by  the  creditor  and  the  principal,  wherein  the  former,  after  ac- 
cepting part  payment  of  the  debt,  reloaned  the  latter  the  remainder  of  the 
money  due»  released  the  sureties.  Sureties,  as  is  well  known,  have  a  right 
to  stand  upon  the  letter  of  their  contract,  and  if  a  creditor  assumes  to  change 
the  contract,  he  releases  them  from  liability.  According  to  the  averments  of 
the  first  paragraph  of  the  answer  the  creditor,  knowing  that  the  appellees 

>  Sureties  have  a  riffht  to  stand  on  the  strict  terms  of  their  obligations.  Plow  Co.  v. 
Walmsley,  (Ind.)  11  li.  E.  Rep.  232,  and  note;  Bowers  v.  CJobb,  81  Fed.  Rep.  678:  Grae- 
ter  V.  De  Wolf,  (Ind.)  18  N.  B.  Rep,  111;  Bank  v.  Gerke,  (Md.)  18  AU.  Rep.  858. 
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were  sureties,  made  a  radical  change  in  the  contract  by  reloaning  part  of  the 
money  due  him  to  the  principal,  and  he  has  lost  all  claim  upon  the  sureties. 
The  averment  that  the  money  was  reloaned  to  the  principal  debtor  for  one 
year  is  the  averment  of  a  fact  and  not  of  a  mere  conclusion.  Taylor  v.  Ijoh- 
man,  74  Ind.  418-422.  The  word  "reloan"  describes  a  fact,— the  act  of  lending 
money  a  second  time,  or  oftener.  The  evidence  required  to  establish  the  fact 
is  a  very  different  thing  from  the  fact  itself,  and  not  only  need  not  be 
pleaded,  but  cannot  be  pleaded  without  a  violation  of  the  rules  of  pleading. 
The  act  of  the  creditor  in  refusing  the  money  tendered  him  by  the  principal 
debtor  released  the  sureties.  The  sureties  had  a  right  to  rely  upon  tlie  per- 
formance of  the  contract  by  the  principal,  and  upon  the  acceptance  of  per- 
formance by  the  creditor.  This  much  was  implied  in  their  contract,  and  as 
the  creditor  declined  to  accept  performance  when  tendered  him  he  departed 
from  the  contract,  and  released  the  sureties.  Post  v.  Losey,  111  Ind.  75,  12 
N.  E.  Rep.  121.  A  creditor  impliedly  undertakes  that  the  debt  may  be  paid 
at  maturity,  and  if  he  refuses  to  accept  the  money  due  when  tendered  him, 
he  breaks  this  implied  undertaking,  and  loses  his  claim  upon  the  sureties,  for 
the  act  is  injurious  to  them.  A  creditor  who  does  any  act  inconsistent  with 
the  terms  of  the  contract,  or  prejudicial  to  the  interest  of  sureties,  releases 
them  from  liability.  1  Story,  Eq.  Jur.  §§  324,  325.  The  refusal  to  accept  the 
money  tendered  was,  it  is  very  clear,  inconsistent  with  the  ,terms  of  the 
contract,  for  the  terms  of  the  contract  made  it  the  duty  of  the  creditor  to  ac- 
cept payment  when  tendered  him.  It  was  also  an  act  prejudicial  to  the  in- 
terests of  the  sureties,  for  if  the  creditor  had  accepted  payment,  they  would 
have  been  effectually  discharged.  The  authorities  fully  sustain  our  conclu- 
sion, although  the  reasoning  upon  which  some  of  the  courts  proceed  is  some- 
what different  from  that  pursued  by  us;  their  reasoning  having  for  its  basis 
the  theory  that  the  refusal  of  the  creditor  to  receive  the  money  when  tend- 
ered is  a  fraud  upon  the  sureties.  8ears  v.  Van  Diisen,  25  Mich.  351; 
Donley  v.  Camp,  22  Ala.  659;  White  v.  Association,  63  Ala.  419;  APQuesten 
V.  Noyes,  6  N.  H.  19;  8ailly  v.  Elmore,  2  Paige,  497;  Josyln  v.  Eaatman, 
46  Vt.  258;  Johnson  v.  Iney,  4  Cold.  608;  Hayes  v.  Josephi,  26  Cal.  535; 
Curiae  v.  Packard,  29  Gal.  194;  Brandt.  Sur.  §  295;  Baylies,  Sur.  273; 
Fell,  Guar.  520.  The  case  of  Clark  v.  Sickler,  64  N.  Y.  231,  is  not  sup- 
ported  by  authority,  and,  as  Mr.  Brandt  shows,  is  not  sound  in  principle.  In 
an  early  case  in  our  own  reports  a  doctrine  very  different  from  that  asserted 
in  Clark  v.  Sickler  was  declared.  In  the  case  decided  by  this  court,  (that  of 
Musgrate  v.  Glasgow,  3  Ind.  31,)  the  court  said:  "If  Musgrave  had  actually 
placed  the  money  in  the  hands  of  Glasgow  for  the  payment  of  the  notes,  and 
afterwards  received  it  back  from  him  as  a  new  loan,  under  the  circumstances 
detailed,  it  cannot  be  doubted  that  it  would  have  been  a  payment,  and  Bond 
would  have  been  discharged.  And  if  the  parties  ^intended  to  waive  the  for- 
mality of  passing  the  money  from  one  to  the  other,  and  back  again,  but  really 
to  consider  the  transaction  as  a  payment  and  new  loan,  we  do  not  see  any 
good  reason  why  it  might  not  be  so  regarded  by  the  jury."  It  seems  clear  to 
us  that  where  the  creditor  declines  to  receive  the  money  offered  him  he  elects 
to  change  the  contract,  for  it  is  as  much  part  of  the  contract  that  he  should 
accept  the  money  when  tendered  as  that  the  debtor  should  pay  it.  Having 
elected  to  depart  from  the  contract,  he  really  made  a  new  one,  binding  only 
the  party  consenting  to  it,  and  that  was  the  principal  debtor.  In  the  case  of 
Wilson  V.  McVey,  ^  Ind.  108,  cited  by  the  appellant,  this  court  referred  to 
Mr.  Brandt^s  work  and  approved  the  rule  as  stated  by  him,  but  held  that  the 
case  was  not  within  the  rule.  The  court  gave  the  jury  this  instruction:  "It 
is  a  well-settled  rule  of  law  that  sureties  are  not  to  be  held  beyond  the  precise 
terms  of  their  contract.  They  have  a  right  to  stand  upon  the  very  terms  of 
their  contract,  and  if  they  do  not  assent  to  any  variation  of  it,  and  a  varia- 
tion is  made,  it  is  fatal."    There  was  no  error  in  giving  this  instructiou.  for 
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it  states  the  law  correctly,  and  was  applicable  to  the  evidence.  The  evidence 
fairly  supports  the  verdict,  for  it  supplies  ample  grounds  for  the  inference 
that  the  money  was  offered  to  the  appellant  by  the  principal  debtor,  and  that 
the  offer  was  declined  except  as  to  part  of  the  debt,  and  the  debtor  requested 
to  keep  the  remainder.  One  of  the  witnesses  says  that  the  appellant  ad- 
mitted that  the  principal  debtor  "had  a  big  roll  of  money  in  his  sleeve,  and 
pulled  it  out  and  offered  to  pay  the  balance."  Another  witness  testified  that 
the  appellant  said  to  him  that  "William  R.  Smitha  had  paid  him  $200,  and 
interest,  and  told  him  that  he  had  the  rest  of  the  money,  and  he  [the  appel- 
lant] said,  'I  would  rather  he  would  keep  the  money  and  pay  interest.*  He 
[Spurgeon]  said  it  was  not  a  good  tender,  when  he  took  out  the  money  and 
offered  it  to  him. "  It  was  said  by  another  witness  "that  Spurgeon  told  William 
R.  Smitha  that  he  did  not  want  all  the  money.  He  wanted  to  keep  it  at  in- 
terest; that  he  [William]  offered  him  the  money,  but  he  said  he  did  not  want 
it;  that  he  would  rather  nave  the  interest."  It  is  true  that  the  evidence  does 
not  show  a  strict  tender,  but  it  does  show  a  waiver  of  a  formal  tender.  The 
money  was  present,  and  was  offered  the  appellant,  and  it  was  by  his  own  af- 
firmative act  that  a  formal  tender  was  prevented.  If  there  had  been  no  pro- 
duction of  the  money,  and  nothing  more  than  a  bare  offer  to  pay  the  debt,  it 
may  be  that  the  offer  would  not  discharge  the  sureties.  But  here  the  offer  was 
accompanied  by  the  production  of  the  money,  and  there  was  both  the  willing- 
ness and  the  ability  to  make  immediate  payment.  We  do  not  hold  that  a 
mere  offer  to  pay  will  discharge  the  sureties,  but  we  do  hold  that  where 
the  money  is  actually  produced,  and  an  unconditional  offer  is  made  to  pay  it 
at  once  to  the  creditor,  and  he  refuses  to  accept  it,  and  asks  the  debtor  to  re- 
tain it,  the  sureties  are  discharged.  Where  the  money  is  actually  produced, 
and  the  creditor  does  not  object  to  the  tender,  but  requests  tiie  debtor  to  re- 
tain the  money,  he  cannot  subsequently  insist  that  the  tender  was  insufficient. 
The  act  of  the  creditor  makes  the  offer  of  the  money  produced  by  the  debtor 
a  sufficient  tender,  for  he  so  characterizes  it  by  his  act.    Judgment  affirmed. 


(U4  Ind.  476) 

Eeibel  0.  Cincinnati,  I.,  St.  L.  &  C.  By.  Co. 
i^uprevne  Cowrt  of  Indiana.    May  11, 1888.) 

1.  Cakrhers  of  Passbtygbrs— Injiibies  to  Passengers— Contributort  Neoliobnoe. 

A  passenger  injured  b^  jumping  from  a  moving  train  to  prevent  being  carried 
past  his  place  of  destination,  is  guilty  of  contributory  negligence.^ 

2.  Same— PLBADiNCi — ^Proximate  Cause. 

A  paragraph  of  a  complaint  admitting  that  plaintiJOTs  intestate  jumped  from  de- 
fendant's train,  and  alighted  on  the  platform,  out  was  run  against  by  a  fellow  pas- 
senger and  fell  under  the  train,  and  was  kiUed,  is  insufficient  in  failing  to  state 
afflrmatively  tliat  defendant's  failure  to  stop  the  train  was  the  proximate  cause  of 
decedent's  death. 

Appeal  from  circuit  court,  Jennings  county;  Jeptha  D.  New,  Judge. 

Action  by  appellant,  Frances  lieibel,  administratrix,  against  the  Cincinnati, 
Indianapolis,  8t.  Louis  &  Chicago  Railway  Company  for  causing  the  death  of 
her  intestate. 

/•  8.  Scobey.  for  appellant.  A,  Q.  Smith,  J.  B.  Brown,  aud  H.  Hill,  for 
appellee. 

NiBLACK,  J.  Action  by  Frances  Beibel,  administratrix  of  the  estate,  as 
well  as  the  mother  of  Frank  Keibel,  deceased,  against  the  Cincinnati,  Indian- 
apolis, St.  Louis  &  Chicago  Bail  way  Company  for  causing  the  death  of  the  de- 
cedent. The  complaint  was  in  two  paragraphs.  The  tirst  charged  that  on 
the  4th  day  of  July,  1885,  the  said  Frank  Beibel,  with  five  otlier  persons,  took 

'  On  the  subject  of  contributory  negligence  in  jumping  from  moving  trains,  see  Hem- 
mingway  v.  Railway  Co.,  (Wis.)  87  N.  W.  Rep.  804,  and  note. 
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passage  on  one  of  the  defendant's  trains  at  the  city  of  Qreensburg,  in  Decatur 
county,  to  the  town  of  Sunman,  in  Bipley  county,  paying  his  fare  to  the  con- 
ductor on  the  train,  who  informed  him  that  the  train  would  stop  at  Suniuan; 
that  as  the  train  approached  the  town  of  Sunman  the  signal  indicating  that  it 
would  stop  at  that  place  was  sounded;  that  thereupon  the  said  Frank  lieibel, 
and  the  other  five  persons  with  whom  he  was  so  traveling,  went  out  upon  the 
platform  of  the  car  in  which  they  had  been  riding,  preparatory  to  alighting 
from  the  train  when  it  should  stop;  that  the  speed  of  the  train  was  then  so 
checked  as  to  reduce  it  to  the  rate  of  six  miles  an  hour,  but  that  the  train  did 
not  stop  at  Sunman,  and,  its  speed  being  about  to  be  increased,  the  said  Frank 
Eeibel  and  said  five  other  pei-sons  jumped  from  the  train  onto  the  platform  at 
Sunman  station,  they  bolieviilg,  and  having  good  reason  to  believe,  that  they 
could  safely  so  alight  from  the  train  without  injury  to  themselves  or  to  any 
one  of  them;  that  said  other  five  persons  did  safely  so  aliglit,  but  that  the  said 
Frank  Reibel,  notwithstanding  due  care  on  his  part,  was  caught  in  his  cloth- 
ing and  dragged  against  and  under  the  train,  and  was  thereby  instantly  killed, 
being  at  the  time  about  21  years  old;  that  they,  the  said  Frank  Epibel  and 
said  five  other  persons,  without  any  want  of  care  or  negligence  on  their  part, 
were  compelled  to  get  off  the  train  as  they  did  while  it  was  in  motion,  and 
running,  as  stated,  at  a  speed  of  six  miles  an  liour;  that  the  defendant  wrong- 
fully, unlawfully,  willfully,  and  purposely  failed,  neleqted,  and  refused  to  stop 
its  train  of  cars  at  Sunman  station  as  it  had  agreed  to  do,  but,  on  the  con- 
trary, increased  the  speed  of  its  train  when  it  reached  that  place.  The  second 
averred  substantially  the  same  preliminary  facts,  and  charged  that  as  the  train 
approached  Sunman  station  its  speed  was  reduced  to  about  five  miles  an  hour, 
and  that  at  that  rate  it  ran  past  that  station  without  stopping;  that,  as  the 
speeil  of  the  train  was  about  to  be  increased,  the  said  Frank  Reibel,  and  five 
other  persons  referred  to,  stepped  from  the  platform  of  the  car  on  which  they 
were  standing  onto  the  platfoi-m  at  said  Sunman  station,  alighting  thereon 
safely,  but  that,  being  then  run  against  by  one  of  the  other  persons  who  got 
off  the  train  with  him,  he,  the  said  Frank  Reibel,  was  thrown  down  upon  the 
iast-named  platform,  and  thence  under  the  train  which  ran  over  him,  whereby 
he  was  instanty  killed;  that  the  said  Frank  Reibel  so  alighted  from  the  train 
under  the  advice,  knowledge,  and  command  of  the  defendant,  exercising  due 
care,  and  believing,  as  he  had  good  cause  to  believe,  that  he  could  do  so  with- 
out injury  to  himself  or  to  any  one  else.  Demurrers  were  sustained  to  both 
paragraphs  of  the  complaint,  and  the  defendant  had  final  judgment  upon  de- 
murrer. We  have,  consequently,  only  to  inquire  whether  either  one  of  the 
paragraphs  was  sufficient  upon  demurrer. 

The  general  rule  is  that  passengers  who  are  injured  while  attempting  to  get 
upon  oroff  a  railroad  train  while  it  is  in  motion  cannot  recover  for  their  injuries. 
2  Wood,  Ry.  Law,  1126;  Railroad  Co.  v.  Hendricks,  26  Ind.  228,  41  Ind.  48. 
To  this  general  rule  some  exceptions  have  been  recognized,  one  of  which  is 
w  here  the  passenger  is  either  ordered  or  invited  by  the  conductor  or  Its  agents 
to  get  on  or  off,  notwithstanding  the  motion  of  the  train.  Railroad  Co.  v. 
Cai-per,  112  Ind.  26,  13  N.  E.  Rep.  122,  14  N.  E.  Rep.  352;  Railway  Co.  v. 
Finchin,  112  Ind.  592, 13  N.  E.  Rep.  677;  Railroad  Co.  v.  Duncan,  28  Ind.  441. 
But  a  pasbcnger  must  not  attempt  either  to  get  on  or  off  a  train  while  it  is  in  mo- 
tion, if  it  be  obviously  dangerous  to  make  the  attempt,  although  he  may  have 
been  advised  or  even  ordered  to  do  so  by  the  servants  of  the  company.  2  Wood, 
Ry.  Law,  1127.  Such  an  attempt  is  at  the  peril  of  the  passenger  when  he  is  a 
person  of  ordinary  intelligencer  and  not  acting  under  constraint.  While  it  is 
the  plain  duty  of  a  railroad  company  to  stop  its  train  at  the  place  of  a  passen- 
ger's destination,  long  enough  to  permit  him  to  get  off  with  safety,  the  fact 
that  a  train  is  about  to  pass  such  place  of  destination  without  stopping  does 
not  justify  the  passenger  in  incurring  any  serious  risk  by  jumping  from  the 
train.    In  such  a  contingency  the  passenger's  remedy  is  against  the  company 
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for  carrying  him  past  his  place  of  destination.  It  was  not  expressly  charged 
in  the  first  paragraph  of  the  complaint  that  Reibel,  the  decedent,  was  required 
by  the  railroad  company  to  get  off  the  train  at  Sunman  station,  as  he  did.  We 
construe  the  averment  that  he  was  so  compelled  to  quit  the  train  at  that  place 
to  mean  that  he  had  to  jump  from  it  to  prevent  being  carried  past  his  place 
of  destination.  In  the  light  of  this  construction,  he  was  guilty  of  contributory 
negligence  in  jumping  from  the  irain  under  the  circumstances,  as  they  are 
described  in  the  said  first  paragraph  of  the  complaint,  which  was,  in  conse* 
quence,  rightly  held  to  be  insutficient  upon  demurrer.  The  second  paragraph 
of  the  complaint  admitted  that  the  decedent  alighted  safely  upon  the  platform 
of  the  station  at  Sunman,  but  charged  that  one  of  his  fellow-passengers  there- 
afterwards  ran  against  him  and  threw  him  down  upon  the  platform,  and 
thence  under  the  train,  where  he  was  killed.  How  this  fellow-passenger  hap- 
pened to  run  against  the  decedent  was  not,  as  has  been  said,  stated.  This 
may  have  been  the  voluntary  act  of  the  fellow-passenger.  Nothing,  at  all 
events,  was  averred  to  the  contrary.  When  the  decedent  reached  the  plat- 
form of  the  station  at  8iinman  safely,  the  defendant  presumedly  owed  him  no 
further  duty  as  a  passenger.  If  the  def endiint  was  at  fault  in  any  matter  that 
thereafter  occurred,  it  should  have  been  affirmatively  alleged.  In  other  words, 
it  was  not  afhrmatively  shown  that  the  defendant's  failure  to  stop  its  train  at 
Sunman  was  the  proximate  cause  of  the  decedent's  death.  From  the  facts 
stated,  the  inference  rather  is  that  his  death  resulted  from  some  fault  or  acoi-* 
dent  on  the  part  of  a  fellow-passenger  after  he  became  disconnected  with  the 
train.  We  need  not,  therefore,  inquire  whether,  as  an  abstract  question,  the 
decedent  was,  upon  the  facts  charged  in  the  second  paragraph  of  the  com- 
plaint, guilty  of  contributory  negligence  in  jumping  from  the  train  at  Sun- 
man. 2  Wood,  By.  Law,  1133,  1139,  1144,  1150, 1154;  Wbart.  Neg.  g  369 
et  aeq.    The  judgment  is  aifirmed,  with  costs. 


(U4  iDd.  447) 

Etansville  a  T.  H.  R.  Oo.  V,  Mosibe.* 
{Sfwpreme  Court  of  Indimui.    May  U,  1888.) 

t.  "Railboad  CoupjiNiiss—STOCK-KujiiNG—FBNOis— Gates  at  Piuvatb  CaossiNQfl. 
A  railroad  company,  which  has  erected  gates  in  its  line  fence,  for  the  convenience 
of  pasture-land  ownevs  in  using  a  private  crossing  maintained  for  their  benefit,  is 
not  bound  to  keep  the  gates  in  repair,  and  is  not  liable  to  the  owners  for  loss  of 
catUe  in  consequence  of  the  want  of  repairs.* 

2.  Same. 

The  fact  that  a  railroad  company  long  since  erected  gates  in  its  line  fence,  and 
constructed  a  private  crossing,  which  were  used  exclusively  by  the  o^vners  of  the 
contiguous  land,  does  not  imply  a  contract  on  the  part  of  the  company  to  keep  such 
gates  in  repair,  or  constantly  closed,  for  the  benefit  of  the  land-owners. 

A.ppeal  from  circuit  court,  Knox  county;  N.  F.  Malott,  Judge. 
Iglehart  <&  Taylor,  for  appellant.     Cobb  dt  Cobb,  for  appellee. 

Mitchell,  C.  J.  Mosier  recovered  Judgment  against  the  appellant  rail- 
road company  for  the  value  of  two  colts  killed  by  the  company's  cars,  on  its 
track,  upon  which  the  animals  entered  on  the  morning  of  the  22d  day  of  Au- 
gust, 18b3.  The  evidence  shows  without  dispute  that  the  animals  escaped 
from  the  inciosure  in  which  they  were  pasturing  through  a  gate  at  a  private 
crossing  which  led  from  a  public  highway  over  the  company's  rigUt  of  way 
and  track  to  some  inclosed  pasture  lands.  The  inciosure  embraced  a  tract  of 
land  comprising  185  acn?s,  which,  although  owned  in  separate  parcels  by  the 
plaintiff  and  four  others,  was  aurrounded  by  a  common  fence,  and  was  used 
as  a  common  pasture  by  the  several  owners.    There  were  two  private  oross- 

>  Second  appeaL    F6r  opinion  in  first  appeal,  see  1  N.  E.  Rep.  IVT. 
*See  Pennsylvania  Co.  v.  Spaulding,  (Ind.)  13  N.  B.  Rep.  268,  and  note. 
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ings leading  over  the  company^s  right  of  way  to  the  pasture;  one  at  the  north, 
and  the  other  at  the  south  end  of  the  tract.  The  plaintiff  habitually  used  the 
south  gate,  but  on  the  occasion  in  question  his  animals  passed  out  through 
the  north  gate  onto  the  railway  track.  The  company  erected  and  maintaine<l 
the  gates  at  the  crossings,  and' when  the  gates  were  closed,  and  properly  fast- 
ened, the  road  was  securely  fenced .  The  fastening  on  the  north  gate  had  become 
so  far  defective,  that  unless  adjusted  with  care  by  persons  passing  through, 
the  gate  was  liable  to  be  blown  open,  or  It  might  be  opened  by  animals  com- 
ing in  contact  with  it.  Tills  was  known  to  at  least  one  of  the  land-owners, 
but  it  does  nor  appear  to  have  been  known  to  the  company  or  its  agents,  the 
crossings  having  been  used,  so  far  as  appears,  exclusively  by  the  owners  of  the 
pasture  land.  There  was  no  evidence  tending  to  show  the  agreement  under 
which  the  gates  had  been  erected,  nor  did  it  appear  that  the  company  had 
agreed  with  the  land-owners  to  keep  the  gates  shut,  or  maintain  them  in  re- 
pair. The  section  foreman,  whose  duty  it  was  to  pass  over  and  keep  that 
portion  of  the  track  and  the  adjacent  fences  in  repair,  observed  the  condition 
of  the  gates  the  evening  before  the  animals  were  injured.  He  saw  that  the 
north  giite  was  slightly  **sagged,"  as  it  had  been  for  some  time  before,  but  it 
was  then  closed,  and  apparently  in  a  safe  condition. 

Relevant  to  the  evidence  as  thus  summarized  the  court  charged  the  jury 
substantially  that  if  they  found  from  the  evidence  that  the  gate  through  which 
the  animals  escaped  was  kept  up  as  a  part  of  the  fence,  for  the  convenience 
aud  benefit  of  the  several  land-owners,  or  some  of  them,  in  using  a  private 
crossing  over  the  railroad  from  the  pasture  to  the  public  highway,  and  if.they 
should  further  find  that,  with  reasonable  care  in  securing  the  fastening  of  the 
gate  when  shutting  it,  the  gate  was  suiiicient  to  prevent  the  escape  of  stock, 
and  was  usn idly  kept  closed,  then  their  verdict  should  be  for  the  defendant. 
In  this  instruction  the  court  presented  to  the  jury  the  theory  or  conditions 
upon  which  they  might  exonerate  the  defendant  from  liability.  They  were 
instructed,  in  effect,  that  although  the  gate  may  have  been  erected  for  the 
convenience  and  benefit  of  the  land-owners,  yet,  under  the  law,  the  exonera- 
tion of  the  railroad  company  depended  upon  whether  or  not  it  had  provided  the 
gate  with  such  fastenings  as  could,  with  reasonable  care,  be  adjusted  so  as  to 
make  it  secure,  or  whetlier  or  not  the  company  usually  kept  the  gate  closed. 
The  charge  was  capable  of  no  other  construction,  and  must  have  been  so  un- 
derstood by  the  jury.  This  statement  of  the  law  was  inaccurate,  and  it  must 
have  misled  the  jury  to  the  injury  of  the  appellant.  Upon  the  former  appeal 
of  this  case,  101  Ind.  597,  1  N.  E.  Rep.  197,  the  rule  governing  cases  of  this 
class  was  stated  explicitely  to  the  effect  that  "the  duty  to  fence  is  not  owing 
to  one  who  has  undertaken  to  maintain  the  fence,  nor  to  one  for  whose  benefit 
the  private  crossing  is  maintained."  Persons,  for  whose  convenience  rail- 
road companies  erect  or  maintain  gates  at  private  crossings,  assume  the  risk 
of  all  increased  danger  to  their  property  which  may  result  from  having  gates 
instead  of  fences.  Railway  Co.y,  Williamson,  104  Ind.  154,  3  N.  E.  Kep. 
814;  Bond  v.  Railroad  Co.,  100  Ind.  801.  The  land-owner,  for  whose  benefit 
a  private  crossing  is  maintained,  and  who  is  supposed  to  be  fully  cognizant  of 
the  condition  of  the  gates,  and  of  the  uses  to  which  it  is  put,  must  therefore, 
as  between  himself  and  the  company,  see  to  it  that  the  gate  is  in  proper  con- 
dition, and  that  it  is  kept  closed.  He  has  no  right  to  expect  that  the  railroad 
company,  unless  it  has  expressly  contracted  to  do  so,  will  erect  gates  for  his 
exclusive  benefit,  and  also  keep  watcli  over  them,  and  keep  them  closed. 
Railtoay  Co.  v.  Goodbar,  102  Ind.  596,  2  N.  E.  Rep.  337,  and  3  N.  E.  Rep. 
162;  Railroad  Co.  v.  Woodijoard,  112  Ind.  117, 13  N.  E.  Uep.  260.  In  respect 
to  the  appellant's  insistence  that  the  evidence  does  not  sustain  the  verdict, 
it  is  sufiScient  to  say,  it  has  not  been  pointed  out  to  us,  nor  are  we  able  to  dis- 
cover wherein  the  evidence  is  in  any  manner  substantially  different  from 
what  it  was  when  the  case  was  appealed  before.     We  were  constrained  to  re- 
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verse  the  judgment  then  for  want  of  sufficient  evidence.  We  should  neces- 
sarily arrive  at  the  same  conclusion  again,  were  we  not  compelled  to  reverse 
for  the  error  in  giving  the  instruction,  above  mentioned.  It  is  contended  that 
because  the  railroad  company  erected  the  gates  and  constructed  the  crossing 
some  15  years  ago,  it  impliedly  came  under  a  contract  to  maintain  the  gates 
in  repair  and  closed  as  if  they  had  not  been  erected  for  the  appellee's  conven- 
ience. We  do  not  assent  to  this  view.  The  evidence  shows  nothing  more 
than  that  the  crossings  and  gates  were  constructed  by  the  railroad  company, 
and  that  they  were  used  exclusively  by  the  owners  of  the  land.  It  cannot  be 
implied  that  the  railroad  company  came  under  an  obligation  to  keep  the  gates 
closed.  The  only  answer  tiled  by  the  railroad  company  in  the  court  below 
was  the  general  denial.  The  appellee  now  contends  that  the  defense  that  the 
animals  entered  upon  the  railroad  track  through  a  gate  at  a  private  crossing, 
was  a  special  defense,  and  that  the  evidence  in  relation  to  that  matter  was 
not  admissible  under  the  general  denial.  We  are  asked  to  determine  wliether, 
under  the  issues,  the  evidence  was  properly  admitted.  It  is  sufficient  to  say, 
in  respect  to  this  matter,  that  although  the  appellee  objected  to  the  evidence, 
it  was  admitted,  and  there  being  no  cross-error  assigned,  no  question  in  re- 
lation thereto  is  presented  by  the  record. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the  court  below  to 
sustain  the  appellant's  motion  for  a  new  trial. 


(115  Ind.  112) 

Johnson  v.  Johnson  et  oZ. 

(Supreme  dmrt  of  InAiomcu    May  11, 1888.) 

JuRT— Trial  bt— Equitablb  Issub. 

Where,  in  an  action  on  a  note  and  mortgage,  defendant's  wife  filed  a  oonnter- 
claim,  alleging  that  s^e  executed  the  note  and  mortgage  as  suretyf or  her  husband, 
and  had  acqmred  the  lands  by  gift  from  her  father,  and  pra3ring  a  cancellation  of 
the  mortgage,  the  issue  joined  on  such  counter-claim  is  equitable,  anda  jury  should 
be  denied. 

Appeal  from  circuit  court,  Grant  county;  W.  H.  Carroll,  Judge. 

Action  by  James  Johnson  against  Berry  Johnson  and  others  on  a  note  and 
mortgage.  A  cross-complaint  was  filed  by  Charlotte  Johnson,  and  on  the  is- 
sue therein  involved  the  court  refused  plaintiff's  request  for  a  jury  on  the 
ground  that  the  issue  was  equitable.    Plaintiff  appeals. 

George  W,  Harvey,  for  appellant.  John  T.  Strange  and  Riifus  W,  Bailey, 
for  appellees. 

Elliott,  J.  The  appellant  instituted  this  suit  upon  a  note  and  mortgage, 
and  Charlotte  Johnson  filed  a  cross-complaint  or  counter-claim,  wherein  she 
alleged  that  she  was  the  wife  of  Berry  Johnson;  that  the  note  and  mortgage 
were  executed  by  her  as  surety  for  her  husband,  who  had  borrowed  the  money 
of  the  mortgagee,  and  that  she  acquired  the  land  mortgaged  by  gift  from  her 
father.  The  counter-claim  prayed  a  cancellation  of  the  mortgage.  After 
issue  joined  on  the  connter-claim  the  appellant  dismissed  his  complaint. 
There  is  no  bill  of  exceptions  presenting  the  motion  or  affidavit  for  a  change 
of  venue,  and  consequently  no  question  is  before  us  upon  the  ruling  denying 
a  change  of  venue.  The  issue  joined  on  the  counter-claim  was  one  of  equi- 
table cognizance,  and  the  court  did  not  err  in  denying  the  appellant's  request 
for  a  trial  by  jury.    Judgment  affirmed. 
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(Hi  Ifid.  506) 

HoLSCLAW  V,  State. 
(Supreme  Court  of  Indianou    May  11, 1888.) 

Crimikal  Law— Afpeal  afteb  Plea  of  Guiltt. 

Rev.  St.  Ind.  1881.  $  1643,  providing  that  ''any  prisoner  against  whom  any  iran- 
ishment  is  adjudged  may  appeal  *  •  *  witmn  ten  days  after  trial** does  not  au- 
thorize an  appeal  from  a  justice's  judgment  entered,  without  trial,  upon  defend- 
ant's plea  ox  guilty  of  the  oifense  charged,  (selling  liquor  tominors,)  after  he  has 
procured  replevin-bail  for  the  payment  of  the  judgment. 

Appeal  from  circuit  court,  Greene  county;  George  TV.  Buff,  Judge.      ^ 
Prosecution,  before  a  justice  of  the  peace,  of  Barney  Holsclaw  for  selling 

liquor  to  minora.    Defendant  pleaded  guilty,  and  appeals  from  an  order  dis- 

missimr  his  appeal  to  the  circuit  court. 
Moffett  <&  DavU,  for  appellant.     W.  Q.  Huliz^  W.  L.  8Unkard,  and  The 

Attorney  QeneraU  for  appellee* 

HowK,  J.  On  the  16th  day  of  October,  1886,  this  prosecution  was  com* 
menced  before  a  Justice  of  the  peace  of  Greene  county  against  the  appellant 
upon  an  affidavit,  wherein  it  was  charged  that  on  or  about  the  15th  day  of 
October,  1886.  at  said  county,  said  appellant  "did  then  and  there  unlawfully 
sell  to  Jacob  li.  Blukerand  Thomas  Terrell,  each  of  whom  was  then  and  there 
a  person  under  the  age  of  twenty-one  years,  one-half  pint  of  whisky,  at  and 
for  the  price  of  twenty-flve  cents,  contrary  to  the  form  of  the  statute,"  etc. 
Afterwards,  on  the  same  day,  appellant  appeared  in  person  and  by  counsel  be- 
fore such  Justice  of  the  peace,  and,  having  been  arraigned  on  said  afBdavit,  for 
plea  thereto  said  that  he  was  guiliy  as  charged  tlierein,  and  thereupon  it  was 
adjudged  by  such  justice  that  appellant  make  his  fine  to  the  state  in  the  sum 
of  ;$20,  and  pay  the  costs  of  prosecution  taxed,  etc.,  and  tliat  he  stand  com- 
mitted, etc.  And  afterwards,  on  the  same  day,  he  procured  replevin  bail  for 
the  payment  of  such  fine  akid  costs.  On  the  23d  day  of  October,  1886,  appel- 
lant prayed  an  appeal  from  the  justice's  judgment  to  the  court  below,  which 
was  granted.  In  that  court,  at  its  November  term,  1887,  the  motion  of  the 
state  by  its  prosecuting  attorney  to  dismiss  the  appeal  lierein  was  sustained 
by  the  court,  and  such  appeal  was  accordingly  dismissed.  From  such  dis- 
missal of  his  appeal  from  the  justice  by  the  court  this  appeal  is  now  here  pro- 
secuted by  defendant  below,  and  the  only  error  whereof  he  complains  is  the 
sustaining  the  motion  of  the  state  to  dismiss  his  appeal  from  the  judgment  of 
the  justice  to  the  court  below. 

It  is  manifest  that  the  question  for  our  decision,  presented  by  this  appeal, 
may  be  tlius  stated:  Is  there  any  law  of  this  state  which  authorized  his  at- 
tempted appeal  from  the  judgment  of  the  justice,  entered  upon  his  plea  th?it 
he  wjis  guilty  of  the  offense  charged,  and  after  he  had  procured  replevin-bail 
for  the  payment  of  such  judgment?  We  are  of  opinion  that  this  question 
must  be  answered  in  the  negative.  It  is  certain  that  defendant  had  no  right 
of  appeal  from  such  judgment  of  the  justice  to  the  circuit  court  of  the  county, 
unless  such  right  of  appeal  was  expressly  given  by  some  statutoi^  provision. 
The  only  statute  of  this  state  providing  for  an  appeal  froui  the  judgment  of  a 
Justice  in  criminal  cases  is  section  1643,  Rev.  St.  1881,  in  force  since  Septem- 
ber 19,  1881,  which  reads  as  follows:  "Any  prisoner,  against  whom  any  pun- 
ishment is  adjudged  may  appeal  to  the  criminal  court,  and  if  there  be' none, 
then  to  the  circuit  court  of  the  county,  within  ten  days  after  trial,  oh  enter- 
ing into  recognizance  for  his  appearance  at  the  next  term  of  such  court,  as  in 
other  cases,  and  such  appeal  shall  stay  all  proceedings. "  Did  ttiis  section  of  the 
statute  authorize  defendant's  appeal  from  the  justice's  judgment  against  him 
to  the  circuit  court  of  the  county?  The  statute  does  not  in  terms  provide  for 
an  appeal  from  the  judgment  of  a  justice  entered,  without  trial  upon  the  de- 
fendant's plea  of  guilty.    If  it  had  been  the  legislative  will  and  intent  to  pro- 
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vide  that  appeals  would  lie  from  all  Justices'  Judgments,  in  criminal  cases,  U: 
ttie  proper  criminal  or  circuit  courts,  we  may  well  suppose  that  the  statute 
would  have  provided  that  such  appeals  might  be  taken  within  10  days  after 
Judgment,  instead  of  ''after  trial,  **  as  the  statute  reads.  The  statute  does  not 
contemplate,  and  makes  no  provision  for  an  appeal  by  the  defendant  from  a 
Judgment,  entered  upon  his  plea  of  guilty,  without  trial,  by  a  justice  of  tlie 
peace  in  a  criminal  cause.  There  is  nothing  in  the  record  of  tliis  cause  to  in- 
dicate that  defendant's  plea  of  guilty  beforethe  justice  was  procured  by  fraud, 
imposition,  or  evil  practice.  On  the  contrary,  it  may  reasonably  be  presumed 
from  the  record  that  his  plea  of  guilty  was  entered  advisedly  by  defendant,  as 
it  is  shown  that  he  was  accompanied  by  his  attorney  when  he  was  arraigned 
before  the  Justice  and  entered  his  plea  of  guilty.  Our  conclusion  is  that  there 
is  no  law  of  this  state  which  authorized  the  defendant's  attempted  appeal 
from  the  Justice's  Judgment  entered  upon  defendant's  plea  that  he  was  guilty 
of  the  offense  charged  tierein,  after  he  had  procured  replevin  bail  for  the  pay- 
ment of  such  Judgment. 

The  court  below  did  not  err,  therefore,  in  sustaining  the  state's  motion  to 
dismiss  such  attempted  appeal    The  Judgment  is  alBrmed,  with  costs. 


(U4  Ind.  508) 

Hbth  Township  op  Harbison  Gountt  et  al.  v.  Lewis  et  aU 
(Suprefme  Court  of  Indiana,    May  12, 1888.) 
Ofnov  and  Opficbb— CJompbnsatiok— Dbpaui^. 

When  a  township  trustee  has  unlawfully  appropriated  funds  of  the  township, 
largely  In  excess  of  his  services  to  it,  neither  such  trustee  while  in  default,  nor  ms 
assignees,  can  enforce  a  claim  for  his  services  af?ainst  the  township. 

Appeal  from  circuit  court,  Harrison  county;  Samuel  Kasisey,  Judge. 

Action  by  Jacob  6.  Lewis  and  others,  assignees  of  Lewis  W.  Bowling,  as« 
signee  of  B.  S.  Thornsburg,  against  Heth  Township  of  Harrison  County  and 
others,  for  services  rendered  such  township  by  said  Thornsburg.  Judgment 
for  plaintiffs.    Defendants  appeal. 

DotigloHs  dt  Stockslager,  for  appellants.  W*  ilT.  c&  22.  /.  Tracewell,  for  a^ 
pellees. 

Elliott,  J,  This  action  was  instituted  by  the  appellees  upon  an  allow- 
ance made  by  the  board  of  commissioners  of  Harrison  county  in  favor  of  Ben- 
jamin S.  Tliornsburg,  trustee  of  Heth  township,  for  services  for  tlie  year  end- 
ing October  16,  1876.  A  certified  copy  of  the  order  was  issued  by  the  auditor 
to  Thornsburg,  and  he  assigned  it  to  Lewis  TV.  Bowling,  as  trustee  for  the 
sureties  on  his  official  bond.  Bowling  subsequently  assigned  the  certified  or- 
der to  the  appellees.  The  order  making  the  allowance  contains  this  clause: 
"It  is  therefore  ordered  by  the  board  that  B.  S.  Thornsburg  be  allowed  said 
sum  of  one  hundred  and  seventy-two  and  50-100  dollars  out  of  the  proper 
funds  of  said  township.**  The  answer  of  the  appellant  alleges  that  the  order 
was  assigned  to  Bowling  as  trustee  for  the  sureties  on  Tliornsburg's  official 
bond  to  indemnify  them  against  any  loss  they  might  sustain  because  of  his 
default  in  failing  to  pay  over  money  due  the  township;  tliat  an  action  was 
brought  on  the  bond,  and  was  defeated  by  the  sureties  who  filed  a  plea  of  nan 
est  factum;  and  that  it  was  on  the  issue  tendered  by  that  plea  that  they  were 
successful;  that  judgment  was  recovered  against  Thornsburg  for  $1,800;  that 
he  then  was  and  still  is  insolvent;  that  the  judgment  is  in  force,  and  unsatis- 
fied. The  appellees  replied  to  this  answer  that,  prior  to  the  assignment  of 
the  order  to  Bowling,  as  trustee,  they  had  signed  the  bond  of  Thornsburg; 
that  an  action  had  been  instituted  thereon  which  resulted  as  slated  in  the  an- 
swer; that  they  expended  in  the  defense  of  the  action  the  sura  of  $200,  and 
devoted  10  days*  time  to  the  work  of  preparing  for  trial. 

The  answer  is  good  and  the  reply  is  bad.  The  township  was  not  liable  for 
v.lTN.E.no.l — 8 
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services  to  its  trustee,  who  had  wrongfully  appropriated  its  funds,  for  the  al- 
lowance by  the  board  of  commissioners  does  not  vest  in  the  defaulting  officer 
a  right  to  compel  the  township  to  pay  him  for  services  while  he  was  the  debtor 
of  the  township  in  a  sum  largely  in  excess  of  the  value  of  those  services.  The 
order  of  allowance  is  not  a  commercial  instrument,  and  is  not  protected  as 
commercial  paper  in  the  hands  of  a  bona  fide  holder  so  that  it  is  subject  to  the 
same  defenses  in  the  hands  of  the  appellees  as  it  would  have  been  in  the  hands 
of  the  defaulting  trustee.  It  is  perfectly  clear  that  a  trustee,  who  had  unlaw- 
fully appropriated  $1,800  of  the  money  of  the  township,  cannot  enforce  a 
claim  for  services,  and  the  rights  of  his  assignees  cannot  be  any  better  than 
his.  The  question  seems  to  us  too  plain  for  discussion,  for  we  can  conceive  no 
principle  of  law  or  justice  which  will  justify  a  defaulting  officer  or  his  assign- 
ees in  pressing  a  claim  for  services  while  a  judgment  for  the  money  unlaw- 
fully appropriated  by  the  officer  remains  in  force.  We  have  not  deemed  it 
necessary  to  discuss  the  minor  questions  presented  by  the  appellant's  counsel, 
for  the  merits  of  the  axae  are  so  decisively  with  their  client  that  there  is  no 
necessity  for  passing  upon  questions  not  affecting  the  merits  of  the  contro- 
versy. Judgment  reversed,  with  instructions  to  sustain  the  demurrer  to  the 
reply,  and  to  proceed  in  accordance  with  this  opinion. 


(115  Ind.  U3)  ^  ^ 

Silver  v.  Parr. 
(Supreme  Coiurt  of  IndUmcL.    May  13, 1888.) 

1.  AppEAii— Review— Pbesumption. 

Where  the  evidence  is  not  in  the  record,  the  appellate  court  will  presume  that  In- 
Btnictions  asked  for  and  refused  in  the  court  below  were  properly  refused  as  not 
warranted  by  the  evidence. 

2.  Same— JElBOORDS— Instructions  not  Signed  bt  Judge. 

Rev.  St.  Ind.  %  533,  cl.  6,  providing  that  all  instructions  given  by  the  court  must 
be  signed  by  the  judge,  ana  filed  as  part  of  the  record,  is  mandatory,  and  where  in- 
structions are  not  signed  in  accordance  with  the  provisions  of  such  statute  they  are 
no  part  of  the  record,  and  wiU  not  be  considered  by  the  appellate  court. 

•Appeal  from  circuit  court,  Hamilton  county;  E.  B.  Goodykoontz,  Judge. 
Action  by  Harley  Silver  against  John  N.  Parr  for  damages  for  malpractice. 
Judgment  on  verdict  for  defendant.    Plaintiff  appeals. 
Stafford  &  Boyd,  for  appellant.    Kane  &  Davis,  for  appellee. 

Ho>VK,  J.  This  was  a  suit  by  appellant,  Silver,  against  appellee,  Parr,  as 
defendant,  in  a  complaint  of  three  paragraphs.  The  object  of  the  suit  was  to 
recover  damages,  which  plaintiff  claimed  he  had  sustained  by  reason  of  the 
carelessness  and  negligent  treatment  he  had  received  from  defendant,  who  had 
undertaken,  as  a  practicing  surgeon,  to  set  the  broken  bones  of  plaintiff's  leg, 
and  to  attend  to  and  cure  and  heal  the  same,  for  a  fee  and  reward,  etc.  De- 
fendant answered  by  a  general  denial  of  plaintiff's  complaint.  The  issues 
joined  were  tried  by  a  jury,  and  a  verdict  was  returned  for  the  defendant, 
and,  over  plaintiff's  motion  for  a  new  trial,  the  court  adjudged  that  the  de- 
fendant recover  of  the  plaintiff  his  costs  herein,  taxed  at,  etc.  From  this 
judgment  plaintiff  has  appealed,  and  has  here  assigned  as  error  the  overruling 
of  his  motion  for  a  new  trial. 

The  evidence  is  not  in  the  record.  The  only  grounds  upon  which  plaintiff's 
counsel  rely  for  the  reversal  of  the  judgment  below,  are  (1)  that  the  court 
erred  in  giving  the  jury  certain  instructions  of  its  own  motion;  and  (2)  error 
of  the  court  in  refusing  to  give  the  jury  certain  other  instructions -at  the 
plaintiff's  request.  So  far  as  the  instructions  asked  for  by  plaintiff,  and  re- 
fused by  the  court,  are  concerned,  it  is  settled  by  our  decisions  that  where,  as 
in  this  case,  the  evidence  is  not  in  the  record,  it  will  be  presumed  here,  in  sup- 
port of  the  ruling  of  the  court  below,  that  such  instructions  were  properly  i*e- 
f  used,  because  they  were  not  applicable  to  the  case  made  by  the  evidence. 
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Freeze  v.  De  Puy,  57  Ind.  188;  Potoers  v.  State,  87  Ind.  144;  Railway  Co.  v. 
Harrigan,  94  Ind.  245;  Railroad  Co.  v.  Rowan,  104  Ind,  88.  3  N.  E.  Rep. 
627.  The  point  is  made  by  defendant's  counsel,  and  seems  to  be  well  made, 
that  none  of  the  instructions,  either  those  given  by  the  court  of  its  own  mo- 
tion or  those  requested  by  plaintiff  and  refused  by  the  court,  are  properly  in 
the  record,  because,  counsel  say  none  of  such  instructions  were  signed  by  the 
judge  of  the  trial  court.  In  the  sixth  clause  of  section  533,  Rev.  St.  1881,  it 
is  provided,  among  other  things,  as  follows,  to-wit:  "All  instructions  given 
by  the  court  must  be  signed  by  the  judge,  and  filed,  together  with  those  asked 
for  by  the  parties,  as  part  of  the  record."  This  language  of  the  statute  is 
mandatory,  and  has  been  so  construed  by  this  court.  Childrees  v.  Callender, 
108  Ind.  394.  9  N.  E.  Rep.  292.  It  has  been  held  also  that  when  it  appears, 
as  in  the  case  we  are  now  considering,  that  the  instructions  are  not  signed 
by  the  judge  of  the  trial  court,  they  do  not  become  a  part  of  the  record.  Rail- 
road Co.  V.  Hedges,  105  Ind.  398,  7  N.  E.  Rep.  801.  We  must  hold,  there- 
fore, in  the  cause  now  before  us,  that  the  question  relied  upon  by  plaintiff's 
counsel  for  the  reversal  of  the  judgment  below  not  properly  presented  by  the 
record  for  our  consideration  and  decision.  We  have  found  no  error  in  the 
record  which  requires  the  reversal  of  the  judgment.  The  judgment  is  af- 
firmed, with  costs. 


(114  Ind.  501) 

Bernhameb  v.  Milleb. 
(S^ipreme  Cowrt  of  Indiana.    May  12, 1888.) 

1.  OuarduilN  and  Wari>— Removal  of  QnARDiAJ?— Discssrioar  op  Court. 

Rev.  St.  Ind.  18S1,  $  25^,  providing  that  guardians  maybe  removed  for  any  cause 

which,  in  the  opinion  of  the  courts  of  probate  jurisdiction,  or  the  judges  thereof,  in 

•    vacation,  renders  it  for  the  interest  of  the  ward  that  the  guardian  shall  be  removed, 

Rives  a  large  discretion  to  such  courts,  and  their  actions  in  such  case  will  not  be 

disturbed  unless  this  discretion  is  abused. 

8.  Same— Costs. 

A  guardian,  npon  his  removal,  ia  personaUy  liable  for  the  costs  of  the  proceeding 
for  such  removal. 

Appeal  from  circuit  court,  Marion  county;  Alexander  0.  Ayres,  Judge. 

This  was  a  petition  by  Anna  M.  Miller  for  the  removal  of  the  appellant, 
William  F.  A.  Bernhamer,  guardian  of  his  minor  childi*en,  and  for  an  account- 
ing by  him. 

Bernhamer  ds  Walls,  for  appellant.    Duncan,  Smith  <&  Wilson,  for  appellee. 

ZoLLARS,  J.  Upon  a  petition  by  appellee,  and  after  a  hearing  of  the  cause, 
the  court  below  removed  appellant  from  the  guardianship  of  the  persons  and 
property  of  Charles  F.,  Elizabeth,  Ida,  and  Edward  A.  Miller,  minor  children, 
ordered  him  to  make  a  final  report  and  accounting  within  30  days,  and  to  turn 
over  to  his  successor,  who  might  thereafter  be  appointed,  the  custody  of  the 
children  and  their  money  in  his  hands,  and  adjudged  against  him  tlie  costs  of 
the  proceeding.  The  evidence  is  not  in  the  record.  The  only  questions  made 
here  are  that  the  petition  is  insufficient  and  the  judgment  erroneous.  The 
sutficiency  of  the  petition  was  called  in  question  below  by  a  demurrer,  which, 
of  course,  admitted  as  true  all  that  is  therein  properly  stated.  It  would  not 
be  profitable,  we  think,  nor  beneficial  to  the  parties  concerned,  to  set  the  peti- 
tion out  in  full,  nor  in  substance.  We  have  examined  it  carefully,  and  the 
argument  of  counsel  in  relation  thereto.  After  such  an  examination  we  are 
satisfied  that  sufficient  causes  are  stated  in  the  petition  to  justify  the  court  in 
removing  the  guardian.  It  may  be  that  the  charges  in  the  petition  were  neither 
proven  nor  provable,  but,  as  we  have  stated,. the  evidence  is  not  in  the  record, 
and  the  demurrer  admits  as  true  all  that  is  properly  charged.  After  naming 
certain  causes  for  which  a  guardian  maybe  removed,  the  statute  provides,  "or 
any  other  cause  which,  in  the  opinion  of  such  court,  or  the  judge  thereof  in 
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T<ication,  renders  it  for  the  interest  of  the  ward  that  such  guardian  shall  be 
removed/'  Eev.  St.  1881,  §  2524.  The  courts  of  this  state,  having  probate 
jurisdiction,  have  no  more  important  duty  to  perform  than  to  guard  the  prop- 
erty, and  the  education  and  training,  of  minor  children  who  are  left  without 
the  care  of  their  natural  guardians.  A  large  discretion  is  left  with  such  courts 
in  the  appointment,  control  of,  and  removal  of  guardians.  This  court  will 
not  disturb  their  actions  in  those  regards  unless  there  has  been  an  abuse  of 
the  discretion.  Nettleton  v.  8iate^  13  Ind.  159.  The  court  below  clearly  did 
not  err  in  adjudging  against  appellant  the  costs  in  the  proceeding  for  his  re- 
moval. They  could  not  have  been  taxed  against  the  petitioner,  who  was  suc- 
cessful in  the  litigation,  and  as  clearly  they  should  not  have  been  made  a  charge 
upon  the  estates  of  the  wards.  Some  other  features  of  the  judgment  are  ob- 
jected to  in  argument;  but  we  need  not  extend  this  opinion  to  examine  the 
objections  thus  urged,  as  no  such  objections  were  so  made  to  the  judgment 
below  as  brings  it  before  this  court  for  review  in  those  particulars.  Judg- 
ment affirmed,  with  costs. 


(U4  Ind.  634) 

Second  Nat.  Bank  of  Kiohmond  v,  Townsend. 
(Supreme  Court  of  Indiana.    May  15, 1888.) 

Judgment— E^FBOT— Merger  op  Debt— Assignment  for  Benefit  of  Creditors. 

The  holder  of  a  note,  who.  after  the  maker's  voluntary  assignment,  obtains  judg- 
ment on  it,  is  not  debarred  from  filing  a  claim  for  the  amount  of  the  judgment 
against  the  estate,  since  the  debt  is  not  so  merged  in  the  judgment  as  to  make  a  new 
debt  lacking  the  old  one's  incidental  right  to  share  in  the  assets. 

Appeal  from  circuit  court,  Wayne  county;  D.  W.  Oomstook,  Judge. 

Action  by  the  Second  National  Bank  of  Richmond,  Ind.,  against  John  G. 
Townsend,  assignee  of  Joseph  W.  Moore.  Judgment  was  rendered  for  de- 
fendant, and  plaintiff  appeals. 

Elliott,  J.  Joseph  W.  Moore  assigned  all  of  his  property  for  the  benefit 
of  his  creditors.  The  assignment  was  made  under  the  statute  regulating 
voluntary  assignments,  and  the  deed  was  duly  recorded.  At  the  time  the 
deed  was  executed  and  recorded  the  i^pellant  held  two  notes  executed  by 
Moore,  and  subsequently  obtained  judgment  upon  them.  After  judgment 
was  recovered,  the  appellant  filed  a  complaint  against  the  assignee,  asking  an 
allowance  of  the  claim  evidenced  by  the  judgment,  and  on  the  trial  offered  in 
evidence  the  transcript  of  the  judgment;  but  it  was  excluded,  as  were  the 
notes  on  which  the  judgment  was  founded.  The  appellee's  counsel,  in  a  very 
able  and  ingenious  brief,  defend  the  ruling  of  the  trial  court  upon  the  ground 
that  the  judgment  merged  the  debt,  and  created  a  new  one  not  in  existence 
when  the  deed  of  assignment  was  executed  and  recorded.  In  support  of  their 
theory  counsel  refer  to  the  case  of  Bowen  v.  Bichelt  91  lud.  22,  ami  the  cases 
there  collected.  That  case  decider  that  a  defendant,  against  whom  an  action 
is  pending,  cannot  avail  himself  of  a  discharge  in  bankruptcy  unless  he  pleads 
it  in  the  action  prosecuted  against  him.  The  decision  in  the  case  is  sup|)orted 
by  the  decisions  of  the  supreme  court  of  the  United  States,  and  is,  as  we  be- 
lieve, a  correct  declaration  of  the  law.  Dimock  v.  Copper  Co,,  117  U.  S.  559, 
6  Sup.  Ct.  Rep.  855,  and  cases  cited.  While  we  adhere  with  confidence  to  the 
decision  in  Bonwn  v.  Eichel,  we  cannot  apply  the  doctrine  it  asserts  to  such 
a  case  as  that  now  before  us.  In  that  case  the  question  was  whether  a  de- 
fendant, who  had  suffered  a  judgment  to  be  rendered  against  him.  could  sub- 
sequently avail  himself  of  a  defense  that  he  might  successfully  have  made  to 
a  pending  action;  while  here  the  question  is,  does  the  creditor,  by  taking  judg- 
ment on  his  claim,  lose  the  right  to  participate  in  the  benefit  of  a  fund  created 
by  the  assignment  of  the  debtor?  It  is  obvious  that  there  is  a  wide  and  plain 
difference  between  the  two  cases.  Here  the  question  is  not  between  the  cred- 
itor and  the  debtor,  nor  is  it  as  to  the  right  of  the  debtor  to  defend  against 
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the  judgment;  for  the  only  question  here  is  as  to  the  right  of  the  creditor  to 
share  in  the  distribution  of  the  trust  f  u  nds  in  the  hands  of  his  debtor^s  assignee. 
We  have  no  doubt  that  the  judgment  merged  the  notes  as  a  cause  of  action. 
This  is  decided  in  Qould  v.  Hayden^  63  Ind.  443,  and  that  case  has  been  often 
approved.  But  the  merger  of  a  claim  as  a  cause  of  action  does  not  deprive 
the  creditor  of  his  riglit  to  resort  to  a  fund  held  by  a  trustee,  or  to  make  avail- 
able a  security  held  for  the  debt.  Thus,  for  example,  a  judgment  will  merge 
the  mortgage  as  a  c^iuse  of  action,  but  will  not  destroy  the  lien.  Bank  v. 
Brown,  112  Ind.  474, 14  N.  E.  Rep.  858;  CurtUv,  Qooding,  99  Ind.  45;  Pence 
V.  Aimstrong,  95  Ind.  191;  Manns  v.  Bank,  73  Ind.  243;  Qas-Light  Co,  v. 
State,  Id.  219;  Teal  v.  Einchman,  69  Ind.  379.  Property  fraudulently  con- 
veyed may  be  subjected  to  the  ereditor^s  claim,  and  the  grantee  charged  as 
a  trustee,  although  the  original  debt  is  transformed  into  a  judgment,  and  the 
judgment  ia  rendered  after  the  conveyance.  Stout  v.  Stout,  77  Ind.  537; 
Bump,  Fraud.  Conv.  498.  These  familiar  illustrations  prove  that  while  a 
judgment  so  merges  the  claim  as  a  cause  of  action  ns  that  a  second  action 
cannot  be  maintained  upon  it,  and  so  concludes  the  defendant  that  lie  cannot 
interpose  a  defense  existing  against  the  original  claim,  still  tlie  judgment 
does  not  so  charge  the  debt  as  to  deprive  the  creditor  of  the  collateral  rights 
conferred  upon  him  by  the  originjil  debt.  But  there  are  authorities  more 
directly  In  point.  In  Rawley  v.  Hooker,  21  Ind.  144,  it  was  held  that  a  judg- 
ment did  not  so  merge  the  contract  as  to  prevent  a  reference  to  it  for  the  pur- 
pose of  determining  the  rights  of  the  parties  under  it.  In  that  case  Worden, 
J.,  said:  "To  be  sure,  the  notes  were  merged  in  the  judgment,  but  it  does 
not  seem  to  follow,  necessarily,  that  the  parties  could  not  go  behind  it  in  order 
to  determine  their  rights  in  regard  to  the  mode  of  collection  as  to  appraisement.'* 
The  question  here  presented  was  discussed  in  Donald  v.  Rell,  111  Ind.  1,  11 
N.  E.  Rep.  782,  and  it  was  said:  "It  has  long  been  the  law  that  whenever 
justice  requires  it  a  judgment  will  be  adjudged  to  be  an  old  debt  in  a  new  form, 
and  will  not  be  regarded  as  creating  a  new  debt."  The  same  doctrine  was 
declared  ivLMadUon  Tp.  v.  Dunkle,  16  N.  E.  Rep.  593,  (March  31, 1«88,)  and 
many  cases  were  cited  in  its  support.  Equity  always  refuses  to  permit  a  merger 
where  it  will  work  injustice.  In  this  instance  this  equitable  principle  should 
be  applied.  The  act  of  the  creditor  in  reducing  his  claim  to  judgment  neither 
prejudiced  the  rights  of  any  other  creditor,  nor  interfered  with  the  adminis- 
tration of  the  trust.  The  debt  remains.  The  evidence  is,  it  is  true,  changed 
into  a  new  and  higher  form,  but  the  appellant  is  still  creditor.  We  cannot 
conceive  any  solid  ground  upon  which  it  can  be  held  that  a  creditor  by  putting 
his  claim  in  judgment,  loses  his  rlglit  to  share  in  the  trust  funds  created  by 
the  debtor's  assignment.  If  the  creditor  should  file  his  claim  one  day,  and 
take  judgment  the  next,  he  certainly  would  not  lose  his  right  to  participate 
in  the  distribution  of  the  trust  funds,  and  we  cannot  perceive  any  just  reason 
for  holding  that  the  fact  that  the  claim  is  reduced  to  judgment  before  it  is 
filed  with  the  assignee  deprives  himof  that  right.  Equity  looks  through  form 
to  substance,  and  the  substance  to  which  it  will  here  look  is  that  the  appellant 
was  a  creditor  when  the  assignment  was  made,  and  continued  a  creditor,  al- 
though the  form  of  the  evidence  of  his  debt  was  changed.  Even  if  we  should 
accept  appellee's  theory  that  there  was  a  techniciil  merger,  it  would  be  a  sacri- 
fice of  substance  to  form  to  permit  that  merger  to  cut  off  the  ap})ellant's  right 
to  resort  to  the  trust  fund  created  for  the  benefit  of  creditors.  But  we  do  not 
accept  that  theory.  On  the  contrary,  we  hold  that,  altliough  the  notes  were 
merged  as  a  cause  of  action,  incidental  right,  such  as  the  right  to  share  in  the 
trust  funds  in  the  hands  of  the  assignee,  was  not  ever  technically  merged  in 
the  judgment.  Incidental  rights  and  equitiesof  that  nature  were  not  litigated, 
and  were  not  concluded  by  the  judgment,  and  there  can  therefore  be  no  merger. 
Judgment  reversed. 
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Cleveland,  C,  C  &  I.  Rt.  Co.  v.  "Wynant. 
{Supreme  Cawrt  of  Indiana.    May  16, 1888.) 

1.  Railroad  Companies—Liabilitt  fob  Nbgligenoe— Accidents  at  Crossikos. 

In  an  action  for  damages  for  injuries  caused  by  horses  taking  fright  at  a  box  oar 
standing^  on  a  crossing,  evidence  that  other  horses  had  taken  fright  from  the  same 
catise  is  irrelevant. 

2.  Bame. 

A  railway  company  is  not  liable  for  damages  for  personal  iniuries  caused  by 
horses  taking  fright  at  a  box  car,  which  was  not  encroaching  on  tne  road,  nor  is  it 
liable  if  the  car  was  left  by  the  company  at  a  point  off  the  highway,  but  was  after- 
wards moved  upon  it  by  persons  for  whom  the  company  was  not  responsible,  un- 
less it  allow  the  car  to  remain  on  the  highway  an  unreasonable  time. 

Appeal  from  circuit  court,  Madison  county;  D.  Moss,  Judge. 
H,  H,  Foppleton  and  Robinson  <&  LovetU  for  appellant,    E.  D,  Thompsont 
for  appellee. 

Mitchell,  C.  J.  Action  by  Harriet  Wynant  against  the  appellant  railway 
company  to  recover  damages  for  injuries  alleged  to  have  been  suffered  by  the 
plaintiff  from  the  overturning  of  her  carriage,  the  horses  having  taken  fright 
at  a  box  cur,  which,  It  is  charged,  the  company  unlawfully  and  negligently 
permitted  to  be  and  remain  partially  in  and  upon  a  public  highway  over  which 
the  plaintiff  was  traveling.  The  case  was  considered  once  before  by  this 
court,  and  reversed  because  the  evidence  did  not  sustain  the  verdict  of  the 
jury.  100  Ind.  160.  A  second  trial  has  been  had,  with  the  result  that  judg- 
ment has  again  been  rendered  for  the  plaintiff.  The  case  is  before  us  a  sec- 
ond time  upon'  the  same  pleadings,  and,  according  to  the  insistance  of  appel- 
lant's counsel,  upon  substantially  the  same  evidence.  Waiving  any  observa- 
tions concerning  the  suflSciency  of  the  evidence,  or  whether  it  is  in  any 
essential  respect  variant  from  what  it  was  before,  it  is  enough  to  say  the  judg- 
ment must  be  reversed  for  errors  hereinafter  pointed  out.  To  sustain  her 
case,  the  plaintiff  gave  evidence  tending  to  show  that  certain  empty,  and,  for 
the  time  being,  unused,  freight  cars,  which  had  been  stored  on  a  short  rail- 
way track  which  diverged  from  the  company's  main  line  to  a  gravel  pit,  had 
been  permitted  to  encroach  from  five  to  eight  feet  on  either  side  of  a  public 
highway,  over  which  the  above-mentioned  track  lay,  leaving  a  space  of  from 
15  to  25  feet  in  width  of  the  traveled*  way  between  the  projecting  cars. 
There  was  evidence  tending  to  show  that  the  plaintiff  and  her  husband  weie 
passing  over  the  highway  in  a  vehicle  drawn  by  two  gentle  horses.  When 
about  to  go  upon  the  railway  track,  between  the  cars,  without  having  pre- 
viously shown  any  sign  of  fear,  the  horses  suddenly  took  fright,  and  became 
unmanageable.  Whetlier  they  were  frightened  at  an  empty  car,  or  at  noise 
which  proceeded  from  it,  is  immaterial  to  the  questions  to  be  decided.  There 
was  some  evidence  tending  to  show  that  a  box  car  had  encroached  upon  the 
road  for  several  days  prior  to  the  accident.  The  rail  way  company  introduced 
evidence  tending  to  show  that  the  car  had  bc«n  let  down  on  the  highway  on 
the  day  of  the  accident  by  the  unauthorized  interference  of  some  boys  with 
the  brakes.  The  car  was  an  ordinary  empty  box  car,  such  as  is  in  common 
use  on  all  railroads.  At  the  trial  the  plaintiff  produced  witnesses  who  testi- 
fied that  they  had  passed  over  the  highway  in  question  several  days  prior  to 
that  on  which  the  accident  happened,  and  after  describing  the  situation  of 
the  cai-s  as  they  then  observed  them,  and  the  manner  in  which  they  then  pro- 
jected into  the  highway,  they  were  permitted  to  testify,  over  objection,  that 
their  horses  took  fright  or  "shied"  at  the  cars.  Nothing  appeared  concern- 
ing the  disposition  of  the  horses  driven  by  the  several  witnesses  in  respect  to 
whether  or  not  they  were  ordinarily  gentle  and  well  disposed,  or  whether  they 
were  under  careful  guidance,  and  so  the  evidence  might  have  been  excluded 
on  that  account.    But,  if  these  objections  had  been  obviated,  we  can  discover 
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no  sonnd  principle  which  justified  the  admission  of  the  evidence.  The  prin- 
cipal facts  in  dispute  under  the  issues  were^  whether  or  not  the  railway  com- 
pany had  unlawfully  or  negligently  or  unreasonably  permitted  its  empty  car 
to  remain  placed  upon  a  public  highway,  thereby  causing  the  horse?  attached 
to  tlie  carriage  in  which  the  plaintiff  was  seated  to  take  fright  and  run  away, 
resulting  in  an  injury  for  which  she  was  in  no  way  blameable.  The  evidence 
admitted  pertained  to  facts  altogether  aside  from  those  in  dispute,  and  in  no 
way  tended  to  raise  a  legal  presumption  as  to  the  disputed  facts.  It  could 
have  had  no  other  effect  than  to  mislead  the  jury,  and  distract  their  attention 
from  the  real  issues  in  the  case.  There  is  no  fixed  rule  governing  the  fright- 
ening of  horses.  An  object  that  may  render  one  unmanageable  from  fear, 
another  may  pass  without  notice.  It  does  not  follow,  because  one  or  more 
may  have  taken  fright  at  a  given  object  in  a  highway,  that  the  object  was 
necessarily  frightful  to  all  gentle  horses,  nor  does  proof  that  a  number  of 
horses  took  fright  at  an  object  raise  a  legal  presumption  that  another  horse, 
on  a  different  occasion,  became  frightened  at  the  same  object.  Piollit  v. 
8imtners,  106  Pa.  St.  95;  Railway  Co.  v.  Qlasscott,  4  Colo.  270;  Ifewsom  v. 
Railroad,  62  Ga.  339;  Burhrow  v.  MoDonald,  6  Bosw.  130;  Wentworth  v. 
Smith,  44  N.  H.  419.  The  railway  company  was  not  bound  to  anticipate 
and  make  preparation  to  meet  testimony  of  the  character  of  that  in.  question, 
nor  would  it  have  been  heard  to  prove  in  rebuttal  that  other  gentle  horses  had 
passed  between  the  cars  without  taking  fright,  or  that  the  horses  which  took 
fright  were  vicious  and  unsafe  under  ordinary  circumstances.  Bauer  v.  City 
of  Indianapolis,  99  Ind.  56;  Kidder  y.  Dunstable,  11  Gray,  342;  Temper- 
ance  Hall  v.  Giles,  33  K.  J.  Law,  260.  Thus,  in  the  case  first  above  cited,  it 
was  held,  in  a  suit  against  a  city  for  an  injury  received  in  consequence  of  an 
obstruction  upon  a  sidewalk,  that  it  was  not  proper  to  admit  evidence  to  show 
that  others  had  passed  over  the  same  obstruction  without  injury.  Where  it 
becomes  necessary  to  affect  those  charged  with  the  duty  of  keeping  highways, 
bridges,  or  other  structures  in  a  safe  condition,  or  of  keeping  only  competent 
persons  in  their  service,  with  notice  of  defects  or  unfitness,  or  where  the 
question  is  as  to  the  safety  or  availability  of  a  machine  or  contrivance  de- 
signed for  a  particular  purpose,  or  for  practical  use,  evidence  is  admissible  to 
show  how  the  thing  served  when  put  to  the  use  for  which  it  was  designed,  in 
the  one  case,  or  that  occurrences  of  a  character  to  make  the  defect  or  incom- 
petency notorious  had  taken  place,  in  the  other.  Railway  Co.  v  Ruby,  38 
Ind.  294;  Railroad  Co.  v.  NewelU  104  Ind.  264,  3  N.  E.  Rep.  836;  City  of 
Delphi  V.  Lotvei-y,  74  Ind.  520;  City  of  Fort  Wayne  v.  Coombs,  107  Ind.  75, 
7  N.  E.  Rep.  743;  Railway  Co.  v.  Wright,  16  N.  E.  Rep.  145,  (present  term.) 
The  present  case  does  not  come  within  the  rule  above  stated.  Kone  of  the 
occurrences  described  were  of  such  a  character  as  to  convey  notice  to  the  rail- 
way company,  or  to  be  known  to  any  others  than  the  witnesses  themselves. 
Evidence  of  other  similar  occurrences  on  other  occasions  is  not  admissible  for 
the  purpose  of  raising  a  presumption  that  the  particular  accident  in  question 
happened,  or  that  the  place  was  defective  and  dangerous,  or  that  the  situation 
Was  of  such  a  character  that  the  occurrence  resulting  in  the  injury  complained 
of  might  well  have  taken  place.  The  facts  are  the  only  legitimate  evidence 
of  the  injury,  and  of  the  manner  and  cause  of  the  occurrence.  Ramsey  v. 
Road  Co..  81  Ind.  394;  Collins  v.  Inhabitants  of  Dorchester,  6  Gush.  396; 
Hubbard  v.  City  of  Concord,  35  N.  H.  52;  Maguire  v.  Railroad  Co.,  115 
Mass.  239;  Hawks  v.  Inhabitants  of  Charlemont,  110  Mass.  110;  Blair  v. 
Pelham,  118  Mass.  420.  The  case  is  parallel  in  principle  with  Hudson  v. 
Railway  Co.,  59  Iowa,  581,  13  N.  W.  Rep.  735.  In  that  case  the  plaintiff 
claimed  damages  for  injuries  occasioned  to  his  horse  resulting  from  defective 
planking  at  a  railway  crossing.  The  judgment  of  the  lower  court  was  re- 
versed because  a  witness  was  permitted  to  testify  that  some  time  prior  to  the 
injury  complained  of  a  horse  driven  by  him  had  got  his  foot  between  the  plank 
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and  rail,  at  the  same  place  where  the  plaintiff^s  horse  was  iojared.  We  are 
aware  of  the  fact  that  some  contrariety  exists  in  the  decisions  upon  the  point 
in  question.  In  our  opinion  the  rule  above  indicated  is  the  one  jastified 
by  the  decisions  of  this  court,  and  altogether  the  safer  one  upon  principle. 
Patt.  Ey.  Ace.  Law,  420.  There  is,  in  the  present  case,  no  open,  visible 
connection  between  the  evidentiary  facts  or  independent  occurrences  out  of 
which  it  is  assumed  certain  presumptions  arise,  and  the  facts  sought  to  be  es* 
tablished  by  deduction  from  the  evidentiary  facts  proved.  This  the  law  re- 
quires. The  jury  must  not  be  left  to  decide  the  principal  facts  by  making 
remote  inferences  from  facts  having  no  visible  connection  with  those  in  dis- 
pute. U.  8.  V.  Ross,  92  U.  S.  281.  The  only  presumptions  of  fact  which  the 
law  recognizes  are  those  which  arise  or  may  be  inferred  immediately  from  the 
facts  proved.  Manning  v.  Insurance  Co.,  100  U.  S.  693;  Douglass  v.  Mitch- 
ell, 85  Pa.  St.  440.  It  must  have  been  assumed,  because  some  other  horse 
frightened  at  the  car,  that  it  was  necessarily  an  object  calculated  to  frighten 
gentle  horses,  and  therefore  that  those  drawing  the  plaintiff*s  carriage  became 
frightened  at  it.  The  conclusion  was  not  a  natural  deduction  from,  nor  had 
it  any  visible  or  probable  connection  with,  the  facts.  McAUer  v.  McMumay, 
68  Pa.  St.  126.  It  might  be  proved  that  horses  of  ordinaty  gentleness  took 
fright  at  a  newspaper  or  other  object  casually  left  in  a  public  highway,  but  it 
would  haixlly  be  contended  that  proof  might  be  heard  to  show  that  a  news- 
paper was  an  object  naturally  calculated  to  frighten  horses  of  ordinary  gen- 
tleness. It  is  well  settled  that  one  who  negligently  or  without  right  places 
an  object  naturally  calculated  to  frighten  horses  of  ordinary  gentleness  within 
the  limits  of  a  public  highway,  or  who  wrongfully  suffers  such  an  object,  al- 
though placed  there  without  fault,  to  remain  an  unreasonable  length  of  time, 
may  become  liable  for  an  injury  occasioned  by  the  fright  of  horses  thereat. 
Totjim  of  Rushville  v.  Adams,  107  Ind.  475, 8  N.  E.  Rep.  292 ;  Turner  v.  Buch- 
anan, 82  Ind.  147;  Piollit  v.  Simmers,  supra.  Such  an  object,  wrongfully 
placed  or  unreiisonably  kept  or  maintained  in  a  public  highway,  may  become 
a  nuisance  for  which  the  author  may  incur  liability  to  a  person  suffering  spe- 
cial injury  therefrom.  As  to  what  objects  may  lawfully  be  placed  within  the 
limits  of  a  public  highway,  and  as  to  what  may  constitute  a  reasonable  time 
during  which  such  objects  may  be  kept  there,  must  depend  upon  the  circum- 
stances of  each  particular  case.  Horses  may  take  fright  at  wheelbarrows, 
road-engines,  covered  wagons,  box  cars,  reaping-machines,  building  materials, 
and  an  indeAnltenumber  of  other  thingswhich  are  not  nuisances  per  ^e,  when 
found  within  the  limits  of  a  public  highway;  and  yet  all  these  may  become 
nuisances  by  being  negligently  permitted  to  obstruct  a  highway,  depending 
upon  the  circumstances  of  each  Ciise.  Horses  of  ordinary  gentleness  become 
accustomed  to  such  objects  when  the  objects  are  found  in  their  customary 
places.  They  are  more  liable  to  become  alarmed  when  they  encounter  such 
an  object  in  an  unusual  place,  or  under  extraordinary  circumstances.  This 
is  part  of  the  common  knowledge  possessed  by  all  intelligent  persons  of  ma- 
ture years.  All  horses  are  disposed  to  scare  or  shy  at  objects  of  an  unusual 
character  in  a  higiiway.  Roads  are  prepared  with  reference  to  this  generally 
known  disposition,  and  persons  who  place  or  leave  objects  in  a  highway  are 
likewise  charged  with  notice  of  this  habit.  These  are  things  which  every 
adult  person  of  ordinary  expenence  must  be  presumed  to  know.  It  is  not, 
therefore,  a  subject  to  be  pleaded  and  proved,  whether  a  box  car  or  any  other 
particular  object  is  naturally  calculate  to  frighten  horses.  This  is  to  be  de- 
termined by  the  experience,  observation,  and  intelligence  of  the  court  and 
jury,  as  applied  to  all  the  facts  of  the  particular  case  before  them.  Gilbert  v. 
Railway  Co,,  51  Mich.  488,  16  N.  W  Rep.  868;  Railway  Co.  v.  Famer,  111 
Ind.  195, 12  N.  E.  Rep.  296.  The  mere  fact  that  an  object  is  in  the  highway, 
in  violatron  of  a  statute,  does  not  necessarily  make  the  owner  liable  for  dam- 
ages resulting  from  fright  which  the  object  may  have  occasioned  to  horses. 
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There  must  have  been  some  natural*  causative  connection  between  the  i  iola- 
tion  of  the  statute  and  the  frightening  of  the  horses.  The  object  in  the  situ- 
ation in  which  it  was  left  must  have  had  a  necessary  or  natural  tendency  to 
that  end,  according  to  common  experience.  A  cow  or  a  sheep  may  be  upon  a 
public  highway  in  violation  of  a  statute*  and  a  horse  of  ordinary  gentleness 
may  take  fright  at  sucli  an  animal.  The  frightening  of  horses  was  not,  how- 
ever, the  mischief  which  the  statute  requiring  certain  animals  to  be  restrained 
from  running  at  large  was  intended  to  prevent.  The  injury  must  in  each  case 
be  proximately  such  as  was  within  the  purpose  and  protection  of  the  statute. 
Railtoay  Co,  v.  Locke^  112  Ind.  404*  14  N.  E.  Bep.  891.  It  was  error  to  ad- 
mit the  evidence. 

At  the  proper  time  the  defendant  company  asked  the  court  to  instruct  the 
jury  to  the  effect  that  the  railway  company  had  the  right  to  have  its  cars 
standing  on  its  branch  road,  at  any  point  except  in  or  upon  the  highway,  and 
that  if  the  car,  at  which  the  plaintiff's  horses  took  fright,  was  placed  by  it  at 
a  point  so  as  not  to  obstruct  the  highway,  and  was  afterwards  moved  into  the 
highway  by  persons  for  whom  the  company  was  not  responsible,  that  the  com- 
pany would  not  be  liable  to  the  plaintiff  for  the  injury  suffered  by  her  unless 
it  negligently  permitted  the  car  to  remain  upon  the  highway  an  unreasonable 
length  of  time.  This  was  undoubtedly  a  correct  statement  of  the  law,  and  it 
was  applicable  to  the  defense  which  the  defendant  sought  to  maintain  by  its 
evidence.  It  is  the  right  of  a  party  applying  for  it  to  have  his  theory  of  the 
case  clearly  and  distinctly  presented  to  the  jury  when  he  has  adduced  evidence 
fairly  tending  to  support  it.  Tenbrooke  v.  Jahke^  77  Pa.  St  392;  Railway  Co, 
V.  Krichhaum,  24  Ohio  St.  119;  Comstock  v.  Norton,  36  Mich.  279;  Thornt. 
Jur.  §  165.  The  instructions  given  by  the  court,  although  correct  in  the  ab- 
stract* were  general.  The  defendant  had  a  light  to  an  instruction  adapted  to 
the  special  features  of  the  defense  which  it  undertook  to  support  by  its  evi- 
dence. Parkhill  v.  Tovm  of  Brighton.  61  Iowa,  103,  15  N.  W.  Rep.  853; 
Farmlee  v.  Adolph,  28  Ohio  St.  10;  Railroad  Co.  v.  Picksley^  24  Ohio  St.  654. 

For  the  foregoing  reasons  the  judgment  is  reversed,  with  costs,  with  in- 
structions to  the  court  to  sustain  the  appellant's  motion  for  a  new  triaL 
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MBADOWs  et  ah  t).  State  ex  ret,  Ald£RS\ 
(^^aprefM  Court  of  Indiana.    May  15, 1888.) 

GUABDIAN  AND  WaHJ)— GUABDIAIT'S  BOKD— LlABILITT  OV  SUBETT. 

Under  Rev.  St.  Ind.  S  l^X*  which  provides  that  the  principal  and  surety  In  an 
official  bond  shall  be  bound  to  thefuU  extent  contemi)lated  by  the  law  requiring  the 
the  same,  and  the  sureties  to  the  amount  specified  in  the  bond;  and  sections  2459 
and  2527j  providing  that  the  measure  of  damages  in  an  action  on  a  guardian's  bond 
is  the  injury  to  the  ward,  with  exemplary  damages,  at  discretion,  and  10  percent., — 
the  surety's  liability  on  such  a  bond  does  not  exceed  the  sum  therein  specified. 

Appeal  from  circuit  court,  Monroe  county;  E.  D.  Peabson,  Judge. 
Wm.  H.  Eastf  Edwin  Oarr,  and  if.  M.  I>unlap»  for  appellants.    Buskirk 
^  Duncan^  for  appellee. 

KiBLACK,  J.  This  was  an  action  bj  the  state,  upon  the  relation  of  Eliza  A. 
Alderson,  on  a  guardian's  bond,  in  which  James  McBride  was  principal  and 
Pleasant  W  Meadows  was  surety,  and  in  which  the  penalty  was  fixed  at  $100. 
The  circuit  court  made  a  finding  in  favor  of  the  state,  and  assessed  the  reJa- 
trix^s  damages  at  the  sum  of  $2D4.55.  Meadows  moved  for  a  new  trial  upon 
the  ground  that  the  damages  as  against  him  were  excessive,  but  his  motion 
was  overruled,  and  judgment  was  rendered  against  him  as  well  as  McBride 
for  the  amount  of  the  damages  so  assessed  in  favor  of  the  relatrix. 

The  only  question  made  in  this  court  is  upon  the  alleged  excess  of  the  damages 
88  against  Meadows*  the  contention  be^ng  that,  as  he  was  a  surety  only  in  the 
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bond  in  suit,  his  liability  was  limited  to  the  amount  of  the  penalty  named  in 
that  instrument.  In  support  of  the  proceedings  below  it  is  claimed  that  un- 
der section  1221,  Rev.  St.  1881,  a  guardian's  bond  ought  to  be  construed  as 
intending  to  embrace,  and  as  actually  embracing,  all  the  damages  which  may 
accrue  by  reason  of  the  default  or  misconduct  of  the  guardian,  and  that,  un- 
der section  2459,  as  supplemented  by  section  2527  of  the  same  revision  of  the 
statutes,  the  measure  of  damages  in  an  action  on  the  bond  of  a  guardian  is 
the  injury  which  the  ward  may  have  sustained,  with  such  exemplary  damages 
as  the  court  or  jury  trying  the  cause  may  be  willing  to  give,  and  10  per  cent, 
on  the  whole  amount  which  may  be  assessed.  As  applicable  to  the  principal 
in  a  guardian's  bond,  the  construction  contended  for  is  doubtless  the  true  con- 
struction, but  as  against  the  surety  this  rule  as  to  the  measure  of  damages  is 
subordinate  to  the  further  general  rule  tliat  a  surety  in  a  statutory  bond  can- 
not be  held  liable  for  a  sum  greater  than  the  penalty  fixed  in  the  bond.  A 
surety  in  such  a  case  is  entitled  to  stand  upon  the  letter  of  the  bond  as  to  the 
extent  of  his  liability.  This  is  the  doctrine  of  the  text-writers  on  the  subject 
of  suretyship,  and  of  the  recent  and  well-considered  case  of  Oraeter  v.  De 
Wolf,  112  Ind.  1,  13  N.  E.  Rep.  111.  See.  also,  Brandt,  Sur.  §  93;  Baylies, 
Sur.  171;  2  Sedg.  Dam.  208,  and  note.  There  have  been  cases  in  which, 
owing  to  some  default  of  the  surety,  a  sum  in  addition  to  the  amount  of  the 
penalty  of  the  bond,  not  exceeding  the  legal  rate  of  interest,  was  assessed 
against  him;  but  such  cases  constitute  rare  exceptions  to  the  general  rule  to 
which  we  have  referred,  and  have  no  practical  application  to  the  case  before 
us.  Brandt,  supra,  and  authorities  cited.  The  circuit  court,  therefore,  erred 
in  assessing  damages  against  Meadows  in  excess  of  the  sum  of  $100,  and  in 
consequence  his  motion  for  a  new  trial  ought  to  have  been  sustained.  If  the 
relatrix  shall,  within  60  days  herefrom,  enter  a  remittitur  of  all  the  judgment 
below  as  against  Meadows  in  excess  of  the  sum  of  $100,  such  remittitur  to 
take  effect  as  of  the  date  of  the  judgment,  then  the  judgment  will  stand  af- 
firmed; otherwise  the  judgment  will  be  treated  as  reversed.  In  either  event, 
the  costs  of  this  appeal  will  be  taxed  against  the  relatrix. 


(114  Ind.  550) 

Miller  t>.  Hudson. 

(Supreme  Court  of  Indiana.    May  16, 1888.) 

Replevin— When  Lies— For  Goods  Seizep  on  Execution. 

Plaintiff  being  replevin  bail  on  a  judgment  against  another,  execution  issued 
jointly  against  them,  was  levied  by  defendant,  a  constable,  upon  the  property  of 
plaintiff,  who  brought  replevin  therefor.  Heki,  under  Rev.  St.  Ind.  i%  ((97,  698, 
which  authorizes  a  joint  execution  in  such  case,  that  while  it  was  the  duty  of  the 
defendant  to  exhaust  the  effects  of  the  principal  debtor  before  seizing  those  of  the 
surety,  yet,  if  the  property  of  the  surety  so  seized  be  subject  to  execution,  replevin 
was  not  plaintiff's  proper  remedy. 

Appeal  from  circuit  court,  Greene  county;  George  W.  Buff,  Judge. 

Action  of  replevin  by  David  W.  Miller  against  Starling  Hudson,  a  consta- 
ble, for  property  seized  under  execution.  Judgment  for  defendant.  Plain- 
tiff appealed. 

John  D.  Alexander  and  H,  W.  Letsinger,  for  appellant.  A.  Q.  Cavins,  X, 
H.  C,  Cavins,  and  Will  Z.  Cavins,  for  appellee. 

Elliott,  J.  This  is  an  action  of  replevin  prosecuted  by  the  appellant 
against  a  constable,  who  had  seized  his  property  upon  an  execution  duly  is- 
sued on  a  judgment  on  which  he  was  replevin  bail.  The  action  cannot  be 
maintained.  It  is  the  doctrine  of  the  common  law  that  a  party  against  whom 
an  execution  is  issued  cannot  maintain  replevin  against  the  officer  who  levies 
upOn  his  property.  This  rule  is  declared  by  our  statute,  but  is  so  modified  as 
to  permit  the  action  to  be  maintained  against  the  officer  when  the  property 
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seized  in  exempt  from  execution.  Rev.  St.  §§  1266, 1267, 1547.  It  has  often 
been  decided  that  an  execution  defendant  cannot  maintain  replevin  except 
where  he  shows  tliat  the  property  is  not  subject  to  seizure  on  execution. 
Hartlep  v.  Cole,  101  Ind.  458;  McCoy  v.  Reck.h^  Ind.  283;  Bowell  v.  Rich- 
ardson, 10  Ind.  573.  The  statute  expressly  provides  that  the  complaint  shall 
show  tliat  the  property  was  not  seized  upon  an  execution.  If  it  fails  to  show 
this,  it  must  show  that  the  property  was  exempt.  In  the  face  of  this  positive 
statute  it  is  difficult  to  conceive  any  plausible  theory,  much  less  a  sound  one, 
upon  which  a  party  against  whom  an  execution  is  issued  can  maintain  a  re- 
plevin without  showing  that  the  property  was  not  subject  to  execution.  The 
execution  was  properly  issued  against  the  replevin  bail.  The  statute  pro- 
vides that  "every  recognizance  of  bail  shall  have  the  effect  of  a  judgment  con- 
fessed, and  that  at  the  expiration  of  the  stay  a  joint  execution  shall  issue." 
Rev.  St.  §§  697.  698.  These  provisions  fully  authorized  the  issue  of  the  exe- 
cution, and  justified  the  officer  in  levying  it  upon  the  property  of  the  execu- 
tion defendants,  and  in  that  position  the  replevin  bail  stands.  As  the  law 
authorizes  the  execution,  the  property  cannot  be  taken  from  the  possession  of 
the  officer  by  a  writ  of  replevin,  although  he  may  not  have  done  his  duty  in 
levying  it.  It  is  undoubtedly  the  duty  of  the  officer  to  first  exhaust  the  prop- 
erty of  the  principal  debtor  subject  to  execution,  and  this  he  can  be  compelled 
to  do,  but  replevin  is  not  the  appropriate  remedy.  Bison  v.  O^Dowd,  40  Ind. 
800;  Johnson  v.  RarrU,  69  Ind.  305.  In  the  cases  cited  it  was  held  that  the 
replevin  bail  was  entitled  to  an  injunction,  and  this,  of  course,  implies  that 
he  cannot  maintain  replevin;  for  it  is  a  settled  principle  that,  where  replevin 
will  lie,  a  suit  for  injunction  cannot  be  maintained.  A  replevin  bail  occu- 
pies the  position  of  surety,  but  he  is  nevertheless  an  execution  defendant  upon 
the  judgment  he  confesses  when  he  enters  of  record  his  undertaking  as  bail. 
When  the  execution  issues,  he  becomes  an  execution  defendant  as  much  as 
his  principal,  although  he  is  entitled  to  the  rights  of  a  surety.  He  is  a  party 
to  the  execution,  for  it  issues  against  his  property  as  well  as  against  that  of 
his  principal,  and  he  cannot  maintain  replevin,  although  he  may  have  his 
rights  protected  and  preserved  by  other  remedies.    Judgment  affirmed. 


(114  Ind.  640) 

WiNEHILLfiR  et  al.  f>.  WiNEMILLER. 

{Supreme  Conirt  of  Indiana.    May  16, 1888.) 

DrvoBCB—ALiMoirr— Installments — Interest. 

Under  Rev.  St.  Ind.  1881,  S  1047,  providing  that  the  decree  for  alimony  shall  be 
for  a  Bum  in  gross,  and  not  annual  payments,  but  that  the  oourt  may.  in  its  discre- 
tion, give  a  reasonable  time  for  payment  in  installments,  such  installments  do  not 
bear  interest  before  due  unless  the  decree  expressly  so  provides,  in  spite  of  Rev. 
St.  %  5199,  providing  that,  in  the  ahsence  of  contract,  money  judgments  shall  bear 
6  per  cent,  interest  from  the  return  of  the  verdict  or  finding. 

Appeal  from  circuit  court,  Knox  county;  George  A.  Bicknell,  Judge. 

Suit  to  restrain  collection  of  execution,  brought  by  Thomas  Winemiller 
against  Hachael  Winemiller  et  al.  Judgment  for  plaintiff.  Defendant  ap- 
peals. 

Wm.  A,  Cullop,  George  W,  Shaw,  and  •7'.  C  Adams,  for  appellant.  George 
G.  Reily,  for  appellee. 

Mitchell,  C.  J.  On  the  9th  day  of  March,  1886,  Rachael  Winemiller  ob- 
tained a  decree  of  the  Knox  circuit  court,  by  which  the  marriage  relation 
theretofore  existing  between  herself  and  Thomas  Winemiller  waa  annulled. 
By  the  terms  of  the  decree  she  was  awarded  the  gross  sura  of  $2,250  as  ali- 
mony. The  court  ordered  that  upon  the  defendant,  within  30  days,  giving 
a  bond  in  the  penal  sum  of  $3,000,  payable  to  the  plaintiff,  with  sufficient 
surety  conditioned  for  the  payment  of  the  installments,  and  interest  thereon,  as 
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tbey  severally  became  due,  the  amount  awaTded  for  alimony  should  become 
due  and  payable  as  follows:  Two  hundred  and  fifty  dollars  at  the  expiration 
of  ninety  days,  and  the  residue  in  four  equal  installments  of  five  hundred  dol- 
lars each,  payable,  respectively,  in  one,  two,  three,  and  four  years  from  the  10th 
day  of  June,  1886.  The  defendant  filed  a  bond  in  compliance  with  the  order 
of  the  court.  He  paid  the  first  two  installments  when  they  fell  due,  but  re- 
fused to  pay  interest.  An  execution  was  issued  upon  the  assumption  that 
the  full  amount  due  had  not  been  p^id.  This  suit  was  brought  to  restrain 
the  officer  from  proceeding  to  enforce  payment  of  the  amount  claimed.  Judg- 
ment for  the  complainant. 

The  sole  question  involved  is  whether  or  not  the  deferred  payments  draw 
interest  from  the  date  of  the  order  or  decree  of  the  court.  Section  1047,  Rev. 
St.  1881,  requires  that  the  decree  for  alimony  to  the  wife  shall  be  for  a  sum 
in  gross,  and  not  for  annual  payments,  but  that  the  court,  in  its  discretion, 
may  give  a  reasonable  time  for  payment  by  installments,  on  sufficient  surety 
being  given.  In  pursuance  of  the  statute,  $2,250  was  fixed  in  the  decree  under 
consideration  as  a  sum  in  gross  for  alimony  to  the  wife.  In  the  exercise  of  its 
discretion  the  court  gave  time  for  the  payment  of  the  amount  fixed,  upon  condi- 
tion that  sufficient  security  by  bond  should  be  given.  The  effect  of  the  decree, 
therefore,  was  to  make  the  sum  of  $2,250  fall  due  in  installments  of  the  sev- 
eral amounts  and  at  the  respective  dates  mentioned.  At  each  given  date  a 
specified  sum  was  to  be  paid.  The  court,  undoubtedly,  within  its  discretion, 
could  have  provided  by  its  decree  that  the  several  installments  should  be  pay- 
able with  Interest.  But  it  made  no  such  decree.  The  provision  that  certain 
specific  sums  should  be  paid  on  certain  given  dates  rather  excludes  the  idea 
that  interest  was  to  be  paid  in  addition  to  the  sums  mentioned.  In  the  ab- 
sence of  a  requirement  that  the  sevei*al  installments  should  be  paid  with  in- 
terest, we  must  assume  the  court  found  that  $2,250,  payable  at  the  time  and 
in  the  manner  fixed  in  the  decree,  was  such  a  sum  as  the  circumstances  of  the 
case  rendered  just  and  proper  to  be  paid  as  alimony.  A  decree  directing  th  u 
a  sum  in  gross  be  paid  in  specified  amounts,  and  upon  given  dates,  will  be 
satisfied  by  paying  the  several  amounts  upon  the  dates  fixed,  without  paying 
interest,  unless  the  payment  of  interest  is  required  by  the  decree.  In  such  a 
case  the  several  amounts  specified  must  be  regarded  as  falling  due  according 
to  the  terms  of  the  decree,  and,  like  any  other  obligation  which  does  not  pro- 
vide for  interest,  it  may  be  discharged  by  paying  the  amount  therein  stipu- 
lated, provided  payment  be  made  before  default.  Section  5199,  Rev.  St.  1881, 
which  declares,  in  effect,  that  interest  on  judgments  for  money  sh.ill  be  at  the 
rate  of  6  per  cent,  from  the  return  of  the  verdict  or  finding  of  the  court,  if 
there  be  no  contract,  is  not  controlling  when  applied  to  a  case  like  the  present, 
in  which  specific  sums  of  money  are  ordered  to  be  paid  upon  the  date  or  dates 
fixed  by  the  court.  That  the  court  ordered  the  bond  to  be  conditioned  lor  the 
payment  of  the  several  installments,  and  interest  thereon,  does  not  make  the 
installments  draw  interest  before  they  become  due.  The  obligation  of  the 
bond  would  only  become  operative  in  the  event  of  a  failure  to  pay  any  install- 
ment at  maturity.  After  that  each  installment  part  due  would,  of  course, 
draw  interest,  under  section  5199,  from  the  date  it  fell  due.  There  was  no 
error.    The  judgment  is  affirmed. 
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(115  Ind.  123) 

BUCBART  0.  BtmGEB. 

(Supreme  Court  of  Indiana.    May  17, 1888.) 

BXGBPnOVS,  BlI«L  OF— SXTTLBMENT  AND  SIGNING— DaTB  OF  FRB8BNTA.TI0N. 

Under  Rev.  Bt  IncL  1881,  %  628,  which  provides  that  the  date  of  the  presentation 
of  a  bill  of  exceptions  to  the  Judge  for  signature  shall  be  stated  in  the  bill,  the  writ- 
ten statement  on  the  back  of  the  bill  of  the  fact  and  date  of  oresentation  is  not  suf- 
ficient ^ 

Appeal  from  circuit  court,  Dubois  county;  O.  M.  "Welbobn,  Judge, 
JSly*  Wilson  i&  DUlon,  for  appellant    0.  A.  Trippet,  for  appellee. 

Elliott,  J.  The  appellee  insists  that  there  is  no  bill  of  exceptions  in  the 
record.  On  the  back  of  the  bill  is  written:  ''Tendered  to  me  for  approval 
and  signature,  March  15, 1886."  This  is  not  sufficient.  The  statute,  in  ex- 
press terms,  requires  that  ''the  date  of  the  presentation  shall  be  stated  in  the 
bill  of  exceptions.  **  Bev.  St.  §  629.  It  has  been  expressly  decided  that  a 
statement  on  the  margin  or  on  the  back  of  the  bill  is  not  sufficient.  Orton  v* 
TUden,  110  Ind.  131-139,  10  N.  E.  Eep.  936.    Judgment  affirmed. 


(114  Ind.  5&3) 

Anderson  et  al,  v,  Soholet. 
(Supreme  Cowrt  of  Indiancu    May  17, 1888.) 

L  Oabrixiis— Of  Pabsbnosrs— Liabii«itt  fob  Iitjitrt— Complaint. 

.  A  complaint  charging  that  defendants  undertook  to  carry  plaintiff  aa  a  passen- 
ger in  their  coach  from  one  given  point  to  another,  and  that  by  reason  of  the  negli- 
gence of  defendants  in  failing  to  provide  lights  (tiie  night  being  dark)  so  as  to  en- 
able the  driver  to  see  and  keep  the  road,  and  failing  to  provide  reliable  horses  and 
a  oaref  ul  and  efficient  driver,  the  vehicle  was  upset,  whereby  the  plaintiff  was  se- 
verely injured,  is  good,  since^  when  the  relation  of  carrier  and  passenger  exists, 
and  the  passenger  sustains  injury  firom  the  overturning  of  the  carriage,  this  is  suf- 
ficient to  make  out  a  prima  facie  case  of  negligence  against  the  carrier,  and  to 
throw  upon  him  the  burden  of  showing  that  the  injury  was  not  the  result  of  want 
of  skill  or  prudence  on  the  part  of  the  driver,  or  of  practicable  care  or  foresight  on 
the  part  of  the  carrier.  ^ 

9l  Bamb— Contributort  Neolioencb  of  Passbkgbr. 

In  an  action  by  a  passenger  against  a  carrier  for  injuries  received  by  the  over- 
turning of  a  coach  it  is  no  defense  that  the  driver  went  out  of  the  road  at  the  re- 
peated suggestion  of  the  plaintifl,  who  told  him  he  was  too  far  to  one  side,  and 
thus  caused  the  upsetting  of  the  vehicle  over  the  bank,  it  being  the  duty  of  defend- 
ants  to  supply  a  driver  who  knew  the  road,  and  would  not  be  controlied  by  sugges- 
tions from  a  passenger. 

Si  Bamb. 

In  an  action  by  a  passenger  for  injuries  reoelved  from  the  overturning  of  a  ooach, 
through  the  negligence  of  the  defendants  in  failing  to  §upply  the  coach  with  lights, 
whereby  the  driver  missed  the  road  in  the  darkness,  it  is  no  defense  that  the  de- 
fendants habitually  used  coaches  to  which  no  lights  were  attached,  and  that  the 
plaintiff  knew  this  fact  when  he  became  a  passenger;  since,  it  being  the  duty  of 
the  carrier  to  make  reasonable  provision  for  the  safety  of  the  passenger,  he  may 
rely  on  the  care  and  foresight  of  the  carrier,  unless  the  instrumentalities  provided 
are  so  glaringly  defective  as  to  make  it  apparent  to  every  prudent  person  that  they 
are  insufficient  and  unsafe. 

L  Bajcb— Nbolioxnob  of  Garribr. 

If  a  common  carrier  of  passengers  omit  any  reasonably  practicable  precaution 
tending  to  insure  the  safety  of  the  passengers,  the  omission  is  such  negligence  aa 
will  make  him  liable  to  a  passenger  who,  without  fault  himself,  is  injured^ereby.* 

V.   BaMB— BVIDBKCB. 

In  an  action  by  a  passenger  against  common  carriers  for  injuries  received  by  the 
overturning  of  the  coach,  testimony  offered  by  the  defendants  that  after  the  aoci- 
dent  they  instructed  their  drivers  to  carry  the  plaintiff  free  of  charge,  is  irrelevant, 
the  direotionB  to  the  drivers  being  given  in  the  absence  of  the  plainufL 

>Bee,  also,  Lawrence  v.  Green,  (CaL)  U  Pao.  Bop.  750. 
*Bee  note  at  end  of  oase. 
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6.  Accord  awd  Satispaotion— Phoop. 

In  order  to  make  out  the  defense,  of  accord  and  satisfaction,  it  must  be  shown 
that  the  agreement  to  accept  sometiung  of  value  in  satisfaction  of  the  liability  in- 
curred has  been  fully  executed,  and  that  the  thing  to  be  so  taken  has  been  ac- 
cepted and  received.^ 

Appeal  from  circuit  court,  Dearborn  county;  William  H.  Bainbridge, 
Judge. 

IS.  If,  Stewart  anft  N,  S.  Qivan^  for  appellants.  John  B.  Coles  and  Mob- 
erts  <&  8tepp,  for  appellee, 

Mitchell,  C.  J.  This  was  an  action  by  William  8choley  against  Mason 
W.  Anderson  and  Timothy  McHenry  to  recover  damages  for  an  injury  sus- 
tained by  the  overturning  of  a  stage-coach  in  which  the  plaintiff  was  being 
earned  as  a  passenger,  and  of  which  Anderson  and  McHenry,  who  were  part- 
ners, were  the  proprietors.  The  complaint  charges  tliat  the  defendants  un- 
dertook to  carry  the  plaintiff  from  the  city  of  Aurora  to  Hising  Sun,  on  the 
evening  of  tlie  15th  day  of  January,  1885,  and  that  by  reason  of  the  negli- 
gence of  the  defendants  in  failing  to  provide  lights,  the  night  being  dark,  so 
as  to  enable  the  driver  to  see  and  keep  in  the  road,  and  by  providing  unreli- 
able horses,  and  a  negligent  and  inefficient  driver,  the  vehicle  was  upset, 
^whereby  the  plaintiff  was  severely  injured.  The  defendants  answered  the 
general  issue,  and  specially,  by  way  of  accord  and  satisfaction,  that  before  the 
bringing  of  the  suit,  by  agreement  between  the  plaintiff  and  defendants,  the 
latter  had  paid  the  charges  of  the  physicians  for  their  services  in  wailing  upon 
the  plaintiff  after  he  had  received  the  injuries  complained  of,  and  had  also 
permitted  him  to  ride  in  their  coaches  from  Bising  Sun  to  Aurora,  and  re- 
turn, free  of  charge,  which  payment  of  the  physicians'  bill  and  riding  free 
of  charge  had  been  accepted  by  the  plaintiff  in  f  iill  satisfaction  of  all  liability 
of  the  defendants  on  account  of  the  injuries  complained  of.  Without  demur- 
ring to  the  special  answer,  the  plaintiff  replied  in  denial,  and  upon  trial  to  a 
jury  the  latter  had  a  verdict  in  his  favor.  Trom  the  judgment  which  fol- 
lowed, this  appeal  is  prosecuted. 

On  behalf  of  the  appellants  it  is  first  contended  that  there  is  no  connection 
shown  between  the  particular  acts  of  negligence  charged  and  the  injury  com- 
plained of,  and  hence  that  the  court  erred  in  overruling  the  demurrer  to  the 
complaint.  The  point  is  not  well  made.  The  gravamen  of  the  complaint  is 
that  while  the  relation  of  passenger  and  carrier  existed  between  the  plaintiff 
and  the  defendants,  the  former  was  injured  by  the  negligent  overturning  of 
the  vehicle  in  which  he  was  being  carried.  The  relation  of  carrier  and  pas- 
senger having  been  established,  the  fact  that  the  passenger  sustained  an 
injury  by  the  overturning  of  the  carriage  made  &  prima  fade  case  of  negli- 
gence against  the  carrier.  The  carrier  then  assumed  the  burden  of  showing 
that  he  used  aU  reasonable  and  practicable  precaution  in  providing  a  suf- 
ficient conveyance,  together  with  safe  horses  and  other  suitable  and  proper 
appliances  for  the  journey,  and  that  the  driver  was  qualified  for  the  position, 
and  that  he  acted  with  reasonable  skill  and  caution.  In  short,  it  became  the 
duty  of  the  carrier  to  rebut  the  presumption  of  negligence  which  arose  from 
the  happening  of  the  accident,  by  showing  that  the  injury  was  not  occasioned 
by  any  want  of  skill  or  prudence  on  the  part  of  the  driver,  or  by  any  neglect 
or  want  of  practicable  care  or  foresight  on  the  part  of  the  carrier.  Railroad 
Co.  V.  Newell,  104  Ind.  264,  8  N.  £.  Rep.  836,  and  cases  cited;  Woolery  v. 
Railtoay  Co.,  107  Ind.  381,  8  N.  E.  Elep.  226;  Railroad  Co.  v.  Fedigo,  108 
Ind.  481,  8  K.  E.  Eep.  627;  Stokes  y.  SalUmstalU  13  Pet.  181.    The  omis- 

>  As  to  what  Is  a  valid  accord  and  satisfaction,  see  Zimmer  v.  Becker,  (Wis.)  29  N. 
W.  Rep.  228,  and  note ;  Leslie  v.  Keepers,  (Wis.)  81  N.  W.  Rep.  486 :  Bofinger  v.  Turyes, 
7  Sup.  Ct.  Rep.  539;  Simms  v.  Hampson,  (Ariz.)  12  Pac.  Rep.  686;  Burgess  v.  Manu- 
facturing Co.,  (Me.)  9  AtL  Rep.  726;  Railway  Co.  v.  Gtordon,  (Tex.)  7  S.  W.  Rep.  69S. 
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8ion  to  state  just  how  the  defendants'  failure  to  supply  the  carriage  with 
lights  on  a  dark  night,  or  to  furnish  safe  and  tractable  horses,  and  a  careful 
and  efficient  driver,  resulted  in  the  overturning  of  the  carriage,  did  not  make 
the  complaint  bad.  They  were  causes  adequate  to  have  produced  the  injuri- 
ous  result.  It  was  the  duty  of  the  defendants  to  explain  the  causes  of  the  acci- 
dent, so  far  at  least  as  to  show  that  it  was  not  attributable  to  any  omission  on 
their  part,  or  on  the  part  of  the  driver,  who  was  their  agent.  Concerning  the 
contention  that  the  evidence  does  not  sustain  the  verdict,  it  is  enough  to  say, 
if  the  jury  believed  the  plaintiff's  testimony  in  relation  to  the  occurrence, 
there  can  be  no  doubt  but  that  the  verdict  is  abundantly  sustained.  It  is 
true,  the  driver  testified  that  he  was  in  the  road,  pursuing  the  right  track, 
and  that  he  pulled  to  the  left,  thereby  upsetting  the  conveyance  over  the  bank, 
because  the  plaintiff  told  him  repeatedly  he  was  too  far  to  the  right.  The 
plaintiff  denies  this.  However  the  fact  may  be,  it  was  the  duty  of  defend- 
ants to  supply  the  coach  with  a  driver  who  knew  the  way  for  himself,  and 
who  would  not  be  controlled  by  the  suggestion  of  a  passenger  on  the  inside, 
while  he  occupied  the  seat,  charged  with  the  duties  and  responsibility  of  driver. 
So  in  respect  to  the  alleged  compromise.  While  the  plaintiff  admitted  that 
the  defendants  paid  the  expenses  of  the  doctor  for  setting  his  shoulder,  and 
that  he  had  been  permitted  to  ride  gratuitously  from  Hising  Sun  to  Aurora  on 
several  occasions,  he  denied  that  this  had  been  done  under  an  agreement  to 
compromise  his  claim  against  the  defendants  for  damages.  On  the  appellee's 
behalf  It  is  insisted  that  the  second  paragraph  of  the  answer  did  not  state  facts 
sufficient  to  constitute  a  defense,  and  that  even  if  the  facts  therein  pleaded 
had  been  proved,  the  refusal  to  grant  a  new  trial  would  not  have  constituted 
reversible  error.  However  that  might  be,  the  jury  manifestly  found,  upon 
the  strength  of  the  plaintiff's  evidence,  that  they  were  not  proved.  The  plain- 
tiff  testified  that  the  doctor's  bill  was  paid  by  the  driver,  and  that  he,  plain- 
tiff, promised  at  the  time  to  repay  him.  Some  of  the  instructions  given  by 
the  court  to  the  jury  are  made  the  subjects  of  unfavorable  comment.  With- 
out setting  them  out  in  detail,  it  is  only  necessary  to  say  they  relate  for  the 
most  part  to  the  degree  of  care  the  law  exacts  of  a  carrier  of  passengers.  The 
jury  were  told  in  one  of  the  instructions  to  which  objection  is  made  that  a 
company  or  corporation,  or  one  or  more  persons  engaged  in  transporting  pas- 
sengers for  hire" from  one  point  to  another,  constituted  such  company,  corpo- 
ration, or  person  a  common  carrier  of  passengers,  and  that  the  omission  of 
any  reasonably  practic^ible  precaution  tending  to  insure  the  safety  of  passen- 
gers was  such  neglect  as  would  make  a  common  carrier  liable  to  a  passenger 
who  was  injured  therefrom  without  fault.  There  was  nothing  objectionable 
in  this  instruction,  nor  was  there  in  any  of  the  others  in  which  the  court  de- 
fined the  duties  of  carriers  of  passengers.  Relevant  to  the  plea  of  accord  and 
satisfaction,  and  the  evidence  pertaining  thereto,  the  court  instructed  the  jury 
to  the  effect  that  if  the  plaintiff  had  agreed  to  accept  payment  of  his  doctor's 
bill,  and  the  right  to  ride  in  the  defendants*  coaches  for  a  time  fixed,  free  of 
charge,  in  full  satisfaction  of  his  claim  for  damages,  then  he  would  not  be  en- 
titled to  recover,  provided  the  agreement  had  been  executed.  The  doctrine 
is  elementary  that,  in  order  to  make  out  the  defense  of  accord  and  satisfac- 
tion, it  must  be  shown  that  the  agreement  to  accept  something  of  value  in 
satisfaction  of  the  liability  incurred  has  been  fully  executed,  and  that  the 
thing  to  be  so  taken  has  been  accepted  and  received.  Jackson  v.  Olmsteadt 
87  Ind.  92;  Deweese  v.  Cheek,  35  Ind.  614. 

We  have  examined  the  other  instructions  complained  of,  and  find  them  cor- 
rect within  the  principles  heretofore  expressed  in  this  opinion.  It  is  the  duty 
of  the  court,  in  cases  like  the  present,  to  instruct  the  jury  whether  or  not  a 
given  state  of  facts,  if  established  by  a  preponderance  of  the  evidence,  may  or 
might  constitute  negligence.  Woolery  v.  Railway  Co.,  supra.  The  in- 
structions given  by  the  court  were  consistent  with  this  rule.    The  appellants 
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complain  because  the  court,  upon  objection^  refused  to  permit  them  to  ask  the 
plaintiff  whether  the  defendants'  coaches  had  been  supplied  with  lights  prior 
to  the  accident  (complained  of.  It  is  assumed  that  if  the  defendants  habitu- 
ally used  coaches  to  which  no  lights  were  attached*  and  the  plaintiff  knew  the 
fact  when  he  became  a  passenger,  he  took  the  risk,  and  would  have  no  right 
to  complain.  This  position  is  not  maintainable.  It  is  the  carrier's  duty  to 
make  reasonable  provision  for  the  safety  of  the  passenger,  and  the  former  is 
supposed  to  know  better  than  the  latter  what  precautions  are  necessary  to  en- 
able him  to  execute.his  undertaking.  While  the  carrier  is  not  an  insurer  of 
the  sufficiency  of  his  appliances,  he  does,  in  effect,  insure  those  whom  he  un- 
dertakes to  carry,  that  he  has  not  neglected  any  reasonable  precaution  neces- 
sary to  make  the  journey  safe.  Unless,  tJierefore,  the  instrumentalities  pro- 
vided by  the  carrier  are  so  glaringly  defective  as  to  make  it  apparent  to  every 
prudent  person  that  they  are  insufficient,  and  that  the  journey  could  not  be 
taken  with  safety,  the  passenger  may  rely  upon  the  care  and  foresight  of  the 
carrier.  Bradbury  v.  Goodwin,  108  Ind,  286,  9  N.  E.  Bep.  302.  The  court 
excluded  testimony  offered  by  the  appellants  tending  to  show  that  they  had 
instructed  their  drivers  to  carry  the  plaintiff  free  of  charge  after  the  accident. 
The  instructions  given  by  the  defendants  to  the  drivers  of  their  coaches,  in  the 
absence  of  the  plaintiff,  did  not  tend  in  any  proper  manner  to  prove  any  fact 
in  issue. 
We  find  no  error.    The  judgment  is  affirmed,  with  costs. 

NOTE. 

Carriers  of  Passbnokrs— Deorbr  of  Skill  and  Care.  It  Is  the  duty  of  carriers 
of  passengers  for  hire  to  exercise  eztraordinary  care  and  caution,  Raymond  v.  Railway 
Co.,  (lowaO  21  N.  W.  Bep.  4fl5;  the  utmost  human  oare  and  foresight,  Wilson  v.  Rail- 
road Co.,  (Minn.)  8  N.  W.  Rep.  388;  the  highest  degree  of  care  and  diligence  which  is 
reasonably  within  the  power  of  persons  engaged  In  such  business,  Van  de  Venter  v. 
Railway  Co.,  26  Fed.  Rep.  82;  the  highest  degree  of  care  and  skill,  Moore  v.  Railroad 
Co.,  (Iowa,)  80  N.  W.  Rep.  61;  Mackoy  v.  Railway  Co.,  18  Fed.  Rep.  286;  Dunlap  v.  The 
ReUance,  2  Fed.  Rep.  248;  Ooddington  v.  Railroad  Co.,  (N.  Y.)  6  N.  E.  Rep.  797;  Rail- 
wi^  Co.  y.  Thoinpson,  (Ind.)  8  N.  E.  Rep.  18;  the  utmost  skiU  and  vigilance.  Dunlap  y. 
The  Reliance,  2  Fed.  Rep.  249;  Railway  Co.  y.  NeweU,  (Ind.)  8  N.  E.  Rep.  836;  and  they 
are  liable  for  the  smallest  negligence  of  themselves  or  servants.  The  Pilot  Boy,  23  Fed. 
Rep.  108;  Pershing  v.  Railrt>ad  Co.,  (Iowa,)  82  N.  W  Rep.  488;  and  the  (mvs  of  dio- 

§  roving  the  presumption  of  nt^ligence,  by  showing  that  the  injury  arose  from  an  aod- 
ent  which  the  utmost  care.  sKlll,  and  diligence  could  not  prevont,  is  on  the  oarrier, 
Railroad  Co.  y.  Wtter's  Adm*r,  (Ky.)  3  S.  w.  Rep.  59) :  Pershmg  v.  Railroad  Co.,  8UVTa\ 
Railway  Co.  v.  Ocnes,  (Ind.)  9  N.  E.  Rep.  476,  and  note;  broen  v.  Railroad  Co.,  (N.  Y.) 
16  N.  E.  Rep.  60 ;  but  a  oarrier  of  passengers  is  held  to  the  exercise  of  the  highest  care 
which  human  viffilance  can  give,  only  in  respect  to  things  appertaining  to  the  actual 
transportation  ox  the  passengers,  and  in  regard  to  the  results  naturally  to  be  appre- 
hended from  a  failure  so  to  do,  Mlorris  y.  Railroad  Co.,  (H.  Y.)  18  N.  E.  Rep.  465:  Hay> 
man  y.  Railroad  Co.,  (Pa.)  11 AU.  Rep.  815. 
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aw  N.  Y.  388) 

Manhattan  Co.  v.  Phillips  et  ah 
(Court  of  Appeal8  of  Kew  York.    June  6, 1888.) 

1,  LnnTED  Partkbr8hip^-Good  Faith— QtrBsnow  for  Jubt. 

Where  plaintiff,  seeking  to  bold  defendaot  as  a  general  instead  of  a  special  part- 
ner, contends  that  defendant's  actual  payment  of  money  into  the  firm,  wnioh  is  req- 
isite  to  constitute  him  a  special  partner,  was  not  made  in  good  faith,  and  certain 
facts,  if  unexplained,  support  his  contention,  and  plaintiff  calls  defendant  as  a  wit- 
ness, the  fact  that  the  latter  in  his  testimony  offers  a  possible  explanation  of  the 
matters  concerning  the  pa,vm6nt  does  not  preclude  plaintiff  from  going  to  the  jury 
on  the  issue  of  the  good  faith  in  the  payment 

S.  Same— Publication  of  Noticb— Timb. 

When  the  oerttacate  of  a  limited  partnership  is  recorded  October  1st,  and  publi- 
cation is  not  made  until  October  10th,  there  is  still  compliance  with  Rev.  St.  N^.  7. 
pt.  2,  c.  4,  Ut.  1, 1  9,  requiring  partners  to  publish  the  terms  of  the  partnership, 
when  requested,  for  at  least  sue  weeks  ^'immediately'*  after  the  recording  of  the 
certificate. 

&  Sahb— Variancb. 

There  is  no  material  variance  between  the  certificate  of  formation  of  a  limited 
partnership  expressing  the  nature  of  the  business  to  be  "a  general  commission  bus- 
iness, buying  and  selling  grain,  flour,  and  produce  on  commission, ''  ana  the  pub- 
lisbea  notice  stating  the  business  to  be  "for  the  purpose  of  conducting  a  general 
commission  business.  ** 

Appeal  from  general  term,  superior  court,  pity  of  New  York. 

Action  on  a  promissory  note  by  the  president  and  directors  of  the  Manhat* 
tan  Company  against  William  I.  Phillips  and  Bichard  H.  Laimbeer.  This  is 
an  appeal  from  a  judgment  of  the  superior  court  of  the  city  of  New  York 
overruling  exceptions  taken  by  plaintiff  at  Uie  trial,  and  after  verdict,  for  the 
defendant  Laimbeer,  ordered  to  be  heard  in  the  first  instance  at  the  general 
term.  The  defendants,  William  I.  Phillips  and  Laimbeer,  were  sued  as  co- 
partners under  the  name  of  "William  I.  Phillips,"  and  a  recovery  sought  upon 
a  promissory  note  dated  January  3»  1884,  alleged  to  have  been  made  by  them 
in  that  name.  Laimbeer  alone  answered,  setting  up  that  the  partnership  was 
formed  under  the  statutes  of  this  state  relating  to  limited  partnerships,  (title 
1,  €•  4,  pt.  2,  Rev.  6t.;^  that  he  was  a  special  partus  merely,  and  subject  only 
to  such  liabilities  as  oy  statute  attached  to  one  in  that  character.  Upon  the 
trial  of  the  issues  the  plaintiff  proved  the  formation  of  a  partnership  between 
Laimbeer  and  William  I.  Phillips  "for  the  purpose,"  as  expressed  in  the  writ- 
ten articles,  "of  carrying  on  a  general  produce  and  commission  business"  un- 
der the  name  of  "William  L  Phillips,"  in  the  city  of  New  York,  from  Oc- 
tober 1, 1883,  to  May  1, 1885;  that  Phillips  was  to  be  the  general  partner,  and 
contribute  $5,000,  and  Laimbeer  the  spcK^ial  partner,  and  contribute  $20,000, 
to  the  capital  of  the  concern;  and  a  certificate  which  recited  "that  the  nature 
of  the  business  to  be  transacted  is  that  of  a  general  commission  business,  buy- 
ing and  selling  grain,  flour,  and  produce  on  commission."  The  articles  of 
partnership  and  the  certificate  bore  date  October  1,  1888,  as  did  also  the  order 
for  publication,  which  designated  the  Daily  Register  and  the  Real-Estate 
Chronicle  as  the  newspapers  in  which  the  terms  of  the  partnership  so  formed 
should  be  published.  The  certi ficate  was  recorded  on  the  same  day.  The  first 
publication  in  the  Register  was  October  6th,  and  in  the  Real-Estate  Chron- 
icle, October  10th.  Each  stated  that  the  firm  was  formed  "for  the  purpose  of 
conducting  a  general  commission  business."  At  the  close  of  the  evidence, 
the  plaintiff's  counsel  moved  the  coui-t  to  direct  a  verdict  for  the  plaintiff, 
upon  the  grounds,  as  stated  by  him,  "(1)  that  the  publication  in  the  Real- 
Estate  Chronicle  did  not  commence,  according  to  the  aitidavit  of  publication, 
until  the  10th  day  of  October,  1888,  and  therefore  there  was  not  an  immedi- 
ate publication,  and  therefore  there  was  no  compliance  with  the  statute;  (2) 
that  there  is  a  material  variance  between  the  statement  of  the  nature  of  the 
business  to  be  transacted  as  embodied  in  the  certificate  that  was  filed  and  re- 
corded on  the  Ist  of  October*  1883,  and  the  statement  of  the  nature  of  the 
v.l7N.E.no.2— ^ 
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business  as  embodied  in  the  advertisements  introduced  in  evidence."  This 
motion  was  denied.  The  plaintiff  had  also  given  evidence  as  to  the  circum- 
stances attending  the  payment  by  the  special  partner  of  liis  contribution  to 
the  capital  of  the  concern,  and  its  counsel  asl^ed  to  go  to  the  jury  upon  the 
question  of  the  bona  fides  of  that  payment.  This,  also,  was  denied;  and  then 
a  more  explicit  request  was  made  for  permission  "to  go  to  the  jury  on  the 
question  whether  or  not  the  $20,000  that  was  paid  in  on  the  1st  of  October, 
1883,  by  Mr.  Laimbeer,  was  not  paid  in  upon  the  understanding  that  it  should 
find  its  way  back  to  him,  either  through  the  preceding  firm  of  Phillips  &  Co., 
or  in  some  other  way."  This  was  denied,  upon  the  ground,  as  stated  by  the 
trial  judge,  "that  there  is  no  evidence  that  would  justify  such  a  finding  by 
the  jury."  Exception  to  each  of  the  above  rulings  was  duly  taken,  and  the 
court  then  dire<ited  a  verdict  in  favor  of  the  defendant  Laimbeer.  To  this 
the  plaintiff  also  excepted,  and  after  verdict  the  court,  on  motion  of  plaintiff's 
counsel,  ordered  the  exceptions  to  be  heard  in  the  first  instance  at  the  general 
term,  where,  after  argument,  they  were  overruled,  and  judgment  ordered  for 
the  defendant  Laimbeer,  dismissing  the  complaint  as  to  him,  with  costs. 

Rev.  St.  N".  Y.  pt.  2,  c.  4,  tit.  1,  §  9,  provides:  "The  partners  shall  publish 
the  terms  of  the  partnership,  when  requested,  for  at  least  six  weeks  immedi- 
ately after  such  registry,  in  two  newspapers  to  be  designated  by  the  clerk  of 
the  county  in  which  such  registry  shall  be  made,  and  to  be  published  in  the 
senate  district  or  city  or  town  in  which  their  business  shall  be  carried  on;  and, 
it  such  publication  be  not  made,  the  partnership  shall  be  deemed  general." 

8 tern  &  Myers,  for  appellant.    B.  F,  Tracy,  for  respondent. 

Danforth,  J.,  {after  stating  the  facts  as  above,)  We  agree  with  the 
court  below  that  the  publication  of  the  certificate  was  in  substantial  compli- 
ance with  the  statute,  and  that  there  was  no  material  variance  between  the 
statement  as  to  the  nature  of  the  business  to  be  conducted,  as  the  same  was 
embodied  in  the  certificate  and  the  description  given  in  the  advei*tisements. 
We  are,  however,  of  opinion  that  the  jury  should  have  been  permitted  to  in- 
quire whether  the  money  of  the  special  partner  was  paid  in  good  faith,  as  a 
real  contribution  to  the  capital  of  the  concern,  or  whether  it  was  formal  only. 
Both  parties  went  into  evidence.  The  principal  witness  called  for  the  plain- 
tiff was  the  defendant  Laimbeer.  From  his  evidence,  and  the  documents  put 
in  during  his  examination,  it  appeared  that  the  firm  of  Phillips  &  Co.  was 
formed  on  the  1st  day  of  June,  1882;  that  it  continued  in  existence  until  Oc- 
tober 1,  1883,  when,  by  mutual  consent  of  the  copartners,  it  was  dissolved; 
that  on  the  same  day  a  copartnership  was  formed  under  the  name  of  "William 
L  Phillips."  The  defendant  Laimbeer  was  a  special  partner  in  the  firm  of 
William  1.  Phillips  &  Co.,  putting  in  $20,000.  He  was  also  a  special  partner 
in  the  firm  of  William  I.  Phillips,  and  was  to  pay  in  as  capital  for  that  firm 
the  sum  of  $20,000.  William  I.  Phillips  was  one  of  two  general  partners  in 
the  first-named  firm,  and  was  the  sole  general  partner  in  the  last.  On  the  1st 
of  October,  Laimbeer  made  a  check  on  the  New  York  Produce  Exchange  Bank 

for  $20,000,  payable  to  the  order  of ,  presented  it  to  the  paying  teller, 

and  for  it  received  20  bank-bills,  each  of  $1,000.  These  bills  were  on  the 
same  day,  "about  noon,"  handed  by  him  to  "William  I.  Phillips,"  and  the  trans- 
action constitutes  the  alleged  payment  in  of  the  capital  of  the  firm  of  William 
I.  Phillips.  On  the  same  day,  William  I.  Phillips,  in  the  name  of  "William 
I.Phillips  &  Co.,"  drew  its  check  on  the  Manhattan  Bank  for  $20,000,  to  the 
order  of  B.  H.  Laimbeer,  and  delivered  it  to  him,  and  the  teller  says:  "I  re- 
ceived it  about  noon,  J  think."  He  deposited  the  check,  the  same  day,  in 
the  Produce  Exchange  Bank,  and  it  was  passed  to  his  credit.  Without  it,  his 
account  would  have  been  good  for  less  than  $14,000,  and  the  payment  of  the 
check  given  by  him  to  Phillips  would  have  overdrawn  that  account.  It  ap- 
pears that  there  were  two  deposits  to  the  credit  of  Phillips  &  Co.  in  the  Man- 
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battan  Bank  on  the  1st  of  October:  one  of  $20,000;  the  other  of  $1,572.54. 
On  the  next  day,  October  2d,  a  check  of  Phillips  &  Co.  for  $20,000  came  in 
through  the  clearing-house.  Evidence  was  offered  to  show  that  on  the  1st  of 
October,  1888,  the  firro  of  Phillips  &  Go.  was  insolvent,  and  that  on  the  same 
day  a  check  signed,  "William  I.  Phillips,"  for  $20,000,  to  the  order  of 
Phillips  &  Co.,  was  deposited  to  its  credit.  In  the  absence  of  some  explana- 
tion, it  might  be  inferred  from  these  facts  that  the  transactions  of  October  1st 
were  simultaneous;  that  the  intention  was  to  use  the  capital  contilbuted  by 
Laimbeer  to  the  firm  of  William  I.  Phillips  to  make  him  good  for  the  capital 
contributed  to  the  firm  of  William  I.  Phillips  &  Co.  If  so,  the  payment  could 
not  be  upheld  as  one  made  in  good  faith;  for  the  new  firm  would  have  had 
only  the  right  of  money,  but  no  continued  possession,  nor  any  benefit  from 
it.  The  appropriation  would  have  been  made  before  its  formation.  Bank  v. 
Sirret,  97  N.  Y.  320.  It  is  true,  an  explanation  was  given, — one  which  the 
appellant  concedes  might,  in  some  view,  authorize  a  jury  to  find  in  favor  of 
the  defendant,  and  so  uphold  the  transaction.  But  because  that  explanation 
came  from  a  witness  called  by  the  plaintiff,  notwithstanding  the  witness  was 
the  defendant,  the  court  held  it  must  be  taken  as  true,  made  the  concession  of 
the  plaintiff  final,  and  so  disposed  of  the  issue  without  the  intervention  of  the 
jury.  A  similar  ruling  was  presented  in  Becker  v.  Kocn,  104  N.  Y.  394,  10 
N.  E.  Rep.  701,  under  circumstances,  in  their  effect,  not  unlike  those  now  be- 
fore us,  upon  the  evidence  of  a  party  interested,  and  called  by  his  adversary; 
and  it  was  held  that  it  was  a  proper  question  for  the  jury  as  to  what  degree 
of  faith  should  be  given,  under  the  facts  of  the  case,  to  the  explanatory  testi- 
mony. The  principle  of  that  case  governs,  and  requires  that  the  appeal 
should  succeed.  The  judgment  is  therefore  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
All  concur. 


(IM  N.  Y.  583)  -.  T^  t 

Lathebs  V.  Keogh.1 
(Court  of  AppeaXa  of  New  York.    June  5, 1888.) 

1.  Vewdob  and  Vendee— CJonstbuction  of  Contract— Payment  op  Taxes. 

A  contract  of  sale  of  improved  city  real  estate,  dated  August  4th,  provided  that 
the  deed,  which  was  to  be  executed  August  23d,  should  contain  full  covenants,  and 
should  convey  the  property  **free  and  clear  from  all  incumbrances,  ^  except  certain 
mortgages,  and  that  ^the  calculations  and  adjustments  of  the  exact  amounts  to  be 
paid  as  to  rents,  interest,  &c.,  shall  be  made  the  same  as  if  this  contract  were  actu- 
ally carried  out  on  September  1st,  at  12  m.,  "  and  that  the  rents,  issues,  and  profits 
of  the  premises  earned  before  September  1st  should  go  to  the  vendor,  and  those 
earned  after  to  the  vendee.  An  annual  tax  was  assessed  at  the  time  of  the  execu- 
tion of  the  contract,  but  was  not  confirmed  until  August  29th.  On  the  day  of  the  ex- 
ecution of  the  deed  an  adjustment  of  rents^  interest,  ^as  charges,  ana  insurance 
premiums  was  made,  without  any  taxes  being  taken  into  consideration.  Held, 
that  the  symbol  "&o., "  after  the  words  "rent"  and  "interest, "  referred  only  to  the 
current  and  accrued  earnings  and  liabilities  of  the  premises,  and  could  only  add  to 
the  expressed  items  of  rent  and  interest  something  of  an  analogous  nature,  and  that 
it  woiud  not  make  the  vendor  liable  for  said  tax. 

2.  Ck>VBNANT8 — Against  Incumbrances— Taxes  Assessed,  but  not  Levied. 

A  covenant  in  a  deed  that  the  premises  were  "free,  clear,  discharged,  and  unin- 
cumbered of  and  from  all  charges,  taxes,  assessments,  and  incumbrances,  of  what 
kind  and  nature  soever, "  does  not  make  the  grantor  liable  for  an  annual  tax  on  the 
premises  assessed  before,  but  not  confirmed  until  after,  the  execution  of  the  deed. 

Appeal  from  general  term,  supreme  court,  First  department. 

Action  by  Bichard  Lathers  against  Christopher  B.  Keogh,  to  recover  the 
amount  of  the  tax  paid  on  certain  real  estate  sold  by  defendant  to  plaintiff. 
The  special  term  overruled  a  demurrer  to  the  complaint,  which  was  reversed 
in  general  term,  and  the  demurrer  susttdned.    Plaintiff  appeals. 

I  AlBnning  89  Hun,  670. 
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Richard  O^Gorman,  Jr.*  and  Wm.  C,  TruH,  for  appellant.  A.  If.  Stoiber 
for  respondent. 

Gray,  J.  The  contract  in  this  case,  by  which  the  defendant  undertook  to 
sell,  and  the  plaintiff  undertook  to  purchase,  the  property  described  therein, 
was  dated  August  4, 1883,  and  called  for  the  execution  and  delivery  on  the  28d 
day  of  that  month,  by  the  seller,  of  "a  warranty  deed  with  full  covenants, 
conveying  *  *  *  the  lands  and  premises,  with  the  six  houses  thereupon 
erected,  free  and  clear  of  all  incumbrances, "  except  certain  described  mort- 
gages. The  contract  further  contained  this  provision :  that  "the  calculations 
and  adjustments  of  the  exact  amounts  to  be  paid  as  to  rents,  interest.  &c., 
shall  be  made  the  same  as  if  tliis  contract  were  actually  carried  out  and  per- 
formed on  September  1, 1883,  at  twelve  m.  It  is  hereby  understood  and  agreed 
by  and  l>etween  the  respective  parties  hereto  that  all  rents,  issues,  and  profits 
otXhe  respective  lands  and  premises  hereby  agreed  to  be  conveyed,  or  of  any 
part  or  portion  thereof,  shall  be  apportioned  as  of  September  1,  1883,  so  that 
the  seller  shall  take  all  such  portion  of  such  rents,  issues,  and  profits  as  is  for 
a  period  prior  to  or  is  earned  up  to  September  1,  1883;  and  the  remaining 
portion  shall  go  to  the  purchaser,  irrespective  of  the  time  when  such  rents, 
issues,  and  profits  may  be  due."  The  reason  for  the  insertion  of  such  a  clause 
as  the  one  just  quoted  from  the  contract  is  found  in  the  fact  that  there  were 
buildings  standing  upon  the  premises.  The  question  of  the  apportionment  of 
the  rental  moneys  earned  by  them,  and  the  adjustment  of  the  liabilities  incurred 
for  insurance,  gas,  and  other  such  like  current  and  usual  charges  againsta  build- 
ing, as  well  as  of  tlie  amount  of  interest  accrued  upon  the  existing  mortgages, 
very  naturally  presented  Itself  to  the  parties,  and  became  the  subject  of  an 
agreement  as  to  their  disposition.  When  the  day  came  for  the  delivery  of 
the  deed  of  the  property,  viz.,  August  23d,  the  parties  effectt*d  between  them- 
selves a  settlement  and  adjustment  of  the  various  items  of  rents  accrued,  and 
of  liabilities  thus  far  incurred  for  the  mortgage  interest  and  the  insurance 
and  gas  charges.  The  defendant,  in  this  adjustment,  was  allowed  for  the 
rents  of  the  property  for  the  whole  month,  to  September  1st,  and  was  debited 
with  the  interest,  insurance,  and  gas  charges  up  to  that  date.  Thereupon, 
and  in  pursuance  of  the  contract,  the  defendant  delivered  to  the  plaintiif  a 
deed  of  the  premises,  which  had  been  executed  and  acknowledged  as  of  Au- 
gust 23d,  and  which  contained  a  covenant  that  the  premises  were  "free,  clear, 
discharged,  anil  unincumbered  of  and  from  all  *  *  *  charges,  *  *  * 
taxes,  assessments,  and  incumbrances,  of  what  nature  or  kind  soever,*'  except 
the  mortgages  described  in  the  contract.  Subsequently  to  this  delivery  of  tlie 
deed,  and  on  August  29th,  a  tax  for  the  year  1883  upon  the  conveyed  prem- 
ises was  confirmed,  whicli,  upon  defendant's  refusal,  plaintiff  was  obliged  to 
pay,  and  he  now  insists  that  this  tax  was  a  cliarge  upon  the  property  prior  to 
the  delivery  of  the  deed,  which  defendant  is  legally  bound  to  discharge  under 
the  covenant  in  his  deed,  and  also  under  the  provision  in  their  contract  that 
"calculations  and  adjustments  of  the  exact  amounts  to  be  paid  as  to  rents, 
interest,  &G.9"  were  to  be  made  as  though  the  contract  was  performed  on 
September  1st. 

In  this  contention  we  think  he  is  in  error.  Considering,  in  the  first  place, 
this  contract,  we  are  unable  to  perceive  that  it  is  either  defective  in  its  terms, 
or  made  ambiguous  by  the  addition  of  the  symbol  "&c.,"  after  the  words 
''rents"  and  "interest."  Used  in  the  way  it  was  by  the  parties,  this  sign  01 
symbol  must  be  deemed  to  have  reference  only  to  such  mattera  as  bore  some 
relation  to  the  current  and  accrued  earnings  and  liabilities  of  the  premises,  and 
which,  obviously,  had  to  be  in  some  way  adjusted  between  seller  and  pur- 
chaser. Such  matters  would  naturally  be  within  the  contemplation  of  the 
parties,  and  furnish  the  subject  for  an  agreement  controlling  the  amount  of 
moneys  which  should  pass  upon  the  closing  of  the  transaction  of  sale.    In  the 
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interpretation  of  contracts,  effect  roust  be  given  to  the  intent  of  the  parlies, 
and  to  tliat  end  we  may  consider  the  circumstances  of  their  situation,  and  the 
subject-matter  of  their  meeting.  So  viewed  here,  no  real  difllculty  arises, 
and  no  misappreliension  should  exist  as  to  the  intent  of  these  parties  when 
they  made  their  agreement.  They,  in  fact,  have  given  a  practical  interpre- 
tation to  it  by  their  acts  on  August  23d,  when  the  title  passed.  Where  a 
written  contract  has  been  fully  performed  within  its  apparent  intent  and 
reasonable  requirements,  and  to  the  evident  satisfaction  of  the  parties  at  the 
time,  and  it  is  not  made  to  appear  that  there  was  any  mutual  error  arising 
from  a  mistake  of  fact,  or  any  practicing  of  fraud,  courts  should  not  inter- 
fere. In  the  particular  provision  of  this  contract  we  have  been  considering, 
we  see  no  ground  for  holding  that  its  language  imported  other  matters  of  ad- 
justment than  those  similar  in  their  nature  to  what  were  named;  and  we  see 
no  reason  for  holding  that  a  tax,  which  is  made  by  the  law  a  lien  upon  prop- 
erty, is  analogous  to  items  of  rents  or  interest  moneys.  The  whole  clause, 
read  together,  indicates  plainly  the  design  of  the  seller,  and  excludes  the  idea 
of  any  legally  createil  lien  being  within  its  provisions. 

Considering,  then,  the  covenant  in  the  grantor's  deed,  that  the  property  was 
free,  clear,  discharged,  and  unincumbered  of  all  charges,  taxes,  assessments, 
and  incumbrances,  we  do  not  find  that  he  was  placed  under  any  liability  for 
the  annual  tax.  If,  at  the  time  the  covenant  was  made,  the  property  was  in- 
cumbered by  any  tax,  the  vendor  was  liable.  That  the  property  was  the  sub- 
ject of  taxation  does  not  control  the  question.  Until  the  amount  of  the  tax  is 
ascertained  and  determined,  no  lien  or  incumbrance  exists  by  reason  thereof, 
and  we  think  that  the  proper  construction  of  this  covenant  merely  calls  for 
the  freedom  of  the  property,  at  the  time  of  conveyance,  from  what  can  be  con- 
sidered an  incumbrance  upon  the  property;  not  freedom  from  some  undeter- 
mined matter  which  may  ripen  into  a  charge  imposed  as  a  lien  by  law,  but 
freedom  from  a  visible  and  ascertained  incumbrance.  The  tax  upon  taxable 
property  is  imposed,  under  tlie  system  of  taxation  in  the  city  of  New  York, 
by  the  board  of  aldermen,  who  act,  in  determining  thereupon,  upon  the  as- 
sessment rolls  prepared  for  them  by  the  commissioners  of  taxes  and  assess- 
ments, and  upon  a  statement  which  is  furnished  them  by  the  comptroller,  for 
the  purpose  of  imposing  the  annual  taxes,  and  which  sets  fortli  the  amounts 
by  law  authorized  to  be  raised  by  tax  in  that  year  on  account  of  the  city's 
needs  and  purposes,  and  the  probable  amount  of  receipts  from  all  sources  of 
revenue.  They  are  then  to  estimate  and  compute  the  taxes  for  the  year. 
Having  done  so,  and  having  examined  the  assessment  rolls,  and  made  any 
necessary  alterations  permitted  by  the  law,  the  board  must  set  down  against 
each  item  of  property  the  sum,  in  dollars  and  cents,  which  is  to  be  paid  as  a 
tax  thereon.  When  these  and  other  duties,  not  necessary  to  be  particularized 
here,  have  been  performed,  the  assessment  rolls  are  only  then  completed  and 
prepared  for  confirmation,  and  ready  to  be  transmitted  to  the  receiver  of  taxes. 
Until  these  requirements  of  the  law  have  been  fulfilled,  the  tax  is  not  due  or 
payable,  and  no  lien  attaches  to  the  property,  norcaii  any  legal  charge  for  any 
tax  be  said  to  rest  upon  it.  Jurisdiction  appertains  to  the  board  of  aldermen 
to  annex  a  tax  to  the  name  of  a  person  and  the  property  described  as  his,  and 
all  steps  leading  to  that  exercise  of  power  by  that  body  are  initial  only  in  the 
proceedings  which  result  in  taxation,  and  in  no  sense  impose  a  charge  or  cre- 
ate an  incumbrance  upon  the  land  described  in  the  assessment  roll.  We  do 
not  think,  therefore,  that  an  assessment  or  a  tax  exists  as  an  incumbrance,  or 
as  a  charge  upon  lands  in  the  roll,  within  the  meaning  of  a  covenant  in  a  deed 
against  charges,  taxes,  assessments,  and  incumbrances,  until  it  has  been  con- 
firmed, and  the  amount  thereof  has  been  determined  in  the  methods  prescribed. 
In  the  case  at  bar,  the  complainant  alleged  that  subsequent  to  August  4th  the 
calculation  of  the  tax  to  t>e  imposed  was  made,  and  a  tax  of  $893  was  imposed 
upon  said  premises,  and  on  August  29th  that  tax  was  duly  confirmed.    This 
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fact  is  admitted  by  the  demurrer  to  the  complaint.  The  views  we  have  ex- 
pressed are  supported  by  the  cases  of  Dowdney  v.  Mayor ^  etc.^  54  N".  Y.  186; 
Barlow  v.  Bank,  63  N.  Y.  399;  Fisher  v.  Mayor,  67  N,  Y.  73;  and  Associar 
tion  V.  Mayor,  etc,,  104  N.  Y.  581.  12  N.  E.  Rep.  279. 

Appellant's  counsel  cites  De  Peystei*  v.  Murphy*  66  N.  Y.  622,  in  support 
of  his  contention.  In  that  case  Miller,  J.,  held  that,  under  such  a  covenant 
as  the  one  here,  an  assessment  for  improvement  was  a  charge  against  the  per- 
son and  the  property,  and  was  fairly  embraced  within  the  meaning  of  the  cov- 
enant, without  regard  to  the  question  whether  it  was  a  lien  under  the  statute. 
The  assessment  was  confirmed  by  the  board  of  revision  and  correction  of  as- 
sessments on  November  7tb,  the  work  having  been  completed  in  May;  but 
the  assessment  was  not  entered  in  the  title-book  of  assessments  in  the  bureau 
of  arrears  until  December  24th.  The  deed  bore  date  December  5th,  and  it 
was  claimed  that  the  amount  did  not  become  a  charge  until  it  was  entered  in 
the  title-book.  The  statute  provided  that  no  assessment  for  any  city  improve- 
ment shall  be  deemed  to  be  fully  confirmed,  so  as  to  be  due  and  to  be  a  lien 
upon  the  property,  until  entered  as  mentioned.  But  the  case  was  peculiar. 
The  learned  judge  said:  "At  the  time  when  the  contract  wa"=»  entered  into, 
the  improvement  had  been  made.  The  plaintiff  was  in  the  full  enjoyment  of 
the  benefits  arising  from  the  same,  and  it  evidently  constituted  a  portion  of 
the  value  of  the  premises,  and  entered  into  the  consideration  upon  the  sale  of 
the  same."  He  held  that,  although  an  assessment  which  had  been  made  and 
confirmed  was  not  a  lien  for  the  purposes  of  the  statute,  it  was  neveilheless 
a  charge  "against  the  party,  which  incumbered  the  premises,  and  against  which 
he  was  bound  to  provide."  He  said:  "It  may  be  conceded,  as  was  recently 
held  by  this  court  in  Barlow  v.  Bank,  that  a  tax  on  real  estate  must  be  com* 
plete  before  it  becomes  a  lien  on  the  same,  and  yet  a  grantor  be  liable  for  an 
assessment  or  charge,  where  the  intention  of  the  parties  is  clear,  and  the  cov- 
enant clearly  covers  such  a  liability  as  this."  And,  referring  to  Doiodney  v. 
Mayor,  etc..  Judge  Miller  further  says:  "The  assessment  was  not  confirmed, 
in  that  case,  until  after  the  conveyance  was  made,  and  the  amount  at  that 
time  had  neither  been  ascertained  nor  determined."  An  obvious  distinction 
is  thus  seen  to  exist  between  an  assessment  for  a  completed  street  improve- 
ment and  the  assessment  of  an  annual  tax.  In  the  former  case,  although  not 
a  lien  upon  property  by  statute,  yet,  if  confirmed,  it  has  become  a  charge; 
whereas,  in  the  latter  cHse,  until  the  annual  tax  is  ascertained  and  extended, 
and  the  exercise  of  the  duties  in  that  respect  completed,  by  the  board  to  whom 
power  i n  that  respect  belongs,  no  charge  or  incumbrance  is  created.  The  case 
of  Rundell  v.  Lakey,  40  N.  Y.  518,  also  cited  by  appellant,  was  decided  by  a 
divided  court,  and  was  the  subject  of  consideration  by  Andrews,  J.,  in  Bar- 
low V.  Bank,  supra.  While  some  of  the  expressions  of  Grover,  J.,  who  de- 
livered the  opinion  in  Rtmdell  v.  Lakey,  may  seem  to  conflict  with  our  views 
in  this  case,  we  are  inclined  to  adopt  the  principles  laid  down  in  Barlow  v. 
Bank.  In  that  case  the  question  discussed  was  whether  there  was  a  breach 
of  the  covenant  against  incumbrances.  Andrews,  J, ,  who  rendered  the  opin- 
ion, refers,  in  the  first  place,  to  the  case  of  Rundell  v.  Lakey,  and  says,  (page 
400:)  "In  Rundell  v.  Lakey,  40  N.  Y.  513,  the  plaintiff,  to  whom  the  defend- 
ants, intermediate  the  completion  of  the  assessment  roll  and  the  levying  of 
the  tax  by  the  board  of  supervisors,  had  conveyed  certain  premises,  with  cov- 
enant for  quiet  enjoyment,  was  called  upon  by  the  collector  of  the  town,  after 
the  tax  had  been  levied  and  the  warrant  for  its  collection  had  been  issued,  to 
pay  it;  and  at  the  request  of  the  defendants,  and  upon  their  agreement  to  re- 
fund the  amount  to  him  'in  case  they  were  legally  liable  to  pay  it,*  paid  the 
tax,  and  afterwards  brought  his  action  against  tliem  to  recover  the  amount 
paid.  *  *  *  Five  judges  concurred  in  the  result.  Grover,  J.,  who  de- 
livered the  only  opinion  in  the  case,  places  his  judgment  upon  the  effect  of  the 
agreement,  considered  in  connection  with  the  fact  that,  under  the  tax  laws,  the 
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owner  of  real  estate  residing  in  the  town  or  ward  where  it  is  situated,  and  to 
whom  it  is  assessed,  is  primarily  liable  for  tlie  payment  of  the  tax  subsequently 
imposed  under  the  assessment,  although  he  may  ha ve  parted  with  his  title  after 
the  completion  of  the  assessment  roll  by  the  assessors,  and  before  the  levying 
of  the  tax  by  the  board  of  supervisors.  Hunt,  C.  J.,  and  Mason  and  James, 
JJ.,  were  of  opinion  that  the  plaintiff  was  entitled  to  recover,  independently 
of  the  agreement,  upon  the  covenant  in  the  deed.  Daniels,  J.,  was  for  af- 
Srmance,  upon  the  ground  that  the  tax  could  have  been  collected  by  the  col- 
lector from  the  defendants,  and  that  they  were  liable  to  pay  it  within  the 
meaning  of  the  agreement.  Lott,  J.,  dissented,  and  Woodruff,  J.,  did  not 
vote."  Judge  Andrews,  in  his  opinion,  held  that  "no  lien  or  incumbrance 
on  the  lands  assessed  is  created  by  the  act  of  the  assessors.  The  assessment 
is  the  basis  upon  which  the  board  of  supervisors  act  in  apportioning  the  tax, 
but  it  is  in  no  sense  the  imposition  of  a  charge  upon  the  land  described  in  the 
roll.  This  is  one  of  the  preliminary  steps  which  result  in  taxation.  So  is  the 
election  of  assessors;  and  taxation  of  the  lands  within  the  town  is  as  certain 
to  take  place  before  the  assessors  commence  making  the  roll  as  after  it  is  com- 
pleted. The  arrangements  of  the  statute  necessarily  lead  to  the  imposition  of 
taxes  at  each  annual  meeting  of  the  supervisors.  The  roll,  when  completed, 
fixes  the  valuation  of  the  property  to  be  taxed,  but  it  does  not  determine  the 
amount  of  the  tax,  and  the  most  which  can  be  claimed  is  that  it  renders  more 
certain  and  definite  the  liability  to  taxation,  which,  nevertheless,  existed  be- 
fore the  assessment  was  made.  The  language  of  the  covenant  In  the  defend- 
ant's deed  is  that  the  premises  'are  free  and  clear  from  all  incumbrances  what- 
soever.' The  covenant  against  incumbrances  is  a  covenant  in  proesenti,  and, 
like  the  covenant  of  seizin,  if  broken  at  all,  is  broken  as  soon  as  the  deed  is 
executed.  4  Kent,  Comm.  471;  Kawle,  Gov.  §  89;  Eorton  v.  Davis,  26  N.  Y* 
495.  The  right  of  action  accrues  at  once,  and  unless  an  action  will  lie  imme- 
diately there  is  no  breach  of  the  covenant.  The  covenantee,  suing  upon  such 
a  covenant,  maybe  restricted  to  nominal  damages,  where  he  has  not  been  sub- 
jected to  actual  loss,  {Delavergne  v.  Norris,  7  Johns.  358;  Hall  v.  Dean,  13 
Johns.  105;)  but  the  right  of  action,  when  it  exists  at  all,  is  complete  the  mo- 
ment the  covenant  is  made.  If  the  plaintiff  had  brought  his  action  the  day 
after  he  took  his  deed,  could  he  have  maintained  it?  I  think  not.  The  an- 
swer would  have  been  perfect,  that  the  entry  of  the  land  in  the  assessment 
roll  constituted  no  incumbrance."  In  a  very  recent  case,  ot  Association  v. 
Mayor,  etc.,  104  N.  Y.  581,  12  N.  E.  Rep.  279,  Peckham,  J.,  said,  as  to  the 
lien  of  a  tax,  where  plaintiffs  took  title  by  deed  dated  July  31,  1877,  and  the 
tax  was  not  confirmed  until  October,  1877,  (page  588:)  "In  questions  arisingf 
under  covenants  in  deeds  as  to  incumbrances,  it  has  been  decided  that  no  lien 
or  incumbrance  by  reason  of  a  tax  existed  until  the  amount  thereof  was  as- 
certained or  determined. "  And,  again:  "It  may  be  conceded  that  technically 
there  was  then  no  lien." 

We  are  of  the  opinion  that  the  judgment  and  order  appealed  from  should 
be  affirmed. 

All  concur,  except  Earl»  J.,  not  voting. 

(110  N.  Y.  23)  _,  _ 

People  v,  Cignabale. 
(Cowt  of  Appeals  of  New  York,    June  5, 1888.) 

1.  Homicide— MuBBER— Appeal. 

Under  Laws  N.  Y.  1887.  c.  493,  allowing  an  appeal  from  a  conviction,  in  a  capital 
case,  directly  from  the  trial  court  to  the  court  of  appeals,  and  providing  that  a  new 
trial  may  be  granted  in  such  case  where  the  court  is  satisfied  that  the  verdict  is 
against  the  weight  of  evidence,  or  that  justice  requires  a  now  trial,  no  power  is  con- 
ferred on  the  court  of  appeals  to  grant  new  trials  for  any  other  or  less  reasons  than 
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those  ffoyernlng  the  supreme  court  In  similar  cases,  but  said  court  is  simply  in- 
yestedwith  the  same  juriadictlon  in  that  respect  as  was  former^  possessed  by  the 
supreme  court. 

2.  Samb— Eyidengb. 

Upon  a  trial  for  murder,  there  was  evidence  of  previous  threats,  and  strong  mo- 
tives to  commit  the  crime,  and  a  number  of  disinterested  witnesses  testifiea  that 
defendant  followed  deceased,  her  husband,  on  the  street,  and  shot  b?m  from  behind, 
as  he  was  walking  alonf  apparently  unconscious  of  her  presence :  while  the  uncorrob- 
orated testimony  of  deiendant  was  that  she  had  just  been  assaulted  by  deceased  with 
a  razor,  and  shot  him  in  self-defense,  which  was  wholly  inconsistent  with  the  facts 
as  stated  by  the  other  witnesses  ana  with  other  circumartances.  Heldy  that  the 
verdict  of  guilty  of  murder  in  the  first  degree  should  not  be  set  aside  as  against  the 
weight  of  evidence. 

S.  Same— Former  Acquittal. 

After  the  prosecution  had  rested  in  a  murder  trial,  by  mutual  consent  of  defend- 
ant, the  district  attorney,  and  the  court,  the  jury  was  discharged,  and  the  defend- 
ant withdrew  her  plea  of  not  guilty,  and,  by  leave  of  the  court,  pleaded  guilty  of 
murder  in  the  second  degree,  but  no  sentence  was  pronounced,  juater  in  the  term, 
defendant,  by  consent  of  the  court  and  district  attorney,  withdrew  her  plea  of 
guilty,  and  again  pleaded  not  guilty.  Heldy  that  the  acceptance  of  the  plea  of  guilty 
of  murder  in  the  second  degree  was  not  an  acquittal  of  the  charge  of  murder  in  the 
first  degree,  and  no  bar  to  a  conviction  therefor.* 

Appeal  from  court  of  general  sessions,  city  and  county  of  New  York. 

This  is  an  appeal  by  the  defendant  Chiara  Cignarale  from  a  conviction  at 
the  court  of  general  sessions  of  the  city  and  county  of  Kew  York,  on  the  27th 
day  of  May,  1887,  of  the  crime  of  murder  in  the  first  degree,  under  an  indict- 
ment found  against  her  and  one  Antonio  D' Andrea,  jointly  charging  them 
with  the  murder  of  one  Antonio  Cignarale  on  the  2^th  day  of  October,  1886. 
The  appeal  is  brought  directly  to  this  court  from  the  judgment  of  the  court 
of  general  sessions,  under  chapter  493  of  the  act  of  1887.  Antonio  Cignarale 
was  the  defendant's  husband.  They  were  both  natives  of  Italy.  There  they 
had  been  married  in  their  very  early  youth,  and  had  lived  as  man  and  wife 
for  about  13  years,  when,  in  March,  1886,  they  came  to  America,  and  settled 
in  the  city  of  New  York.  The  defendant  at  that  time  was  about  24  years  of 
age.  They  brought  with  them  a  daughter  about  8  years  of  age,  the  only 
child  of  the  marriage.  They  were  both  extremely  poor;  and,  besides  being 
strangers  to  the  language,  customs,  and  habits  of  the  people  they  had  come 
to  live  among,  they  had  but  little  acquaintance  among  those  who  form  the 
Italian  colony  in  New  York.  Among  the  number  of  those  whom  they  had, 
however,  known  at  their  native  home  was  the  defendant  Antonio  D' Andrea, 
a  young  man  who,  it  seems,  was  second  cousin  to  the  appellant.  Through 
him  the  husband  procured  work  at  his  trade  as  a  mnson  on  the  first  day  of  his 
arrival  in  New  York.  He  soon  abandoned  this  employment,  claiming  the 
work  was  too  hard,  and  went  to  blacking  boots,  and,  as  the  defendant  testi* 
fied,  insisted  upon  her  aiding  him  in  that  business;  and,  when  she  declined 
to  do  this,  he  then  insisted  that  she  should  pick  up  rags  in  the  streets,  which 
she  also  refused  to  du,  but  told  him  she  would  wash,  or  do  other  work  suit* 
able  for  a  woman.  The  evidence  justifies  the  conclusion  that  the  husband 
was  a  lazy,  shiftless  pei-son,  unwilling  to  follow  his  trade  for  the  support  of 
his  family.  On  reaching  New  York,  they  took  up  their  abode  and  lived  in  a 
very  humble  way  on  the  top  floor  of  No,  342  East  One  Hundred  and  Tenth 
street,  in  that  city,  and  they  continued  to  live  together  there  for  two  or  three 
months,  until  about  the  1st  of  July,  1886.  The  husband,  according  to  the 
evidence,  treated  his  wife  in  a  very  brutal  manner,  beating  and  kicking  her, 
spitting  in  her  face,  and  generally  treating  her  with  great  indignity.  The 
husband  was  jealous  of  D^Andrea,  and  accused  his  wife  with  having  improper 
relations  with  him.    About  the  1st  of  July,  1886,  the  defendant  left  her  hus« 

^That  the  defense  of  former  acquittal  must  be  pleaded,  and  that,  in  the  absence  of  a 
plea  setting  it  up,  the  question  cannot  be  raised,  see  Jordan  v.  State,  (Ala.)  1  South. 
Kep.  577;  Mann  v.  State,  (Fla.)  8  South.  Rep.  207. 
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band,  and  took  rooms  in  Forsyth  street,  leaving  her  daughter  with  the  de- 
ceased. The  defendant  testified  that  she  was  driven  away  by  her  husband, 
and  that,  when  she  left  him.  she  intended  to  return  to  her  friends  in  Italy. 
She  had  9100  when  she  left  Italy,  of  which  S30  remained.  With  this  she  says 
she  intended  to  pay  her  passage  home,  and  there  obtain  money  from  her 
friends  to  send  for  her  child.  When  she  left  her  husband,  she  took  with  her 
a  pistol  and  a  box  of  cartridges,  which  she  testifies  her  husband  had  bought 
with  her  money.  On  leaving  her  husband,  she  sought  D*  Andrea  to  assist  her 
to  obtain  a  passage  ticket  to  Italy.  But  she  abandoned  her  purpose,  finding 
that  she  was  very  ill  and  weak,  and  at  D^Andrea^s  suggestion  took  rooms  in 
Forsyth  street.  D* Andrea  came  to  board  with  her  then,  as  did  also  two  or 
more  other  Italians.  The  defendant  remained  in  Forsyth  street  until  a  few 
days  before  the  homicide,  when  she  removed  to  One  Hundred  and  Twenty-Fifth 
street;  D* Andrea  and  the  other  boarders  going  with  her.  The  people  souglit 
on  the  trial  to  establish  tliat  improper  relations  existed  between  the  defend* 
ant  and  D' Andrea.  There  was  direct  evidence  to  support  this  view  given  by 
one  De  Mora  Marro  and  one  Filomena  Kardiele,  a  married  woman,  who  had 
left  her  husband  to  live  with  De  Mora  Marro,  and  who,  as  they  testified,  oc» 
cupied  rooms  in  Forsyth  street  during  a  part  of  the  time  the  defendant  re- 
sided  there.  They  also  testified  that,  while  residing  in  Fors>'th  street,  they 
heard  the  defendant  threaten  the  life  of  her  liusband,  and  also  heard  D' Andrea 
promise  the  defendant  to  marry  her  if  her  husband  was  oat  of  the  way,  and 
also  heard  him  giving  her  instructions  in  the  use  of  a  pistol,  using  for  that 
purpose  a  pistol  of  his  own.  The  defendant  denied  that  she  lived  in  adultery 
with  D'Andrea,  and  testitied  that  she  bad  for  several  years  been  afflicted  with 
a  disease  of  the  womb  which  rendered  sexual  intercourae  on  her  part  with  any 
one  impossible.  In  support  of  this  statement  the  declarations  of  the  husband 
were  permitted  to  be  given  in  evidence.  Tiie  defendant  also  denied  the  state* 
ments  of  De  Mora  Marro  and  the  woman  Nardiele  as  to  the  alleged  threats 
and  the  promise  of  D'Andrea  to  marry  her,  and  as  to  the  instructions  in  the 
use  of  a  pistol.  It  was  claimed  by  the  defendant  that  their  evidence  was  in- 
stigated by  malice  because  she  refused  tg  permit  them  to  stay  in  her  house  or 
to  harbor  therein.  It  may  fairly  be  said  that  their  evidence  is  in  some  respects 
open  to  suspicion  from  Its  intrinsic  impossibility.  But,  taking  the  evidence  of 
all  the  witnesses  together,  the  jury  would  have  been  justified  in  finding  that 
adulterous  relations  existed  between  the  defendant  and  D* Andrea.  After  the 
defendant  left  the  house  of  her  husband  on  One  Hundred  and  Tenth  street, 
he  removed  to  One  Hundred  and  Seventh  street,  and  there  continued  to  lire 
to  the  time  of  his  death.  Thedaughter  was  taken  to  a  convent.  Tlie defend- 
ant testified  that  the  husband  frequently  came  to  lier  rooms  in  Forsyth  street^ 
and  tried  to  get  in,  but  she  locked  the  door,  and  kept  him  out,  and  he  would 
go  away  threatening  her  life.  The  narration  thus  far  relates  to  facts  pre- 
ceding the  day  of  tlie  homicide,  which  occurred  at  about  12  o'clock  on  the 
morning  of  October  20, 1886.  The  theory  of  the  prosecution  was  that  the 
killing  was  a  deliberate  and  premeditated  assassination.  On  the  other  hand» 
it  was  claimed  by  the  dffendant  tliat  the  killing  was  in  self-defense,  and  there- 
fore justifiable,  or,  if  not  justifiable  so  as  to  completely  exonerate  the  defend* 
ant  &om  liability,  tiiat  there  was  an  absence  of  the  elements. of  deliberation 
and  premeditation  essential  to  the  crime  of  murder  in  the  first  degree. 

It  is  ronceded  that  the  deceased  was  killed  by  a  pistol  shot  fired  by  the  de- 
fendant on  First  avenue  between  One  Hundred  and  Tenth  and  One  Hui^dred 
and  Eleventh  streets,  in  the  city  of  New  York,  The  only  eyewitnesses  of  the 
occurrence  other  than  the  defendant  were  Dominico  Stabile,  a  carpenter,  Yin- 
cenzo  AUistalo,  a  midwife,  and  one  Pasquale  Rosa,  a  grocer.  These  persons 
were  strangers  to  Cignarale  and  his  wife,  and,  so  far  as  appears,  were  whoUy 
disinterested  witnesses.  The  witness  Stabile  testified,  in  substance,  that,  at 
about  11:45  o'clock  on  the  morning  in  question,  he  was  on  the  east  side  of 
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First  avenue,  going  from  One  Hundred  and  Tenth  to  One  hundred  and  Thir- 
teenth street,  and  found  the  deceiised  on  the  same  side  of  the  avenue,  who  was 
walking  leisurely  in  the  same  direction,  with  his  hands  in  his  pocket,  and 
whistling.  In  passing,  he  observed  a  woman  following  the  deceased  at  a 
distance  of  about  10  feet  behind  him.  The  woman  was  the  defendant.  Sud- 
denly, when  only  a  few  feet  in  advance  of  the  deceased,  the  witness  was 
startled  by  the  report  of  a  pistol,  and,  turning,  saw  the  woman  with  a  smok- 
ing revolver  in  her  hand,  and  cocking  it  for  another  shot.  He  at  once  called 
out  to  the  deceased,  saying  to  him,  "Kun  away,  or  you  will  be  shot."  The 
deceased  thereupon  turned  partly  around,  and  the  woman  at  the  same  moment 
fired  again.  The  deceased,  wounded  and  frightened,  exclaimed,  "Holy  Vir- 
gin! Holy  Virgin!"  and  commenced  to  run  away  from  the  woman,  until,  at 
the  corner  of  the  avenue  and  One  Hundred  and  Twelfth  street,  he  fell,  and 
in  a  few  moments  died.  The  woman,  after  firing  the  second  shot,  cocked  the 
revolver  again,  and  proceeded  to  the  place  where  her  husband  was  lying,  and, 
as  the  witness  states,  "was  going  around  the  crowd  with  the  revolver,  and 
looking  between  the  legs  of  the  crowd  with  the  revolver."  The  defendant 
then  passed  up  One  Hundred  and  Twelfth  street  to  Second  avenue,  and  was 
arrested  between  One  Hundred  and  Thirteenth  and  One  Hundred  and  Four- 
teenth streets  by  an  officer,  having  the  cocked  revolver  in  her  pocket.  The 
officer  testified  that,  when  he  first  saw  the  defendant  on  Second  avenue,  she 
had  the  revolver  in  her  hand,  and  when  she  saw  him  she  put  it  in  her  pocket, 
and  that,  after  arresting  her,  he  took  her  to  the  corner  of  One  Hundred  and 
Twelfth  street,  where  the  deceased  was  lying,  and  on  seeing  him  she  made  a 
motion  as  if  to  snatch  the  revolver  from  the  officer,  who  then  had  it  in  his 
hand.  The  witness  Allistalo,  who  at  the  time  was  walking  up  the  west  side 
of  the  avenue,  and  witnessed  the  occurrence,  corroborated  the  statement  of 
the  witness  Stabile  in  all  material  respects.  She  testified  that  the  deceased 
was  about  10  feet  in  advance  of  the  defendant,  walking  "indifferently."  She 
said :  "I  heard  the  first  shot,  and  I  turned.  I  saw  that  the  first  shot  went  in 
a  piece  of  paper,  and  the  piece  of  paper  was  burning.  Then  I  saw  a  woman 
with  a  revolver  in  her  hand,  and  she  fired  the  second  shot,  and  I  saw  the 
second  shot  went  into  his  back,  and  1  saw  exactly  the  smoke.  Then  he  said, 
•  Holy  Virgin! '  and  the  man  ran  away."  The  witness  Rosa  testified  that  he 
was  standing  outside  of  his  store,  and  heard  the  report  of  a  pistol.  "I  turned 
around.  I  saw  then  the  second  shot  going  towards  Gignarale.  The  man  ran 
away;  the  woman  running  after."  The  pistol  was  a  five-barreled  rt^volver, 
and,  when  examined,  it  was  found  that  two  of  the  barrels  had  been  discharged, 
and  three  of  the  barrels  were  still  loaded.  The  autopsy  disclosed  that  the  ball 
entered  the  left  side  of  the  deceased,  at  about  the  ninth  rib,  and  passed  diago- 
nally through  the  heart,  and  lodged  in  the  right  lung.  The  defendant  tes- 
tified that,  in  shooting  her  husband,  she  acted  in  self-defense;  and,  in  cor- 
roboration of  this  theory,  gave  evidence,  before  referred  to,  tending  to  show 
that  her  husband  frequently  maltreated  and  abused  her,  sometimes  kicking 
and  striking  her  with  gi-eat  violence;  that  she  had  been  driven  from  her  home; 
that  he  had  thereafter  dogged  and  pursued  her  with  intent  to  kill  and  harm 
her,  going  frequently  to  her  several  places  of  abode  on  Forsyth  street  and  One 
Hundred  and  Twenty-Fifth  street,  and  demanding  admittance,  and  that  on 
the  very  morning  of  the  day  in  question  he  had  appeared  at  apartments  on 
One  Hundred  and  Twenty-Fifth  street,  and  that  being  denied  admittance, 
and  frightened  away  by  the  threat  on  her  part  to  summon  the  landlord,  he 
had  vowed,  as  he  left,  that  that  should  be  her  last  day  on  earth.  An  Italian, 
an  acquaintance  ^f  the  parties,  testified  that,  on  the  same  morning,  the  de- 
ceased tried  to  borrow  a  revolver  of  the  witness,  and,  in  reply  to  an  inquixy 
what  he  wanted  a  revolver  for,  replied :  "  I  decided  that  to-day  I  will  be  killed, 
or  I  will  kill  my  prostitute  wife."  Another  witness,  a  butcher  with  whom 
both  parties  traded,  testified  that,  a  few  minutes  before  the  shooting,  the  de- 
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ceased  came  to  his  shop,  in  One  Hundred  and  Tenth  street,  and  paid  him  10 
cents  borrowed  money;  and,  on  leaving,  said:  **I  must  see  the  end  of  my 
wife,  and  I  want  to  spit  in  her  face." 

The  defendant's  account  of  the  transaction  is  as  follows:  "I  did  my  house- 
worlc.  Then  it  was  about  between  eleven  and  twelve  o*clock.  I  went  to  buy 
things  for  the  house.  Qtiestion*  Where  did  you  go?  AnsiDer,  I  went  to 
One  Hundred  and  Tenth  street,  and  for  a  block  on  One  Hundred  and  Tenth 
street  I  went  on,  and  was  thinking.  I  was  disturbed.  Then  I  saw  him  with 
a  handkerchief  in  his  hand,  wiping  his  nose.  As  soon  as  he  saw  me,  he  put 
his  handkerchief  into  his  pocket,  and  gave  me  two  slaps.  I  got  scared,  and  I 
did  not  say  a  word  to  him,  and  I  looked  around  if  I  could  see  a  policeman. 
I  did  not  say  a  word  to  him.  I  could  not  see  any  policeman.  1  went  on  to 
do  my  business.  I  walked  along.  While  I  was  walking,  I  felt  that  he  seized 
me  by  the  arm.  He  said,  *  Ohiara,  Chiara;^  and  I  turned  around  to  look  into 
his  face.  He  turned  me  around.  I  say:  « You  don't  want  to  go  about  your 
business.  Let  me  go,  Antonio.*  He  said:  *No,  I  want  to  reason  with  you. 
I  gave  you  two  slaps  because  you  did  not  want  this  morning  to  open  the  door.' 
He  says:  •  What  for  didn't  you  open  the  door?  I  am  your  husband.'  I  said: 
•Yes;  you  are  my  husband.  I  do  not  deny  it.  You  chased  me  out.  To 
whom  shall  I  go?  Since  1  came  from  Italy  here,  where  shall  I  go?  If  I  would 
not  have  met  good  people,  you  would  have  left  me  in  the  street  to  do  bad 
things.'  Then  he  said:  «  Well,  I  was  sure  that  you  can  do  that.'  Then  he 
said:  *  By  the  by,  come,  let  us  go  near  the  river.  Let  us  take  a  walk  to- 
gether. I  have  to  tell  you  something.*  I  said,  'I  cannot  go,'  because  he  did 
not  look  to  me  very  sincere,  because  he  was  always  looking  in  front  and  be- 
hind,— always  turning  around.  Then  I  said:  •  If  you  have  anything  to  tell 
me,  tell  me  it  right  here.'  Then  he  said:  'Well,  I  will  tell  you  right  here.' 
Then  he  said:  •  De  Mora  Marro  told  me  that  you  sleep  with  Antonio  D' An- 
drea.' I  said:  *  De  Mora  Marro,  because  I  refused  to  receive  him  into  my 
house  in  Foi-syth  street,  says  that  I  live  with  Antonio  D' Andrea.  If  I  would 
have  received  him  into  the  house,  he  woulfl  not  say  that  I  lived  with  Antonio 
D' Andrea.*  I  said:  'Well,  God  knows  all  about  me.'  And  then  I  said  to 
him:  'Don't  you  know  that  I  cannot  do  those  things?  For  you  I  w^m  not 
good,  but  for  the  others  I  am  good  enough,' — saying  it  in  a  kind  of  reproach. 
•  Well,  you  know  if  I  am  not  good  for  you,  I  am  not  good  for  another,' — that 
is  the  sense  of  it.  He  said:  « Tell  me  the  truth.  If  it  is  not  the  truth,  I  will 
break  De  Mora  Marro's  head.'  Then  he  said:  •  I  do  not  believe  it.  I  was 
not  willing  to  believe  it,  because  I  know  that  you  are  sick.'  And  saying 
that,  then  he  looked  that  way  around  the  other  side,  and  he  took  out  with  his 
left  hand  the  razor  out  of  his  pocket.  He  says:  •  I  want  to  kill  you.'  Seeing 
the  razor,  I  say:  « Ah,  you  betrayer  I '  I  retreated  one  pace  back,  and  I  took 
my  revolver  out.  Then,  when  he  saw  the  revolver,  he  says:  •  Well,  there 
will  be  a  time  for  you.'  Then  he  turned  around,  and  went  In  an  opposite 
direction.  When  I  heard  him  say,  •  That  time  will  come  for  you,'  I  just  fired 
to  the  ground.  He  was  four  or  five  paces  away  from  me, — about  five  feet 
away  from  me  then.  Then,  when  I  fired,  he  turned  around,  with  the  razor 
open.  He  says,  «My  God,  happen  what  may  I'  and  he  jumped  at  me  with 
his  arm  raised,  just  in  a  way  to  cut  off  my  head  off.  Then,  having  the  re- 
volver in  my  hand,  I  fired  the  revolver.  I  did  not  know  where  the  revolver 
went, — where  the  shot  went.  Q.  At  the  time  you  fired  that  shot  at  your 
husband,  did  you  believe  you  were  in  danger  of  being  grievously  hurt?  A.  I 
thought  that  he  will  go  to  kill  me.  Q,  And  was  that  the  reason  that  you 
fired?  A,  Yes,  sir.  Q.  To  prevent  yourself  being  cut  with  the  razor?  A, 
Yes,  sir."  The  defendant  also  testified  that  she  took  the  pistol  with  her  to 
protect  herself  against  her  husband.  In  her  examination  before  the  magis- 
trate after  her  arrest,  she  stated:  ''I  am  guilty  of  the  charge.  I  shot  my  hus- 
band in  order  to  defend  myself*  because  he  insulted  me." 
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On  examining  the  clothing  of  the  deceased  after  hiB  death,  a  razor  was  found 
in  his  inside  vest  pocket,  wrapped  in  an  old  piece  of  paper,  worn  off  at  the 
ends,  and  tied  with  a  string.  No  other  razor  was  found,  nor  does  it  appear 
that  the  deceased  had  anj  other.  The  defendant's  counsel  took  some  excep- 
tions to  the  rulings  of  the  court  on  the  trial  in  respect  to  the  admission  and 
rejection  of  evidence,  and  also  to  the  charge.  They  are  not  urged  as  ground 
of  error  on  this  appeal,  and  upon  examination  it  is  clear  that  none  of  them 
disclose  any  error  committed  on  the  trial  to  the  prejudice  of  the  defendant. 
The  case  was  submitted  to  the  jury  by  the  learned  recorder  in  a  full,  fair,  and 
impartial  charge,  who  found  the  defendant  guilty  of  murder  in  the  first  degree. 
Two  reasons  only  are  urged  for  the  reversal  of  the  judgment:  (1)  That  the 
verdict  is  against  the  weight  of  evidence,  and  justice  requires  a  new  trial; 
(2)  that  the  defendant  could  not  legally  be  convicted  of  any  crime  higher  than 
murder  in  the  second  degree,  by  reason  of  a  prior  plea  to  the  same  Indictment 
of  guilty  of  murder  in  the  second  degree,  accepted  by  the  court.  The  facts 
upon  which  this  question  arises  are  stated  in  the  opinion. 

Wtiliam  F.  Howe,  for  appellant.  McKemie  SempUt  Asst.  Dist.  Atty.,  for 
the  People. 

Andrews,  J.,  {after  stating  the  facts  as  above.)  The  jurisdiction  vested 
in  this  court  by  cnapter  493  of  the  Laws  of  1887,  to  order  a  new  trial  on  ap- 
peal from  a  Judgment  of  conviction  in  a  capital  case,  where  it  is  satisfied  that 
the  verdict  was  against  the  weight  of  evidence,  or  that  justice  requires  a  new 
trial,  is  invoked  upon  this  appeal.  The  power  to  grant  a  new  trial  upon  these 
grounds  formerly  pertained  exclusively  to  the  supreme  court;  but  as  now,  by 
the  act  of  1887,  an  appeal  lies  directly  to  this  court  from  a  judgment  of  death 
rendered  by  the  trial  court,  without  any  intermediate  review  in  the  supreme 
court,  the  power  to  grant  a  new  trial,  under  the  same  circumstances  as  it  was 
formerly  exercised  by  the  supreme  court,  was  with  manifest  propriety  and 
justice  conferred  upon  this  court.  It  was  not,  however,  the  intention  of  the 
statute  of  1887  to  confer  upon  this  court  a  new  power  not  theretofore  exer- 
cised by  appellate  courts  to  grant  new  trials  in  criminal  cases,  or  to  confer  a 
power  to  supervise  or  set  aside  the  judgments  of  courts  of  original  jurisdic- 
tion upon  other  or  different  considerations  than  those  which  governed  the  su- 
preme court  in  similar  cases.  The  statute  simply  invested  this  court  with 
the  jurisdiction,  formerly  possessed  by  the  supreme  court,  to  grant  new  trials 
on  the  merits, — a  change  made  necessary  by  the  change  of  procedure.  There- 
fore, in  determining  whether,  in  a  case  brought  to  this  court  under  the  stat- 
ute of  1887,  a  new  trial  should  be  granted  on  the  merits,  this  court  is  bound 
by  the  settled  rules  governing  appellate  courts  possessing  and  exercising  this 
jurisdiction.  It  is  a  cardinal  principle  in  our  jurisdiction  that  the  jury  is  thtf 
ultimate  tribunal  for  the  investigation  and  determination  of  questions  of  fact. 
It  is  no  more  the  province  of  an  appellate  court  than  of  the  court  of  original 
instance  to  determine  controverted  questions  of  fact  arising  upon  condicting 
evidence.  Neither  can  lawfully  usurp  the  appropriHte  function  of  the  jury, 
and  neither  can  substitute  its  own  judgment  for  that  of  the  jury,  where  the 
facts  are  reasonably  capable  of  diverse  or  opposing  inferences.  But  the  power 
to  grant  new  trials  is  an  essential  safeguai*d  against  the  miscarriage  of  jus- 
tice, and  in  nearly  all  judicial  systems  the  courts  in  some  form  have  been  in- 
vested with  this  power  as  a  protection  against  passion,  prejudice,  mistake, 
perversity,  or  conuption  on  the  part  of  jurors;  and  these  aie  the  miitters  to 
be  considered  by  the  court  when  called  upon  to  supervise  the  findings  of  a 
jury.  In  very  many,  if  not  most,  criminal  cases,  there  is  a  conflict  of  evi- 
dence upon  material  facts.  It  is  primarily  the  province  and  duty  of  the  jury 
to  determine  where  the  truth  lies.  The  case  may  be  nearly  balanced.  There 
must,  according  to  settled  principles  of  criminal  law,  be  a  preponderance  of 
evidence  against  the  defendant  to  authorize  a  conviction.    It  is  the  duty  of 
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juries  to  be  guided  hj  this  rtile.  But  on  which  side  Is  the  preponderance  of 
evidence  cannot  be  determined  by  fixed  rules.  It  must  be  left,  after  all,  to 
the  good  s^nse  of  the  jury,  under  proper  Instructions  as  to  the  law,  to  deter- 
mine the  question.  The  court  may  entertain  some  doubt  whether  the  fact 
was  properly  found  by  the  jury;  and  in  case  of  serious  doubt,  especially  in  a 
criminal  case,  it  may,  if  in  its  opinion  justice  requires  it,  order  a  new  trial. 
But  the  mere  fact  that  there  is  a  conflict  in  the  evidence  is  not  alone  a  ground 
for  a  new  trial.  The  court  must  be  able,  upon  a  review  of  the  proceedings, 
to  reach  the  conclusion  that  injustice  has  probably  been  done  on  the  trial,  be- 
fore it  is  justified  in  setting  aside  the  verdict  of  the  jury.  In  the  nature  of 
the  inquiry  the  matter  is  not  capable  of  exact  rules  or  definition,  and  the  court 
roust  act  in  the  exercise  of  a  discretion  having  reference  to  the  circumstances 
of  the  particular  case.  The  court  would  not,  we  thinl<,  be  justified  in  grant- 
ing a  new  trial  in  this  case,  under  the  act  of  1887.  There  is  much  to  appeal 
to  the  sympathies  in  the  unfortunate  condition  of  the  defendant.  But  the 
evidence  justified  the  jury  in  finding  that  in  shooting  her  husband  she  acted 
deliberately  and  with  premeditation,  with  the  intention  of  taking  his  life. 
The  principal  facts  proved  on  the  trial  on  either  side  are  recapitulated  in  the 
preliminary  statement,  and  need  not  be  repeated.  The  defendant,  before  leav* 
ing  her  rooms  on  One  Hundred  and  Twenty-Fifth  street,  shortly  before  the 
homicide,  armed  herself  with  the  pistol.  According  to  the  testimony  of  dis- 
interested witnesses  of  the  transaction,  she  was  first  seen  following  her  hus- 
band on  the' avenue,  and  deliberately  shot  him  from  behind  while  he  was 
walking  ahead  of  her,  apparently  unconscious  of  her  presence  in  the  vicinity. 
The  story  of  the  defendant  of  the  occurrences  immediately  preceding  the  shoot- 
ing, not  only  is  without  any  corroboration,  but  is  irreconcilably  inconsistent 
with  the  facts  as  observed  by  the  other  witnesses.  Her  story,  that  the  de- 
ceased attempted  to  attack  her  with  a  razor,  is  not  only  inconsistent  with  the 
testimony  of  the  other  eye-witnesses  of  the  shooting,  but  seems  conclusively 
disproved  by  the  uncontroverted  evidence  that  the  razor  of  the  deceased  was 
found,  after  his  death,  in  his  inside  vest  pocket,  wrapped  in  paper,  and  tied 
around  with  a  string,  and  no  other  razor  was  found  in  the  vicinity.  Upon 
the  whole  facts,  we  cannot  say  that  the  verdict  was  against  the  weight  and 
preponderance  of  evidence,  or  that  justice  requires  a  new  trial.  The  defend- 
ant may  have  been  driven  almost  to  desperation  by  the  wrongs  and  insults  of 
her  husband;  but  the  circumstances  of  the  shooting,  as  the  jury  had  a  right 
to  find  them,  do  not  show  that  the  homicide  was  either  justifiable,  or  that  the 
defendant  acted  in  the  heat  of  passion,  or  without  an  intent  to  kill. 

The  remaining  question  arises  upon  tlie  claim  made  by  the  counsel  for  the 
del'cndant  that,  on  a  former  trial  under  the  indictment,  the  defendant  had,  by 
legal  intendment,  been  acquitted  of  the  principal  offense  of  murder  in  the 
first  degree,  which  was  a  bar  to  a  subsequent  trial  and  conviction  for  that  de- 
gree of  homicide.  The  facts  upon  which  this  question  depends,  are,  briefly, 
these:  On  a  former  trial,  the  defendant,  upon  arraignment,  pleaded  not 
guilty,  and  a  jury  was  impaneled  and  sworn  to  try  the  issue.  The  trial  pro- 
ceeded, and  witnesses  were  sworn  and  examined  in  behalf  of  the  prosecution. 
At  the  conclusion  of  the  case  on  the  part  of  the  people,  by  mutual  consent  of 
the  defendant,  the  district  attorney,  and  the  court,  the  jury  were  disciiarged, 
and  the  defendant  withdrew  her  plea  of  not  guilty,  and  pleaded  guilty  of  mur- 
der in  the  second  degree,  which  latter  plea  was  accepted  by  the  court,  but  no 
sentence  was  pronounced.  On  a  subsequent  day,  the  defendant,  by  her  coun- 
sel, applied  to  the  court  to  be  permitted  to  withdraw  her  plea  of  guilty  of 
murder  in  the  second  degree,  and,  the  district  attorney  oonsenting  thereto, 
the  court  allowed  the  motion,  and  the  defendant  thereupon  withdrew  her 
said  plea,  and  again  pleaded  not  guilty  to  the  indictment.  The  grounds  upon 
which  the  application  to  withdraw  the  former  plea  was  made,  or  upon  which 
it  was  granted,  do  not  appear.    The  trial  from  which  the  present  appeal  is 
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taken,  was  thereafter  had  under  the  general  plea  of  not  guilty  so  interposed, 
which  resulted  in  the  present  conviction.  It  is  now  claimed  that  the  accept- 
ance of  the  plea  of  guilty  of  murder  in  the  second  degree  on  the  former  trial 
was  in  law  an  acquittal  of  the  defendant  of  the  crime  of  murder  in  the  first 
degree,  which  acquittal  stood  in  full  force,  and  unimpaired  by  the  subsequent 
proceedings.  It  would  be  a  complete  answer  to  this  claim  in  point  of  law 
that  the  defense  of  former  acquittal  must  be  pleaded,  and  that,  in  the  absence 
of  a  plea  setting  it  up,  the  question  cannot  be  raised.  This  was  the  rule  be- 
fore the  enactment  of  the  Code  of  Criminal  Procedure,  and  is  recognized  by 
that  statute.  People  v.  Beiijamin,  2  Park.  Crim.  R.  201;  Code,  §§  332,  339. 
See,  also,  8tate  v.  Barnes,  32  Me.  230;  2  Bish.  Crim.  Proc.  g§  806,  813.  But 
in  a  capital  case,  if  it  was  made  to  appear  that  there  had  been  a  former  ac- 
quittal, we  should  deem  it  our  duty,  under  the  statute  of  1887,  to  take  notice 
of  the  fact,  although  not  presented  by  a  formal  plea.  The  contention  that  the 
acceptance  of  the  plea  of  guilty  of  murder  in  the  second  degree  on  the  former 
trial  was  in  law  an  acquittal  of  the  higher  offense,  notwithstanding  its  with- 
drawal at  the  instance  of  the  defendant,  is  placed  on  the  supposed  analogy 
with  those  cases  in  which  it  has  been  held  that,  where  a  defendant  indicted 
for  murder  is  put  on  his  trial  for  that  crime,  a  conviction  of  murder  in  tlie 
second  degree,  or  of  manslaughter,  is  an  acquittal  of  any  higher  degree  of  the 
crime  than  that  for  which  he  was  convicted;  and  that,  although  the  defend- 
ant succeeds  in  procuring  a  reversal  of  the  judgment  convicting  him  of  the 
lesser  offense,  he  does  not  thereby  waive  the  benefit  of  the  former  verdict  as 
an  acquittal  for  the  higher  offense,  but  may  insist  upon  it,  and  he  cannot 
thereafter  be  tried  for  any  higher  degree  of  the  crime  than  that  of  which  he 
was  to'rmerly  convicted.  The  preponderating  weight  of  authority  sustains 
the  general  pnnciple  as  above  stated.  Slaughter  v.  State,  6  Humph.  411; 
State  V.  Ross,  29  Mo.  32;  People  v.  Oilmore,  4  Cal.  378;  State  v.  Hoi-nshy,  8 
Rob.  (La.)  588;  State  v.  Kittle,  2  Tyler,  472.  In  Ohio  a  different  rule  pre- 
vails.  Jarvis  v.  State,  19  Ohio  St.  585.  In  this  state  the  same  doctrine  is 
recognized  in  cases  of  inferior  offenses.  QiLcnther  v.  People,  24  N.  Y.  100; 
People  V.  Bowling,  84  N.  Y.  478.  The  question  has  not  arisen  in  this  state, 
so  far  as  we  know,  on  an  indictment  for  murder;  but,  a  fortiori,  if  the  doc- 
trine contended  for  is  applicable  in  case  of  minor  offenses,  it  is  to  those  of  the 
higher  grade.  In  determining  whether  the  principle  of  these  decisions  is  ap- 
plicable in  the  present  case,  the  ratio  decidendi  is  to  be  considered.  The 
doctrine  that  a  man  once  tried  and  convicted  or  acquitted  of  a  crime,  on  a 
valid  indictment,  by  a  court  of  competent  jurisdiction,  cannot  be  tried  again 
for  the  same  offense,  has  its  foundation  in  the  principles  of  justice,  and  was 
a  very  ancient  doctrine  of  the  common  law.  It  is  embodied  in  that  provision 
of  the  constitution  of  our  state  (article  1,  §6)  which  declares  that  "no  person 
shall  be  subject  to  be  twice  put  in  jeopardy  for  the  same  offense. "  In  declar- 
ing the  application  of  this  constitutional  principle,  it  is  well  settled  that  an 
acquittal  or  conviction  by  verdict  of  a  jury,  although  not  followed  by  judg- 
ment or  sentence,  is  an  acquittal  or  conviction  which  protects  an  accused  per- 
son against  another  trial,  provided  there  was  a  competent  court  and  a  lawful 
indictment,  or,  in  case  of  conviction,  so  long  as  the  judgment  remains  unre- 
versed. And,  whether  the  conviction  was  on  confession  or  by  verdict,  the 
rule  was  the  same.  Shepherd  v.  People,  25  N.  Y.  406,  and  cases  cited.  But 
in  this  state,  and  generally  elsewhere,  a  party  convicted  is  permitted,  in  some 
form,  to  have  a  review  for  the  purpose  of  correcting  any  errors  of  fact  or  law 
which  may  have  been  committed  on  the  trial;  and  it  became  a  settled qualiG- 
cation  of  the  doctrine  that  a  party  could  not  be  twice  tried  for  the  same 
offense,  that,  by  seeking  and  obtaining  a  new  trial  for  error,  he  thereby  waived 
the  constitutional  protection,  and  could  be  again  tried  for  the  offense  of  which 
he  formerly  was  convicted.  U.S.w,  Keen,  1  McLean,  435;  People  v.  Bowl- 
ing, supra.    But  this  doctrine,  in  turn,  was  limited  so  as  to  protect  a  defend- 
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ant  who  secured  a  reversal  and  new  trial  from  being  again  put  on  trial  for  a 
higher  grade  of  the  same  offense,  or  for  another  offense  included  in  the  same 
indictment,  of  which  higher  gi*ade,  or  of  wliich  otiier  offense,  the  first  con- 
viction was  by  inference  an  acquittal.  So  it  was  held  that  a  verdict  of  con- 
viction of  one  of  several  offenses  charged  in  an  indictment,  or  of  a  lesser 
degree  of  a  single  offense,  implied,  although  the  verdict  was  silent  on  the 
subject,  that  the  jury  found  the  defendant  not  guilty  of  such  other  offenses, 
or  of  the  higher  degrees  of  the  same  offense.  It  was  on  the  theory  that  the 
verdict  was  separate  and  divisible,  being  both  a  verdict  of  acquittal  and  con- 
viction, and  that  there  was  no  inconsistency  between  a  claim  that  the  defend- 
ant was  not  guilty  even  of  that  of  which  he  was  convicted,  and  the  claim  that 
the  verdict  still  stood  as  an  acquittal  of  the  other  matters  charged  in  the  in- 
dictment, that  the  defendant  was  permitted  on  a  new  trial  to  urge  the  former 
verdict  as  an  acquittal  of  all  the  matters  charged  other  than  that  on  which 
the  conviction  was  had.  The  reason  of  the  rule  has,  we  think,  no  applica- 
tion to  tlie  present  case.  The  confession  of  guilty  of  murder  in  the  second 
degree  having  been  voluntarily  withdrawn  by  the  defendant  on  her  applica- 
tion to  the  court,  removed,  as  is  justly  claimed  by  the  assistant  district  attor- 
ney in  his  very  able  argument,  the  only  proofs  which  sustained  alike  the  con- 
viction, as  also  the  constructive  acquittaJ,  of  the  defendant  of  the  higher 
crime.  It  left  the  case  without  any  plea  whatever  until  the  defendant  again 
interposed  her  general  plea  of  not  guilty  to  the  whole  indictment;  and  in  a 
criminal  case  an  arraignment  and  plea  are  essential  to  a  valid  trial  and  judg- 
ment. People  V.  Bradner^  107  N.  Y.  9,  13  N".  E.  Kep.  87,  and  cases  cited. 
The  waiver  wrought  by  the  withdrawal  of  the  plea  involved  the  waiver  of  all 
which  depended  on  the  plea,  and  this  included  a  waiver  of  the  benefit  of  the 
implication  which  existed,  so  long  as  the  plea  remained,  of  an  acquittal  ot 
the  higher  crime.  We  think  that  neither  upon  reason  nor  principle  can  the 
defense  of  former  jeopardy  be  maintained.  As  to  waiver  in  criminal  cases, 
see  Pierson  v.  People,  79  IST.  Y.  479,  and  cases  cited. 

The  case  of  Knng  v.  MisaourU  107  U.  S.  221,  2  Sup.  Ct.  Rep.  443,  does 
not,  we  think,  decide  the  question  now  presented.  In  that  case  there  wtis  a 
confession  of  the  crime  of  murder  in  the  second  degree,  followed  by  sentence 
and  judgment  in  the  state  court  of  Missouri.  The  sentence  was  set  aside  by 
the  appellate  court  of  the  state,  because  in  violation  of  an  understanding  be- 
tween the  prosecuting  ofilcer,  the  defendant,  and  the  court  as  to  the  length 
of  sentence  in  case  the  defendant  should  plead  guilty,  and  the  appellate  court 
remanded  the  case  to  the  lower  court  for  further  proceedings.  When  the 
cause  was  again  moved,  the  defendant  stood  on  his  plea  of  guilty  of  murder 
in  the  second  degree,  and  its  acceptance  by  the  court,  and  refused  to  withdraw 
it.  The  court  thereupon  directed  a  plea  of  not  guilty  to  be  put  upon  the 
record,  against  the  defendant's  protest,  and  he  was  thereupon  tried  and  con- 
victed of  murder  in  the  first  degree.  The  judgment  was  reversed  by  the 
supreme  court  of  the  United  States.  In  the  present  case  there  was  neither 
sentence  nor  judgment  on  the  plea,  and  the  defendant  voluntarily  withdrew 
the  plea»  and  pleaded  over  to  the  indictment.  It  is  quite  clear  from  the  pre- 
vailing opinion  in  the  Kring  Case  that  the  absence  of  these  circumstances  in 
that  case  had  a  controlling  influence.  We  are  of  opinion,  therefore,  that  the 
defense  of  former  acquittal,  if  properly  pleaded,  could  not  have  prevailed. 

We  deem  it  unnecessary  to  consider  whether  the  legislature,  by  sections  464 
and  544  of  the  Code  of  Criminal  Procedure,  have  changed  the  rule  that  a  con- 
viction for  a  lesser  grade  of  an  offense,  or  of  one  of  two  offenses  charged  in 
an  indictment,  imports  an  acquittal  of  the  higher  grade  of  the  offense  or  of 
the  other  distinct  offense.  It  is  assumed  in  the  Kring  Cane  that  it  would  be 
competent  for  the  legislature  to  make  such  a  change,  applicable  to  future 
cases.     The  judgment  should  be  affirmed. 

All  concur,  except  Gray  J.,  not  voting. 
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(110  N.  Y.  ea) 

Baylis  v.  Stimson.i 
(Court  of  Appeals  of  New  York.    June  6, 1888.) 

VBin>OB  AND  Vendee— Resoission  op  Contract— -Title. 

W.  assigned  a  lease  to  defendant  upon,  as  the  assifi^ment  stated,  ^'a  considera- 
tion of  one  dollar,  and  other  good  and  valuable  oonslderations.  **  The  assignment 
was  recorded,  ana  thereafter  plaintiff  agreed  to  purchase  the  lease  from  defendant, 
and  paid  part  of  the  purchase  price.  Prior  to  the  consummation  of  the  purchase 
W.  made  an  assignment  for  benefit  of  creditors,  and  judgments  were  docketed 
against  him.  Plaintifl  thereupon  refused  to  complete  the  purchase ''without  re- 
leases from  W.*s  general  assiniee  and  from  his  judgment  creditors. "  HeUl,  that 
the  court  having  found  that  defendant's  title  was  good,  that  the  assignment  was 
made  for  a  valid  consideration,  and  not  to  defraud  creditors,  and  the  consideration 
mentioned  in  the  assignment  not  showing  otherwise,  plaintill  could  not  recover  the 
amount  paid  on  account  of  the  purchase,  although  such  releases  were  not  obtained. 

Appeal  from  general  term,  superior  court,  city  of  New  York. 
Adrian  Van  Sinderin,  for  appellant.     Wm.  Pierrepont  Williams,  for  re- 
spondent 

Danforte,  J.  The  case  was  submitted  to  a  referee,  whose  findings  have 
been  afiirmed  bj  the  general  term.  Upon  examination  we  discover  no  find- 
ing unsupported  by  evidence,  nor  a  refusal  lo  find  any  material  fact  wiiich 
'stood  on  un controverted  evidence.  The  facts,  therefore,  are  not  in  dispute, 
and,  so  far  as  they  relate  to  any  question  upon  this  appeal,  are  as  follows: 
On  the  8th  of  November,  1882,  one  Theodore  Weston  held  a  lease  from  the 
trustees  of  Columbia  College,  of  certain  premises  in  the  city  of  New  York, 
slnd  on  that  day  assigned  it  to  the  defendant  upon,  as  the  assignment  stated, 
/*a  consideration  of  one  dollar,  and  other  good  and  valuable  considerations.*' 
On  the  next  day  the  assignment  was  recorded.  On  the  24th  of  the  same 
month  the  defendant  entered  into  an  agreement  in  writing  with  the  plain- 
tiff to  sell  to  him  the  leasehold,  free  from  all  incumbrance  save  a  mortgage  of 
$23,000,  and  the  plaintiff  agreed  to  buy  the  same  at  the  price  of  $40,500,  and 
at  once  paid  $3,000  on  account  of  the  purchase  price.  Both  parties  agreed 
that  the  sale  shoqld  be  completed  and  title  taken  on  the  10th  of  December, 
1882.  On  the  4th  of  December,  the  said  Theodore  made  a  general  assignment 
for  the  benefit  of  creditors  to  one  D.,  which  was  duly  filed  in  the  proper  of- 
fice, and  within  a  day  or  two  thereafter  judgments  were  docketed  against  him 
for  a  large  amount.  Immediately  thereafter  the  plaintiff's  counsel  notified 
the  defendant  that  he  would  not  advise  his  client  to  take  the  title  *' without 
releases  from  Weston's  general  assignee  and  from  his  judgment  creditors," 
and  the  time  for  completing  the  purchase  was  adjourned  from  time  to  time 
until  January  24, 1883.  At  or  about  that  time  the  plaintiff,  for  reasons  thus 
intimated  by  his  counsel,  elected  to  rescind  the  contract,  and  so  notified  the 
defendant.  No  other  objection  was  made  to  the  title,  but  upon  the  trial  of 
this  action  it  was  made  to  appear  that  prior  to  the  assignment  of  the  lease  to 
Stimson  the  defendant  had  iissigned  it  by  way  of  security  to  one  Norris  for 
money  due  or  to  be  advanced,  but  the  referee  found  that  the  defendant  was 
prepared  to  discharge  that  obligation  upon  the  completion  of  the  contract,  and 
that  in  fact  "the  transfer  of  the  leasehold  premises  from  the  said  Theodore 
Weston  to  the  defendant  was  made  for  a  good  and  valuable  consideration, 
was  not  intended  to  hinder,  delay,  or  defraud  creditors  of  said  Weston,  nor  to 
create  a  trust,  nor  to  presefve  an  interest  therein  for  said  Weston,  but  was  an 
absolute  and  bona  fide  sale  and  transfer  thereof."  He  also  found  that  the 
defendant's  title  was  neither  defective  nor  subject  to  any  well-founded  objec- 
tion in  law  or  fact,  and  dismissed  the  comphiint. 

In  any  view  of  the  case,  whether  it  relates  to  the  marketable  quality  of  the 
defendant's  title,  or  to  its  intrinsic  goodness,  we  are  of  opinion  that  the  con- 

»AfBrming  53  N.  Y.  Super.  Ct.  225.  ' 
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elusion  of  the  referee,  and  the  judgment  of  the  supreme  court,  approving  it» 
should  be  affirmed.  The  opinions  pronounced  by  these  learned  tribunals  are 
reported,  (58  N.  Y.  Super.  Ct.  225,)  and  we  have  only  to  speak  of  tlie  objec- 
tions urged  by  the  appellant  to  their  exposition  of  law  by  which  his  action 
was  defeated.  It  is  said  by  the  learned  counsel  for  the  appellant  that  the 
**  findings  and  conclusions,  as  well  as  the  opinions,  of  the  referee  and  of  the 
geneial  term,  all  proceed  upon  the  idea  that  the  action  was  brought  to  recover 
money  on  the  basis  of  a  rescinded  contract,"  which  assumption  he  declares 
to  be  erroneous.  But  the  pleadings  allow  no  other  construction  than  that 
complained  of.  The  complaint  states  several  objections  to  the  title,  notice  to 
the  defendant  thereof,  his  omission  to  remove  them,  and  that  thereupon  the 
plaintiff  did  on  the  24th  of  January,  1883,  notify  him  of  his  election  to  re- 
scind the  same,  and  demand  the  repayment  of  the  sum  of  "three  thousand 
dollars  paid  by  plaintiff  to  defendant  on  account  thereof,  with  interest  from 
the  24th  day  of  November,  1882,  the  time  of  tlie  said  payment,  together  with  the 
expenses  and  counsel  fees  paid  and  incurred  by  plaintiff  in  the  examination 
of  the  title  to  the  said  premises;"  and  this  sum  and  the  money  paid  for  these 
causes  he  seeks  to  recover.  The  referee  found  the  rescission  made  and  notice 
thereof  given  to  the  plaintiff.  He  could  not  do  otherwise,  for  the  complaint 
alleged  it  and  the  answer  admitted  it.  It  is  true,  the  complaint  also  alleges 
that  the  plaintiff  incurred  other  expenses  for  matters  said  by  him  to  have  been 
promoted  for  the  benefit  and  with  the  consent  of  the  defendant;  but,  as  we 
gather  from  the  pleadings,  these  were  denied  by  the  defendant,  and  certainly 
are  found  by  the  referee  to  be  unproven.  The  evidence  called  for  no  other 
conclusion.  I  speak  thus  doubtingly  of  the  answer,  for  it  is  so  drawn  as  to 
be  unintelligible  except  upon  careful  comparison  with  the  complaint,  in  order 
to  find  out  what  is  denied.  In  terms  it  denies  nothing,  but  directs  our  atten- 
tion to  the  "whole  of  the  paragraph  beginning  witli  the  words,  <  and  the 
plaintiff,*  in  folio  11,  to  the  whole  of  the  paragraph  beginning  in  folio  23 
with  the  same  words,  to  the  last  five  lines  of  a  paragraph  ending  in  folio  15, 
the  last  three  of  folio  19,  the  first  six  lines  of  folio  20,"  and  avers  that  as  to 
the  truth  of  such  allegations  as  are  there  found  the  defendant  has  neither 
knowledge  nor  information  sufiicient  to  form  a  belief.  It  is  thus  inartificial 
and  troublesome,  and  not  in  accordance  with  any  rule  of  pleading  at  common 
law  or  under  the  Code.  It  is,  however  careless,  no  doubt  easy  for  the  pleader, 
but  the  labor  of  dissection  and  discovery  as  to  Us  meaning  is  thrown  upon 
the  opposite  counsel  and  the  court.  It  belong  to  neither.  The  answer  should 
disclose  the  defense,  wliether  it  be  by  denial  or  new  matter,  witliout  refer- 
ence to  any  other  pleading.  It  should  be  complete  in  itself,  and  require 
neither  amplification  nor  patching  from  fragments  of  the  complaint.  The 
Code  means  nothing  less  wiien  it  enacts  (section  500)  that  "the  answer  must 
contain"  "a  denial  of  each  material  allegation  of  the  complaint  controverted  by 
the  defendant,"  and  what  allegations  are  thus  controverted  should  appear  on 
the  face  of  tlie  answer.  The  plaintiff's  attorney  should  not  be  required  to 
look  beyond  that  pleading  for  such  information,  nor  should  the  court  be  re- 
quired to  count  lines  and  measure  paragraphs  to  discover  the  matters  put  in 
issue.  We  think,  however,  the  answer  has  been  properly  construed  and  ap- 
plied; at  least,  the  finding  of  the  referee  is  clear  and  decisive.  He  also  found 
that  the  objections  maile  to  the  title  offered  by  the  defendant  were  baseless. 
This  conclusion  is  amply  sustained  by  the  opinions  already  referred  to,  and  to 
the  cases  there  cited  may  be  added  Moser  v.  Cochrane,  107  N.  Y.  85,  13  N. 
E.  Rep.  442.  The  plaintiff  seems  to  have  been  led  by  extreme  caution  into 
suspicions  which  were  in  fact  groundltos,  and  in  no  manner  sufficient  to  re- 
relieve  him  from  a  contract  upon  which  he  fairly  entei-ed.  No  fact  appeared 
to  him;  none  is  disclosed  by  evidence  showing  either  that  any  creditor  of 
Weston  intended  to  attsick  the  assignment  under  which  the  defendant's  title 
was  made,  or  that  any  foundation  existed  for  such  attack.  Indeed,  all  that  is 
v.l7N.K.no.2 — 10 
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suggested  by  the  plaintiff  is  that  "in  an  attack  by  creditors  a  wide  range  of 
inquiry  would  be  open,"  "and  if  the  findings  were  adverse  to  the  good  faith 
of  the  transaction,  the  purchaser  would  be  remediless."  The  only  fact  called 
to  our  attention  is  the  statement  of  consideration  in  the  assignment.  How- 
ever that  statement  is  construed,  even  as  showing,  as  it  does  not  show,  that 
theconveyauce  was  not  founded  on  a  valuable  consideration,  it  would,  standing 
by  itself,  be  of  no  importance.  1  Rev.  St.  p.  137,  §§  4,  5.  The  possibility 
suggested  is  purely  imaginary,  and  insuflScient  to  create  even  a  doubt,  much 
less  "a  rational  doubt,"  or  one  in  the  solving  of  which  a  court  could  lawfully 
require  the  assistance  of  a  jury.  Shriver  v.  Shriver,  86  N.  Y.  575.  Less 
than  this  would  not  avail  the  unwilling  vendee,  even  if  compelled  to  answer 
in  a  court  of  equity.    Hellreigel  v.  Manning ^  97  N.  Y.  56. 

I  have  carefully  examined  the  elaborate  and  well-considered  brief  of  the  ap- 
pellant, and  the  authorities  referred  to  by  him.  I  find  nothing  in  either 
which  impairs  the  reasoning  or  conclusion  of  the  courts  below,  or  supports 
the  appeal.    The  judgment  should  therefore  be  affirmed. 

All  concur. 


(UO  N.  T.  61) 

People  «.  Lake.* 
(Court  of  Appeals  of  New  York,    June  5, 1888.) 

1.  Incest— Between  Fi-thbe  and  Illegitimate  Daughter.' 

Under  Penal  Code,  §  8()2,  providing  that  ^persons,  being  within  the  degrees  of 
consanguinity  within  which  marriages  are  declared  b^r  law  to  be  incestuous  and 
void,  *  «  *  who  shall  commit  adultery  or  fornication  with  each  other,  shall, 
upon  oonyiction,  be  punished, "  etc.,  a  father  who  has  sexual  intercourse  with  his 
illegitimate  daughter  is  guilty  of  incest. 

2.  Same— Indictment— MisNOacER. 

An  Indictment  for  incest  deseribed  the  female  as  ''Gtoorgiana  Towne,  commonly 
knowii  as  *  Georgiana  Lake.' "  It  appeared  that  her  real  name  was  Qeorgiana  Jean- 
ette  Lake,  and  that  she  was  generally  spoken  of  as  **  Nettie  Lake. "  Held  no  vari- 
ance, there  being  no  question  as  to  the  identity  of  the  female. 

Appeal  from  general  term,  supreme  court,  second  department. 
G.  Arnold  Moaea,  for  appellant.     Geo.  Gallagher ,  for  respondent. 

Pinch,  J.  The  prisoner  was  convicted  of  incest.  To  linger  over  the  facts, 
or  repeat  the  details  of  the  proof,  would  peril  the  calmness  and  cleanness  which 
belong  to  a  judicial  record,  t^nd  we  should  therefore  touch  the  disgraceful  his- 
tory only  at  points  where  necessity  compels.  The  evidence  was  claimed  to  be 
insufficient,  but  it  fairly  established  the  prisoner's  guilt,  and  fully  justified 
the  verdict  of  the  jury.  If  some  of  it  was  open  to  objection,  at  least  no  ob- 
jection was  made,  and  the  inference  of  the  defendant's  guilt  was  an  easy  de- 
duction from  the  proof.  The  principal  ground  of  defense  asserted  is  that  the 
victim  of  bis  lust,  although  his  own  daughter,  was  illegitimate,  and  so,  what- 
ever his  depravity,  it  was  not  the  crime  of  incest.  He  seduced  that  daughter's 
mother;  abandoned  her  and  the  child  for  some  years;  then,  returning,  took 
the  daughter,  just  grown  into  womanhood,  for  his  book-keeper,  as  he  said; 
seduced  her  in  turn;  and  now  pleads  her  illegitimate  birth,  the  disgrace  which 
she  inherited  from  her  cradle,  and  inherited  from  him,  as  a  defense  to  the 
charge  of  which  be  stands  convicted.  The  law  draws  no  such  distinction. 
If  it  did,  we  should  be  ashamed  of  it,  for  the  offense,  although  committed 
with  a  daughter  bora  out  of  wedlock,  is  not  by  that  fact  mitigated  or  con- 
doned. She  stood  related  to  him  by  consanguinity  within  the  forbidden  de- 
grees. That  she  had  no  inheritable  blood  for  the  purposes  of  descent  and 
distribution  does  not  alter  the  actual  and  natural  relation.  Kent  says,  while 
speaking  of  the  general  legislation  relative  to  bastards:  " This  relaxation  in 
the  laws  of  so  many  of  the  states  of  the  severity  uf  the  common  law  rests 

1  Affirming  86  Hun,  642,  mem. 
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npon  the  principle  that  the  relation  of  parent  and  child,  which  exists  in  this 
unhappy  case  in  all  its  native  and  binding  force,  ought  to  produce  the  ordi- 
nary legal  consequences  of  that  consanguinity."  2  Kent,  Coram.  *213.  It 
was  early  held  to  be  unlawful  for  a  bastard  to  marry  within  the  Levitical  de- 
grees, (Hains  v.  Jeff  ell,  1  Ld.  Raym.  68;)  a  doctrine  which  of  necessity  recog- 
nized relationship  and  consanguinity.  But  our  statutes  leave  no  room  for  any 
re^isonable  doubt.  The  Penal  Code  enacts  (section  302)  that  "persons  being 
within  the  degrees  of  consanguinity  within  which  marriages  are  declared  by 
law  to  be  incestuous  and  void,  who  shall  intermarry  with  each  other,  or  who 
shall  commit  adultery  or  fornication  with  each  other,  shall,  upon  conviction, 
be  punished,"  etc.  This  enactment  is  taken  from  the  Revise^l  Statutes,  (part 
4y  c.  1,  tit.  5,  aii;.  2,  §  12,)  and  its  reference  is  to  the  provision  as  to  marriage, 
(part  2,  c.  B,  tit.  1,  art.  1,  §  8.)  That  declares  marriages  between  parents 
and  children  incestuous  and  void,  and  specially  includes  illegitimate -as  well 
as  legitimate  children.  Since,  ther^ore,  the  consanguinity  between  father 
and  daughter,  although  the  latter  be  illegitimate,  is  by  law  declared  to  make 
their  marriage  incestuous  and  void,  the  provision  of  the  Penal  Code  applies 
to  the  same  relation  and  describes  the  crime  of  incest.  Beyond  its  utter  want 
of  merit  the  defense  has  no  foundation  in  the  law.  A  technical  variance 
between  the  indictment  and  prooi^  was  asserted  to  exist  and  pressed  upon  our 
attention.  The  indictment  gave  the  name  of  the  daughter  as  **Georgiana 
Towne,  commonly  known  as  *  Georgiana  Lake.'"  There  was  no  question  of 
her  identity,  for  she  was  present  during  the  trial,  and  was  identitied  by  the 
witnesses.  The  proof  shows  that  she  was  named  "Georgiana  Jeanette,"  and 
by  an  abbreviation  of  the  middle  name  was  generally  spoken  of  as  "Nettie 
Lake."  It  was  no  misnomer  to  describe  her  as  "Georgiana  Lake."  Her 
name  was  Georgiana,  and  she  was  commonly  called  "Lake."  Her  father  ac- 
knowledged her  as  his  daughter,  and  she  commonly  bore  his  name,  so  that 
her  true  name  in  full  was  Georgiana  Jeanette  Lake,  and  it  was  no  variance 
to  describe  her  as  Georgiana  Lake,  and  the  question  of  identity  was  put  at 
rest  by  her  presence. 

Other  technical  variances  were  urged  and  complaints  of  the  character  of 
some  of  the  testimony.  They  are  not  founded  upon  any  exceptions  taken  by 
the  prisoner,  and  do  not  seem  to  us  to  justify  a  conclusion  of  error  in  the  pro- 
ceedings.    The  judgment  should  be  aflSrmed. 

All  concur. 


(125  III.  9) 

People  «p  rel.  Cc  mmissioners  of  Highways  t>.  Board  op  Supervisors. 
{Supreme  Court  of  niinois.    May  9, 1888.) 

1.  Bbidoes— Construction— CouXTT  Aid— Expenditure  op  Regular  Taxes. 

In  a  petition  by  town  commissioners  of  highways  to  compel  the  county  to  contrib- 
ute to  the  cost  of  constructing  bridges,  an  averment  that  the  major  part  of  the 
road  and  bridge  tax  of  60  cents  on  each  $100  on  the  last  assessment  roU  of  the  town 
is  needed  for  the  ordinary  repairs  of  roads  and  bridges  in  the  town  during  the  year 
for  which  the  tax  was  levied,  is  not  traversable,  since  it  relates  to  a  matter  within 
the  discretion  of  the  commissioners. 

2.  Bame — Cost  ot  Bridges— ^Percentage  or  Assessment  Roll. 

An  allegation  that  the  cost  of  the  proposed  bridges  will  be  more  than  20  cents  per 
$100  on  the  latest  assessment  roU  is  only  provable  by  record,  and  cannot  be  triea  to 
a  jury. 

8.  Same— Evidence  dehors  the  Record—Harmless  Error. 

On  the  trial  of  issues  of  fact  on  petition  by  highway  commissioners  to  compel 
county  aid  in  the  construction  of  bridges,  the  admission  of  oral  evidence  of  the  ac- 
tions of  the  commissioners,  which  were  also  shown  by  their  record  read  in  evidence, 
is  harmless  error. 

4.  Boundaries— Watbr-CJoxtrses. 

The  boundary  of  a  township  described  as** beginning  at  the  IT.  E.  comer  of  section 
No.  11,  T.  4,  R.  8  west,  on  the  section  line,  to  Gordon^s  branch;  thence  down  the 
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meanderings  of  said  branch  to  the  margin  of  G.  creek ;  thence  down  on  the  left  hank 
of  said  creek  to  the  line  between  sees.  No.  8  and  4,  in  said  township,  "etc., — ^mnst  be 
considered  as  drawn  at  the  bank  of  the  stream;  the  presumption  that  it  is  in  the 
middle  of  the  bed  of  the  stream  or  at  low-water  mark  being  positively  rebutted. 

Original  proceeding  for  mandamus. 

WUe  &  Davits  and  Burroughs  i&  Wamock,  for  relators.  Dale  cfe  Bradshaw 
and  Qeo,  F.  McNulty^  for  respondents. 

SoHOLFiELD,  J.  This  is  an  original  application  to  this  court  by  the  com- 
missioners of  highways  of  the  township  of  Edwards  villa,  in  Madison  county, 
for  a  writ  of  mandamxis  against  the  board  of  supervisors  of  that  county.  It 
is  alleged  in  the  petition  that  the  said  commissioners  of  highways  did,  on  the 
31st  day  of  March,  A.  D.  1886,  present  to  the  board  of  supervisors  of  said 
county,  then  in  session,  a. petition,  estimate,  and  affidavit  as  follows: 

"The  undersigned,  commissioners  of  highways  of  thetownof  Edwardsrille, 
in  said  county,  would  respectfully  represent  that  a  bridge  needs  to  be  built 
over  the  Gahokia  creek,  in  said  town,  where  the  same  is  crossed  by  the  high- 
way leading  from  the  city  of  Edwardsville,  in  said  town,  io  the  city  of  Alton, 
in  said  county;  and  also  that  a  bridge  needs  to  be  built  over  said  Gahokia 
creek,  in  said  town,  where  the  same  is  crossed,  at  the  Lucy  Wheeler  farm,  by 
the  highway  leading  from  said  city  of  Edwardsville,  in  said  town,  by  way  of 
the  old  fair-ground,  to  Venice,  in  said  county,  in  which  said  work  the  said 
town  of  Edwardsville  is  wholly  responsible;  that  the  cost  of  each  of  said  bridges 
will  be  seventeen  hundred  and  fifty  dollars,  and  the  total  cost  of  building  both 
of  said  bridges  will  be  thirty-five  hundred  dollars,  which  sum  of  thirty-five 
hundred  dollars  will  be  more  than  twenty  cents  on  the  one  hundred  dollars  on 
the  latest  assessment  roll  of  said  town,  and  that  the  levy  of  the  road  and  bridge 
tax  for  the  present  year  in  said  town  is  the  full  amount  of  sixty  cents  on  each 
one  hundred  doUai-s  allowed  by  law  for  the  commissioners  to  raise,  the  major 
part  of  which  is  needed  for  the  ordinary  repair  of  roads  and  bridges;  that  said 
town  has  provided  and  appropriated,  for  the  building  of  said  bridges,  the  sum 
of  $1,750,  being  one-half  of  the  total  estimate  cost  thereof.  Wherefore  the 
said  commissioners  of  highways  of  said  town  hereby  petition  you  for  aid,  and 
for  an  appropriation  from  the  county  treasury  of  a  sum  sufficient  to  meet  one- 
half  the  expense  of  said  bridges. 

** Dated  at  Edwardsville,  III.,  this  SOth  day  of  March,  A.  D.  1886. 
"Wm.  Smola,  C.  M.  Schwarz, 

"John  F.  Kienlen,  Commissioners  of  Highways." 

^ State  qf  Illinois,  Madison  County,  Toum  of  Edwardsville — ss. 
"Board  of  CoMMissioNEais  of  Highways. 

"We,  the  undersigned,  commissioners  of  highways  of  the  town  of  Edwards- 
ville, hereby  stiite  that  we  have  made  a  careful  estimate  of  the  probable  cost 
of  the  erection  of  two  bridges  across  Gahokia  creek,  in  said  town:  one  where 
the  same  is  crossed  by  the  highway  leading  from  the  city  of  Edwardsville,  in 
said  town,  to  the  city  of  Alton,  in  said  county;  and  one  where  the  same  is 
crossed,  at  the  Lucy  Wheeler  farm,  by  the  highway  leading  from  the  said  city 
of  Edwardsville,  in  said  town,  by  way  of  the  old  fair-ground,  to  Venice,  in 
said  county;  and  we  do  estimate  that  the  probable  cost  of  each  of  said  bridges 
will  be  seventeen  hundred  and  fifty  dollars,  and  that  the  total  cost  of  said 
bridges  will  be  thirty-five  hundred  dollars. 

"Witness  our  hands  this  30th  day  of  March,  A.  D.  1886. 
"  Wm.  Smola,  0.  M.  Schwarz, 

"John  F.  Kienlen,  Gommissioners  of  Highways.** 

"  State  of  Illinois,  Madison  County,  Town  of  Edwardsville — ss. :  William 
Smola,  John  F.  Eienlen,  and  G.  M.  Schwarz,  commissioners  of  highways  of  the 
town  of  Edwardsville,  being  each  duly  sworn,  on  oath  say  that  the  construc- 
tion of  the  bridges  mentioned  in  the  estimate  to  which  this  aflidavit  is  attached. 
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across  Cahokia  creek,  in  said  town,  is  necessary,  and  that  the  same  will  not 
be  made  more  expensive  than  is  needed  for  the  purpose  desired. 
"  Wm.  Smola,  C.  M.  Schwarz, 

"John  P.  Kienlen,  Commissioners  of  Highways. 

"(Subscribed  and  sworn  to.)" 

The  petitioners  further  represent  that  all  the  matters  and  things  in  said  pe- 
tition, estimate,  and  affidavit  set  forth  were  and  are  true,  as  therein  stated, 
and  the  same  were,  upon  presentation  of  said  petition,  estimate,  and  affidavit 
to  said  board  of  supervisors  aforesaid,  ]nade  to  appear  to  said  board  of  super- 
visors, and  that  said  petition,  estimate,  and  affidavit  were  presented  to  said 
board,  as  aforesaid,  in  good  faith,  and  for  the  objects  and  purposes  therein  set 
forth ;  and  that  upon  presentation  thereof,  as  aforesaid,  the  same  were  by  said 
board  referred  to  its  committee  on  roads  and  bridges,  and  afterwards,  on  the 
14th  day  of  September,  A.  D.  1886,  being  one  of  the  days  when  said  board 
was  in  session  at  its  regular  annual  meeting,  said  board  denied  the  prayer  of 
said  petition,  and  refused,  and  still  does  refuse,  to  make  said  appropriation, 
although  it  was  its  plain  duty  to  do  so,  under  the  provision  of  the  statute  of 
this  state.  Wherefore  the  petitioners  pray  this  court  to  order  a  writ  of  man- 
damua  to  issue  from  this  covirt,  directed  to  the  said  board  of  supervisors  of 
Madison  county.  111.,  commanding  it  forthwith  to  appropriate  the  said  sum  of 
$1,750  out  of  the  treasury  of  said  county,  to  be  expended  in  paying  for  one- 
half  the  cost  of  constructing  two  bridges  in  the  town  of  Edwardsville,  in  said 
county,  as  prayed  for  in  said  petition  of  said  commissioners  of  highways;  and 
the  said  board  of  supervisors  may  be  summoned,  in  accordance  with  the  rules 
and  practice  of  this  court,  toailswer  this  petition,  and,  upon  a  hearing  thereof, 
this  court  will  make  such  order  herein  as  under  the  law  may  be  justified,  etc. 
The  petition  is  subscribed  by  the  commissioners,  and  sworn  to. 

Respondents  filed  10  pleas,  but  demurrers  were  sustained  to  the  first,  second, 
seventh,  eighth,  and  nintli  pleas.  The  third,  fourth,  fifth,  sixth,  and  tenth  pleas 
are  as  follows:  ** Third  Flea.  And,  for  a  further  plea  in  this  behalf,  these  re- 
spondents say  that  the  said  petitioners  ought  not  to  have  a  writ  of  mandamus 
against  these  respondents  in  this  behalf,  because  they  say  for  said  year  in  the 
said  petition  named  the  levy  of  the  road  and  bridge  tax  in  said  town  of  Edwards- 
ville was  not  for  the  full  amount  of  sixty  cents  on  each  one  hundred  dollars 
on  the  latest  assessment  roll  of  said  township,  but  was  less  than  said  amount; 
and  of  this  they  put  themselves  upon  the  country.  Fourth  Flea,  And  these 
respondents,  for  a  further  plea  in  this  behalf,  come  and  defend,"  etc.,  ''and 
say  the  petitioners  ought  not  to  have  a  writ  of  mandamus  against  them,  be- 
cause they  say,  when  said  petition  of  said  commissioners  of  highways  was  pre- 
sented to  said  board  of  supervisors,  the  matters  and  allegations  in  said  peti- 
tion contained  were  investigated  by  the  said  board  of  supervisors,  and  it  did 
not  appear  to  said  board,  or  these  respondents,  that  at  the  time  said  petition 
was  so  presented,  nor  at  any  subsequent  time,  that  a  major  part  of  the  full 
amount  of  road  and  bridge  tax  of  Edwardsville  township  of  sixty  cents  on  the 
6100.00  of  the  latest  assessment  roll  for  the  year  in  said  petition  mentioned 
and  claimed  to  be  levied,  was  needed  for  the  ordinary  repair  of  roads  and 
bridges  in  said  town  of  Edwardsville;  but,  on  the  contrary,  these  respondents 
say  that  the  major  part  of  said  tax  of  said  sixty  cents  on  the  said  $100  was 
not  needed  for  the  ordinary  repair  of  roads  and  bridges  in  said  township  at 
the  time  said  petition  was  presented  to  said  board,  nor  at  any  time  subsequent 
thereto;  and  of  this  these  respondents  put  themselves  upon  the  country. 
Fifth  Flea.  And  these  respondents,  for  a  further  plea  in  this  behalf,  come 
and  defend,"  etc.,  "and  say  the  petitioners  ought  not  have  a  writ  of  man^ 
damus  against  them,  because  the.se  respondents  say  that  the  major  part  of  full 
amount  of  road  and  bridge  tax  for  said  Edwardsville  township,  for  the  year 
in  said  petition  mentioned,  alleged  to  be  levied  by  said  highway  commission- 
ers, of  sixty  cents  on  each  6100  allowed  by  law  to  be  raised  by  said  highway 
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commissioners  for  said  tax,  was  not  needed  for  the  ordinary  repair  of  roads 
and  bridges  in  said  township  when  said  petition  for  said  aid  was  presented  to 
said  board  of  supervisors,  nor  at  any  other  time;  and  this  these  respondents 
pray  may  be  inquired  into  by  the  country.  Sixth  Plea.  And  these  respond- 
ents, for  a  further  pljea  in  this  behalf,  come  and  defend,"  etc."  and  say  the 
petitioners  ought  not  to  have  a  writ  of  mandamus  against  them,  because 
they  say  the  cost  of  the  bridges  mentioned  in  said  petition,  and  to  be  built, 
which  aid  was  asked,  would  together  be  less  than  twenty  cents  on  the  $100 
of  the  latest  assessment  roll  in  said  township;  and  of  this  they  put  themselves 
upon  the  country.  •  *  *  ren^AP^ca.  And,  for  a  further  plea 4n  this  be- 
half, leave,"  etc.,  "according,"  etc.,  "the  respondents  say  that  the  petitioners 
ought  not  to  have  their  writ  of  mandamus  against  these  respondents  in  this 
behalf,  because  they  say  that  the  east  end  and  part,  to-wit,  the  east  piers,  abut- 
ments, and  all  the  approaches  thereto  of  said  proposed  bridge,  in  the  said 
petition  of  the  petitioners  mentioned  as  crossing  said  Cahokia  creek  on  the 
public  highway  leading  from  the  city  of  Edwai-dsville  to  the  city  of  Alton,  in 
said  county,  is  within  the  corporate  limits  of  the  city  of  Edwardsville,  in  the 
county  of  Madison  and  state  of  Illinois,  and  that  the  cost  of  constructing  the 
other  proposed  bridge  near  the  Lucy  Wheeler  farm  will  be  less  than  20  cents 
on  the  $100.00  on  the  latest  assessment  roll  of  said  town  of  Edwardsville  at 
the  time  said  county  board  was  so  petitioned,  and  that  the  said  town  of  Ed- 
wardsville, before  and  at  the  time  bf  presenting  said  petition  for  aid  to  said 
county  board,  had  raised  a  sum  of  money  suflScient  to  pay  for  said  last-named 
bridge,  exclusive  of  the  amount  needed  for  the  ordinary  repair  of  roads  and 
bridges,  and  this  they  are  ready  to  verify.  Wherefore  these  respondents  pray 
if  petitioners  ought  to  have  their  aforesaid  writ  of  mandamus,"  etc. 

lielatoi*s  file  their  replication  to  respondents*  tenth  plea,  as  follows:  "And 
the  relators,  as  to  the  plea  of  the  respondents  by  them  tenthly  above  pleaded, 
by  leave  of  court,  say  that  they,  the  relators,  by  reason  of  anything  in  that  plea 
alleged,  ought  not  to  be  barred  from  having  their  aforesaid  writ  of  manda* 
mus,  because  they  say  that  the  bridge  mentioned  in  said  plea,  proposed  to  be 
built  across  Cahokia  creek,  on  the  public  highway  leading  from  the  city  of 
Edwardsville  to  tlie  city  of  Alton,  is  intended  to  take  the  place  of  an  old  wooden 
bridge  now  across  said  creek  on  said  highway;  that  said  old  bridge  rests  upon 
two  si  one  abutments,  and  no  more,  one  of  which  abutments  is  on  the  weist 
bank  of  said  creek,  and  the  other  of  said  abutments  is  on  the  east  bank  of  said 
-creek;  that  said  proposed  bridge  is  to  be  an  iron  bridge,  and  is  intended  to  be 
placed  upon  said  two  abutments,  and  upon  no  other  abutments  or  piers;  and 
that  the  estimated  cost  of  $1,750,  mentioned  In  the  petition  herein  for  building 
said  proposed  bridge,  includes  no  expense  or  work  on  the  said  abutment  on  the 
east  bank  of  said  creek,  or  any  approach  thereto;  and  this  the  relators  are 
ready  to  verify.  Wherefore  they  pray  judgment,  and  their  writ  of  manda-- 
mus^"  etc. 

Questions  of  fact  were  certified  to  the  Macoupin  circuit  court  to  be  tried  by 
a  jury.  The  questions,  and  the  findings  of  the  jury  returned  in  answer  thereto, 
were  as  follows:  "We,  the  jury  impaneled  and  sworn  to  try  the  Issues  in  the 
above-entitled  cause,  make  the  following  answers  to  the  following  questions, 
(being  the  7  questions  submitted  by  relators:)  (1)  Was  the  levy  of  the  road 
and  bridge  tax  in  the  town  of  Edwardsville,  in  th'e  year  1885.  for  the  full 
amount  of  sixty  cents  on  each  $100  on  the  latest  assessment  roll  of  said  town 
of  Edwardsville?  Answer.  Yes.  (2)  Was  the  major  part  of  said  road  and 
bridge  tax  of  sixty  cents  on  each  $100  on  the  latest  ^issessment  roll  of  said 
town  of  Edwardsville  needed  for  the  ordinary  repair  of  roads  and  bridges  in 
said  town,  during  the  year  for  which  the  tax  was  levied?  A.  Yes.  (3)  Will 
the  cost  of  the  two  bridges  mentioned  in  relators*  petition  for  mandamtts  be 
together  more  than  twenty  cents  on  the  $100  of  the  assessment  roll  in  the 
town  of  Edwardsville  for  the  year  1885?    A.  No.    (4)  How  much,  if  any. 
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of  tbe  east  end  of  the  bridge  mentioned  in  relators!  petition,  herein  proposed 
to  be  built  across  Gaiiokia  creek,  on  the  public  highway  leading  from  the  city 
of  Ed  wards  ville  to  the  city  of  Alton,  is  in  the  corporate  limits  of  said  city  of 
Edwardsville?  A.  None.  (5)  How  much,  if  any,  of  the  east  abutment  of 
the  present  bridge  across  Cahokia  creek,  on  the  public  highway  leading  from 
the  city  of  FIdwardsville  to  the  city  of  Alton,  is  in  the  corporate  limits  of  the 
city  of  Edwardsville?  A.  Kone.  (6)  is  the  bridge  mentioned  in  relatore' 
petition,  and  proposed  to  be  built  across  Cahokia  creek  on  the  public  high- 
way leading  from  the  city  of  Edwardsville  to  the  city  of  Alton,  intended  to 
take  the  phice  of  an  old  wooden  bridge  now  across  said  creek,  on  said  high- 
way, and  does  said  old  bridge  rest  upoii  two  stone  abutments  and  no  more, 
and  is  one  of  said  abutments  on  the  west  bank  of  said  creek,  and  the  other 
on  the  c'sist  bank  of  said  creek,  and  is  said  proposed  bridge  to  be  an  iron  bridge, 
and  is  it  intended  to  be  placed  upon  said  two  abutments,  and  upon  no  other 
abutments  or  piers?  A.  Yes.  (7)  Does  the  estimated  cost  of  $1,750  for 
building  said  bridge  proposed  to  be  built  across  Cahokia  crec^k,  on  the  high- 
way leading  from  the  city  of  Edwardsville  to  the  city  of  Alton,  include  any 
expense  or  work  on  the  east  abutment  of  the  old  wooden  bridge  now  across 
said  creek  on  said  highway,  or  an  approacii  to  said  abutment,  or  approach  to 
the  east  end  of  said  proposed  bridge?  A.  None.  Answers  to  two  interrog- 
atories submitted  by  respondent:  (1)  How  much,  if  any,  of  the  east  end  of 
the  bridge  mentioned  in  relators*  petition  proposed  to  be  built  across  Cahokia 
creek,  on  the  public  highway  leading  from  the  city  of  Alton  to  the  city  of  Ed- 
wardsville, is  in  the  corporate  limits  of  the  said  city  of  Edwardsville?  An- 
fswer.  None.  (2)  If  the  jury  answer  that  part  of  said  east  end  is  within  the 
corporate  limits  of  the  city  of  Ed  warsd ville,  will  it  be  necessary  to  expend  any 
money  on  that  part  of  said  bridge,  or  the  east  pier  or  abutment  or  approach  to 
said  bridge,  which  they  find  is  within  the  corporate  limits  of  the  city  of  Ed- 
wardsville, for  the  proper  building  of  the  same?  A,  We  iind  that  no  part  of 
said  bridge  is  withi  n  the  limits  of  the  city  of  Edwardsville. "  Tbe  couit,  at  the 
instance  of  the  relators,  gave  the  following  instruction  to  the  jury:  "The 
court  instructs  the  jury  that  the  east  m&rgin  of  Cahokia  creek  is  the  boundary 
lineof  the  city  of  Edwardsville,  where  the  bridge  mentioned  in  relators'  petition 
is  proposed  to  be  built  across  said  creek  on  the  highway  leading  from  the  city  of 
Edwardsville  to  the  city  of  Alton. "  Respondents  asked  the  court  to  instruct  the 
jury  as  follows,  but  the  court  refused  to  do  so:  "(1)  The  court  instructs  the 
jury,  as  a  matter  of  law,  that  the  corporate  limits  of  the  city  of  Edwards- 
ville, as  bounded  by  the  Cahokia  creek,  extend  to  the  middle  of  the  stream  of 
said  creek.  (2)  The  court  instructs  the  jury,  as  a  matter  of  law,  that  the 
corporate  limits  of  the  city  of  Edwardsville,  as  bounded  by  Cahokia  creek,  ex- 
tend to  low-water  mark  of  said  creek."  After  the  jury  had  returned  their 
answers  to  the  interrogatories  aforesaid,  but  before  they  were  discharged  by 
the  court,  relators  requested  the  court  to  instruct  them  as  follows:  "If  the 
jury  find  from  the  evidence  that  the  cost  of  building  the  two  bridges  men- 
tioned in  relators*  petition  is  undisputed  in  the  evidence,  and  amounts  lo 
S3,500,  and  that  the  toUd  of  the  assessment  roll  of  the  town  of  Edwardsville, 
in  the  year  1885»  is  81,013,423.00,  then  20  cents  on  tbe  $100  of  said  assess- 
ment roll  is  less  than  the  cost  of  said  two  bridges,  and  the  jury  ought  to  an- 
swer the  3d  question  submitted  to  them  in  the  affirmative."  The  court,  hold- 
ing that  the  instruction  was  asked  too  late,  declined  to  give  it. 

The  answer  of  the  jury  to  the  third  interrogatory  propounded  on  behalf  of 
the  relator  is  palpably  erroneous;  but  the  question  there  propounded  is  one 
not  proper  for  the  determination  of  a  jury,  and  the  error  in  their  verdict  may, 
for  that  reason,  be  disregarded. 

The  amount  of  the  assessed  valuation  of  the  taxable  property  of  the  town 
of  Edwardsville,  for  the  year  1885,  and  the  estimated  cost  of  building  the  two 
bridges*  are  all  matter3  of  record,  and  therefore  provable  only  by  the  record. 
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Sec  the  several  sections  of  revenue  act  in  relation  to  assessments,  (Rev.  St. 
1874,  c.  120,)  and  section  19  of  "Act  in  rej?ard  to  roads  and  bridges  in  coun- 
tie3  under  township  organization,"  approved  June  23,  1883.  Hence  the  de- 
nial of  the  allegations  of  the  petition  that  the  cost  of  the  two  bridges  would 
be  more  than  20  cents  on  the  $100  on  the  latest  assessment  roil,  etc.,  was  in 
the  nature  of  a  plea  of  nul  tiel  recordf  wMch  the  court  must  try  by  an  in- 
spection of  the  record.  2  Tidd,  Pr.  (3d  Amer.  Ed.)  741-743;  Canton  v.  Pearl, 
4  J.  J.  Marsh.  92;  Brady  v.  Com,,  1  Bibb,  517;  4ray  v.  Pingry,  17  Vt.  419. 
The  mere  ascertaining  of  an  amount  by  the  multiplication,  addition,  or  sub- 
traction of  given  numbers  presents  no  question  of  fact  for  a  jury.  In  such 
cases  there  can  be  but  one  result,  and  the  court  may  either  itself  perform  the 
labor  of  ascertaining  it,  or  intrust  that  labor  to  any  competent  individual. 
In  legal  presumption,  the  court  knows  what  is  the  result.  It  is  upon  this 
principle  that  where  an  action  is  brought  for  a  sum  certain,  or  which  may  be 
made  certain  by  computation,  the  court  can  enter  judgment  for  the  plaintiff 
for  the  amount  of  his  damages,  without  a  writ  of  inquiry.  2  Wms.  Saund. 
107,  and  notes  h,c;  Rentier  y. Marshall,  1  Wheat.  215,  216;  Rust  v.  Froth- 
ingham,  Breese,  331.  The  evidence  before  us  clearly  shows  that  this  issue 
must  be  decided  in  favor  of  the  relators.  No  objection  is  perceived  to  the 
record  evidence,  and  none  is  insisted  upon  in  argument.  The  assessed  valu- 
ation of  the  taxable  property  in  the  town  of  Ed  wards  ville  for  the  year  1885, 
which  was  the  last  assessment  before  presenting  the  petition  to  the  board  of 
supervisors,  is  $1,013,423,  20  per  cent,  upon  which  can  only  be  $2,026.84, 
while  the  estimated  cost  of  the  bridges  is  $3,500. 

Question  is  made  as  to  the  sufficiency  of  the  evidence  to  sustain  the  aUc<Ta- 
tion  that  the  major  part  of  the  road  and  bridge  tax  of  60  cents  on  each  vpiOO 
on  the  last  assessment  roll  of  the  town  was  needed  for  the  ordinary  repair  of 
roads  and  bridges  in  the  town  during  the  year  for  which  the  tax  was  levied. 
We  think  the  evidence  warranted  the  finding  of  the  jury  in  that  respect. 
But  we  held  in  Board  v.  People,  121  111.  616, 13  N.  E.  Rep.  220,  that  this  ques- 
tion belonged  solely  to  the  commissioners  of  highways.  We  there  said,  among 
other  thi ngs :  '*  But  whether  the  proposed  work  is  necessary, — that  is,  whether 
public  interest  and  convenience  <!emand  it, — or  whether  the  major  part  of  the 
60-cents  tax  levied  by  the  commissioners  will  be  required  for  the  ordinary  re- 
pairs of  roads  and  bridges,  being  matters  within  the  discretion  and  judgment 
of  the  commissioners,  are  questions,  the  truth  of  which  the  board  of  super- 
visors have  no  right  to  inquire  into  or  determine.  With  respect  to  these 
questions,  all  they  have  a  right  to  do  is  to  determine,  from  the  petition  pre- 
sented to  them,  whether  the  commissionei-s  have  acted  upon  them,  and  de- 
cided them  in  the  affirmative." 

Complaint  is  made  that  the  court  permitted  oral  evidence  to  go  to  the  jury 
of  the  action  of  the  commissioners  of  highways  as  alTecting  the  present  con- 
troversy. But  the  same  tiling  which  this  evidence  tended  to  prove,  was 
proved  by  the  record  of  the  commissioners  of  highways,  which  was  read  in 
evidence,  and  therefore  no  harm  was  done  the  respondents  by  the  oral  evi- 
dence. 

The  objections  most  seriously  urged  are  against  the  answers  to  the  fourth 
and  fifth  interrogatories  propounded  by  the  relators,  and  to  the  first  and  sec- 
ond interrogatories  propounded  by  the  respondents;  and  this  involves — First, 
a  question  of  law  as  to  the  proper  construction  of  the  language  of  the  charter 
of  the  city  of  Ed  wards  ville  respecting  a  part  of  its  boundary;  and,  secondly,  a 
question  of  fact  with  respect  to  the  location  of  the  east  end  of  the  bridge. 
The  city  is  incorporated  under  a  special  charter,  which,  in  defining  its  limits, 
uses  this  language:  "Beginning  at  the  north-east  corner  of  section  No.  11, 
T.  i,  R.  8  west  of  the  third  principal  meridian,  and  running  thence  west  on 
the  section  line  to  Gordon's  branch;  thence  down  the  meanderings  of  said 
branch  to  the  margin  of  Cahokia  cred^;  thence  down  on  the  left  bank  of  said 
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creek  to  tfae  line  between  sections  No.  8  and  4,  in  said  township/'  etc.  It  is 
undoubtedly  tlie  established  inference  of  the  law  that  a  convejance  of  land 
bounded  on  a  highway  or  river  carries  the  fee  to  the  center  of  the  highway 
or  river,  provided  the  grantor  at  the  time  owned  to  the  center,  and  there  be 
no  words  or  specific  description  to  show  a  contrary  intent;  and  we  shall  as- 
sume, for  the  present,  at  least,  that  this  rule  is  equally  as  applicable  to  bound- 
ary lines  of  towos,  etc.,  as  to  private  grants.  But  it  is  competent  for  the  ripa- 
rian proprietor  to  sell  his  upland  to  the  top  or  edge  of  the  bank  of  a  river,  and 
to  reserve  tiie  stream  or  Hats  below  high-water  mark,  if  he  does  it  by  clear 
and  specific  boundaries.  3  Kent,  Gomm.  (8th  Ed.^  434,  534,  535.  And  so 
we  said  in  Rockzoell  v.  Baldwin,  53  111.  22:  "It  is,  nowever,  but  a  presump- 
tion; for  one  man  may  own  the  bed  of  such  a  stream,  and  anotiier  may  own 
the  banks;  and  where,  in  a  deed  conveying  land,  the  boundary  is  limited  to 
the  bank  of  the  stream,  instead  of  bounding  it  on  or  along  the  stream,  the 
presumption  must  fail.  The  party  must  be  controlled  by  the  terms  of  his 
deed."  There  the  language,  "thence  down  the  west  line  of  the  creek,"  was 
held,  in  connection  with  certain  circumstances  tending  to  show  the  interest 
of  the  grantor  to  be  to  that  effect,  to  establish  the  boundary  line  on  the  bank 
of  the  creek.  In  Child  v.  Starr i  4  Hill,  369,  to  which  we  referred  as  sup- 
porting the  views  thus  expressed,  Walworth,  Gii.,  said:  "'Running  to  a; 
monument  standing  on  the  bank,  and  from  thence  running  by  the  river,  or 
along  the  river,'  etc.,  does  not  restrict  the  grant  to  the  bank  of  the  stream; 
for  the  monuments  in  such  cases  are  only  referred  to  as  giving  the  directions 
of  the  lines  to  the  river,  and  not  as  restricting  the  boundary  on  *he  river.  If 
the  grantor,  however,  after  giving  the  line  to  the  river,  bounds  his  land  by 
the  bank  of  the  river,  or  describes  tlie  line  as  running  along  the  bank  of  the 
river,  or  bounds  it  upon  the  margin  of  the  river,  he  shows  that  he  does  not 
consider  the  whole  alvetis  of  the  stream  a  mere  mathematical  line,  so  as  to 
carry  his  grant  to  the  middle  of  the  river. "  in  Howard  v.  Ingei'soll,  13  How. 
381,  one  of  the  boundary  lines  between  the  stale  of  Georgia  and  the  state  of 
Alabama  is  described  as  "running  thence  up  the  said  River  Chattahooche,  and 
along  the  western  bank  thereof,  to  the  great  bend  thereof,"  etc.  The  court, 
in  speaking  of  this  language,  say:  "If  the  language  of  the  article  had  been, 
*  beginning  on  the  western  bank  of  the  Cliattahooche,  and  running  thence  up 
the  river,'  and  no  more  had  been  said,  the  middle  of  the  thread  of  the  river 
ordinarily,  and  without  any  reference  to  the  fact  that  Greorgia  was  the  propri- 
etor of  the  river,  would  have  been  said  to  be  the  dividing  line  between  the 
two  states.  But  there  is  added,  «  running  up  the  said  Liiver  Chattahooche,^ 
and  along  the  western  bank  thereof.'  This  last  controls  any  uncertainty 
there  may  be;  for,  if  the  first  CiiU  or  object  to  locate  tlie  land  is  the  bank  of 
the  river,  it  is  plain  that  the  western  limit  of  Georgia,  on  and  along  the  bank 
of  the  river,  must  be  where  the  bank  and  the  water  meet  in  its  bed  within 
the  natural  channel  or  passage  of  the  river."  To  like  effect  is  the  ruling  in 
Danielit  v.  Railroad  Co.,  20  N.  H.  85;  Bradford  v.  Cressey,  45  Me.  9.  See, 
also,  Richardson,  J.,  in  arguendo,  in  Mix  v.  JohnsoUf  5  N.  H.  520,  and  In- 
surance Co,  V.  Stevens,  87  N.  Y.  287.  None  of  the  cases  cited  in  argument 
by  counsel  for  respondents  go  to  the  extent  of  holding  that,  where  a  line  is 
described  as  running  on  a  particular  bank  of  the  stream,  it,  in  fact,  runs  in 
the  middle  of  the  stream.  In  Piper  v.  Connelly,  108 111.  646,  we  held  the  plat 
on  the  back  of  the  deed  to  be  a  part  of  the  description  of  the  premises  con- 
veyed, and  it  showed  the  river,  not  the  bank,  to  be  the  line,  In  Helmer  v. 
Castle,  109  UK  664,  there  was  a  conveyance  bounding  the  property  conveyed 
by  a  road,  and  it  was  simply  held  that  this  carried  title  to  the  center  of  the 
road;  and  in  Trustees  v. Schroll,  120  111.  509, 12  N. E.  Rep.  243,  the  boundary 
was  upon  a  lake  or  pond,  and  we  but  there  repeated  the  general  doctrine 
before  herein  recognized.  In  Ipswich  Petitioners,  13  Pick.  431,  the  line  is 
described  as  running,  "and  by  Ipswich  river,  to  a  wall;     *     «     «    then  by 
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said  wall,"  etc., — and  this,  it  was  held,  made  the  center  of  the  river,  and  of 
the  wall,  the  line.  In  Irorir  Works  v.  Inhabitants^  9  Cush.  492,  the  language 
is,  "bounding  on  said  west  branch  of  Farmington  river  as  the  same  runs," 
etc. ;  and  it  was  held  the  center  of  the  stream  was  the  line.  And  in  Luce  v. 
Carley,  24  Wend.  451,  the  only  remaining  case  cited  that  it  is  deemed  neces- 
sary to  notice,  the  language  is,  after  giving  certain  monuments,  "from  thence 
down  the  river  as  it  winds  and  turns,"  etc.;  and  it  was  held  that  the  grantee 
took  to  the  middle  of  the  river.  The  language  here  used  in  i-egard  to  Gor- 
don's branch  is  within  those  cases,  and  the  line  there  is  undoubtedly  the  mid- 
dle of  the  stream.  But  the  language  describing  the  line  when  Cahokia  creek 
is  reached,  is  radically  different;  and  the  fact  that  it  is  so  different  is  conclu- 
sive that  it  was  not  intended  that  it  should  convey  the  same  meaning.  Thus 
the  description  of  the  line  is:  "To  Gordon's  branch;  thence  down  the  mean- 
derings  of  said  branch  to  the  margin  of  Cahokia  creek;  thence  down  on  the 
left  bank  of  said  creek,"  etc.  If  this  does  not  clearly  say  that  the  line  shall 
run  "down  on  the  left  bank  of  Cahokia  creek,"  then  it  would  seem  impossible 
to  express  that  idea.  There  is  no  ambiguity  in  the  language,  and  we  are 
aware  of  nothing  to  prevent  its  having  its  usual  effect,  in  this  connection. 

But  it  is  further  contended  by  counsel  for  respondents  that,  even  if  it  shall 
be  held  that  the  line  does  not  run  in  the  middle  of  the  stream,  it  must  be  held 
that  it  runs  where  the  water  and  land  meet  at  low  water.  But  low-water 
mark  is  not  the  bank  of  a  stream.  It  is  the  point  to  which  the  stream  re- 
cedes at  its  lowest  stage.  The  banks  of  the  stream,  on  the  other  hand,  are 
"the  elevations  of  land  which  conGne  the  waters  in  their  natural  channel, 
when  they  rise  the  highest,  and  do  not  overflow  the  banks. "  Gould,  Watere, 
§  45.  In  H<yward  v.  IngersolU  supra,  Wayne,  J.,  in  speaking  of  the  like 
question  there  under  consideration,  said:  "The  call  is  for  the  bank, — the  fast 
land  which  confines  the  water  of  the  river  in  its  channel  or  bed  in  its  whole 
width.  •  That  is  to  be  the  line.  The  bank  or  the  slope  from  the  bluff  or  per- 
pendicular of  the  bank  may  not  be  reached  by  water  for  two-thirds  of  the 
year.  Still  the  water-line  impressed  upon  the  bank  above  the  slope  is  the 
line  required  by  the  commissioners;  and  the  slope  of  the  river,  though  left 
dry  for  any  time,  and  but  occasionally  covered  by  water  in  any  stiige  of  it  to 
the  bank,  was  retained  by  Georgia  as  the  river  up  to  that  line."  The  same 
line  was  again  considered  by  the  same  court  in  Alabama  v.  Georgia,  23  How. 
505;  and  the  court  repeated  its  former  ruling,  holding  that  the  line  ran  on 
the  west  bank  of  the  Chattahooche  river;  that  the  bed  of  that  river  belonged  . 
to  Georgia;  and  that  it  included  that  portion  of  the  soil  which  is  "alternately 
covered  and  left  bare,  as  there  may  be  an  increase  or  diminution  in  the  supply 
of  water,  and  which  is  adequate  to  contain  it,  at  its  average  and  mean  sta<<e, 
during  the  entire  year,  without  reference  to  the  extraordinary  freshets  oi  the 
winter  or  spring,  or  tlie  extreme  droughts  of  the  summer  or  autumn."  To 
like  effect,  see,  also,  Gould,  Waters,  §  200.  The  rulings  of  the  circuit  court 
in  instructing  the  jury  were  substantially  in  harmony  with  this  view  of  the 
law,  and  we  therefore  think  the  jury  were  properly  imtructed. 

We  have  given  careful  consideration  to  the  evidence,  and  we  think  the  clear 
preponderance  is  with  the  finding  of  the  jury,  that  the  east  end  of  the  bridge 
is  not  within  the  incorporated  town  of  Edwardsvilie.  A  mistake  in  the  ab- 
stract makes  Spillman  say:  "Allowing  the  end  of  the  new  bridge  to  rest  a 
foot  and  a  half  over  the  east  abutment,  which  is  the  usual  way  of  placing 
them,  the  east  end  of  the  bridge  would  be  about  four  feet  on  the  up-stream 
side,  and  about  three  feet  on  the  lower-sti*eam  side,  east  of  the  east  line  of  the 
bank  of  the  creek.  The  record  shows  that  the  word  "east,"  here  italicized, 
should  be  "west."  The  witness  was  asked:  "Allowing  a  foot  and  a  half  to 
two  feet  of  the  new  bridge  to  rest  upon  the  east  abutment  here,  I  will  ask 
you  to  state  how  far  the  east  end  of  the  bridge  would  be  from  the  margin  of 
the  creek  on  the  east  side  of  the  creek."    And  he  answered:  "On  the  up- 
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stream  side,  I  think  it  would  be  about  something  near  four  feet;  and  on  the 
lower-stream  side,  probably  miss  it  as  much  as  three  feet  or  two  and  a  half 
inside  of  this  east  line  of  the  bank. "  The  witness  had,  moreover,  previously 
stated:  "The  margin  of  the  east  bank  of  Cahokia  creek  is  east  of  the  eastern 
pier  or  abutment  of  the  bridge;"  and  also  that  "the  east  end  of  the  bridge,  if 
it  rests  on  this  old  abutment  pier,  would  be  wast  of  the  eastern  line  of  the 
bank  of  the  creek."  There  is  contradictory  evidence  on  this  question;  but, 
this  mistake  in  the  abstract  being  corrected,  in  our  opinion,  the  preponder- 
ance is,  as  before  observed,  with  the  finding  of  the  jury. 

We  think,  on  the  authority  of  People  v.  Board,  100  111.  640;  Town  of  Neio 
Boston  V.  Board,  110  111.  197;  Supervisors  v.  People,  Id.  511;  Supervisors 
V.  People,  118  111.  459,  9  K.  E.  Rep.  192;  and  Board  v.  People,  supra,^X,he 
relators  are,  on  the  findings  of  the  jury,  and  the  evidence  before  us,  entitled 
to  a  peremptory  writ  of  mandamxts,  as  prayed  in  the  petition;  and  it  will  issue 
accordingly.    Peremptory  mandamtis  awarded. 


(115  Ind.  180) 

DUESTERBERQ  t).  SWARTZEL  et  ah 

(Supreme  Court  of  Indiana.    May  18, 1888,) 

1.  Appeal— Rbyibw— Matters  Ihpbbtinbnt  to  Appellant. 

A  defendant  cannot  complain  that  the  oourt  improperly  sustained  his  oo-def end- 
ant's  demurrer  to  the  complaint. 

2.  M0RTOAGB&— Foreclosure— Redemption  bt  Junior  Lienor. 

The  right  of  a  junior  lien  creditor  to  redeem  real  estate  sold  under  mortgage  fore- 
closure within  one  year  after  such  sale,  is  not  affected  by  the  fact  that  the  pur- 
chaser at  such  foreclosure  sale  has  since  purchased  the  same  land  from  the  former 
owner,  and  received  a  deed  of  quitclaim  therefor. 

Appeal  from  circuit  court,  Knox  county;  George  A.  Bickkell,  Judge. 
W,  A.  CvUop  and  Qeo,  W.  Shaw,  for  appellant.    Samuel  W.  Williams,  for 
appellees. 

HowK,  J.  In  this  case,  Grerrard  H.  Duesterberg,  executor  of  the  will  of 
Louis  Stolpp,  deceased,  sued  Joseph  A.  and  Mary  A.  Swartzel,  Lizzie  M. 
Dove,  and  Benjamin  B.  Fegram,  as  defendants  in  a  complaint  of  two  para- 
graphs. The  separate  demurrers  of  defendants  Dove  and  Joseph  A.  Swartzel 
to  each  paragraph  of  plaintiff's  comphdnt,  for  the  alleged  insufficiency  of  the 
facts  therein  stated  to  constitute  a  cause  of  action,  were  severally  overruled 
by  the  court  to  the  first  paragraph,  and  sustained  by  the  court  to  the  second 
paragraph,  of  such  complaint.  Defendant  Fegram  filed  his  separate  answer 
to  the  first  paragraph  of  plaintiff's  complaint,  and  also  his  cross-complaint 
against  his  co-defendants  herein,  who  appeared  to  such  cross-complaint,  and 
were  ordered  to  answer  it.  Defendants  Swartzel,  Swartzel,  and  Dove  filed 
their  answer  to  the  first  paragraph  of  plaintiff's  complaint,  and  plaintiff  was 
ruled  to  reply.  The  cause  wtis  tried  by  the  court,  and  a  finding  was  made  for 
the  defendants,  and  judgment  was  rendered  accordingly.  The  only  errors 
assigned  here  by  plaintiff  call  in  question  the  sustaining  of  the  separate  de- 
murrers of  appellees  Joseph  A.  Swartzel  and  Lizzie  M.  Dove  to  the  second 
paragraph  of  plaintiff's  complaint.  By  a  separate  assignment,  defendant 
Pegram  also  says  that  the  court  below  erred  in  sustaining  such  demurrers  to 
the  second  paragraph  of  plaintiff's  complaint;  but,  as  such  second  paragraph 
was  not  the  complaint  of  Pegram,  we  cannot  see  how  it  concerns  him  whether 
the  court  did  or  did  not.  err  in  sustaining  demurrers  to  such  paragraph  of 
plaintiff's  complaint,  or,  if  the  rulings  were  erroneous,  upon  what  ground  de- 
fendant Pegram  could  claim  that  he  was  injured  by  such  errors.  In  the  sec- 
ond paragraph  of  his  complaint,  plaintiff  alleged  that  on  the  15th  day  of  No- 
vember, I886>  in  a  certain  cause  in  the  court  below  in  which  he,  as  such 
executor  as  aforesaid,  was  plaintiff,  and  one  Joseph  A.  Pollock  was  defend- 
ant, by  the  consideration  of  such  court  the  plaintiff  recovered  a  judgment 
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against  said  Pollock  for  the  sum  of  $1,021.40,  with  6  per  cent,  interest 

thereon,  and  costs  of  suit,  taxed  at  $ ;  that,  at  the  time  of  the  rendition 

of  such  judgment,  said  Joseph  A.  Pollock  was  the  owner  in  fee-simple  of  the 
real  estate  in  Knox  county,  Ind.,  described  as  lots  numbered  164,  165,  166, 
and  167,  in  Harrison's  addition  to  the  city  of  Yincennes,  then  and  since  of 
the  value  of  $12,000;  that,  prior  to  the  rendition  of  said  judgment,  said 
Joseph  A.  Pollock,  and  his  wife.  Evaline  A.  Pollock,  executed  a  mortgage  on 
all  of  said  real  estate  to  Joseph  L.  Bayard,  John  H.  Eobb,  and  Louis  JL.  Wat- 
son, for  the  sum  of  $5,900;  that  at  the  February  term,  1887,  of  such  court, 
said  Bayard,  Uobb,  and  Watson  brought  an  action  against  said  Pollock  and 
wife  to  foreclose  said  mortgage,  and  made  defendant  thereto  plaintiff  herein, 
in  his  trust  capacity,  as  executor  of  the  will  of  Louis  Stoipp,  deceased,  and 
said  Benjamin  R.  Pegram,  defendant  herein,  alleging  the  junior  lien  of  this 
plaintiff  by  virtue  of  lis  said  judgment,  and  a  junior  lien  in  favor  of  said 
Pegram  by  virtue  of  a  judgment  in  such  court  recovered  by  said  Pegram  of 
said  Joseph  A.  Pollock,  and  asking  that  this  plaintiff  and  said  Pegram  be  re- 
quired to  answer  as  to  whatever  claim  to  or  interest  in  said  real  estate  they 
respective^  had  or  claimed  to  have;  that  this  plaintiff  and  said  Pegram  ap- 
peared to  said  action  in  such  court,  and  filed  answers  and  cross-complaints 
therein  against  said  Pollock  and  wife,  plaintiff  herein  setting  up  his  afore- 
said judgment  lien;  that  issues  were  joined  between  all  the  parties  to  said  ac- 
tion, and  such  proceedings  were  had  therein  that  the  court  below,  at  its 

term,  1887,  found  and  adjudged  that  there  was  due  said  Bayard,  Robb,  and 
Watson,  on  account  of  their  said  mortgage  lien,  the  sum  of  $5,797;  that 
there  was  due  plaintiff  herein,  executor  as  aforesaid,  on  his  said  judgment 
lien,  the  sum  of  $1,137.97;  that  there  was  due  said  Pegram,  on  account  of  his 
said  judgment,  the  sum  of  $115.96, — ^all  of  which  sums  wore  due  from  said 
Pollock,  and  were  liens  on  the  aforesaid  real  estate;  that  it  was  decreed  in 
said  action  that  said  real  estate  should  be  sold  to  satisfy  said  judgments,  and 
that  the  proceeds  of  such  sale  should  be  applied — First,  to  the  payment  of  the 
lien  of  said  Bayard,  Robb,  and  Watson;  secondly^  to  Evaline  Pollock,  wife  of 
said  Joseph  A.  Pollock,  by  reason  of  her  marital  rights,  whatever  portion  of 
her  one-third  remained,  if  any,  in  excess  of  what  was  necessary  to  satisfy 
said  mortgage  lien;  thirdly ,  the  remainder,  first,  to  the  plaintiff  herein  on 
his  said  judgment  lien,  and  next  to  said  Pegram  on  his  judgment  lien;  and, 
fourthly,  the  surplus,  if  any,  to  said  Joseph  A.  Pollock.  And  plaintiff  further 
said  that,  pursuant  to  said  judgment  and  decree,  an  order  of  sale  thereon  was 
issued  to  the  sheriff  of  Knox  county,  commanding  him  to  sell  said  real  estate 

as  provided  in  said  decree;  that  on  ♦he day  of ,  1887,  pursuant 

to  said  decree,  said  sheriff  offered  and  sold  said  real  estate,  for  the  sum  of 
$5,945,  to  defendant  Josepii  A.  Swartzel,  who,  at  the  time  of  such  sale,  paid 
said  purchase  money,  and  received  from  such  sheriff  a  certificate  of  sale  pur- 
suant thereto,  entitling  him  to  a  deed  for  said  real  estate  on  the day 

of ,  1888,  if  the  same  was  not  sooner  redeemed  from  such  sale.    And 

plaintiff  averred  that  immediately  after  such  sheriff's  sale,  and  before  the  ex- 
piration of  the  year  for  redemption,  defendant  Joseph  A.  Swartzel,  to-wit, 
on  the  20th  day  of  April,  1887,  purchased  of  said  Pollock  all  of  said  real  es- 
tate, and,  pursuant  to  such  sale,  by  their  quitclaim  deed  of  that  date,  Pol- 
lock and  his  wife  conveyed  to  said  Swartzel  said  real  estate,  whereof  the  fee 
was  then  in  said  Pollock;  that,  at  the  time  of  such  sale,  said  real  estate  was 
of  the  value  of  $12,000,  and  the  equity  of  redemption  was  worth  $2,000;  that 
said  Swartzel  paid  said  Pollock,  for  the  fee  of  such  real  estate,  the  sum  of 
$500,  and  took  said  conveyance  for  the  purpose  of  preventing  redemption 
either  by  said  Pollock  or  by  his  wife;  that,  in  arriving  at  the  amount  said 
Swartzel  should  and  did  pay  for  such  real  estate,  he  and  said  Swartzel  took 
Into  consideration  plaintiff's  judgment  lien  thereon,  recognizing  the  same 
as  a  valid  lien  on  such  real  estate,  which  was  subject  to  execution  to  satisfy 
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plaintiff's  judgment  the  same  as  if  said  Pollock  had  redeemed  the  real  estate 
from  the  sherifl^s  sale  thereof,  instead  of  conveying  the  same  in  fee  to  said 
Swartzel;  that,  immediately  after  the  sale  and  conveyance  of  such  real  estate 
by  Pollock  and  his  wife  to  said  Swartzel,  the  latter  took  and  bad  since  re- 
tained possession  of  the  property,  the  rental  value  of  which  was  $50  per 
month;  that  said  Mary  A.  was  the  wife  of  said  Joseph  A.  Swartzel,  and  said 
Lizzie  M.  Dove  had,  or  claimed  to  have,  some  interest  in  such  real  estate,  or 
some  part  thereof;  and  tiiat  plaintiff's  judgment  was  unpaid,  and,  by  virtue 
thereof,  he  had  a  Hen  on  said  real  estate  prior  to  any  lien,  claim,  or  interest 
thereon  or  therein  of  the  defendants  and  each  of  them.    Wherefore,  etc. 

We  are  of  opinion  that  the  court  below  committed  no  error  in  sustaining 
the  separate  demurrers  of  defendants  Joseph  A.  Swartzel  and  Lizzie  M.  Dove 
to  the  second  paragraph  of  plaintiff's  complaint.  The  facts  stated  in  sucli  par- 
agraph were  wholly  insulficient  to  show  any  cause  or  right  of  action  in  favor 
of  the  plaintiff  against  such  defendants,  or  either  of  them,  or  against  the  real 
estate  described  in  such  paragraph.  It  is  not  claimed  by  plaintiff  that  the 
judgment  and  decree  of  the  court  for  the  sale  of  such  real  estate,  to  which  he 
was  a  party,  were  invalid  and  void  for  any  reason.  Nor  does  plaintiff  claim, 
in  the  second  paragraph  of  his  complaint,  that  the  sheriff's  sale  of  such  real 
estate  to  defendant  Joseph  A.  Swartzel,  pursuant  to  such  decree,  was  for  any 
cause  illegal,  invalid,  or  inoperative,  in  any  respect  or  particular.  By  his 
purchase  of  such  real  estate  at  sheriff's  sale  pursuant  to  such  decree,  defend- 
ant Joseph  A.  Swartzel  acquired  all  the  right,  title,  and  estate  of  both  Pollock 
and  his  wife  in  and  to  such  property,  subject,  of  course,  to  the  righls  of  each 
of  them  to  redeem  the  sauie  from  such  sale  thereof  at  any  time  within  one 
ye<ir  from  the  date  of  the  sale,  and  subject,  also,  to  the  right  of  said  Pollock, 
as  owner  of  the  real  estate  sold  as  aforesaid,  under  the  provisions  of  section 
767,  Ktv.  St.  1881,  to  retain  "the  possession  of  the  same  for  one  year  from 
the  date  of  such  sale.'*  By  the  sheriff's  sale  of  such  real  estate,  said  Joseph 
A.  Swartzel,  as  purchaser  thereof,  took  the  same  freed  and  discharged  from 
the  lien  of  the  judgments  of  the  plaintiff  herein,  and  of  the  defendant  Benja- 
min R.  Pegram,  and  each  of  them,  on  such  real  estate,  and  subject  only,  so 
far  as  they  are  concerned,  to  the  right  of  each  of  them  to  redeem  the  property 
from  such  sale  thereof  at  any  time  within  one  year  from  the  date  of  such  sale. 

After  defendant  Swartzel  became  the  purchaser  of  such  real  estate  at  sher- 
iff's sale,  and  had  received  from  the  sheriff  a  certificate  of  his  purchase,  he 
had  an  undoubted  right,  we  think,  to  purchase  from  said  Pollock  and  his  wife 
any  interest  which  they,  or  either  of  them,  yet  claimed  in  such  real  estate, 
possessory  or  otherwise,  upon  such  terms  as  he  and  they  could  agree  upon. 
Tlie  fact  that  Swartzel  made  such  purchase  from  Pollock  and  his  wife,  after 
the  date  of  such  sheriff's  sale,  or  the  further  fact  alleged  that  said  Pollock  and 
hio  wife  conveyed  by  quitclaim  deed  the  fee  of  such  real  estaie,  and  surren- 
dered the  possession  thereof  to  said  Swartzel,  after  such  sheriff's  sale,  did  not 
and  could  not  deprive  the  plaintiff  herein,  or  the  defendant  Pegram,  of  his 
legal  right  to  redeem  such  real  estate  from  the  sheriff's  sale  thereof  to  said 
Swartzel  at  any  time  within  one  year  from  the  date  of  such  sale;  and  this 
right  of  redemption  was  all  the  right  in  or  to  such  real  estate  which  the  plain* 
tiff  or  Pegram  had  after  the  date  of  such  sheriff's  sale  thereof.  If  such  real 
estate  was  not  redeemed  from  such  sheriff's  s<ile  within  the  year  allowed  by 
law  for  such  redemption,  and  If,  at  the  expiration  of  such  year,  there  was  no 
such  redemption,  and  a  sheriff's  deed  was  then  executed  pursuant  to  such  de- 
cree and  sale,  conveying  to  said  Swartzel  the  above-described  real  estate,  the 
legal  title  of  Pollock  to  such  real  estate,  and  the  inchoate  interest  of  his  wife 
therein,  under  our  law,  became  absolute  and  vested  in  said  Swartzel  as  of  the 
date  of  the  sheriff's  sale,  atnl  not  as  of  the  date  of  the  sheriff's  deed  to  him  of 
his  real  estate.  Hollenhack  v.  Blackmore,  70  Ind.  234;  Elliott  v.  OalCp  80 
Ind.  286. 113  Ind.  — ,  14  N  E.  Rep.  708;  Wilhdm  v.  Humphries,  97  Ind.  520. 
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In  that  view  of  the  case,  the  claim  of  plaintiff  that  the  title  acquired  by  Swart* 
zel,  under  the  sheriff's  sale  and  deed  to  him,  had  become  merged  in  the  title 
he  acquired  under  his  quitclaim  deed  from  Pollock  and  wife,  is  whoUj  unten- 
able, and  cannot  be  sustained.  The  sheriff's  sale  and  deed  wo'dd  give  Swart- 
zel  a  much  better  title  to  the  real  estate  than  he  could  possibly  get  under  his 
deed  from  Pollock  and  wife;  for,  under  the  former  deed,  he  would  get  the  real 
estate  free  from  the  lien  of  the  judgments  of  plaintiff  or  of  Pegram  thereon. 
In  such  case,  if  there  were  any  merger  of  titles,  Swartzel's  title  under  his 
quitclaim  deed  from  Pollock  and  wife  would  be  merged  in  his  older  and  better 
title  under  the  sheriff's  sale  and  deed  of  said  real  estate. 

The  demurrers  to  the  second  paragraph  of  complaint  weie  correctly  sus- 
tained.    The  judgment  is  affirmed,  with  costs, 

(U6  Ind.  8) 

Do^XEY  et  aU  o.  Soanlon.  ^ 

{Buvreme  Court  oj  Indiana.    May  18, 1888.) 

1.  Mastsb  Aim  Servant— 19 EGLiGENCE  ot  Master— Pleading. 

In  an  action  by  an  employe  for  personal  injuries,  a  complaint  stating  that  plaintiff, 
being  only  16  years  old,  and  inexperienced  in  sucn  work,  was  employed  by  defend- 
ants to  operate  a  planing-machine,  known  by  them  to  be  dangerous,  but  of  which 
danger  they  did  not  warn  plaintiff,  and  that  there  was  great  danger  to  the  person 
operating  the  machine  from  splinters  that  broke  off  the  lumber  which  plaintiff  was 
directed  to  plane,  and  that  such  a  splinter  struck  him  in  the  eye,  and  aestroyed  it, 
is  sufficiently  specifla 

S.  Pleading — ^Amendment— Continuancb. 

Where,  in  an  action  for  personal  injuries  received  whtte  operating  a  planing-ma- 
ohine,  the  first  paragraph  m  the  complaint  alleged  that  plaintiff  bad  been  employed 
to  work  at  a  dangerous  machine  without  being  warned  of  its  danger,  the  filing  of 
an  additional  paragraph  alleging  that  the  machine  was  not  in  safe  condition,  and  that 
plaintiff  was  injured  by  reason  of  its  defective  o6ndition,  wiU  entitle  defendants  to 
a  continuance  when  applied  for  on  the  ground  of  surprise. 

Appeal  from  circuit  eourt,  Hendricks  county;  Alexander  G.  Ayres, 
Judge. 

Action  by  Thomas  Scanlon,  by  his  next  friend,  against  Mary  B.  Donley  et 
aL,  for  personal  inj  uries  received  while  in  their  service.  There  was  judgment 
for  plaintiff,  and  defendants  appeal. 

Lucius  B.  Swift  and  Hogate  d-  Blake,  for  appellants.  HiU  d*  Martz,  for 
appellee. 

Elliott,  J.  The  appellee  alleges  in  the  first  paragraph  of  his  complaint 
that  lie  was  employed  by  the  appellants  to  work  ina  planing-mill,  as  he  might 
be  directed  by  them ;  that  he  was  15  years  of  age,  and  inexperienced  in  such 
work;  that  he  was  put  to  work  upon  a  planing  and  moulding  machine  of 
many  and  varied  parts,  and  while  at  work  a  sliver  flew  off  from  the  plank  he 
was  putting  through  the  planer,  and  struck  him  in  the  eye,  and  destroyed  it; 
*'that  there  was  great  danger  and  liability  of  being  injured  to  the  person  op- 
erating with  and  upon  said  planer  and  moulding-machine,  in  the  condition  it 
then  was,  from  splinters  and  slivers  that  were  liable  to  and  did  break  off  of 
the  lumber  which  the  plaintiff  was  directed  to  dress  and  plane;''  that  the  plain- 
tiff was  Ignorant  of  the  danger,  but  the  defendants  knew  of  it,  and  did  not 
inform  him. 

The  appellants  unsuccessfully  moved  the  court  to  make  the  averment  of  the 
pleading  concerning  the  planer  more  specific.  We  think  that  there  was  no 
error  in  overruling  this  motion.  The  theory  of  the  pleading  is  that  the  de- 
fendants negligently  set  the  plaintiff  at  work  upon  machinery  known  to  them 
to  be  dangerous,  but  of  which  danger  the  plaintiff  was  ignorant.  The  com* 
plaint  does  not  proceed  on  the  theory  that  the  machinery  was  negligently  suf- 
fered to  become  dangerous,  for  the  lack  of  repair  or  the  like,  but  on  the  theory 
that  it  was  an  actionable  wrong  to  put  a  young  and  inexperienced  boy  at  work 

1  Rehearing  denied. 
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upon  a  dangerous  machine  without  giving  him  warning  of  the  danger.  It 
was  not  necessary,  therefore,  to  do  more  than  aver  that  there  was  danger  in 
operating  the  machine,  and  that  it  was  dangerous  in  the  particular  which 
caused  the  injury.  This  was  done  when  it  was  averred  tliat  it  was  dangerous 
because  of  the  liability  of  slivers  and  splinters  to  fly  off  and  injure  the  person 
operating  it.  After  the  jury  had  been  impaneled,  the  appellee  filed  a  second 
paragraph  of  complaint.  To  the  filing  of  this  paragraph  the  defendants  ob- 
jected, and  one  of  them  filed  an  affidavit  wherein  it  was  stated:  **The  filing 
of  the  second  paragraph  of  the  complaint  has  prejudiced  the  defendants  in  the 
preparation  of  this  cause  for  trial,  in  that  they  have  not  made  any  sufficient 
preparation  to  meet  the  testimony  that  may  be  adduced  under  said  paragraph 
tending  to  show  that  there  was  any  fault  or  imperfection  in  the  original  con- 
struction of  the  machine  therein  mentioned,  or  of  any  of  the  parts  thereof,  on 
account  of  its  not  being  sufficiently  guarded  to  prevent  splinters  from  flying 
through  the  same,  and  that  if  time  is  allowed  they  can  and  will  bring  it  into 
court  for  the  inspection  of  the  jury,"  On  this  affidavit  a  continuance  was  aslced. 
The  court  erred  in  overruling  this  motion.  We  have  seen  that  the  first  par- 
agraph proceeds  on  the  theory  that  the  machine  was  intrinsically  dangerous. 
The  second  paragraph  avers  that  the  machine  *^was  not  in  good  and  safe  con- 
dition, nor  was  the  same  properly  guarded  to  prevent  the  escape  of  chips,  sliv- 
ers, and  splinters,"  and  that  "by  reason  of  said  defective  condition  of  said 
planer  a  sliver  was  thrown  from  it  into  the  eye  of  the  plaintiff."  There  is  an 
essential  difference  between  the  two  paragraphs,  for  the  second  relies  upon 
the  defective  condition  of  the  planer  as  the  cause  of  action.  The  case  hiid  once 
been  tried  in  the  Marion  superior  court,  upon  the  first  paragraph  of  the  com- 
plaint, and  a  verdict  in  the  appellee's  favor  set  aside.  A  change  of  venue  was 
then  taken  to  the  Hendricks  circuit  court,  and  it  was  after  the  jury  was  im- 
paneled on  the  second  trial  that  the  second  paragraph  of  the  complaint  was 
filed.  Under  the  circumstances  a  continuance  should  have  been  granted. 
Judgment  reversed, 

(114  Ind.  577) 

Mater  et  al,  v.  Feio  et  oH. 
{Supreme  Court  of  Indiana.    May  19, 1888.) 
1.  Fraudttlent  Convetjlnces— Sbcret  Trusts — Chattel  Mortgages. 

An  agreement  between  the  mortgagee  and  mortgagor  in  a  chattel  mortgage  that 
the  latter  shall  continue  in  poBsessTon  of  the  mortgaged  property,  and  sell  and  dis- 
pose of  it  in  the  usual  course  of  business,  the  net  proceeds  to  be  applied  in  discharge 
of  the  mortgage  debt,  does  not  create  either  a  secret  or  an  open  trust  in  the  prop- 
erty in  favor  of  the  mortgagor.  It  is  only  when  the  mortgagor  is  authorized  to  dis- 
pose of  the  property  substantially  for  his  own  benefit  that  in  such  case  a  trust  is 
created  for  his  use. 
9.  Same— Actions  to  Bet  Aside— Pleading  and  Proof. 

A  complaint  the  gravamen  of  which  is  a  conveyance  with  intent  *'to  hinder,  de- 
lay, and  defraud  creditors, "  is  not  supported  by  evidence  of  a  trust  such  as  is  con- 
templated by  Rev.  iSt.  Ind.  §  4921,  which  provides  that  "all  deeds  of  gifts,  convey- 
ances, '*  etc.,  "made  in  trust  for  the  use  of  the  person  making  the  same,  shall  be 
void  as  against  creditors,  existing  or  subiiequent,  of  such  person.  ** 

Appeal  from  circuit  court,  Elkhart  county;  J.  D.  Osborne,  Judge. 
/.  M,  VanfleeU  for  appellants.     H.  C.  Dodge,  for  appellees. 

KiBLAOE,  J.  On  the  9th  day  of  October,  1884,  Jacob  Feig,  of  the  city  of 
Elkhart,  in  this  state,  executed  to  his  father,  Isaac  Feig,  of  the  city  of  New 
York,  a  chattel  mortgage  on  a  stock  of  clothing  and  otlier  merchandise  kept 
for  sale  in  a  particularly  described  building  in  said  city  of  Elkhart,  to  secure 
the  payment  of  the  aggregate  sum  of  $8,926.20.  The  mortgage  stipulated 
that  the  mortgagor  should  remain  in  possession  of  the  mortgaged  property 
until  some  one  of  several  enumerated  contingencies  might  happen.  The  mort> 
gage  further  stipulated  that  the  mortgagor  should  keep  an  accurate  account 
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of  al]  sales  made  by  him  of  tlie  mortgaged  property,  and  that,  after  deducting 
the  expenses  of  caring  for  and  selling  the  same,  he  should  weekly  pay  over  to 
the  mortgagee  what  remained  of  the  proceeds  until  the  mortgage  debt  should 
be  fully  paid.  In  April,  1885,  Nathan  Mayer,  Burchard  Engel,  and  Isaac 
Livingston,  composing  the  firm  of  Mayer,  Engel  &  Co.,  and  Isaac  S.  Straus 
and  Henry  Myer.  constituting  the  firm  of  Straus  &  Myer,  judgment  creditors 
of  Jacob  Feig,  commenced  this  suit  against  him  and  his  said  fatlier,  Isaac 
Feig,  to  set  aside  and  cancel  the  mortjgage  executed  as  above,  upon  the  ground 
that  the  same  was  executed  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding the  other  creditors  of  Jacob  Felg,  and  especially  the  plaintiffs,  and 
that  such  mortgage  was  designed  to  be  used  as  a  ^'cloalc  and  cover"  for  the 
benefit  of  him,  the  said  Jacob  Feig,  in  inducing  his  creditoi*s  to  accept  unfair 
terms  of  compromise  in  the  adjustment  of  his  indebtedness.  The  circuit 
court,  after  hearing  the  evidence,  came  to  the  conclusion  that  it  did  not  sup- 
port the  material  allegations  of  the  complaint,  and  accordingly  gave  judgment 
for  the  defendants.  It  was  made  to  appear  by  the  evidence  that  the  mortgaged 
property  comprised  all  the  property  owned  by  Isaac  Feig  when  the  mortgage 
was  given,  and  that  it  was  probably  not  sufficient  to  pay  the  mortgage  debt; 
that,  after  the  mortgage  was  executed,  it  was  agreed  between  Jacob  Feig  and 
his  fatlier  that  he,  the  said  Jacob,  should  remain  in  possession  and  continue 
to  sell  and  dispose  of  the  mortgaged  property  as  he  had  theretofore  done,  being 
required  to  pay  over,  from  time  to  time,  to  him,  the  said  Isaac  Feig,  as  tl\e 
mortgagee,  the  net  proceeds  of  all  sales  made  in  pursuance  of  such  agreement; 
that  at  the  time  of  the  trial  the  said  Jacob  had  realized  from  sales  made  by  ' 
him  the  gross  sum  of  $1,681.25,  out  of  which  he  had  paid  $400  on  the  mort- 
gage; that  he  had  retained  and  applied  to  his  own  use  sums  as  follows:  In 
November,  1884, $23;  in  December,  1884,  $21;  in  January,  1885,  $40;  in  Feb- 
ruary, 1885,  $8;  and  in  March,  1885,  $21;  that  he  had  used  the  remainder  of 
such  gross  sum  in  the  payment  of  expenses  in  taking  care  of  and  selling  the 
property.  There  was  also  evidence  tending  to  show  that  Isaac  Feig  knew 
that  Jacob  Feig  had  no  means  of  living  without  using  some  part  of  the  pro- 
ceeds arising  from  the  sale  of  the  mortgaged  property. 

In  the  prosecution  of  this  appeal,  the  only  claim  made  is  that,  upon  the 
evidence,  the  finding  and  judgment  ought  to  have  been  in  favor  of  the  plain- 
tiffs below.  Sections  4920.  4921,  Rev.  St.  1881,  are  as  follows:  4920:  "All 
conveyances  or  assignments,  in  writing  or  otherwise,  of  any  estate  in  lands, 
or  of  goods  or  things  in  action,  every  charge  upon  lands,  goods,  or  things  in 
action,  and  all  bonds,  contrapts,  evidences  of  debt,  judgments,  decrees,  made 
or  suffered  with  intent  to  hinder,  delay,  or  defraud  creditors  or  other  persons 
of  their  lawful  damages,  forfeitures,  debts,  or  demands,  shall  be  void  as  to  the 
persons  sought  to  be  defrauded."  4921:  "All  deeds  of  gift,  conveyances, 
transfers,  or  assignments,  verbal  or  written,  of  goods  or  things  in  action,  made 
in  trust  for  the  use  of  the  person  making  the  same,  shall  be  void  as  against 
creditors,  existing  or  subsequent,  of  such  person."  Counsel  for  the  plaintiffs 
impliedly  admits  that  the  evidence  did  not  make  a  case  against  the  defendants 
under  section  4920,  above  set  out,  but  contends  that  it  did  establish  the  fact 
that  the  mortgage  was  executed  for  the  purpose  of  creating  a  secret  trust  in 
favor  of  Jacob  Feig,  and  hence  as  a  conveyance  in  trust  for  his  use,  which, 
under  the  provisions  of  section  4921,  supra,  was  void  as  against  the  plain- 
tiffs, without  reference  to  the  question  of  fraudulent  intent,  and  however  just 
the  mortgage  debt  may  have  been.  We  are  unable  to  concur  in  this  latter 
view  of  the  evidence.  An  agreement  between  the  mortgagee  and  mortgagor 
in  a  chattel  mortgage  that  the  latter  shall  continue  in  possession  of  the  mort- 
gaged property,  and  sell  and  dispose  of  the  same  in  the  usual  coarse  of  busi- 
ness, the  net  proceeds  to  be  applied  in  discharge  of  the  mortgage  debt,  does 
not  create  either  a  secret  or  an  open  trust  in  the  property  in  favor  of  the  mort- 
gagor.   When  such  an  agreement  has  been  entered  into,  and  the  mortgagor 
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fails,  either  in  whole  or  in  part,  to  apply  the  proceeds  accordingly^  the  law  will 
make  the  applicatiofi,  when  necessary,  for  the  protection  of  the  interests  of 
other  creditors.  It  is  only  when  the  mortgagor  is  authorized  to  dispose  of  the 
property  substantially  for  his  own  benefit  that,  in  such  a  case,  a  trust  is  created 
for  his  use.  Bank  v.  Broton,  112  Ind.  474,  14  N.  E.  Rep.  858;  Neto  v.  Sail- 
ors, 16  N.  E.  Rep,  609,  (No.  18,188,  at  the  present  term;)  Wilson  v.  SuiliDon: 
58  N.  H.  260;  Gihhs  v.  Parsons,  6  Atl.  Rep.  93.  Then,  too,  the  complaint 
upon  which  the  plaintiffs  relied  at  the  trial  made  the  gravamen  of  the  suit  de- 
pend upon  the  alleged  fraudulent  intent  with  which  the  mortgage  Wivs  exe- 
cuted; thus  making  a  case  against  the  defendants  under  section  4920  of  the 
statute.  Conceding,  therefore,  that  the  evidence  tended  to  prove  that  by  some 
subsequent  agreement  or  understanding  between  the  parties,  independent  of 
and  inconsistent  with  tlie  stipulations  of  the  mortgage,  the  transaction  had 
been  changed  into  a  mere  conveyance  of  the  property  In  trust  for  the  use  of 
Jacob  Feig,  such  proof  did  not  support  the  gravamen  of  the  complaint.  Evi- 
dence of  such  a  subsequent  agreement  or  understanding  tended  only  to  make 
out  a  case  under  the  provisions  of  section  4921,  to  which  we  have  referred, 
which,  as  has  been  seen,  was  a  case  essentially  different  from  the  one  pre- 
sented by  the  complaint.  Rev.  St.  1881,  §  898;  City  of  Huntington  y.Men' 
denhallp  73  Ind.  460.    The  judgment  is  affirmed,  with  costs. 


(115  Ind.  S12) 

Eeisteb  et  oZ.  d.  Mtebs.^ 

(Supreme  Court  of  Indianfuju    May  18, 1888.) 

1.  pLBADnre — Aiiiettdment— Form. 

An  amendment  effected  by  filing  a  separate  statement  to  the  effect  that  certain 
words  in  the  complaint  are  to  be  stricken  out,  and  certain  others  inserted,  having 
been  allowed  by  the  court,  and  treated  as  valid  by  defendant,  will  not  be  ground 
for  reversal  on  appeaL 
^  Equity— JfARTiBs. 

A  mortgagee  who  has  assigned  all  his  interest  in  the  note  and  mortgage  by  in- 
dorsement on  the  note  is  not  a  necessary  party  to  a  snit  to  reform  and  foreclose  1^ 
mortgaga 
S»  Samb— Rbtormation  or  Instrumbnts— Motual  Mistakb. 

A  complaint  to  reform  a  mortgage  sufficiently  shows  mutual  mistake  by  averring 
that  the  mortgagors  aereed  to  convey  the  whole  of  a  tract  of  land,  and  that  both  par- 
ties intended,  at  the  time  the  traasaotion  was  consummated,  that  the  entire  tract 
should  be  included  in  the  mortgage,  but  by  mistake  of  the  scrivener  the  descrip- 
tion was  80  written  as  to  cover  only  the  undivided  one-third.^ 
4b  Bamb— Equtiablb  Bstoppbi^ 

One  who  admits  that  an  instrument  which  a  court  of  equity  is  asked  to  reform 
does  not  set  forth  the  agreement  as  it  was  actually  made,  and  as  the  other  party  be- 
lieved it  did,  will  not  be  beard  to  say  that  he  intentionaUy-brought  about  or  silently 
acquiesced  in  the  discrepancy  between  the  instrument  and  the  agreement  as  made. 
B.  Bamb— Lachbs. 

It  cannot  be  said,  as  a  matter  of  law,  that  one  who  accepts  a  mortgage  with  a 
wrong  description  of  the  land  is  guilty  of  such  negligence  as  to  forfeit  all  right  to 
reUef  in  chancery.    FoUowing  Baker  v.  PyaU,  106  Ind.  61,  9  N.  E.  Rep.  112. 

Appeal  from  circuit  court,  Fulton  county;  Isaiah  Conker,  Judge. 

Action  to  reform  and  foreclose  a  mortgage.  Judgment  for  plaintiff.  De- 
fendants appealed. 

MUo  jB.  Smith  and  Enoch  Myers,  for  appellants.  Rowley  <&  Baker^  tot 
appellee. 

Mitchell,  C.  J.  It  is  charged  in  the  complaint  by  Elizabeth  Myers  against 
Keister  and  wife  that  the  defendants  agreed  to  execute  a  mortgage  convey* 

>  As  to  the  mistakes  against  which  equity  win  reUeve,  and  the  proof  necessary  to  ob- 
tain a  reformation  o\  a  written  instrument,  see  Fehlberg  v.  Cosine,  (R.  I.)  18  AtL  Rep. 
110,  and  note:  Frederick  v.  Henderson,  (MoJ  7  S.  W.  Ren.  186;  Rousseau  v.  Lambeit, 
^  \)  Id.  938:  Clark  v.  Roots,  (Ark.)  6  S.  W.  Rep.  728;  Kornegay  v.  Everett,  (N.  U)  5 
'.Rep.  411  1  Rehearing  denied. 

V.17N.B.X10.2 — 11 
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ing  the  whole  of  a  certain  tract  of  land  in  Fulton  county,  containing  43  and 
a  fraction  acres,  as  security  for  a  debt  of  8500,  evidenced  by  a  promissory 
note  payable  by  Keister  to  Margaret  Faffenberger,  with  interest.  It  is  al- 
leged that,  notwithstanding  the  agreement  to  convey  the  entire  tract  as  a  se- 
curity, and  that  both  parties  intended,  at  the  time  the  mortgage  was  signed 
and  delivered,  that  it  should  include  the  whole,  yet,  by  a  mistake  of  the  scriv- 
ener, the  description  of  the  land  mortgaged  was  so  written  that  only  an  un- 
divided one-third  of  the  tract  was  covered  by  the  mortgage,  and  that  the  mis- 
take was  not  discovered  until  after  the  note  had  been  assigned  by  the  payee, 
by  written  indoraement  theireon,  to  the  plaintiff.  Prayer  for  judgment  on 
the  note,  and  that  the  mortgage  be  reformed  and  foreclosed.  Tlie  court  sus- 
tained a  demurrer  to  the  complaint,  after  which  the  plaintiff,  with  leave  and 
without  objection,  filed  what  purports  to  be  an  amendment  to  the  complaint. 
The  amendment  consisted  of  a  separate  written  statement,  to  the  effect  that 
certain  designated  words  were  to  be  stricken  out  of  the  complaint  to  which 
the  demurrer  had  been  sustained,  and  certain  other  words  inserted  in  tlieir 
stead.  The  defendants  first  demurred  to  the  amendment,  and  afterwards  to 
the  complaint  as  amended.  Both  demurrers  were  in  turn  overruled,  after 
which  the  defendants  answered  by  a  general  denial,  and  upon  the  issue  thus 
made  the  court  found  for  the  plaintiff.  Without  seeming  to  sanction  the 
anomalous  method  of  amending  a  pleading  adopted  by  the  plaintiff,  since  the 
demurrer  amendment  was  allowed  by  the  court,  and  treated  as  valid  by  the 
defendant,  the  case  will  not  be  reversed  because  of  the  novel  manner  in  whiuh 
the  amendment  was  brought  about. 

The  appellants  contend,  however,  that  the  complaint  is  insufficient  to  war- 
rant the  reformation  of  the  mortgage,  because  it  does  not  show  tiie  mutuality 
of  the  mistake  complained  of,' within  the  rulings  in  Allen  v.  Anderson,  4A 
Ind.  395;  Baldwin  v.  Kerlin,  46  Ind.  426;  and  cases  of  that  class.  As  has 
been  seen,  it  wjis  averred  in  the  complaint  that  the  mortgagors  agreed  to  con- 
vey the  whole  tract  as  a  security  for  the  debt,  and  both  parties  intended,  at 
the  time  the  transaction  was  consummated,  that  the  entire  tract  should  be 
included  in  the  mortgage;  but  by  mistake  of  the  scrivener,  who  presumably 
acted  for  both,  thie  description  was  so  written  as  to  cover  only  the  undivided 
one-third.  This  sufficiently  disclosed  a  mutual  mistake  within  the  rulings  in 
Baker  v.  Pyatt,  108  Ind.  61,  9  i^.  E.  Rep.  112;  McCasland  v.  Insurance  Co., 
108  Ind.  130,  9  K.  E.  Rep.  119,— in  which  what  we  regard  as  the  better  rule 
governing  the  subject  under  consideration  is  enunciated.  It  was  not  neces- 
sary, in  order  to  warrant  a  reformation  of  the  mortgage,  that  the  mortgagee 
should  have  been  made  a  party.  After  she  had  assigned  the  note  by  indorse- 
ment thereon,  she  was  neither  a  necessary  nor  a  proper  party  to  the  suit, 
since,  so  far  as  appears,  all  her  interest  in  the  note  and  mortgage  had  passed 
by  the  indorsement  of  the  note  to  her  assignee.  Courts  of  chancery  lend  their 
aid  for  the  correction  of  mistakes  in  written  instruments  to  the  original  par- 
ties thereto,  and  to  all  those  claiming  under  them  in  privity.  ^Jaat  v.  Peden, 
108  Ind.  92,  8  N*  E.  Rep.  722,  and  cases  cited.  As  a  matter  of  course,  an  in- 
strument cannot  be  corrected  without  affording  parties  whose  rights  are  to 
be  affected,  or  whose  obligations  are  to  be  enlarged,  by  the  reformation,  an  op- 
portunity to  be  heard.    Durham  v.  Bischof^  47  Ind.  211. 

The  remaining  question  is  whether  or  not  the  finding  of  the  court  that  the 
mortgage  ought  to  be  reformed,  is  sustained  by  the  evidence.  There  is  no 
dispute  but  that  the  mortgagee  loaned  the  money,  the  repayment  of  which 
was  secured  by  the  mortgage  in  suit,  upon  the  express  agreement  that  she 
was  to  have  a  mortgage  upon  the  40-acre  tract,  as  it  was  called,  upon  which 
the  mortgagors  resided.  Keister  held  the  title  to  the  land  by  two  deeds:  one 
from  Sophia  Lucas  and  her  husband,  which  conveyed  the  undivided  one-third; 
the  other  from  Sophia  Lucas,  administratrix  of  the  estate  of  Isaiah  M.  Carter, 
conveying  the  undivided  two-thirds.'   When  the  parties-went  to  the  scrivener 
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to  have  the  mortgage  prepared,  Keiater  took  with  him  the  deed  from  Mrs. 
Lucas  and  her  husband,  which  conveyed  the  undivided  one-third  only,  and 
the  scrivener  followed  the  description  as  it  was  written  in  that  deed.  The 
latter  testified  that  he  read  the  mortgage  over  in  the  hearing  of  the  parties, 
and  that  no  objection  was  made  to  the  description.  The  mortgagee  accepted 
the  mortgage,  and  delivered  the  money  without  having  observed  or  under- 
stood that  the  mortgage  covered  only  the  undivided  one-third.  She  supposed 
that  it  was  made  in  accordance  with  the  agreement.  The  mortgagors  did 
not  testify  one  way  or  the  other.  The  point  of  the  argument  on  appellants* 
behalf  is  that  the  evidence  entirely  fails  to  show  that  the  mortgagors  were  mis- 
taken. On  the  contrary,  it  is  said  that  the  evidence  shows  that  they  were 
not  mistaken;  but  that,  in  delivering  the  mortgage  upon  the  undivided  one- 
third  of  the  land,  they  did  precisely  what  they  intended.  This  argument 
proves  too  m uch ,  and  therefore  it  proves  nothing.  Without  deny i  ng  that  they 
agreed  to  give  a  mortgage  covering  the  entire  tract,  and  that  they  received 
the  mortgagee's  money  with  knowledge  that  she  intended  to  take  and  sup- 
posed she  was  receiving  a  mortgage  corresponding  with  the  agreement,  the 
appellants  say  they  intentionally  delivered  her  a  mortgage  which  only  covered 
the  undivided  one-third  of  the  land.  A  party  who  admits  that  an  instrument 
which  a  court  of  equity  is  asked  to  reform  does  not  set  forth  the  agreement  as 
it  was  actually  made,-and  as  the  other  party  believed  it  did,  will  not  be  heard 
to  say  that  he  intentionally  brought  about  or  silently  acquiesced  in  the  dis- 
crepancy between  the  instrument  and  the  agreement  as  made.  Roszell  v. 
Roszell,  109  Ind.  354, 10  N.  E.  Hep.  114.  This  will  be  regarded  as  an  attempt 
merely  to  shift  his  position  from  that  of  one  laboring  under  an  innocent  mist^ike 
to  that  of  a  person  deliberately  intending  to  perpetrate  a  fraud.  No  advantage 
can  be  gained  in  a  court  of  conscience  by  attempting  such  a  change.  A  court  of 
equity  will  not  permit  one  party  to  take  advantage  and  enjoy  the  benefit  of 
the  ignorance  or  mistake,  either  of  law  or  fact,  of  the  other,  which  he  knew 
of  and  did  not  correct.  HolUngsworth  v.  8Ume,  91  Ind.  244;  2  Pom.  Eq. 
Jur.  §  847.  It  cannot  be  said,  as  a  matter  of  law,  that  a  party  who  accents 
a  mortgage  with  a  wrong  description,  such  as  that  contained  in  the  instru- 
ment under  consideration,  is  guilty  of  such  negligence  as  to  forfeit  all  right 
to  relief  in  a  court  of  chancery.  Morrison  v.  Collier,  79  Ind;  417;  Baker  v. 
Fyattt  supra*    There  was  no  error.    The  judgment  is  affirmed,  with  costs. 


(114  Ind.  588) 

Davis  v.  Rupb  et  aL 
(Supreme  Court  of  Indiana,    May  19,  1888.) 

COKSTITUnOITAIi  LaW— OBLIGATION  OP  C0NTRACT6— MODIFICATION  OF  RbMSPIES. 

Acts  Ind.  1879,  p.  176,  which  provided  that  the  owner  of  land  sold  by  the  sheriff 
should  have  possession  for  one  year  after  the  sale,  and  that  the  owner  or  occupant 
should  be  liable  to  the  purchaser  for  the  reasonable  rents  and  profits  in  case  there 
was  no  redemption,  was  repealed  by  act  April  11, 1881,  to  the  same  effect,  but  omit 
tin^  the  clause  as  to  rents  and  profits.  Held,  that  the  latter  act  did  not  impair  the 
obhgation  of  contracts  as  to  land  sold  to  satisfy  judgments  obtained  on  debts  in- 
curred before  its  passage. 

Appeal  from  circuit  court,  Wayne  county;  D.  W.  Comstock,  Judge. 
H,  C,  Fox  and  John  F,  BobbinSt  for  appellant.    Burchmal  cfe  Ru%^et  T,  /. 
Study,  and  Kibbey  A  Kibbey,  for  appellees. 

MiTCH£Li<*  G.  J.  The  question  for  decision  in  the  present  case  arises  upon 
the  following  facts :  Between  the  1st  day  of  January  and  the  1st  day  of  June, 
1880,  Elwood  Hadley  became  indebted  to  divers  persons  for  goods  and  mer- 
chandise sold  and  delivered.  The  debts  were  simple-contract  debts,  not  se- 
cured by  mortgage  or  other  lien  upon  real  estate.  In  the  years  1880  and  1881, 
Judgments  were  recovered  in  the  Wayne  circuit  court  against  Hadley  upon 
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the  above-meAtioned  debts.  Subsequently,  in  pursuance  of  an  order  and  de- 
cree of  the  Wayne  circuit  court,  the  decree  having  been  given  in  an  action, 
in  which  the  above-mentioned  creditors  united,  to  set  aside  an  alleged  fraud- 
ulent  conveyance  theretofore  made  of  certain  real  estate  owned  by  the  judg- 
ment debtor,  the  sheriff  of  Wayne  county,  in  the  month  of  June,  1884,  sold 
the  real  estate,  described  in  the  decree  as  the  property  of  Elwood  Hadley,  to 
John  Eupe,as  trustee  of  tlte  creditors  at  whose  suit  the  decree  had  been  given. 
No  redemption  having  taken  place  from  the  sale  so  made,  the  sheriff  executed 
a  deed  accordingly  to  the  purchaser,  as  trustee,  in  June,  1885.  Pending  the 
year  for  redemption,  Robert  F.  Davis  occupied  the  real  estate  as  tenant  of  El- 
wood Hadley;  he  having  leased  the  same  prior  to  the  sale  at  a  stipulated  sum 
by  the  month,  the  amount  agreed  upon  as  rent  being  the  fair  rental  value  of 
the  premises. 

The  facts  having  been  found  substantially  as  above  stated  in  an  action 
brought  by  the  trustee  against  Davis  to  recover  the  rent  accrued  during  tlie 
year  for  redemption,  the  court  stated  conclusions  of  law  thereon,  to  the  effect 
that  the  trustee  was  entitled  to  recover  from  tlie  tenant  of  Hadley  two-thirds 
of  the  rent  so  accrued;  the  wife  of  Hadley  being  entitled  to  the  other  one- 
third,  she  having  become  owner  of  an  undivided  one-third  of  the  premises  un- 
der the  act  of  March  12,  1875.  The  propriety  of  the  conclusions  thus  stated 
depend  entirely  upon  the  validity  of  the  act  relating  to  the  redemption  of 
lands  from  sales  on  execution  and  decretal  orders  in  force  from  and  after 
April  11,  1881.  This  act,  lilse  the  one  it  superseded,  (Acts  1879,  p.  176,)  pro- 
vided that  the  owner  of  real  estate  sold  by  the  sheriff  on  execution  or  decretal 
order  should  be  entitled  to  the  possession  of  the  land  sold  for  one  year  after 
the  date  of  the  sale.  Section  767,  Bev.  St.  1881.  Unlilce  the  earlier  act,  the 
latter  does  not  provide  that  the  owner  or  occupant  of  the  land,  during  the 
time  it  is  subject  to  redemption,  shall  be  liable  to  the  purchaser  for  the  reason- 
able rents  and  profits  thereof,  in  case  it  is  not  redeemeil.  It  is  silent  upon 
that  subject.  As  has  been  seen,  the  debts  which  formed  the  basis  of  the  sev- 
eral judgments,  tc^r  the  satisfaction  of  which  the  real  estate  was  subsequently 
ordered  to  be  sold,  were  contracted  by  £lwood  Hadley  in  1880,  while  the  re- 
demption law  of  1879  was  still  in  force.  The  sale  was  made  in  1884,  the  act 
of  1881  being  l^n  in  force.  That  act  declares,  in  effect,  that  its  provisions 
shall  not  apply  to  any  sale  made  prior  to  the  taking  effect  thereof,  but  that  all 
sales  made  after  the  passage  of  the  act,  and  all  redemptions  therefrom,  shall 
be  governed  by  its  provisions.  The  learned  circuit  court  proceeded  upon  tlie 
assumption  that  the  provisions  of  the  act  of  1879,  which  in  express  terms  ren- 
dered the  owner  or  occupant  of  land  sold  liable  to  the  purchaser  for  the  rea- 
sonable rents  and  profits  in  case  the  property  was  not  redeemed  within  the 
time  prescribed,  lemained  operative  and  in  effect  in  respect  to  contracts  made 
while  it  was  in  force,  notwithstanding  the  provisions  of  tlie  act  of  1881  in  re- 
lation to  sales  after  the  taking  effect  of  that  act.  The  later  act,  it  is  said,  in 
so  far  as  it  indicates  a  contrary  purpose  by  omitting  to  provide  for  the  recov- 
ery of  rent  by  the  purchaser  at  an  execution  sale,  is  in  conflict  with  tliose  pro- 
visions of  the  federal  and  state  constitutions,  respectively,  which  prohibit  the 
passing  of  laws  impairing  the  obligation  of  contracts.  What  constitutes  the 
obligation  of  a  contract,  in  the  constitutional  sense,  has  been  a  fruitful  sub- 
ject upon  which  much  learned  discussion  may  be  found  in  the  reported  decis- 
ions. Generally,  the  obligation  of  a  contract  may  be  said  to  be  the  legally 
enforceable  duty  which  the  obligor  is  under  to  perform  it.  Notwithstanding 
all  that  has  been  said  upon  tlie  subject,  the  boundary  line  distinguishing  en- 
actments which  affect  the  remedy  merely  from  those  which,  by  limiting  or 
changing  the  remedy,  impair  the  obligation  of  pre-existing  contracts,  has  not 
been,  and  for  obvious  reasons  cannot  be,  drawn  so  broadly  as  to  furnish  a 
satisfactory  rule  for  the  determination  of  all  cases.  *^  Every  case  must  be  de- 
termined upon  its  own  circumstances. '^     Von  Hoffman  v.  City  o/Quinoyt  4 
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Wall.  535.  Certain  general  principles  have  been  universally  accepted,  and 
whether  or  not  an  enactment  falls  within  the  constitutional  inhibition  is  to  be 
determined  by  the  application  of  those  principles  to  the  statute  and  the  con- 
tract in  question  in  each  case.  Thus  it  is  settled  that  an  existing  remedy, 
available  for  and  appropriate  to  the  enforcement  of  a  contract  when  and  where 
it  was  made,  is  within  its  obligatory  scope.  Buser  v.  Shepard,  107  Ind.  417, 
8  N.  E.  Rep.  280;  Bryaon  v.  McVreary,  102  Ind.  1,^  and  cases  cited;  Qunn  v. 
Barry,  16  Wall.  610;  Edwards  v.  Kearzey^  96  U.  S.  695.  An  available  remedy 
for  the  enforcement  of  the  contract  having  existed  at  the  time  it  was  made, 
the  obligee  may  assume  that  the  state  will  not  deprive  him  of  the  means  of 
making  his  contract  effectual  according  to  the  course  of  justice  in  the  courts. 
A  contract  having  no  other  sanction  than  the  moral  sense  of  obligation  or 
duty  possessed  by  the  persons  benefited  and  equitably  bound  to  perform,  might 
in  many  instances  be  a  delusion,  and  without  force  or  value.  Hence  there  is 
embraced  in  or  adherent  to  the  obligation  of  every,  contract  the  legal  right  to 
enforce  performance  according  to  a  mode  of  procedure  appropriate  to  the  sub- 
ject-matter of  the  contract.  This  right  to  make  the  contract  effectual  by  legal 
compulsion  is  one  of  the  most  efficient  and  essential  elements  of  its  obligation, 
and  is  as  much  a  subject  of  protection,  within  the  constitution,  as  is  any  other 
feature  of  the  contract.  Although  the  remedy  constitutes  an  essential  pait 
of  the  obligation  of  a  contract,  it  does  not  follow  that  the  existing  or  any  other 
particular  form  of  remedy  becomes  necessarily  a  contract  right  or  a  subject  of 
the  contract,  and  therefore  part  of  its  obligation,  in  such  sense  as  to  confer  a 
vested  right  in  the  remedy,  so  as  to  place  it  beyond  the  domain  of  legislative 
modification  or  change.  The  power  of  the  legislature  to  change  the  remedy 
where  no  substantial  right  under  the  contract  is  affected,  is  well  settled.  The 
prohibited  change  is  such  as  affects  or  impairs  a  contract  right,  or  which  sub- 
stantially deprives  a  party  of  adequate  means  of  enforcing  his  contract.  In 
the  languiige  of  Sharkey,  C.  J.:  "It  is  only  necessary  that  there  should  be 
an  adequate  subsisting  remedy.  *  *  *  If  the  remedy  given  be  as  good  as 
that  which  was  taken  away,  the  obligation  of  the  contract  is  not  impaired. '^ 
McMillan  Y.8prague,4:HQVf.  (Miss.) 647;  Wade,  Ketro.  Laws,  §  203;  Bald- 
win  V.  City  of  Newark,  38  N.  J.  Law,  158.  As  is  said  by  Poland,  C.  J., 
in  Richardson  v.  Cook,  37  Vt.  599:  "The  legislature  may  change  and  modify 
remedies,  forms  of  proceedings,  and  the  tribunal  itself,  as  they  choose,  but 
they  shall  not  directly  or  indirectly  destroy  or  abolish  all  remedy  whatever  by 
which  the  performance  of  any  class  of  valid,  legal  contracta  may  be  enforced." 
"The  rule  seems  to  be  that  in  modes  of  proceeding,  and  of  forms  to  enforce 
the  contract,  the  legislature  has  the  control,  and  may  enlarge,  limit,  or  alter 
them,  provided  it  does  not  deny  a  remedy,  or  so  emb<u:rass  it  with  conditions 
and  restrictions  as  seriously  to  impair  the  value  of  the  right."  Tennessee  v. 
Sneed,  96  U.  S.  69.  As  has  often  been  declared,  there  can  be  no  vested  right 
in  remedies,  provided  they  are  not  so  changed  as  to  be  rendered  nugatory. 
Hence  it  is  that  whatever  belongs  to  the  remedy  merely  is  within  the  control  of 
the  legislature,  subject  only  to  the  limitation  thaC  an  adequate  and  reasonable 
mode  of  enforcing  the  right  roust  remain  or  be  provided  which  leaves  the 
value  of  the  contract  without  substantial  depreciation  or  impairment.  Lock- 
ett  v.  Usry,  28  Qa.  345;  Bead  v.  Bank,  23  Me.  318;  White  v.  Hart,  13  Wall. 
646.  Until  the  means  which  existed  for  the  enforcement  of  a  contract  are  by 
legislation  directly  affecting  those  means  supei'seded  by  others  materially  less 
efficadotts  for  the  enforcement  of  the  contract,  there  is  no  impairment  of  its 
obligation,  even  though  a  new  remedy  may  ha^e  been  provided  which  is  less 
convenient  or  less  prompt  and  speedv  than  the  old.  Wolff  v.  New  Orleans,  103 
U.  S.  358;  Penrose  v.  Canal  Co.,  56  Pa.  St.  46;  Simpson  v.  Bank,  56  N.  H.  466 ; 
Cooley,  Const.  Lim.  849,  350. 

>1  N.  E.  Rep.  C&. 
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In  respect  to  legislative  enactments  which  effect  a  modification  of  exemp- 
tion laws,  or  laws  of  an  analogous  character,  in  force  at  the  time  of  the  ex- 
ecution of  a  contract,  the  rule  w^hich  obtains  Is  that  unless  such  enaclments 
result  In  a  substantial  encroachment  upon  the  rights  of  the  creditor,  by  de- 
stroying or  materially  affecting  a  remedy  which  entered  into  and  formed  part 
of  the  contract  itself,  the  statute  is  not  obhoxious  to  the  objection  that  it  im- 
pairs the  obligation  of  the  contract.  Taylor  v.  JStocktoell,  66  Ind.  505;  Ed- 
wards V.  Kearzey,  supra;  Bronsoii  v.  Kinzie,  1  How.  311;  Bank  v.  Sharp^ 
6  How\  301;  Morse  v.  Qoold,  11  N.  Y.  281;  Stephenson  v.  Osbom,  41  Miss. 
1 19;  Lesley  v.  Phipps,  49  Miss.  790.  Thus  it  was  held  in  Taylor  v.  StocktoelU 
mipray  upon  full  consideration  of  the  authorities,  that  the  legislature  might, 
in  pursuance  of  an  "enlightened  public  policy,  and  on  principles  of  humanity, 
reserve  to  the  debtor,  as  exempt  from  execution,  the  reasonable  means  of  car- 
rying on  his  business  and  occupation,  and  a  reasonable  amount  of  the  neces- 
saries of  life,"  and  that  the  act  of  March  12,  1875,  by  which  the  hitherto 
inchoate  interest  of  the  wife  in  the  husband's  real  estate  became  consummate, 
as  against  a  purchaser  at  a  judicial  sale,  was  not  a  material  impairment  of  a 
pre-existing  creditor's  remedy,  and  hence  not  an  infringement  upon  the  con- 
stitutional provision  under  examination.  In  that  case,  as  in  the  present,  the 
debt  was  represented  by  the  simple  contract  of  the  creditor,  unaccompanied 
by  any  specific  or  contract  lien.  Where  the  right  to  sell  a  particular  or  de- 
fined interest  in  the  debtor's  property  for  the  satisfaction  of  a  debt  is  not  made 
a  contract  right, — that  is,  a  part  of  the  contract  itself,— -but  exists  only  by  vir- 
tue of  general  statutes  authoiizing  the  property  to  be  levied  upon  and  sold, 
such  reasonable  changes,  looking  to  the  amelioration  and  protection  of  the 
wife  and  family  of  the  debtor,  as  do  not  withdraw  from  sale  a  substantial  part 
of  the  debtor's  property,  are  within  the  legitimate  province  of  the  legislature 
in  determining  the  policy  of  the  state.  Accordingly,  it  has  been  held  that 
statutes  abolishing  imprisonment  for  debt,  and  taking  awciy  the  power  of 
landlords  to  distrain  for  rent,  and  other  similar  enactments,  do  not,  within 
the  meaning  of  the  constitution,  imptiir  the  obligation  of  contracts  entered 
into  prior  to  their  enactment.  Pemiiman^s  Case,  103  U.  S.  714;  Fisher  v. 
Lacky,  6Blackf.  373;  Locketty.  Vsry,  28  Ga.  345;  Stocking  y.  Hunt,  3  Denio, 
274;  Institution  v.  Formant  33  N.  J.  Eq.  436.  By  the  common  law,  real 
estate  was  not  subject  to  be  levied  upon  and  sold  on  execution.  The  right  to 
acquire  a  lien  upon  real  estate  by  judgment,  and  the  right  to  sell  real  estate 
upon  execution,  are  derived  from  the  statute.  These  are  rights  altogether 
outside  of  the  creditor's  contract.  A  creditor,  even  thougli  he  may  have  re- 
duced his  claim  to  judgment,  has  no  contractual  interest  or  estate  in  his  debt- 
or's land.  Gimhel  v.  Stolte,  59  Ind.  446;  Iverson  v.  Shorter,  9  Ala.  713;  Ber- 
thold  V.  Fox,  13  Minn.  501,  (Gil.  462;)  Thome  v.  San  Francisco,  4  Cal.  127; 
Watson  V.  Railroad  Co.,  47  N.  Y.  157.  In  respect  to  such  rights  and  reme- 
dies i\s  are  given  by  statute,  and  are  not  secured  by  contract,  the  creditor 
** stands  wholly  upon  the  law  which  gives  him  the  remedy  for  the  collection  of 
his  debt."  Having  contracted  for  no  specific  lien  or  particular  remedy,  the 
creditor  has,  in  effect,  agreed  that  he  will  take  tfie  remedy  as  he  may  find  it, 
subject  only  to  the  condition  that  it  shall  be  reasonably  adequate  to  make  his 
contract  effectual  by  legal  compulsion,  and  such  as  other  creditors  in  like  cir- 
cumstances are  entitled  to  by  the  laws  of  the  land.  Where,  however,  a  cred- 
itor ha^  acquired  a  specific  lien  upon  or  interest  in  property  by  contract,  his 
rights  in  the  specific  property  are  then  contractual,  and  it  is  not  competent 
for  the  legislature  to  interpose  in  behalf  of  the  debtor  or  his  wife,  and  by  en- 
larging the  rights  of  either,  or  by  modifying  the  rights  of  the  creditor,  to  im- 
pair or  depreciate  the  value  of  an  antecedent  debt  or  security.  In  the  applica« 
tion  of  this  principle,  it  has  been  held  that  the  vendible  value  of  the  estate  or 
interest  of  a  mortgagee,  or  other  holder  of  a  specific  lien  upon  real  estate,  can- 
not be  materially  affected  or  appreciably  diminished  by  an  act  of  the  legisla- 
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ture  which  rendered  consummate  thfe  prior  inchoate  right  of  amarrifed  woman. 
in  the  real  estate  of  her  husband.  HelpTienstine  v.  Meredith,  84  Ind.  1; 
Bu9er  v.  87iepard,  8upra,  and  cases  cited.  In  like  manner,  it  has  been  held 
that  a  redemption  law,  the  effect  of  which  is  to  depreciate  the  vahie  of  an  an- 
tecedent security,  existing  by  way  of  mortgage,  or  which  changes  the  charac- 
ter of  the  estate  which  passes  by  a  sale  under  a  power  contained  in  a  mort- 
gage, cannot  be  maintained.  Coddington  v.  Biapham,  36  N.  J.  Eq.  674; 
HilUbert  v.  Porter,  28  Minn.  496,  11  N.  W.  Rep.  84.  So,  in  Boice  v.  Boiae; 
27  Minn.  371,  7  N.  W.  Rep.  687,  it  was  held,  where  a  clause  had  been  in- 
serted in  a  chattel  mortgage  giving  authority  to  the  mortgagee  to  take  posses- 
sion of  the  moilgaged  property  if  he  should  at  "anytime  deem  himself  inse- 
cure, "  that  the  right  to  take  possession  was  a  contract  right,  and  beyond  leg- 
islative interference. 

The  facts  found  in  the  present  case  show  that  simple-contract  creditors, 
availing  themselves  of  remedies  confessedly  ample  as  between  themselves  and 
their  debtor,  have  sold  real  estate  owned  by  the  latter  at  an  execution  or  de- 
cretal sale.  For  aught  that  appears,  the  several  debts  or  judgments  have 
been  fully  satisfied,  either  by  the  sale  of  real  estate  or  otherwise.  At  all 
events,  so  far  as  the  real  estate  in  question  is  concerned,  the  relation  of  debtor 
and  creditor  has  long  since  terminated,  and  that  of  purchaser  and  owner  of  an 
equity  of  redemption  has  followed.  It  is  difficult  to  perceive  how  it  can  now 
be  said  that  a  statute  which  fixes  the  terms  upon  which  the  owner  may  re- 
deem, can  be  said  to  impair  the  obligation  of  the  creditor's  contract,  although 
the  debt  may  have  been  coercively  collected  by  a  statutory  sale  of  the  debtor^s 
property.  Why  should  the  purchaser  of  real  estate  w*ho  bids  off  property  at 
an  execution  sale,  with  an  existing  redemption  law  in  full  view,  have  the 
right  to  appeal  to  the  contract  between  the  debtor  and  creditor?  How  is  the 
purchaser  concerned  with  the  redemption  law  which  was  in  force  at  the  lime 
the  contract  was  made?  A  purchaser  at  an  execution  sale  stands  in  no  sort 
of  legal  privity  of  contract  with  the  creditor  upon  whose  claim  the  judgment 
was  obtained.  It  does  not  alter  the  case  that  the  purchaser  and  the  creditor 
are  the  same  person.  In  respect  to  the  property  purchased,  they  cannot  be  the 
same.  The  creditors  ceased  to  be  creditors  when  the  sale  occurred.  Thence- 
forward their  Interest  in  the  property  was  as  purchasers  at  an  execution  sale, 
not  as  creditors.  It  cannot  in  reason  be  maintained  that  one  rule  should  ap- 
ply when  the  purchase  is  by  a  stranger,  and  another  when  the  creditor  or  his 
agent  becomes  the  purchaser.  To  require  a  purchaser  of  real  estate  sold  on 
execution  to  conform  to  the  terms  of  the  redemption  of  the  property  purchased, 
as  prescribed  by  the  statute  in  force  at  the  time  of  the  purchase,  does  not,  in 
any  legal  sense,  impair  the  obligation  of  the  contract  which  forms  the  basis 
of  the  judgment  upon  which  the  sale  was  made.  Substantially  this  was  said 
in  Insurance  Co,  v.  Cushman,  108  U.  S.  51,  2  Sup.  Ct.  Kep.  236.  The  facts 
in  the  case  cited  were  tliat,  at  the  time  of  the  execution  of  the  mortgage  in 
question,  the  statute  of  the  state  of  Illinois  required  the  owner  or  other  per- 
son entitled  to  redeem  to  pay  10  per  cent,  interest.  A  statute  in  force  at  the 
time  of  the  sale  authorized  a  redemption  by  paying  8  per  cent,  interest.  It 
was  insisted  that  the  value  of  the  'mottgage  contract  was  impaired  by  the 
subsequent  law  reducing  the  rate  of  interest,  because,  it  was  argued,  the  re- 
duction of  the  interest  would  necessarily  tend  to  lessen  the  number  of  bidders 
at  the  sale.  It  was  held,  however,  that  "the  laws  with  reference  to  which  the 
parties  must  be  assumed  to  have  contracted  when  the  mDrtgage  was  executed, 
were  those  which,  in  their  direct  or  legal  operation,  controlled  or  affected  the 
obligation  of  that  contract,"  and  that  the  fact  that  bidders  might  be  deterred 
by  the  reduction  of  interest  was  a  contingency  too  remote  to  justify  the  con- 
clusion, as  matter  of  law,  that  the  legislation  affected  the  value  of  the  mort- 
gage contract.  In  the  view  we  take,  the  case  cited,  involving,  as  it  did,  the 
rights  of  a  purchaser  under  a  mortgage  sale,  goes  to  an  extent  beyond  what 
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is  required  to  uphold  the  law  under  which  the  sale  was  made  in  the  present 
case.  The  right  of  the  execution  debtor  to  occupy  real  estate  sold  during  the 
fear  within  which  he  is  entitled  to  redeem,  is  a  humane  and  reasonable  rega* 
lation.  As  against  debtors,  the  redemption  law  in  force  at  the  time  of  the 
sale  has  been  uniformly  held  to  govern,  Bdwards  v.  Johnson,  105  Ind.  594, 
5  N.  E.  Rep.  716;  Moor  v.  Seaton,  31  Ind.  11.  We  can  see  no  reason  why  it 
should  not  govern  as  to  creditoirs.  Redemption  from  sales  made  in  pursuance 
of  decretal  orders  la  foreclosure  cases  may  stand  upon  a  somewhat  different 
basis.  There  is  a  sense  in  which  a  mortgagee  acquires  an  estate  or  interest  in 
the  land  mortgaged.  Subsequent  legislation  tending  to  diminish  that  quan- 
tity  or  character  of  the  estate  by  enlarging  the  right  of  the  mortgagor  might, 
in  a  given  case,  materially  and  injuriously  affect  the  value  of  the  mortgage 
lebt.  For  that  reason  the  ruling  in  Insurance  Co.  v.  Brouse,  83  Ind.  62,  is 
not  controlling  in  a  case  like  the  present.  For  the  same  reason  the  conclu- 
sions at  which  we  have  arrived  in  the  present  case  do  not  necessarily  result  in 
the  modification  of  the  c<ise  cited,  except  so  far  as  that  case  may  seem  to  have 
general  application  to  all  contracts.  Concerning  mortgages,  the  question  re- 
mains for  further  examination.  As  has  been  observed,  every  case,  though  it 
may  involve  a  purchtise  at  a  mortgage  sale,  must  depend  largely  upon  its  own 
circumstances.  Regard  must  be  had  to  the  effect  of  the  law  upon  contracts 
as  cases  arise,  in  determining  whether  or  not,  within  the  given  principles,  the 
obligation  of  the  contract  has  been  impaired. 

Upon  the  facts  found  in  the  present  case  our  conclusion  is  that  the  learned 
circuit  court  erred.  Tlie  judgment  is  reversed,  with  costs,  witii  direction  to 
the  court  below  to  restate  its  conclusions  of  law»  and  to  render  Judgment  in  ac- 
cordance with  this  opinion. 

ai5  Ind.  100) 

"Willis  et  al.  ©.  Gushman*. 
(Supreme  Court  of  Indiana,    May  29, 1888.) 

EZIMPTIONB—DkBTS  Ck)NTRAOTSI>  BBFOBB  PaSSAGB  OT  AGT— DiSCHARGB  IN  BATTKRUFTOT 

— Nbw  Promisb. 

Renewing  a  note  after  the  maker's  discbarge  in  bankniptov  is  in  law  contracting 
a  new  debt,  so  as  to  give  him  the  benefit  of  act  Ind.  Mi^  81,  lb79,  (Rev.  St  Ind.  1881, 
S  703,)  providing  that  a  resident  householder  may  hold  $600  instead  of  $300  worth 
of  property  exempt  from  forced  sale  on  execution  or  other  process  for  a  debt  there- 
after contracted. 

Appeal  from  circuit  court,  Sullivan  county;  John  T.  Hays,  Special  Judge. 

Action  of  replevin,  by  Thomas  K.  Oushman  against  Lemuel  H.  Willis  et 
oZ.v  to  recover  certain  personal  property.  There  was  judgment  for  plaintiff* 
and  defendants  appeal. 

John  C.  Briggs  and  William  C.  Hultz,  for  appellants,  Beasley  (&  Will* 
iams  and  W.  8.  Maple,  for  appellee. 

HowK,  J.  In  this  case,  errors  are  assigned  here  by  appellants  (defendants 
below)  which  call  in  question  (1)  for  the  tirst  time  the  sufficiency  of  the  facts 
stated  in  the  complaint  to  constitute  a  cause  of  action;  and  (2)  the  trial  court's 
conclusions  of  law  upon  its  special  finding  of  facts  herein.  Plaintiff,  Cush- 
man»  sued  the  defendants  herein,  in  an  action  of  replevin,  to  recover  the  pos- 
session of  certai  n  personal  property,  all  in  Sullivan  county,  Ind.  The  complaint 
was  good,  beyond  all  doubt,  when  questioned,  as  it  was,  {^ter  trial  and  findings 
thereon,  with  all  their  curative  virtues,  for  the  first  time  by  an  assignment  of 
error  in  tliis  court.  Defendants  answered  by  a  general  denial  of  the  com- 
plaint herein.  The  issues  joined  were  tried  by  the  court,  and,  at  defendants* 
request,  the  court  made  a  special  finding  of  facts  lierein,  and  thereon  stated 
eonciusions  of  law  in  favor  of  plaintiff,  and  rendered  judgment  accordingly. 
The  facts  found  by  the  court  were  substantially  as  follows:    (1)  On  the  2d 
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day  of  January,  1875,  plaintiff  became  indebted  to  one  James  K.  Medeker  in 
the  sum  of  $250,  and  plaintiff  then  executed  to  Medsker  his  promissory  note 

for  such  debt.    (2)  On  the day  of ,  1879,  plaintiff,  Cushman, 

was  duly  discharged  in  bankruptcy  by  the  United  States  court  having  com- 
petent autliority  in  that  behalf,  and  received  his  discharge  as  provided  by  law, 
and  the  aforesaid  debt  was  duly  filed  in  said  bankruptcy  proceeding,  and  al- 
lowed by  the  court  therein,  but  no  part  of  the  debt  was  paid  at  the  time  said 
Cushman  so  received  his  discharge  in  bankrupcy.  (3)  On  February  1,  1880, 
plaintiff  executed  his  promissory  note  to  said  Medsker  io  the  sum  of  8308.25, 
with  interest  at  6  per  cent,  per  annum,  and  due  three  yeare  after  date,  waiv- 
ing valuation  or  appraisement  laws,  which  last-mentioned  note  was  given 
for  said  debt  evidenced  by  the  note  so  filed  in  bankruptcy  as  aforesaid,  with 

the  accrued  interest,  and  for  no  other  consideration.     (4)  On  the day 

of  Marcli,  1883,  said  last-mentioned  note  was  assigned  to  defendant  William 
A.  Hawkins  for  a  valuable  and  sufficient  consideration.  (5)  Defendant 
AVilliam  A.  Hawkins  duly  recovered  judgment  on  said  last  executed  note  in  the 
Sullivan  circuit  court,  at  Its  June  term,  1885,  against  said  Thomas  K.  Cush- 
man, for  8272.35,  the  balance  of  unpaid  principiil  and  interest  thereof,  which 
judgment  is  still  in  full  force  and  unpaid,  and  has  never  been  stayed,  and  said 
judgment  was  rendered  on  July  3, 1885.  (6)  On  July  27, 1885,  an  execution 
was  duly  issued  on  said  judgment,  on  the  order  of  said  Hawkins,  by  the  clerk 
of  such  court,  and  delivered  to  defendant  Willis,  sheriff  of  Sullivan  county » 
who,  on  January  12,  1886,  levied  said  execution  on  certain  described  personal 
property,  being  the  same  now  in  suit.  Plaintiff  claimed  such  property  as  ex- 
empt from  said  execution,  and  claimed  and  demanded  that  $600  worth  of 
property  should  be  set  off  to  him,  and  exempted  from  said  execution,  and  de- 
fendants only  conceded  to  plaintiff  the  right  to  have  8300  worth  of  property 
set  off  and  exempted  from  said  execution.  (7)  Plaintiff  thereupon  prepared 
a  proper  schedule  and  appraisement,  and  presented  the  same  to  defendant 
Willis,  then  sheriff  of  such  county,  and  claimed  said  property  as  exempt  from 
sale  on  said  execution,  and  demanded  that  the  same  should  be  set  apart  as  ex- 
empt; all  of  whioh  proceedings  claiming  said  property  as  exempt  were  had 
and  done  in  due  form  of  law,  and  said  property  was  and  is  of  the  value  of 
$500.  The  defendants  requested  plaintiff  to  select  out  of  said  property  an 
amount  equal  in  value  to  $300,  but  plaintiff  refused  to  select  any  part  thereof, 
but  claimed  and  demanded  all  of  said  propr>rty  as  exempt  from  sale  on  said 
execution,  and  defendants  refused  such  demand.  (8)  The  plaintiff  is,  and  for 
lOyears  last  past  has  been,  a  resident  householder  of  Sullivan  county,  Ind» 
(9)  On  June  23,  1886,  plaintiff  commenced  this  suit  for  the  replevin  of  said 
property.  (10)  Proper  steps  have  been  taken  to  preserve  the  said  levy  by 
duly  issuing  a  venditioni  exponas,  (11)  Said  execution  was  issued  on  a 
judgment  as  afor^^said,  which  said  judgment  was  founded  on  a  complaint, 
which  said  complaint  was  in  these  words,  (setting  out  a  copy  of  William  H. 
Hawkins*  complaint  on  the  note  last  executed  on  the  1st  day  of  Februai7, 
1880,  and  also  a  copy  of  such  note,  which  we  omit.)  Upon  the  foregoing 
facts,  tlie  trial  court  stated  its  conclusions  of  law  substantially  as  follows: 
(1)  Plaintiff  is  entitled  to  have  $600  worth  of  propei-ty  exempt  from  side  on 
said  execution.  (2)  Plaintiff  is  the  owner  and  entitled  to  the  possession  of 
the  property  described  in  finding  'Hq.  6. 

[Signed]  "John  T.  Hats,  Special  Judge." 

We  are  of  opinion  that,  upon  the  facts  specially  found,  the  trial  court  did 
not  err  in  its  conclusions  of  law,  or  either  of  them.  The  question  for  decision 
in  this  case  may  be  thus  stated:  Upon  the  facts  found  by  the  trial  court, 
what  amount  of  property  was  the  plaintiff,  Cushman,  entitled  to  claim  and 
hold,  under  the  law  of  this  state,  as  exempt  from  seizure  or  sale  for  the  pay- 
ment of  his  debt  to  the  defendant  Hawkins?  The  defendants  virtually  con- 
ceded that  plaintiff  was  entitled  to  claim  8300  worth  of  property  as  exempt 
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from  seizure  or  sale  on  said  Hawkins'  execution ;  for  the  court  found  as  a 
fact  tliat  they  requested  plaintiff  to  select  out  of  his  property  an  amount  equal 
in  value  to  $300.  But  plaintiff  claimed  and  demanded  all  of  his  property, 
which  tlie  court  found  to  be  of  the  value  of  ^00,  as  exempt  from  sale  on  said 
execution.  In  section  22  of  the  bill  of  rights  of  our  state  constitution  of  No- 
vember 1,  1851 ,  it  is  provided  as  follows ;  "  The  privilege  of  the  debtor  to  enjoy 
the  necessiiry  comforts  of  life  shall  be  recognized  by  wholesome  laws,  exempting 
a  reasonable  amount  of  property  from  seizure  or  sale  for  the  payment  of  any 
debt  or  liability  hereafter  contracted,  and  there  shall  be  no  imprisonment  for 
debt,  except  in  case  of  fraud."  In  accordance  with  the  requirements  of  this 
section  of  the  bill  of  rights,  the  general  assembly  of  this  state,  at  the  first  ses- 
sion thereof  after  tlie  taking  effect  of  the  constitution  of  1851,  enacted  a  law 
entitled  ''An  act  to  exempt  property  from  sale  in  certain  cases,"  approved 
February  17,  1852.  In  the  first  section  of  this  act  it  was  provided  that  an 
amount  of  property  not  exceeding  in  value  ;|^0,  owned  by  any  resident  house- 
holder, should  not  be  liable  to  sale  on  execution,  or  any  other  final  process 
from  a  court,  for  any  debt  growing  out  of  or  founded  upon  a  contract,  ex- 
press or  implied,  "after  the  4th  of  July,  1852."  2  Ilev.  St.  1876,  p.  353. 
This  section  remained  in  force,  just  as  it  was  enacted,  until  May  31,  1879, 
when  it  was  superseded  by  an  amended  section,  now  known  as  section  703, 
Rev.  St.  1881,  and  since  in  force,  which  reads  as  follows:  "An  amount  of 
property  not  exceeding  in  value  six  hundred  dollars,  owned  by  any  resident 
householder,  shall  not  be  liable  to  sale  on  execution,  or  any  other  final  proc- 
ess from  a  court,  for  any  debt  growing  out  of  or  founded  upon  a  contract, 
express  or  implied,  after  the  taking  effect  of  this  act."  Applying  this  state- 
ment of  our  exemption  laws  to  the  facts  found  by  the  trial  court,  it  will  be 
seen  that  when  plaintiff  first  became  indebted  to  James  K.  Medsker,  on  tlie 
2d  day  of  January,  1875,  the  law  allowing  an  exemption  of  property  not  ex- 
ceeding in  value  $300  was  in  force;  and  that  when  plaintiff  gave  Medsker  a 
new  note  for  the  debt,  on  February  1,  1880,  the  law  allowing  an  exemption 
of  property  not  exceeding  in  value  $600  was,  as  it  still  is,  in  full  force. 
Hawkins  recovered  his  judgment  on  the  note  last  executed,  but  he  claims 
that  plaintiff  is  entitled  to  an  exemption  of  only  $300  worth  of  property  on 
the  execution  on  his  judgment,  because  he  says  that  the  note  last  executed 
was  given  for  the  same  debt  evidenced  by  plaintiff's  first  note  to  Medsker. 
There  can  be  no  doubt  that  plaintiff's  discharge  in  bankruptcy,  as  found  by 
the  court,  released  him  absolutely  from  all  legal  and  personal  liability  upon 
bis  first  promissory  note  to  said  James  K.  Me£ker.  Such  discharge  operated 
as  an  actual  extinguishment  of  all  pre-existing  debts,  claims,  liabilities,  and 
demands  against  the  said  bankrupt,  Medsker,  which  were  or  might  have  been 
proved  against  his  estate  in  bankruptcy.  Section  5119,  Ilev.St.  U.  S.;  Rout 
V.  E8py,93  Ind.  511;  Post  v.  Losey.  Ill  Ind.  74, 12  N.  E.  liep.  121.  But, 
while  this  is  so,  plaintiff's  discharge  in  bankruptcy  did  not  pay  his  debt  to 
Medsker,  but  left  him  morally  bound  to  pay  such  debt,  if  able  to  do  so,  at  some 
future  time.  This  monil  obligation  resting  on  plaintiff  constituted  a  suffi- 
cient consideration  for  the  promissory  note  he  executed  to  Medsker,  after  his 
discharge  in  bankruptcy,  on  the  1st  day  of  February,  1880,  as  found  by  the 
trial  court.  It  is  true  that  the  new  promissory  note  revived  the  original  debt 
of  plaintiff  to  Medsker.  Carey  v.  Hess,  112  Ind.  398,  14  N.  E.  Rep.  235,.and 
cases  cited.  But  it  cannot  be  said,  we  think,  that  the  laws  in  force  at  the 
time  the  original  debt  was  contracted,  and  repealed  or  superseded  before  the 
execution  of  the  new  note,  are  also  revived  and  made  the  measure  of  the  rights 
and  remedies  of  the  parties  in  relation  to  said  new  note.  On  the  contrary,  it 
must  be  held  that  the  rights  and  remedies  of  the  parties  to  such  new  note 
must  be  measured  and  governed  by  the  statutes  affecting  their  rights  and 
remedies  in  force  at  the  time  the  remedy  is  sought.  The  original  debt  was 
revived  when  the  new  promissory  note  was  given,  not  as  of  the  date  when 
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such  original  debt  was  contracted,  but  as  of  the  date  of  such  new  note.  See 
Davis  V.  Rupe,  ante,  163,  (decided  at  last  term.)  The  judgment  is  affirmed* 
with  costs. 


(115  Ind.  22) 

Sherlock  v.  Louisville,  N.  A.  &  O.  Rt.  Co, 
{Supreme  Court  of  Indiana,    May  28, 1888.) 

1.  Eminent  Domain— Rightb  and  Remedies  of  Owners— Limitation. 

In  an  action  to  recover  damages  for  the  occupation  of  land  by  a  railway  company, 
a  count  alleging  that  the  company  has  been  in  possession  for  more  than  20  years 
without  consent  of  the  owner,  and  praying  for  the  ejectment  of  the  company,  is  had 
on  demurrer,  as  the  right  of  action  is  barred  by  the  20-years  statute  of  limitations, 
and  no  damages  can  be  recovered  under  such  count. 

a.  Same— Prescription. 

In  an  action  against  a  railway  company  to  recover  damages  for  the  oooupation  of 
land,  a  count  alleging  that  the  company  erected  its  road  on  the  land  SI  years  before 
the  action  was  brought,  and  praying  for  perpetual  injunction,  is  bad  on  demurrer, 
as  the  company  has  acquired  title  by  prescription. 

8.  Same— Claim  for  Damages— Running  with  the  Land. 

In  an  action  against  a  railway  company  to  recover  damages  for  the  taking  of  land, 
all  iniuries  that  naturally  result  from  the  construction  and  operation  of  the  road 
may  oe  recovered.  Such  damages  accrue  to  and  must  be  recovered  by  the  owner 
of  tiie  land  when  the  road  was  built.  The  claim  does  not  pass  with  the  land,  and  a 
grantee,  to  recover,  must  procure  an  assignment  of  the  claim. 

4.  Same— Fencing  up  Track. 

A  strip  of  land  60  feet  wide,  taken  by  a  railway  company,  is  necessary  to  the 
operation  of  its  road^  and,  where  it  has  oeen  in  possession  for  more  than  20  years, 
an  owner  of  the  adjoining  land  cannot  build  a  tence  on  the  strip,  or  ask  damages 
for  its  removal  by  the  company. 

6.  Same— Bridges— Overflow— Accrual  of  Action. 

A  railway  company  is  liable  for  the  Overflow  of  adjoining  land  resulting  from  the 
negligent  construction  of  a  bridge  over  a  natural  water  course ;  and,  where  the 
overflow  occurs  at  a  time  of  high  water,  the  cftuse  of  action  arises  then^  and  not  at 
the  time  the  bridge  was  constructed. 

Appeal  from  circuit  court,  Martin  county;  Francis  Wilson,  Judge. 

Action,  by  John  Sherlock  against  the  Louisville,  New  Albany  &  Chicago 
Bail  way  Company,  to  recover  damages  for  trespass.  There  was  judgment 
for  defendant,  and  plaintiff  appeals. 

W.  R.  Gardner  and  Buskirk  <fe  Duncan,  for  appellant.  Geo.  W.  Basley 
and  Geo.  W.  Friedley,  for  appellee. 

ZoLLARS,  J.  A  demurrer  was  sustained  to  the  second  and  sixth  paragraphs 
of  appellant's  complaint.  This  ruling  is  assigned  as  one  of  the  errors  for 
which  the  judgment  should  be  reversed.  Th«  substance  of  the  second  para- 
graph is  that  appellant  has  owned  a  prescribed  tract  of  land  for  30  years;  that 
in  1883  the  Kew  Albany  &  Salem  Railroad  Company,  duly  incorporated  un^ 
der  the  laws  of  this  state,  without  having  had  damages  assessed  or  tendered 
to  appellant,  or  his  predecessor  in  the  ownersliip  of  the  land,  and  without  his 
consent,  or  the  consent  of  such  predecessor,  entered  upon  tJie  land,  and  con- 
structed its  road  thereon;  that  said  company  and  its  successor,  the  appellee 
herein,  also  a  corporation  under  the  laws  of  this  state,  have  ever  since  unlaw- 
fully continued  to  use  the  road,  so  constructed,  in  the  operation  and  moving 
of  its  trains,  and  threatens  to  continue  to  so  use  the  same;  that  said  appro- 
priation and  use  of  the  land  thus  occupied  by  the  road  have  damaged^the  land, 
and  appellant,  in  the  sum  of  82,000.  The  prayer  wais  for  $2,000,  and  a  per- 
petual injunction  against  the  further  use  of  the  road  across  appellant's  land, 
in  the  running  and  operation  of  appellee's  trains  thereon,  etc.  The  substance 
uf  the  sixth  paragraph  is  that  appellant  is  the  owner  of,  and  entitled  to  the 
possession  of^  described  strip  of  land  30  feet  wide;  that  appellee,  a  railway 
corporation  incorporated  under  the  laws  of  this  state,  unlawfully  and  without 
right,  25  years  before  the  commencement  of  this  action,  went  into  the  pos- 
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flession  of  the  strip  of  land,  and  has  continuously,  without  appellant^s  consent* 
held  the  possession  and  use  of 'it,  and  without  right  kept  him  out  of  tlie  pos- 
session of  the  same,  to  his  damage  in  the  sum  of  $2,000.  The  prayer  was 
for  the  possession  of  the  land,  and  for  SltOOO  damages. 

It  will  be  observed  that  the  sixth  paragraph  is  in  ejectment,  for  the  posses- 
sion of  the  land  occupied  by  the  railway  company  by  its  road-bed.  For  that 
purpose  the  paragraph  is  clearly  bad.  It  is  averred  in  that  paragraph,  as  will 
be  seen,  tliat  the  railway  company  entered  and  constructed  its  railway  upon 
the  strip  of  land  25  years  before  the  bringing  of  this  action,  in  1884.  It  is 
also  averred  that  the  railway  company  took  possession  and  had  held  the  strip 
of  land  without  the  consent  of  appellant,  and  has  ever  since  excluded  him 
therefrom.  It  thus  appears  that  the  company  had  held  the  possession  of  the 
strip  of  land  adversely  to  appellant  for  25  years  before  he  took  any  steps  to  re- 
cover it  by  action;  and  thus  it  appears  that  appellant's  right  to  eject  the  com- 
pany from  the  land  is  barred  by  the  20-years  statute  of  limitations.  The  rule 
is  settled  in  this  state  that  a  demurrer  will  not  be  sustained  to  a  complaint  on 
the  ground  that  it  shows  a  cause  barred  by  the  statute  of  limitations,  unless 
it  also  appears  that  the  cause  does  not  come  within  any  of  the  exceptions  to 
the  statute  where  there  are  such  exceptions.  Epperson  v.  Hostetter,  95  Ind. 
588,  and  cases  there  cited ;  Lehman  v.  Scott,  118  Ind.  76, 14  N.  E.  Kep.  914.  If 
there  are  no  exceptions  to  the  statute,  or  if  it  appear  from  the  complaint  that 
the  cause  does  not  come  within  the  exceptions  where  there  are  any,  a  demur- 
rer will  be  sustained  if  it  appear  from  the  complaint  that  the  statutory  period 
of  limitations  has  expired,  and  the  case  is  otherwise  within  the  statute. 
There  are  exceptions  to  the  statute  of  limitations  applicable  here.  One  of 
them  is  that  any  person,  being  under  legal  disabilities  when  the  cause  of  ac- 
tion accrues,  may  bring  his  action  within  two  years  after  the  disability  is  re- 
moved. Rev.  St.  1881,  §  296.  Infants  are  persons  under  legal  disabilities 
within  the  terms  of  the  above  section.  Bev.  St.  1881,  §  1285;  Lehman  v. 
Scott,  14  K.  £.  Kep.  914.  It  clearly  enough  appears  here  that  appellant's  cause 
of  action,  as  made  by  the  sixth  paragraph  of  his  complaint,  does  not  fall  within 
this  exception.  It  is  shown  by  the  averments  in  that  paragraph  that  he  had 
been  the  owner  of  the  land  for  at  least  twenty-five  years,  and  that  during  that 
time  it  had  been  occupied  by  the  railway  company.  If  he  was  but  one  day 
old  at  the  time  the  company  entered  upon  and  took  possession  of  the  land,  he 
attained  the  age  of  twenty-one  years  four  years  before  this  action  was  com- 
menced; and  thus  it  appears  that  the  railway  company  held  adverse  posses- 
sion of  the  stiip  of  land  for  more  than  twenty  years,  and  that  appellant  did  not 
commence  his  action  within  two  years  after  his  disability  was  removed.  It 
clearly  enough  appears,  also,  that  the  appellee  was  not,  during  any  of  the  time 
during  which  it  held  the  strip  of  land,  a  non-resident  of  the  state,  or  absent 
on  public  business,  within  the  terms  of  section  297,  Uev.  St.  1881,  which  con- 
stitutes another  exception  to  the  statute  of  limitations.  It  is  averred  that  the 
railway  company  was  incorporated  under  the  laws  of  this  state,  and  that  it 
continuously  held  the  possession  of  the  strip  of  land,  and  maintained  and 
operated  its  road  thereon;  and  thus  it  appears  that  the  company  was  a  resi- 
dent of  this  state,  and  was  continuously  present,  operating  its  road.  That 
the  company  may  have  taken  possession  of  the  strip  of  land  in  the  first  place 
as  a  trespasser  did  not  prevent  the  running  of  the  statute  of  limitations. 
Adverse  possession  is  often  wrongful,  and  may  often  commence  by  a  tres- 
pass, but  that  does  not  prevent  the  running  of  the  statute  of  limitations. 
That  stiitute  is  a  statute  of  repose,  and  may  settle  the  title  in  an  original 
wrong-doer.  The  holding  in  the  case  of  Sibley  v.  Ellis,  11  Gray,  417,  is  cor- 
rectly stated  in  the  syllabus,  as  follows:  **Open  and  adverse  use  for  twenty 
years  will  establish  a  right  of  way,  although  the  use  began  in  a  trespass." 

The  conclusion  above  reached,  also  disposes  of  the  claim  for  damages  as 
made  In  the  paragraph  under  consideration.    In  an  analogous  case,  the  su- 
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preme  court  of  Massachusetts  said:  "The  court  are  of  the  opinion  that  where 
a  mill-owner  and  bis  predecessor  have  in  fact  enjoyed  and  exercised  the  right 
of  keeping  up  his  dam  and  flowing  the  land  of  another  for  a  period  of  twenty 
years,  without  payment  of  damages,  and  without  any  demand  or  claim  of 
damages,  or  the  assertion  of  the  right  to  damages,  it  is  evidence  of  a  right  to 
flow  without  payment  of  damages,  and  will  be  a  bar  to  such  claim.  It  is  very 
clear  that  to  raise  a  dam  on  one's  own  land,  by  which  the  water  is  set  back 
on  another's,  without  grant  from  the  latter,  would  be  a  tort,  for  which  case 
would  lie.  If  such  a  claim  is  continued  for  twenty  years,  without  action, 
complaint,  or  protest  on  the  part  of  the  land-owner,  it  is  evidence  of  a  right; 
and,  as  such  right  may  be  and  often  is  acquired  by  grant,  it  is  taken  to  be 
presumptive  evidence  of  a  grant,  and  may  be  so  pleaded."  Williams  v.  iVeZ- 
son,  23  Pick.  141.  See,  also.  Roots  v.  Beck,  109 Ind.  472, 9 N.  E.  Rep.  698,  and 
cases  there  cited.  When  the  presumption  of  a  grant  is  thus  raised  by  20  years' 
occupancy,  it  cannot  be  said  that  damages  may  be  awarded  against  an  occu- 
pant for  having  done  that  which  he  might  legally  do  as  the  owner  of  the  land. 
When  time  has  made  the  occupancy  right  and  legal,  it  has  swept  away  all 
claims  for  damages  by  reason  of  that  occupancy.  A  person  cannot  be  held 
liable  for  the  occupancy  of  land  which  he  had  a  right  to  occupy  as  against  all 
others.  The  case  of  Cox  v.  Railroad  Co.,  48  Ind.  178,  is  relied  upon  by  ap- 
pellant in  support  of  his  contention  that  the  20-year8  statute  of  limitations 
will  not  defeat  a  recovery  for  damages  resulting  from  the  alleged  unlawful  de- 
tention of  the  land  by  the  railway  company.  It  is  argued  that*that  case 
lends  support  to  the  contention  that  the  railroad  as  constructed  and  main- 
tained,  and  the  operation  of  the  trains  over  it,  was  and  is  a  continuing  nui- 
sance, and  that  each  day's  continuance  is  a  new  nuisance,  for  which  damages 
may  be  recovered.  With  reference  to  that  case,  it  should  be  observed,  in  the 
first  place,  that  it  arose  out  of  an  unauthorized  construction  of  the  railway 
upon  a  public  street;  and,  in  the  second  place,  that  it  does  not  appear  in  the 
case  that  the  street,  or  any  part  of  it,  had  been  advei-sely  or  otherwise  occupied 
by  the  railway  company  for  a  period  of  20  years.  In  those  particulars,  the 
case  is  distinguishable  from  that  before  us.  It  should  be  observed,  also,  that 
the  section  quoted  in  the  opinion  in  that  case  from  Angel  on  Limitations 
is  authority  in  support  of  the  proposition  that  an  adverse  occupancy  for  a 
period  of  20  years  will  defeat  a  claim  for  damages  resulting  from  such  occu- 
pancy as  made  here.  The  section  thus  quoted  is  in  harmony  with  the  Mas- 
sachusetts ctise  above,  and  with  the  rule  laid  down  by  Mr.  Wood  in  his  work 
on  Limitations  of  Actions,  at  page  376,  §  181,  as  follows:  "While,  as  we  have 
stated,  each  continuance  of  a  nuisance  is  treated  as  a  new  nuisance,  and  fur- 
nishes a  new  ground  of  action  which  affords  a  good  ground  of  recovery,  although 
the  statute  may  have  run  upon  former  injuries  from  the  same  nuisance,  yet 
this  proposition  only  holds  good  when  the  action  is  brought  before  the  person 
erecting  or  maintaining  the  nuisance  has  acquired  a  prescriptive  right  to  do  so 
by  the  lapse  of  such  a  period  as  bars  an  entry  upon  lands  adversely  held 
by  another;  that  being  the  period  universally  adopted  in  this  country  for  the 
acquiring  of  prescriptive  rights,"  etc.  That  a  right  to  maintain  a  public 
nuisance  cannot  be  acquired  by  prescription,  and  that  each  day's  continuance 
of  such  a  nuisance  is  a  new  nuisance  for  which  a  public  prosecution  will  lie, 
notwithstanding  the  nulsance^may  have  been  maintained  for  more  than  20 
years,  is  well  settled.  To  that  extent,  and  no  further,  go  the  authorities  cited 
by  appellant  See  State  v.  Phipps,  4  Ind.  515.  See,  also,  Wood,  Nuls.  (2d 
B 1.)  769, 770;  Pettis  ▼•  Johnson,  56  Ind.  139.  It  may  be  observed,  however, 
that  there  are  cases  where  the  state  may  be  estopped  from  maintaining  such 
a  prosecution.  See  Hamilton  v.  State,  106  Ind.  361,  7  N.  B.  Rep.  9.  The 
above  authorities  show,  also,  that  a  rigtit  to  maintain  what  is  strictly  a  private 
nuisance  may  be  acquired  by  prescription,  and  that  the  time  necessary  to 
perfect  a  prescriptive  right  is  the  period  which  bars  an  entry  upon  lands  ad- 
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versely  held  by  another,  which,  in  most  of  the  states,  is  20  years.  In  that 
regard  those  authorities  are  fully  supported  by  the  law  writers  and  the  ad- 
judicated cases.  See  Wood,  Nuis.  763  et  seq.;  Id.  §  704  et  seq.,  and  cases 
there  cited;  1  Hil.  Torts,  (4th  £d.)  653,  and  cases  there  cited.  See,  also, 
Snotoden  v.  Wilas,  19  Ind.  10;  Mitchell  v.  Parks,  26  Ind.  354;  Postlethwaite 
V.  Payne,  8  Ind.  104.  If  we  regarded  the  case  of  Cox  v.  Uailroad  Co.,  svpra, 
as  really  in  conflict,  to  any  extent,  with  our  conclusion  here,  we  should  feel 
constrained  to  overrule  it  to  that  extent.  If,  then,  it  may  be  said  here  that 
the  road,  as  constructed  and  operated  over  appellant's  land,  without  his  con- 
sent and  without  compensation  first  paid,  was,  in  any  sense  a  nuisance,  it 
was  nothing  more  than  a  private  nuisance,  and  it  is  very  clear  that  there  can 
be  no  recovery  for  damages  resulting  from  such  construction  and  operation, 
because  more  then  20  years  of  occupancy  and  user  have  made  that  construc- 
tion And  operation  lawful.  Our  conclusion  is  that  the  sixth  paragraph  of 
the  complaint  was  not  good,  and  that  the  demurrer  thereto  was  properly  sus- 
tained. 

While  the  second  paragraph  is  not,  in  a  strict  sense,  for  the  possession  of 
the  land,  and  the  ejectment  of  the  railway  company  therefrom,  practically  it 
amounts  to  the  same  thing.  For  all  practical  purposes,  the  company  might  as 
well  be  ejected  from  the  land  as  to  be  perpetually  enjoined  from  operating  its 
trains  over  the  road.  It  is  shown  by  the  averments  in  the  paragraph  that  the 
road  was  constructed  upon- and  across  the  land  in  1853,  31  years  before  the 
action  was  commenced,  in  1884.  If  it  be  said  that  the  construction  and  oper- 
ation of  the  road,  because  without  the  consent  of  appellant  and  his  predecessor 
in  the  ownership  of  the  land,  was  thus  constructed  and  operated  against  their 
will,  then  we  shall  have  a  case  of  adverse  possession  for  more  than  20  years, 
and  all  that  has  been  said  in  relation  to  the  sixth  paragraph  of  the  complaint 
is  applicable  here,  and  the  second  paragraph  must  be  held  bad.  While  the 
construction  of  the  road  upon  the  land  is  alleged  to  have  been  without  the 
consent  of  the  owners  of  it,  there  is  no  averment  that  they  at  any  time  ob- 
jected, or  took  any  steps  to  prevent  such  construction.  For  more  than  30 
years  they  stood  by«  and  allowed  the  railway  company  to  expend  its  money  in 
the  construction  and  repair  of  the  road.  They  ought  now  to  be  held  as  ac- 
quiescing in  the  construction  and  operation  of  the  road.  It  is  too  late  now  to 
eject  the  company  from  the  land,  or  to  invoke  the  aid  of  a  court  of  equity  to 
enjoin  it  from  operating  the  road,  which  would  be  practically  the  same  thing. 
It  was  intimated  in  the  case  of  Cox.  v.  Railroad  Co,,  48  Ind.  178,  relied  upon 
by  appellant,  that  the  land-owner  might  at  anytime  enjoin  the  use  of  the  road 
by  the  railway  company,  had  the  company  claimed  the  right  to  continue  the 
use  of  it.  So  far  as  that  case  holds,  or  impliedly  holds,  such  a  doctrine,  it  has 
been  distinguished  and  impliedly  disproved  in  the  later  cases,  by  the  state- 
ments that  no  question  was  there  made  upon  the  delay  in  bringing  the  action, 
and  by  the  holdings  that,  after  a  long  delay,  courts  of  equity  will  not  interfere 
by  enjoining  the  operation  of  the  road  by  the  company.  City  of  Logansport 
V.  Uhl,  99  Ind.  531.  We  cannot  do  better  here  than  to  repeat  what  was  said 
in  the  recent  case  of  Railway  Co,  v.  Smith,  15  N.  E.  Rep.  256,  viz.:  "As 
has  been  seen,  injunctive  relief  will  only  be  granted  when  application  therefor 
is  reasonably  made.  A  land-owner  who  stands  by  and  acquiesces  until  a  rail- 
way company  has  expended  its  money,  and  constructed  its  track  across  his 
land,  so  that  the  track  at  that  point  became  a  part  of  its  line,  will  not  there- 
after be  entitled  to  invoke  the  aid  of  a  court  of  equity  in  arresting  an  enter- 
prise in  which  the  public  as  well  as  the  railroad  company  have  an  interest. 
Upon  considerations  of  public  policy,  as  well  as  upon  recognized  principles 
of  justice,  courts  of  equity  will  refuse  to  interfere  after  a  railroad  corpora- 
tion has  entered  upon  land  with  the  consent  or  by  the  license  of  the  owner, 
and  has  expended  money  in  the  construction  of  its  road  upon  the  strength  of 
such  license  or  consent,  or  where  the  land-owner  has  acquiesced  in  the  use  of 
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his  land  by  the  railroad  company  until  the  public  interest  or  convenience  be- 
come involved.  Campbell  v.  Railroad  Co.^  110  Ind.  490,  11  N.  E*  Kep.  482; 
Railroad  Co,  v.  Jones,  103  Ind.  386,  6  N.  E.  Bep.  8;  Buchanan  v.  RaiU 
way  Co.,  71  Ind.  265;  Bor.  R.  R.  741, 750, 751 ;  2  TV^ood,  Ry.  Law,  794. "  The 
holding  in  the  case  of  Railway  Co.  v.  Alle:nt  15  K.  E.  Rep.  446,  is  correctly 
stated  in  the  syllabus,  as  follows:  "Where  a  railway  company  enters  upon 
land  without  right,  and,  with  the  knowledge  and  acquiescence  of  the  owner, 
constructs  a  railroad  thereon,  knd  operates  the  railroad  in  the  public  service 
until  public  rights  have  been  acquired,  this  will,  on  the  ground  of  public 
policy,  preclude  him  from  severing  the  line  of  the  railway  by  a  possessory 
action,*'  etc.  See,  also.  Railroad  Co,  v.  Clifford,  15  N.  E.  Rep.  524;  Rail- 
way  Co,  V.  Nye,  113  Ind.  — ,  15  N.  E.  Rep,  261 ;  McAulay  v.  Railroad  Co., 
33  Vt.  311.  The. paragraph  under  consideration  does  not  make  a  case  which 
would  justify  the  court  in  enjoining  the  operation  of  the  road  by  the  company. 
Xeitber  does  it  make  a  case  for  damages.  It  is  clearly  shown  that  the  road 
was  constructed  upon  the  land  before  appellant  became  the  owner  of  it.  It 
is  settled  in  this  state  that,  where  land  is  taken  by  a  railway  company,  all  dam- 
ages for  such  taking  must  be  recovered  in  one  action,  and  that  the  owner  of 
the  land  cannot  maintain  successive  actions  therefor.  In  such  action,  all  in- 
juries that  may  naturally  and  proximately  result  from  the  construction  and 
operation  of  the  railway  may  be  recovered.  Such  damages  accrue  to,  and 
must  be  recovered  by,  the  person  who  owned  the  land  at  the  time  the  road  was 
constructed.  The  claim  for  such  damages  is  a  chose  in  action,  which  does 
not  pass  to  the  grantee  of  such  owner  by  deed  or  otherwise,  unless  by  a  special 
stipulation.  In  order  to  entitle  a  grantee  to  maintain  an  action  for  such 
damages,  he  must  first  procure  an  assignment  of  such  claim.  Railway  Co. 
V.  Allen,  15  N.  E.  Rep.  451,  and  cases  there  cited. 

Before  proceeding  to  a  consideration  of  the  second  paragraph  of  appellee^s 
answer,  the  demurrer  to  which  was  overruled,  it  is  necessary  to  notice, 
briefly,  the  third,  fourth,  fifth,  and  eighth  paragraphs  of  the  oomplaint  to  which 
it  is  addressed.  The  substance  of  the  third  paragraph  is  that  in  1883  appel- 
lant was  the  owner  of  a  described  tract  of  land,  over  which  appellee  owned 
and  operated  its  railway;  that,  at  that  time,  the  appellee,  without  right, 
wrongfully  and  unlawfully,  entered  upon  his  said  land,  and  without  right 
tore  down  and  rendered  worthless  plank  and  rail  fences  of  the  value  of  $200; 
that  the  fences  were  necessary,  at  the  places  where  they  had  been  constructed, 
for  the  proper  cultivation  of  his  land;  and  that  appellant  threatens  to  tear 
down  the  fences  as  often  as  they  may  be  rebuilt  upon  the  line  from  which  it 
removed  them.  Prayer  for  judgment  for  damages,  and  for  an  injunction  to 
prevent  appellee  from  interfering  with  the  construction  and  maintenance  of 
the  fences.  The  substance  of  the  fourth  paragraph  is  that  appellant  is  the 
owner  of  and  entitled  to  the  possession  of  a  strip  of  land  30  feet  wide,  which 
is  particularly  described,  and  that  appellee  has  unlawfully  kept  him  out  of  the 
possession  of  it  for  10  years,  to  his  damage.  Prayer  for  possession  and  dam- 
ages. The  fifth  paragraph  is  very  much  the  same  as  the  third.  The  sub- 
stance of  the  eighth  paragraph  is  that  for  20  years  past  appellant  has  been  the 
owner  of  a  described  tract  of  land;  that  in  1853  appellee,  then  a  railway  cor- 
poration under  the  laws  of  this  state,  by  the  consent  of  the  owner  of  said 
land,  appellant's  predecessor  in  the  ownership  of  the  land,  constructed  its  rail- 
way upon  and  across  the  land,  and  continued  to  use  the  same  until  the  1st 
day  of  July,  1882,  with  the  knowledge  and  consent  of  appellant  and  his  said 
predecessor  in  ownership,  at  which  time  appellant  objected  to  any  further  use 
of  the  road  upon  said  land,  and  demanded  the  possession  of  the  land  occupied 
by  the  road ;  that  the  appellee  refused  to  yield  the  possession;  that  it  has  never 
had  compensation  assessed  nor  tendered  to  him.  Prayer  for  the  possession  of 
the  land  occupied  by  appellee's  road,  and  for  the  ejectment  of  it  therefrom. 
If  the  second  paragraph  of  the  answer  were  addressed  to  the  above  eighth 
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paragraph  of  the  complaint  alone,  there  oonid  be  no  question  of  its  suflndency, 
because,  whether  good  or  bad«  it  would  be  sufficient  for  that  paragraph,  which 
is  clearly  bad.  It  shows  that  for  more  than  20  years  appellant  and  his  grantor 
acquiesced  in  the  occupation  of  the  land  by  the  railway  company.  After  such 
an  acquiescence,  it  is  too  late  now  to  ask  for  an  ejectment  of  the  railway  com- 
pany from  the  land.  The  answer,  however,  as  we  have  seen,  is  addressed  to 
other  paragraplis  which  appear  to  be  good.  It  is  necessary,  therefore,  to  ex- 
amine the  answer.  It  must  be  regarded  as  intended  to  meet  those  paragraphs 
of  the  complaint  which  charge  appellee  with  the  unlawful  removal  of  the 
fences,  and  the  unlawful  possession  of  the  strip  of  land.  The  substitnce  of 
the  answer  is  that  the  New  Albany  &  Salem  Railroad  Company  was  incor- 
porated under  an  act  entitled  '-An  act  to  provide  for  the  continuance  of  the 
construction  of  all  or  any  part  of  the  public  works  of  the  state  by  private  com- 
panies,'' approved  on  the  28th  day  of  Jannary,  1842,  (Acts  1842,  p.  3,)  and 
was  so  organized  and  Incorporated  for  the  purpose  of  completing,  as  a  rail- 
road, a  ceitain  proposed  macadamized  highway  running  from  Kew  Albany  to 
Salem  which  had  been  partially  constructed  under  the  improvement  act  of 
1836;  that,  by  said  act  of  1842,  said  railroad  company  was  empoweied  to  so 
build  said  railroad,  and  extend  the  same  to  the  north  part  of  the  state,  and 
was  given  all  the  franchises  and  powers  of  the  state  in  that  behalf;  that  in 
1848  an  act  was  passed  and  approved  (Acts  1848,  p.  456)  in  which  it  was  pro- 
vided that  said  railroad  company  should  enjoy  all  the  powers  conferred  upon 
the  state  by  the  "Act  to  provide  a  general  system  of  internal  improvement," 
approved  January  27,  1836,  (Acts  1836,  p.  6.)  and  said  act  of  1842,  supra; 
that  by  an  act  of  January  30,  1849,  it  was  further  enacted  that  said  railroad 
company,  by  its  board  of  directors,  should,  in  the  assessment  of  damages  in 
relatiun  to  all  necessary  rights  of  way,  possess  the  same  powers  and  perform 
the  same  duties  that  were  possessed  and  performed  by  the  board  of  internal 
improvement,  as  prescribed  in  the  sixteenth  and  seventeenth  sections  of 
said  act  of  1836;  that,  being  so  organized,  said  company  constructed  its  rail- 
road from  New  Albany  to  Salem,  and,  having  caused  the  proper  surveys  to  be 
made  in  1853,  extended  its  line  to  Michigan  City,  and  appropriated  land  there- 
for; that,  at  the  time  tlie  railrond  was  constructed  across  the  land  now  owned 
by  appellant  and  described  in  the  complaint,  it  was  owned  by  one  Cham- 
bers, who  had  full  knowledge  of  the  acts  of  said  company  in  taking  posses- 
sion of  tlie  hind,  and  constructing  its  road  thereon,  and  made  no  objection 
nor  claim  for  damages;  tliat  appellee  i3  the  owner  of  the  road  so  constructed 
by  the  New  Albany  &  Salem  Hailroad  Company,  and,  by  itself  and  its  said 
predecessor  in  title,  has  been  in  the  full  possession  thereof,  operating  the  same 
since  1853  until  the  present  time;  that,  during  all  of  that  time,  no  owner  of 
the  land  ever  objected  or  claimed  damages  until  this  action  was  commenced; 
that,  in  appropriating  a  right  of  way  through  the  land  now  owned  by  appel- 
lant, said  New  Albany  &  Salem  Railroad  Company  took  no  more  than  was  nec- 
essary for  the  construction  and  operation  of  its  road,  and  that  the  amount  so 
taken  did  not  exceed  60  feet,  which  strip  so  taken  and  appropriated  is  the  land 
claimed  in  appellant^s  complaint;  that  in  1883  appellant  entered  upon  appel- 
lee's road-bed,  and  within  the  60  feet  so  appropriated  through  his  land,  and 
erected  fences  thereon  so  close  to  the  track  of  ttie  road  as  to  Interfere  with 
the  proper  repair  and  management  thereof,  and  thus  forcibly  asserted  a  right 
to  said  riglit  of  way  theretofore  appropriated  as  aforesaid ;  that  appellee,  by 
its  servants  and  agents,  peaceably  removed  the  fences  from  its  right  of  war, 
using  no  more  force  than  was  necessary,  which  is  the  grievance  complained 
of  in  the  third  and  fifth  paragraphs  of  the  complaint;  and  that  the  right  of 
way  thus  appropriated  is  the  land  which  appellant  asks  the  possession  of  in 
the  fourth  and  eiglith  paragraphs  of  his  complaint.  It  will  not  be  necessary 
for  us  to  here  go  into  an  extended  examination  of  the  several  acts  under 
which  the  New  Albany  &  Salem  Uailroad  Company  was  incorporated,  and  un- 
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der  which  it  had  authority  to  appropriate  land  for  its  right  of  way.  The 
board  of  internal  improvement  had  authority  to  enter  upon  and  appropriate 
any  land  necessary  for  the  prosecution  and  completion  of  the  improvements 
contemplated  in  the  act  of  1836.  Acts  1896,  p.  13,  §  16.  Tlie  New  Albany 
&  Salem  Railroad  Ck>mpany  was  given  the  same  authority,  and  *Ho  enter  upon 
and  take  possession  of  any  land  which  may  be  necessary  for  the  construction 
of  any  s uch  work,  and  to  make  the  same  available.  **  See  Feck  v.  Railway  Co, , 
101  Ind.  366.  The  averments  of  the  answer,  in  some  respects,  are  not  as 
formal  and  specific  as  they  might  liAve  been  made,  but  we  think  that,  as 
against  the  demurrer,  it  is  sufficiently  shown  that  a  strip  of  land  60  feet  wide 
tlirough  the  land  now  owned  by  appellant  was  appropriated,  and  that  a  strip 
that  wide  was  necessary  for  the  completion  of  the  road,  and  to  make  it  avail- 
able; and.  further,  that  appellant  constructed  his  fences  upon  the  strip  of 
land  thus  appropriated  and  used  by  the  railway  company  for  about  30  years. 
Our  conclusion,  therefore,  must  be  that  appellant  cannot  recover  from  the 
railway  company  the  land  thus  occupied,  and  cannot  build  fences  upon  it; 
and,  further,  that  the  railway  company  had  a  right  to  remove  the  fences  as  it 
did,  and  is  not  liable  therefor;  and,  finally,  that  the  demurrer  to  the  answer 
was  properly  overruled. 

It  is  further  insisted  on  belialf  of  appellant  that  the  court  below  erred  in 
overruling  a  demurrer  to  tlie  sixth  paragraph  of  appellee's  answer.  That 
paragraph  is  addressed  to  the  first  paragraph  of  the  complaint,  in  which  it  is 
charged,  in  substance,  that  appellant  has  been  the  owner  of  certain  described 
lands  since  1862,  across  which  appellee,  in ^883,  owned  and  operated  its  rail- 
road; that,  prior  to  that  date,  appellee  had  constructed  a  bridge  on  the  line  of 
its  road  over  a  stream  of  water  flowing  through  his  land ;  that  the  bndge  was 
negligently  constructed,  and  up  to  1883  negligently  maintained,  so  low  and 
short,  and  with  such  trestles  under  it,  that  the  water  of  the  stream,  which 
collected  above  it,  did  not  and  could  not  pass  under  it;  that  by  reason  of  such 
obstruction,  in  1883,  the  water  was  diverted  from  its  channel,  and  backed 
up  and  set  back  upon  appellant's  lands,  and  destroyed  his  fences  and  growing 
crops.  The  substance  of  the  sixth  answer  is  that  the  bridge  was  first  built  in 
1853,  where  it  now  is,  and  has  since  remained,  by  appellee's  predecessor  in  the 
title  to  the  railroad,  the  New  Albany  &  Salem  Railroad  Company,  and  has 
been  maintained  in  its  present  condition  ever  since;  that  it  was  so  built,  and 
has  all  the  time  been  maintained,  with  the  full  knowledge  of  and  without  ob- 
jection from  appellant  or  his  predecessor  in  the  title  to  the  land;  that  with 
full  knowledge  on  their  part  of  the  manner  in  which  the  biidge  was  con- 
structed and  has  been  maintained,  and  ofi  the  liability  of  the  overflow  of  tlie 
land  by  the  stream,  neither  of  them,  at  any  time,  complained  of  or  made  any 
objection  to  the  bridge  as  constructed  and  maintained;  and  that  appellant 
"has  so  acquiesced  and  consented  with  full  knowledge  that  defendant  [appel- 
lee] has  expended  large  sums  of  money  on  said  bridge  and  said  track,  and 
other  bridges  leading  thereto;  wherefore  defendant  says  that  he  [appellant]  is 
estopped  from  asserting  any  claim  for  damages  by  reason  of  the  premises. '' 
After  a  careful  consideration,  we  arc  of  the  opinion  that  the  first  paragraph 
of  the  complaint  makes  a  case  for  damages,  and  that  the  case  as  thus  made  is 
not  met  and  overthrown  by  the  above  paragraph  of  answer.  That  a  railway 
company  will  be  liable  for  the  overflow  of  adjoining  lands,  which  results  from 
the  negligent  construction  of  a  bridge  over  a  natural  watercourse,  is  well 
settled.  1  Redf .  R.  R.  (6th  Ed.)  341  et  seq.  Whatever  damages  resulted,  or 
might  reasonably  result,  from  the  appropriatlomof  the  land,  and  the  proper 
construction  of  the  road  thereon,  accrued  in  favor  of  Chambers,  who  owned 
the  land  at  the  time  that  portion  of  it  occupied  by  the  road  was  appropriated. 
The  right  to  recover  those  damages  did  not  pass  to  appellant.  When  we  have 
said  this  much,  we  think  we  have  gone  as  far  as  we  should  in  denying  a  right 
of  recovery  to  a  subsequent  owner  of  the  land.  That  the  bridge  would  be 
v.l7N.E.no.2 — 12 
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negligently  constructed,  or,  if  so  constructed,  that  it  would  at  any  time  cause 
injury  and  damage  by  causing  the  stream  to  overflow  the  lands  outside  of  the 
right  of  way,  could  not  have  been  sufiiciently  known  until  such  an  overflow 
occurred,  to  authorize  the  assessment  of  damages  in  advance;  and,  assuming 
that  such  an  overflow  might  be  occasioned  by  the  bridge,  it  would  be  impos- 
sible, in  advance  of  such  overflow,  to  make  even  an  approximately  correct  es- 
timate of  the  damages  that  might  result.  When  the  injury  did  occur  by  rea- 
son of  such  overflow,  it  was  not  the  probable  and  proximate  result  of  the  con- 
struction of  the  road,  but  the  result  of  an  act  of  negligence  in  connection 
with  more  than  a  usual  amount  of  water  in  the  stream.  See  Railway  Co.  v. 
Mori-is,  35  Ark.  622.  While  the  complaint  is  not  as  definite  as  it  ought  to  be, 
it  is  apparent  that  the  overflow  in  1883  was  at  a  time  of  high  water,  and 
would  not  have  occurred  but  for  such  high  water.  Because  the  overflow 
here  complained  of  did  not  occur  while  Chambers  owned  the  land,  because  such 
an  overflow  was  not  the  result  of  the  improper  construction  of  the  road,  and 
because  it  could  not  have  been  so  known  that  such  an  overflow  would  result 
from  the  negligent  construction  of  the  bridge  that  damages  could  have  been 
assessed  in  advance,  it  cannot  be  said  that  the  damages  here  complained  of 
did  or  could  accrue  in  favor  of  Chambers.  See  Mills,  Em.  Dom.  §  217,  and 
cases  there  cited;  Pierce,  R.  R.  179,  and  cases  there  cited;  Railroad  Co.  v. 
Daniel,  20  Grat.  344.  It  has  been  said  that  a  cause  of  action  may  be  said  to 
be  the  right  of  the  plaintiff,  and  the  obligation,  duty,  or  wrong  of  the  defend- 
ant, and  that  these  combined  constitute  the  cause  of  action.  Veeder  v.  Baker, 
83  N.  Y.  156,  (160;)  Baker  v.  8tate,  109  Ind.  47,  61,  9  IS".  E.  Rep.  711.  Ac- 
cepting that  deflnition  as  correct,  it  may  be  said  here  that  the  right  of  the 
plaintiff  was  to  have  his  land  free  from  the  overflow,  and  to  recover  the  dam- 
ages resulting  therefrom,  and  that  the  wrong  of  the  railway  company  was  the 
negligent  construction  and  maintenance  of  the  bridge.  These  could  not  com- 
bine until  the  overflow  occurred,  and  hence  the  cause  of  action  accrued  in 
favor  of  appellant,  and  not  in  favor  of  his  grantor.  Mr.  Redfield,  in  his  work 
on  Railways,  (6th  Ed.  vol.  1,  p.  595,)  says:  "The  general  rule  in  regard  to 
the  time  oi  the  accruing  of  the  action  is  that,  when  the  act  or  omission 
causes  direct  and  immediate  injury,  the  action  accrues  from  the  time  of  doing 
the  act;  but  where  the  act  is  injurious  only  from  its  consequences,  as  by  un- 
dermining a  house  or  wall,  or  causing  water  to  flow  back  at  certain  se<isons 
of  high  tide  or  high  water,  the  cause  of  action  accrues  only  from  the  conse- 
quential injury.  In  the  case  of  Backhouse  v.  Bonomi,  9  H.  L.  Cas.  503,  it 
was  held  that  no  cause  of  action  accrued  from  defendant's  excavation  in  his 
own  land  until  it  caused  damage  to  plaintiff's."  The  case  otRenaud  v.  Rail- 
way  Co,,  14  [J.  C.  Q.  B.'  109,  arose  out  of  the  imperfect  and  negligent  con- 
struction of  a  bridge  over  a  stream  crossed  by  the  railroad,  and  the  consequent 
flooding  of  the  lands  of  the  plaintiff.  It  was  contended  in  that  case  that  the 
plaintiff,  who  claimed  damages  by  reason  of  the  overflow  of  his  land,  could 
not  recover,  for  the  reason  that  the  injury  proved  resulted  from  the  construc- 
tion of  the  defendant's  works,  and  that  the  plaintiff's  only  remedy  was  under 
the  arbitration  clause  of  the  charter;  and,  further,  that  as  it  did  result  from  the 
construction  of  tlie  defendant's  works,  and  the  bridge  had  been  constructed 
upwards  of  two  years  before  the  commencement  of  the  suit,  the  plaintiff  could 
not  recover.  That  contention  was  based  upon  a  statute  which  provided  that 
all  suits  *'for  indemnity  for  damages  or  injury  sustained  by  any  person  or 
persons  by  reason  of  the  said  railway  shall  be  instituted  within  six  calendar 
months  next  after  the  time  of  such  supposed  damage  sustained,  or,  if  there 
shall  be  a  continuation  of  damage,  then  within  six  calendar  months  next 
after  the  doing  or  committing  of  such  damage  shall  cease,  and  not  after- 
wards." The  contention  on  the  part  of  counsel  for  the  railway  company  pre- 
sented the  question  whether  the  cause  of  action  accrued  at  the  time  the  bridge 
was  constructed,  or  at  the  time  the  injury  was  caused  by  the  overflow.    If  at 
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the  former  time,  the  action  was  brought  loo  lute  under  the  stcatute.  Upon 
the  question  thus  presented,  Hobinson,  0.  J.,  said:  "As  regards  the  limita- 
tion of  time  for  bringing  the  action,  we  think  that  the  plaintiff  was  properly 
entitled  to  succeed,  both  on  the  second  and  fourth  pleas,  for  that  the  cause  of 
action  first  arose  when  the  damage  was  suffered,  there  being  no  complete 
cause  of  action  till  the  damage  was  sustained.  The  defendant  was  guilty  of 
no  illegal  act  that  could  have  been  complained  of  as  a  trespass,  and  till  it 
proved  to  be  injurious  there  was  no  right  to  sue."  Burns,  J.,  said:  "No 
matter  how  unskillfully  the  works  were  constructed,  if  they  answered  the 
purposes  of  the  defendant's  railway,  i^o  one  could  complain  of  that;  but  it  is 
when  those  unskillful  works  occasion  injury  to  others  in  places  where,  per- 
haps, it  was  supposed  they  could  not  exist  or  have  an  influence,  that  a  cause  of 
action  arises  to  such  persons.  The  plaintiff  complains  that  his  land  was 
overflowed  by  means  of  the  defendant's  works,  and,  as  proved,  that  most  cer- 
tainly did  happen  within  six  months  next  before  the  bringing  of  the  action." 
In  the  case  of  Vanhom  v.  Railway  Co,,  18  U.  C.  Q.  B.  356,  the  same  ques- 
tion was  involved,  and  Bobinson,  G.  J.,  again  said:  "I  think  no  objection 
lies  in  this  case  to  the  action  which  is  brought,  not  for  anything  being  done 
that  was  necessarily  done  in  carrying  on  the  work,  but  for  an  alleged  injury 
not  foreseen,  and  first  experienced  long  after  the  railway  was  completed,  and 
an  injury  attributable  solely  to  the  unskillful  and  negligent  manner  of  con- 
structing a  culvert.  As  to  the  action  not  being  brought  in  time,  1  am  of  tlie 
opinion  that  the  objection  is  not  tenable,  for  there  was  no  right  of  action  till 
the  plaintiff  had  received  injury  from  the  ifreshet,"  etc.  Bitrns,  J.,  said; 
"Upon  the  first  point  made  for  nonsuit,  the  question  is,  when  did  the  plain- 
tiff's cause  of  action  arise?  Was  it  when  the  railway  was  first  constructed, 
or  at  the  time  the  plaintiff's  land  was  flooded.  The  words  of  the  twentieth 
section  of  14  &  15  Vict.  c.  51,  are  that  •  all  suits  for  indemnity  for  any  dam- 
age or  injury  sustained  by  reason  of  the  railway  shall  be  instituted  within  six 
calendar  months  next  after  the  time  of  such  supposed  damage  sustained.'  It 
was  not  possible  for  the  plaintiff  to  know  whether  the  defendant's  works  would 
or  would  not  do  him  an  injury  until  those  works  were  tested,  and  no  test 
could  be  applied  until  it  was  done  by  nature.  *  *  ♦  If  this  plaintiff  had 
brought  an  action  before  his  land  was  flooded*,  upon  the  idea  that  it  might  be 
so  at  some  future  period,  surely  the  answer  would  have  been  that  he  was  pre- 
mature, for  no  one  could  know  that  he  would  ever  sustain  any  injury.  When 
the  land  was  overflowed,  then  his  case  came  within  the  rule  of  damnum  et 
ii%juria,  and  then  his  cause  of  action  arose."  See,  also,  Dickson  v.  Railroad 
Co,,  71  Mo.  575.  Our  conclusion  upon  this  feature  of  the  Ciise  is  that  the  sixth 
paragraph  of  the  answer  cannot  be  held  good  upon  the  theory  that  it  shows 
that  the  right  of  action  set  up  in  the  firat  paragraph  of  the  complaint  accrued, 
or  could  have  accrued,  in  favor  of  Ghambei*s,  and  did  not  accrue  in  favor  of 
appellant. 

It  results  from  what  we  have  said,  also,  that  appellant's  right  of  action,  aa 
set  up  in  the  first  paragraph  of  the  complaint,  was  not  barred  by  any  statute 
of  limitations,  nor  affected  by  the  lapse  of  time  simply,  unless  it  may  be  said 
that  the  railway  company  had,  prior  to  the  overflow  of  1883,  acquired  such  a 
prescriptive  right  to  maintain  the  bridge  as  it  was  at  that  time  as  to  exon- 
erate it  from  all  liability  for  damages  resulting  from  such  overflows;  or,  in 
other  words,  had  a  prescriptive  right  to  overflow  appellant's  lands.  Had  the 
company  acquired  such  a  right?  This  inquiry  may  be  considered  in  connec- 
tion with  that  portion  of  the  eighth  instruction  in  which  the  jury  were  in- 
structed that  they  could  not  award  damages  to  appellant  for  the  injury  occa- 
sioned by  the  overflow  of  his  land  outside  of  the  right  of  way,  if  they  should 
find  that  the  bridge  had  been  constructed  and  maintained  continuously,  unin 
terruptedly,  and  ad veraely  for  20  years  or  more.  That  instruction  was  predi- 
cated, doubtless,  upon  the  theory  that,  if  the  bridge  had  been  maintained  in 
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the  manner  stated  for  20  years,  the  railway  company  had  thereby  acquired  a 
prescriptive  right  to  maintain  it,  and.  therefore  was  not  liable  for  the  damages 
resulting  from  the  overflow  caused  by  it,  although  it  may  have  been  negli- 
gently constructed  and  maintained;  in  other  words,  that  the  railway  company 
had  thus  acqui]'ed  a  prescriptive  right  to  overflow  appellant's  land  by  main- 
taining an  insufficient  and  negligently  constructed  bridge  upon  its  right  of 
way.  There  are  important  elements  lacking  here,  which  are  essential  to  a 
prescriptive  right  in  the  railway  company  to  flood  appellant's  lands.  Tlie 
whole  Cfcise  is  upon  the  theory  that  all  of  the  injury  complained  of,  and,  so  far 
as  shown,  all  thiit  has  resulted  to  appellant's  lands  by  reason  of  the  defective 
bridge,  was  caused  by  tlie  overflow  of  1883.  That  overflow  was  the  result 
of  a  freshet  in  the  stream,  in  connection  with  the  insufficient  bridge.  As- 
suming that  the  railway  company  owned  the  right  of  w^ay  through  appellant's 
lauds,  as  is  assumed  in  the  answer  and  Instruction,  there  is  no  claim  in  either, 
nor,  as  we  understand,  in  the  evidence,  that  in  times  of  ordinary  water  the 
bridge  caused  any  overflow  of  appellant's  lands,  or  in  any  way  operated  as  an 
invasion  of  any  of  his  rights.  So  long  as  no  injury  resulted  to  appellant,  it 
was  entirely  immaterial  to  him  in  what  manner  the  bridge  was  maintained 
by  the  railway  company  upon  its  own  land.  The  bridge  being  upon  its  land, 
his  rights  could  in  no  way  be  invaded  by  its  maintenance  until  he  in  some 
way  suffered  an  injury  by  such  maintenance.  Until  then  it  was  neither 
harmful,  nor  a  matter  of  inconvenience  even,  to  him.  Until  a  person's 
rights  are  in  some  ivay  invaded,  they  cannot  be  destroyed,  nor  transferreil  to 
another  by  prescription.  Time,  in  this  state  20  years,  is  an  essential  element 
in  the  establishment  of  a  prescriptive  right,  and  in  a  case  like  this  begins  to 
run  only  from  a  date  at  which  a  cause  of  action  accrues  in  favor  of  the  party 
against  whom  the  right  is  asserted.  As  we  have  seen,  in  this  case  no  cause 
of  action  accrued  to  appellant  by  reason  of  the  negligent  construction  of  the 
bridge  until  the  overflow  of  his  land  in  1888,  much  less  than  20  years  ago. 
In  speaking  of  the  right  by  prescription  to  exercise  a  noxious  trade.  Mr. 
Wood,  in  his  work  on  Limitation  of  Actions,  at  page  377,  §  182,  says:  '*But, 
in  order  to  establish  the  right  as  against  any  party  complaining,  the  burden 
is  imposed  upon  the  defendant,  who  sets  up  the  right  as  a  defense,  of  proving 
that  for  the  period  of  twenty  years  he  has  sent  over  the  premises  in  question, 
from  his  works,  an  atmosphere  equally  as  polluted  and  offensive  as  that  com- 
plained of.  Proof  that  he  has  polluted  the  air  is  not  enough;  he  must  show 
that  for  the  requisite  period  he  has  sent  over  the  land  an  atmosphere  so  im- 
pure and  polluted  as  to  operate  as  an  actual  invasion  of  •the  rights  of  those 
owning  the  premises  affected  thereby,  and  in  such  a  manner  that  the  owner 
of  the  premises  might  have  maintained  an  action  therefor.  Less  than  that  is 
insufficient.  He  must  also  show  that  his  user  at  the  time  when  the  action  is 
brought,  is  not  substantially  in  excess  of  that  which  he  has  exercised  during 
the  period  requisite  to  the  right.  ♦  ♦  ♦  In  order  to  establish  a  right  by 
prescription,  the  acts  by  which  it  is  sought  to  establish  it  must  operate  as  an 
invasion  of  the  particular  right  which  it  is  sought  to  quiet  to  such  an  extent 
that,  during  the  whole  period  of  use,  the  party  whose  estate  is  sought  to  be 
charged  with  the  servitude  could  have  maintained  an  action  therefor."  Mr. 
Wood,  in  work  on  the  Law  of  Nuisances,  at  section  708,  says:  "There  is  a 
difference  between  a  prescriptive  right  to  do  some  act  upon  one's  orvvn  prem- 
ises ttiat  operates  injuriously  to  another,  and  a  right  to  do  the  same  act  upon 
another's  premises.  In  the  latter  case,  each  act  of  user,  before  the  user  ripens 
into  a  right,  is  a  trespass,  for  which  an  action  may  be  maintaint^d  at  any 
time;  wlijle  in  the  former  no  action  can  be  maintained  until  some  right  has 
been  invaded.  In  the  one  case  there  is  an  actual  invasion  of  the  property 
itself,  while  in  the  other  there  is  a  mere  invasion  of  some  right.  *  *  « 
The  rule  is  *  *  *  that,  to  constitute  an  adverse  user  requisite  to  sustain 
the  right,  it  must  be  shown  that  the  user  had  actually  invaded  the  rights  of 
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the  persons  against  whom  the  claim  is  made  in  reference  to  the  particular 
matter  w))ich  is  the  subject  of  complaint,  and  that  the  user,  during  the  entire 
statutory  period  and  the  invasion  of  the  right,  have  produced  an  injury  equal 
to  and  of  the  character  complained  of*  and  of  such  a  character  and  to  such  an 
extent  that  at  any  tmie  during  that  period  an  action  might  have  been  main- 
tained therefor/'  Applying  to  the  case  in  hand  the  above  rules  of  law,  laid 
down  by  the  authors  named,  which  are  abundantly  established  by  the  cases 
cited  by  them,  and  by  many  others  that  might  be  cited,  it  must  be  held  that 
it  is  not  shown  by  the  sixth  answer  that  the  railway  company  had  a  prescrip- 
tive rigtit  to  flood  appellant^s  lands;  for  the  reason,  among  othei*s,  that  it  is 
not  shown  that  by  the  erection  and  maintenance  of  the  bridge  it  in  any  way  in- 
vaded any  of  his  rights  prior  to  the  overflow  of  1883,  nor  that  any  cause  of 
action  accrued  to  him,  on  account  of  such  erection  and  maintenance  of  the 
bridge,  prior  to  that  date.  Neither  is  it  shown  by  the  evidence  that  there  was 
any  sucn  invasion  of  appellant's  rights,  or  that  such  cause  of  action  accrued 
to  him,  prior  to  the  overflow  of  1883.  For  these  reasons  the  sixth  paragraph 
of  the  answer  is  bad,  and  the  eighth  instruction  is  erroneous.  It  is  averred 
in  that  paragraph  of  the  answer  that  appellant  and  his  predecessors  in  the 
title  to  the  land  had  knowledge  of  the  construction  of  the  bridge,  and  of  the 
manner  of  its  construction,  and  made  no  objections.  These  averments,  when 
admitted  as  true,  do  not  make  an  estoppel  against  appellant.  It  is  not  averred 
that  he  knew  that  the  bridge  would  flood  his  land,  nor  that  he  acquiesced  in 
such  flooding.    See  Miller  v.  8towman,  26  Ind.  143,  149. 

The  fifth  paragraph  of  the  answer  is  also  bad,  in  that  it  purports  to  answer 
the  whole  complaint,  and  answers  but  a  portion  of  it.  Whether  or  not  the 
flood  of  1883,  which,  in  connection  with  the  bridge,  caused  the  overflow  of 
appellant's  land,  was  an  extraordinary  flood,  and  such  as  the  railway  com- 
pany was  not  bound  to  anticipate  and  provide  against  in  the  erection  and 
maintenance  of  the  bridge,  are  questions  which  we  need  not  and  do  not  now 
decide.  There  are  a  number  of  other  questions  discussed  by  appellant's  coun- 
sel, but  we  do  not  think  tllat  it  would  be  profitable  to  extend  this  already 
lengthy  opinion  to  decide  them  upon  this  appeal. 

Judgment  reversed,  at  appellee's  costs,  with  instructions  to  the  court  be- 
low to  sustain  appellant's  motion  for  a  new  trial,  and  to  sustain  his  demurrer 
to  the  fifth  and  sixth  paragiaphs  of  appellee's  answer. 


(114  Ind.  73) 

Batjghn  et  al.  v.  Bauohn. 
{Supreme  Court  of  Indiana.    May  19, 1888.) 
Tbui/-- Vbrdict— Two  Vbbdicts— Judgment. 

The  judgment  must  f  oUow  the  verdict ;  and  where  the  jury  returned  two  verdicts, 
as  follows :  **  We,  the  jury,  find  for  the  plaintiff,  and  assess  his  damages  in  the  sum 
of  elffht  hundred  dollars; "  and:  "We,  tJie  jury,  find  for  the  defendant  on  the  ooun> 
ter-cTaim  and  set-off,  and  assess  the  damages  in  the  sum  of  three  hundred  dollars,  ** 
—it  is  error  to  overrule  a  motion  for  a  venire  de  novo^  and  render  Judgment  for 
the  plaintiff  for  1600. 

On  rehearing.  Appeal  from  circuit  court,  Delaware  county;  Orlando  J. 
Lots,  Judge. 

For  opinion  on  former  hearing,  see  15  N.  £.  Rep.  466. 

T.  B.  Bedding  and  Gregory  &  SUverbury,  for  appellants.  Brovm  <£  Broumt 
for  appellee. 

Elliott,  J.  We  adhere  to  our  opinion  that  the  verdict  in  this  case  is  not 
such  as  a  judgment  can  be  pronounced  upon,  and  that  the  motion  for  a  ven- 
ire  de  novo  should  have  been  sustained.  It  is  not  possible,  on  the  face  of  the 
verdict,  to  determine  what  the  judgment  shall  be;  for  it  cannot  be  ascer* 
tained  whether  the  jurj  intended  to  awaid  a  recovery  to  the  plaintiff  or  to 
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the  defendant.  If  the  defendant  was  entitled  to  $300,  as  the  jury  find,  on 
his  counter-claim,  then,  of  course,  the  plaintiflP  could  not  recover.  If,  on  the 
other  hand,  the  plaintiff  was  entitled  to  recover  $800,  and  so  the  jury  find, 
the  defendant  could  not  recover  anything  on  his  counter-claim.  In  this  state 
of  conflict  in  the  finding  of  the  jury,  the  only  thing  for  the  trial  court  to  do 
after  receiving  the  verdict  was  to  award  a  venii-e  de  novo.  Doubtless,  that 
court  might  properly  have  ordered  a  correction  of  the  verdict  before  the  dis- 
charge of  the  jury,  but,  after  Iheir  discharge,  this,  of  course,  could  not  be 
done.    Petition  overruled. 


(114  Ind.  558) 

Merger  v,  Mercer.  ^ 

{Supreme  Court  of  Indiana.    May  19, 1888.) 

1.  DivoBOB— Pleading — Cbueltt. 

A  complaint  for  divorce  by  the  wife  against  the  husband  alleged  that  for  12  years 
the  defendant  had  treated  the  appellee  in  a  cruel  and  inhuman  manner;  that  he 
had  struck,  kicked,  and  choked  her,  neglected  to  secure  for  her  medical  attention 
during  her  illness,  or  to  give  her  any  attention  himself.  Heldy  the  specific  acts 
charged  constituted  cruel  and  inhuman  treatment,  and  the  complaint  was  suffi- 
cient.^ 

2.  New  Tbiai^-Newlt  Discovered  Evidence— Time  When  Discovbbed. 

A  complaint  for  a  new  trial,  filed  after  the  term  at  which  the  decree  was  ren- 
dered, wnich  does  not  show  that  the  newly-discovered  evidence  upon  which  it  is 
founded  was  not  discovered  during  the  term  at  which  the  decree  was  rendered,  is 
defective.' 

Appeal  from  circuit  court.  Rush  county;  Samuel  A.  Bonner,  Judge. 

Action  for  divorce  by  Rebecca  J.  Mercer  against  John  R.  Mercer.  Decree 
for  plaintiff.     Defendant  appealed. 

Ben.  L.  Smith  and  Wm.  J.  Henly,  for  appellant.  John  Q,  Tlwmaa  and 
Davi8  (&  Morgan,  for  appellee. 

Elliott,  J.  The  appellee  petitioned  for  a  diyprce  from  the  appellant,  and 
obtained  the  decree  she  sought.  The  complaint  is  challenged  for  the  fii*st 
time  by  the  assignment  of  errors.  The  complaint  alleges  that  the  appellant 
has  for  12  years  treated  the  appellee  in  a  cruel  and  inhuman  manner;  that  he 
has  struck,  kicked,  and  choked  her;  and  that  he  has  neglected  to  secure  for 
her  medical  attention  in  her  illness,  or  to  give  her  any  attention  himself. 
We  hold  the  complaint  to  be  clearly  sufiicient,  for  the  specific  acts  charged 
constitute  cruel  and  inhuman  treatment  within  the  meaning  of  the  statute. 
The  sufficiency  of  the  affidavit  filed  with  the  complaint  is  not  called  in  ques- 
tion by  the  assignment  of  errors.  The  appellant's  complaint  for  a  new  trial, 
filed  after  the  term  at  which  the  decree  was  rendered,  is  defective  in  many 
respects.  It  is  enough  to  point  out  one  delect,  and  that  is  that  it  does  not 
show  that  the  newly-discovered  evidence  was  not  discovered  during  the  term 
at  which  the  decree  was  rendered.    Hinea  v.  Driver,  100  Ind.  315.    We  can- 

^  Respecting  cruelty  as  a  ground  for  divorce,  see  Leach  v.  Leach,  (Me.)  8  AU.  Rep. 
849 ;  Minde  v.  Minde,  (Mich.)  82  N.  W.  Rep.  868 ;  Burlage  v.  Burlage,  (Mich.)  32  N.  W. 
Rep.  866;  Whitacre  v.  Whitacre,  (MlchO  81  N.  W.  Rep.  827,  and  note;  Vanduzer  v. 
Vanduzer,  (Iowa,)  Id.  956;  Williams  v.  WlUiams,  (Tex.)  2  8.  W.  Rep.  823,  note;  Haley 
V.  Haley,  (CaL)  14  Pac.  Rep.  92;  Holyoke  v.  Holyoke,  (Me.)6  Atl.  Rep.  830,  and  note; 
Hawkins  v.  Hawkins,  (Md.)  8  Atl.  Rep.  753;  Whaley  v.  whaley,  (Iowa,)  27  N.  W. 
«       ,      .     ^,  ^.  'Illj6N.E. -^       -    ^  —    ^ 


L)l8Ati.  Rep.  m 

«  On  the  general  subject  as  to  when  a  new  trial  will  be  granted,  on  the  ground  of  new- 
ly-discovered evidence,  see  Boot  v.  Brewster,  (Iowa,)  86  N.  W.  Rep.  649,  and  note; 
RaUway  Go.  v.  Wood,  (Tex.)  7  S.  W.  Rep.  372:  McCormick  v.  Railroad  Co.,  (Colo.)  17 
Pac.  Rep.  542;  Peteflsh  v.  Watkins,  (III.)  16  N.  E.  Rep.  248;  Pemberton  v.  Johngon, 
(Ind.)  15  N.  E.  Rep.  801 ;  Achorn  v.  Andrews,  (Me.)  12  Atl.  Rep.  793 ;  Insurance  Co.  v. 
Harvey,  (Va.)  5  S.  E.  Rep.  553;  Railway  Co.  v.  Walker,  (Tex.)  7  8.  W.  Rep.  791. 
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not  say  that  the  trial  court  in  fixing  the  appellee's  alimony  abused  its  discre- 
tion, and  we  must  therefore  sustain  lis  judgment  on  that  subject.  Feck  y. 
Feck,  113  Ind.  168,  15  If.  E.  Bep.  12.    Judgment  affirmed. 


(115  Ind.  1) 

Bravahd  V,  Cincinnati,  H.  &  I.  R.  Co. 
{Supreme  Ccmrt  of  Indiana.    May  28, 1888.) 

1.  Constitutional  Law— Pubuoation  of  Statutes. 

The  publication,  In  pamphlet  form,  of  the  railroad  laws  of  1853  in  advance  of  the 
publication  of  the  Revisea  Statutes,  was  authorized  by  a  joint  resolution  of  the  gen- 
eral assembly,  and  thus  constituted  the  publication  and  circulation  of  the  ^neral 
railroad  law  of  the  state  within  the  meaning  of  Ck>nst.  Ind.  art  4,  %  ld4,  which  pro- 
vides that  no  act  shall  take  effect  untU  published  and  circulatea  in  the  several 
counties  of  the  state  by  authority,  except  m  case  of  emergency. 

2.  Railroad  Companies — Right  to  Acquire  Land. 

Under  Acts  Ind.  1852.  §  IS,  (1  Q.  &  H.  608,)  authorizing  the  incorporation  of  raU- 
road  companies,  with  the  power  to  receive  grants  of  real  estate  and  other  property 
in  aid  of  its  constructipn  and  maintenance,  when  a  grant  of  right  of  way  to  a  rail- 
road company  has  been  executed  in  anticipation  of  and  as  an  inducement  to  its  or- 
ganization, it  is  competent  for  the  raUroad  company  to  receive  such  grant,  and, 
after  its  organization,  to  ratify  the  grant,  and  maike  it  obligatory  upon  the  grantor. 

8.  Same— EjBOTBfBNT. 

The  failure  of  a  railroad  company  to  oonttruot  Its  road  within  the  time  limited  by 
the  statute  cannot  be  taken  advantage  of  by  a  land-owner  over  whose  land  the  road 
may  have  been  eventually  constructed,  to  eject  the  company  from  his  land. 

4.  Same— Remedy  for  Land  Taken. 

Where  a  railroad  company  enters  upon  land  without  the  owner's  consent,  and 
without  condemning  it,  and  the  owner  stands  by  and  ^uiesces  untU  the  company 
has  constructed  its  road,  and  made  it  at  that  point  a  part  of  its  railroad  line,  such 
owner  forfeits  every  remedy  against  the  company  except  an  action  for  damages. 

Appeal  from  circuit  court,  Bush  county;  Samuel  A.  Bonner,  Judge. 

Action  by  Benjamin  D.  Bravard  against  the  Cincinnati,  Hamilton  &  Indi- 
anapolis Railroad  Company,  to  recover  the  possession  of  a  certain  strip  of 
ground  appropriated  and  used  by  the  company  as  part  of  its  right  of  way  and 
line  of  road.  Judgment  for  defendant,  and  plaintiff  appeals.  Const.  Ind. 
art  4,  §  124,  provides  that  no  act  shall  take  effect  until  published  and  circu- 
lated in  the  several  counties  of  the  state  by  authority,  except  in  cases  of  emer- 
gency. 

8mUh  &  Henley,  C»  Cambem,  and  TTios.  J.  Newkirk^  for  appellant.  R. 
D,  Marshall,  for  appellee. 

NiBLACK,  C.  J.  This  was  in  form  an  ordinary  action  by  Benjamin  D.  Bra- 
vard  against  the  Cincln'nati,  Hamilton  &  Indianapolis  Railroad  Company  to 
recover  the  possession  of  a  strip  of  ground  appropriated  and  used  by  the  com- 
pany as  a  part  of  its  right  of  way  and  line  of  road.  The  circuit  cour.t  tried 
the  cause  without  a  jury,  and  the  flnding  and  judgment  were  for  the  defend- 
ant. It  was  shown  by  the  evidence  that  the  plaintiff  below,  and  the  appellant 
here,  was  the  owner  by  devise  from  his  father,  Lewis  Bravard.  of  the  tract 
of  land  of  which  the  strip  in  controversy  constitutes  a  part;  that  the  said 
Lewis  Bravard  was,  on  the  2d  day  of  February,  1853,  the  owner  in  fee  of  tliat 
tract  of  land,  and  that  he  on  that  day  executed  to  the  Ohio  &  Indianapolis 
Railroad  Company  a  release  of  the  right  of  way  over  that  land;  that  the  Ohio 
&  Indianapolis  Railroad  Company  did  not  organize  until  the  4th  day  of  Feb- 
ruary, 1858,  two  days  after  the  right  of  way  was  granted  as  above;  that  on 
the  20th  day  of  April,  1853,  the  Ohio  &  Indianapolis  Railroad  Company  and 
the  Junction  Railroad  Company  were,  by  articles  of  agreement,  vonsolidated 
under  the  name  of  the  latter  company;  that  the  Junction  Railroad  Company, 
as  thus  reorganized,  was,  in  November,  1872,  purchased  by  the  appellee,  the 
Cincinnati,  Hamilton  &  Indianapolis  Bailroad  Company,  at  a  master's  sale, 
under  a  decree  of  foreclosure  rendered  by  the  circuit  court  of  the  United  States 
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for  the  district  of  Indiana,  by  means  of  which  the  appellee  succeeded  to  all 
the  rights  and  liabilities  of  the  Junction  Railroad  Company;  that,  before  the 
consolidation  took  place,  the  Ohio  &  Indianapolis  Bailroad  Company  made  a 
preliminary  survey  of  a  proposed  line  of  road  over  the  tract  of  land  now  be- 
longing to  the  appellant  as  stated;  and  that,  after  the  consolidation,  the  Junc- 
tion Railroad  Company  continued  the  preliminary  survey,  and  located  its  line 
of  road  over  and  upon  the  strip  of  land  in  question;  that  no  work  was  done 
on  the  appellant's  land  until  the  summer  of  1867,  when  the  line  of  road,  as  it 
now  runs  and  is  operated,  was  constructed;  that  Lewis  Bravard  owned  and 
lived  upon  the  tract  of  land  since  acquired  by  the  appellant  at  the  time  the 
line  of  road  was  so  constructed,  and  did  not  object  to  the  road  being  built  over 
the  land;  that  the  amount  of  land  taken  and  appropriated  in  the  first  instance, 
and  now  used  by  the  appellee,  is  two  acres  and  eighty-nine  hundredths  of  an 
acre.  The  appellant  bases  his  right  to  recover  in  this  action  upon  the  grounds 
— First,  that  on  the  4th  day  of  February,  1863,  there  was  no  general  law  au- 
thorizing the  incorporation  of  railroad  companies  in  force  in  thiR  state;  sec- 
ondly, that,  as  the  grant  of  the  right  of  way  w^as  executed  by  Lewis  Bravard 
before  the  Ohio  &  Indianapolis  Railroad  Company  was  assumed'  to  be  organ- 
ized, it  was  at  all  events  inoperative  and  void;  thirdly,  that,  as  the  Junction 
Railroad  Company  did  not  construct  its  line  of  road  within  the  time  limited 
by  the  railroad  law  of  1852,  it  forfeited  all  right  which  it  may  have  first  ac- 
quired to. construct  such  line  of  road,  and  became  a  mere  trespasser  upon  the 
lands,  which  it  thereafter  proceeded  to  further  appropriate  and  use  in  build- 
ing its  road ;  fourthly,  that,  as  no  compensation  was  ever  assessed  and  paid 
for  the  strip  of  land  in  dispute,  he  has  a  right  to  reclaim  and  to  recover  the 
possession  of  that  strip,  notwithstanding  his  and  his  ancestor's  long  acquies- 
cence in  its  use  by  the  appellee.  On  the  9th  day  of  June,  1852,  a  joint  resolu- 
tion of  the  general  assembly  of  this  state  was  approved,  which  authorized  the 
secretary  of  state  to  publish  and  circulate  the  general  railroad  law  of  that 
year,  and  certain  other  acts  of  the  same  legislature,  in  pamphlet  form,  in  ad- 
vance of  the  publication  and  distribution  of  the  general  system  of  laws  there- 
after known  as  the  Revised  Statutes  of  1852.  This  was  accordingly  done, 
and  constituted  a  publication  and  circulation  of  the  general  railroad  law,  and 
other  laws  specially  named  in  the  joint  resolution,  by  authority,  within  the 
meaning  of  the  present  constitution  of  the  state,  by  means  of  which  tliese 
laws  came  into  force  some  months  previous  to  the  4th  day  of  February,  1853. 
A  railroad  company,  or  any  other  similar  corporation,  organized  under  a 
general  law,  has  undoubtedly  the  power  to  ratify  and  confirm  any  prelimi- 
nary thing  which  may  have  been  properly  done  in  aid  of,  or  which  may  have 
been  offered  as  an  inducement  to,  its  organization.  This  extends  to  the  pay- 
ment of  preliminary  expenses  which  may  have  been  incurred,  to  the  subscrip- 
tion of  stock,  and  other  kindred  matters.  The  thirteenth  section  of  the  act 
of  1852,  authorizing  the  incorporation  of  railroad  companies,  (1  Gav.  &  H. 
508,)  conferred  upon  a  railroad  company  the  power  to  receive,  hold,  and  take 
such  voluntary  grants  and  donations  of  real  estate,  and  other  personal  prop- 
erty, as  shall  be  made  to  it,  to  aid  in  the  construction,  maintenance,  and  ac- 
commodation of  such  railroad.  This  necessarily  included  the  right  of  way 
over,  as  well  as  any  other  appropriate  interest  in,  real  estate.  Construing 
this  provision  of  the  statute  in  connection  with  other  and  conceded  powers  of 
a  railroad  company,  we  think  it  was  competent  for  Lewis  Bravard  to  grant 
the  right  of  way  over  his  land  to  the  Ohio  So  Indianapolis  Railroad  Company, 
in  advance  and  in  aid  of  its  organization,  and  for  that  company,  after  its  or- 
ganization, to  ratify  and  accept  the  grant,  and  thus  make  it  obligatory  upon 
him.  This  grant  by  Lewis  Bravard  seems  to  have  been  made  to  the  Ohio  &  In- 
dianapolis Railroad  Company  by  its  corporate  name,  from  which  we  infer  that 
it  was  executed  in  anticipation  of,  and  as  an  inducement  to,  its  organization, 
which  speedily  thereafter  ensued.    The  subsequent  eDti7  upon  the  land,  and 
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location  of  a  line  of  road  over  it,  was,  under  the  circumstances,  an  implied 
ratification  and  acceptance  of  the  grant,  and  made  it  effectual  as  a  relinquish- 
ment of  the  right  of  way  to  the  company.  The  failure  of  a  railroad  company 
to  construct  its  road  within  the  time  limited  by  the  statute  may  afford  good 
cause  for  enforcing  a  forfeiture  of  its  corporate  powers  by  proper  legal  pro- 
ceedings instituted  for  that  purpose,  but  such  a  failure  cannot  be  taken  ad- 
vantage of  by  a  land-owner  over  whose  land  the  road  naay  have  been  event- 
ualjy  constructed,  to  eject  the  company  from  his  land.  Railroad  Co.  v. 
Clifford,  113  Ind.  — ,  15  N.  E.  Rep.  624.  In  addition  to  what  we  have  said, 
it  may  be  stated  that  the  accepted  doctrine  now  is  that  where  a  railroad  com- 
pany enters  upon  the  land  of  another  without  the  consent  of  the  owner,  and 
not  by  the  exercise  of  the  right  of  eminent  domain,  it  may  be  ejected  from 
the  land,  or  enjoined  from  appropriating  or  using  it,  if  the  owner  shadl  proceed 
with  reasonable  promptitude;  but  that  if  the  owner  stands  by,  and  acquiesces 
until  the  company  has  expended  its  money  and  constructed  its  road  across  his 
land,  and  until  the  road  at  that  point  has  become  a  part  of  its  railroad  Une, 
whereby  the  public,  as  well  as  the  company,  have  acquired  an  interest  in  the 
maintenance  of  the  enterprise,  he  forfeits  every  remedy  except  that  of  pro- 
ceeding to  have  his  damages  assessed  and  collected  from  the  company.  Rail- 
way Co.  V.  Smith,  16  N.  E.  Rep.  266;  Ratltoay  Co.  v.  Allen,  Id.  446;  Rail- 
road Co.  V.  ITpe,  113  Ind.  223,  15  N.  E.  Rep.  261. 

In  any  view  of  the  evidence  which  we  feel  justified  in  taking,  the  court  did 
not  err  in  its  finding  and  judgment  in  favor  of  the  appellee.  The  judgment 
is  affirmed,  with  costs. 


(115  Ind.  6) 

State  ex  reL  Maggard  v.  Caldwell  et  al, 
{Supreme  Court  of  Indiamjo.    May  7B,  1888.) 

1.  SmBBITFS  AND  CONSTABLSS— LlABIUTIBS— ESOAPS  OT  PBISOKBR—RSiLBBEST. 

In  an  action  against  the  constable  and  his  sureties  for  willfully  suffering  the  es- 
cape of  W.,  an  answer  alleging  that,  after  the  arrest  and  escape  of  W.,  the  relatrix 
prosecuted,  in  the  court  below,  her  suit  In  bastardy  against  said  W.  to  a  final  judg- 
ment, which  decreed  that  she  should  recover  from  W..  or  that  he  should  be  arrested 
and  stand  committed  to  jail,  and  that  the  sheriff  did  tnereafter  arrest  sadd  W.,  and 
committed  him  to  jail,  sets  up  a  valid  partial  defense  in  mitigation  of  damages. 

S.  WbITS— RbTCBN— EVIDBNOB  DBH0B8  THB  RZGORD. 

When  a  constable  has,  without  objection,  given  evidence  in  apparent  eontradio- 
tion  to  his  return  on  a  warrant,  he  may  be  questioned  further  for  the  purpose  of 
explaining  such  contradiction. 

Appeal  from  circuit  court,  Scott  county;  Ralph  Applewhite,  Special 
Judge. 

Action  by  the  state  on  the  relation  of  Alice  Maggard  against  Joshua  D. 
Caldwell,  constable,  and  the  sureties  on  his  bond,  to  recover  damages  for  will* 
fully  and  negligently  allowing  the  escape  of  a  prisoner  from  his  custody. 
Judgment  for  defendants,  and  plaintiff  appeals. 

W,  K,  Marshall,  for  appellant.     C*.  X.  &  H.  JS,  Jewett,  for  appellees. 

HowK,  J.  This  was  a  suit  by  plaintiff's  relatrix,  Alice  Maggard,  against 
the  defendants,  upon  the  official  bond  of  defendant  Caldwell,  as  constable  of 
Vienna  township,  in  Scott  county,  Ind.,  to  recover  damages  for  an  alleged 
breach  of  his  official  duty.  In  her  complaint  relatrix  fli-st  alleged  that,  at  the 
April  election,  1884,  defendant  Caldwell  was  duly  elected  a  constable  of  said 
Yienna  township  for  the  term  of  two  years  thence  next  ensuing;  that  he  and 
his  co-defendants  executed  and  acknowledged  his  official  bond  now  in  suit, 
conditioned  for  the  faithful  and  honest  discharge  of  his  official  duties  as  such 
constable;  and  that  he  took  and  subscribed  the  official  oath  required  by  law» 
and  entered  upon  the  discharge,  of  his  official  duties.  As  a  breach  of  the  con« 
dition  of  the  bond  in  suit,  relatrix  averred  that,  in  1884,  she  filed  her  verified 
complaint  before  a  Justice  of  the  peace  of  such  township,  charging  therein 


Digitized  by 


Google 


186  NOBTHSASTEBN  HBFORTEB.  [Ind 

that  one  Austin  Wiggam  was  the  father  of  her  bastard  child,  of  which  she 
had  been  delivered;  that  thereupon  a  warrant  was  issued  by  such  justice  for 
the  arrest  of  said  Wiggam,  and  placed  in  the  hands  of  defendant  Caldwell, 
as  such  constable,  in  1^4;  that,  by  virtue  of  such  warrant,  defendant  Cald- 
well, as  such  constable,  on  the  same  day,  arrested  said  Wiggam,  and  had  him 
in  his  custody  under  such  warrant;  but  that,  soon  after  such  arrest,  and  on 
the  same  day,  defendant  Caldwell,  as  such  constable,  "negligently,  willfully, 
and  carelessly"  suffered  said  Wiggam  to  escape  from  his  custody;  that  such 
defendant  Caldwell  thereupon  returned  said  warrant  to  such  justice,  showing 
thereby  the  arrest  and  escape  of  said  Wiggam;  that  afterwards  such  justice 
proceeded  with  the  trial  of  such  suit  in  bastardy,  and  found  and  adjudged 
that  said  Austin  Wiggam  was  the  father  of  the  bastard  child  of  the  relatrix 
herein;  that  such  justice  transmitted  the  papersin  said  bastardy  suit,  with- 
out delay,  to  the  court  below,  where  the  cause  was  docketed,  and,  in  the  ab- 
sence of  said  Wiggam,  was  tried  and  determined  by  the  court,  and  relatrix 
herein  recovered  judgment  in  such  suit  for  the  sum  of  ^400  for  the  support 
of  her  bastard  child,  and  the  costs  of  suit  taxed,  etc.,  at  the  March  term, 
1885,  of  such  court;  that  such  judgment  remained  wholly  unpaid,  and  that, 
by  reason  of  the  negligence  and  malfeasance  of  defendant  Caldwell  in  suffer- 
ing said  Wiggam  to  escape  as  aforesaid,  said  judgment  was  wholly  lost  and 
uncollectible.  Wherefore,  etc.  Defendants  Caldwell,  Davis,  and  Dismore, 
severing  in  their  defense,  jointly  answered  (1)  by  a  general  denial  of  the  com- 
plaint; and  (2)  by  a  partial  answer  in  mitigation  of  damages.  Defendants 
Cruson  and  Sierp,  also  severing  in  their  defense,  jointly  answered  in  three 
paragraphs,  of  which  the  first  was  a  general  denial  of  the  complaint,  and  the 
second  and  third  paragraphs  each  stated  special  or  affirmative  matters  by  way 
of  defense.  Eeplies  were  filed  by  relatrix,  putting  the  cause  at  issue.  The 
issues  joined  were  tried  by  a  jury,  and  a  verdict  was  returned  for  the  defend- 
ants, and,  over  the  motion  of  plaintiff's  relatrix  for  anew  trial,  the  court  ad- 
judged that  she  take  nothing  by  her  suit  herein,  and  that  defendants  recover 
of  her  their  costs,  taxed,  etc. 

In  this  court  errors  are  assigned  by  plaintiff's  relatrix  which  call  in  ques- 
tion (1)  the  overruling  of  her  demurrer  to  the  second  paragraph  of  the  joint 
answer  of  defendants  Caldwell,  Davis,  and  Dismore;  (2)  the  overruling  of 
her  demurrer  to  the  third  paragraph  of  the  joint  answer  of  defendants  Cruson 
and  Sierp;  and  (3)  the  overruling  of  her  motion  for  a  new  trial  herein.  We 
will  consider  these  alleged  errora  in  the  order  of  their  statement,  and  decide 
the  questions  thereby  presented. 

In  the  second  paragraph  of  their  joint  answer  defendants  Caldwell,  Davis, 
and  Dismore,  for  a  partial  answer  in  mitigation  of  damages,  alleged  that, 
after  the  arrest  and  escape  of  said  Austin  Wiggam,  as  stated  in  the  complaint 
herein,  the  relatrix  prosecuted  her  suit  in  bastardy  against  said  Wiggam  to 
final  judgment  in  the  court  below;  that  at  its  March  term,  1885,  such  court 
adjudged  that  relatrix  herein,  Alice  Maggard,  sliould  recover  of  said  Wiggam 
the  sum  of  ;$400  for  the  support  of  her  bastard  child,  to  be  paid  in  four  equal 
installments  of  $100  each;  that  in  such  bastardy  suit  it  was  further  adjudged 
by  the  court  below  that,  if  said  Wiggam  should  fail  to  pay  or  replevy  said 
Judgment,  he  should  stand  committed  to  the  jail  of  Scott  county.  Said  de- 
fendants averred  that  said  Wiggam  did  not  pay  or  procure  replevin  bail  for 
the  payment  of  the  aforesaid  judgment  of  $400,  or  any  part  thereof;  and  that 
because  of  his  refusal  so  to  do,  and  in  pursuance  of  such  judgment,  the  sheriff 
of  Scottt  county  committed  said  Wiggam  to  the  jail  of  such  county  in  execu- 
tion of  said  judgment.  The  court  below  committed  no  error,  we  think,  in 
overruling  the  demurrer  of  relatrix  to  the  foregoing  paragraph  of  answer.  If 
the  facts  stated  in  such  paragraph  are  true,— and  as  they  are  well  pleaded  the 
demurrers  admit  their  truth, — ^they  constitute  a  good  partial  defense  precisely 
to  the  extent  they  were  pleaded,  namely,  in  mitigation  of  the  relatrix's  dam< 
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ages.  If,  in  pursuance  of  the  judgment  which  relatrix  herein  recovered  in 
her  bastardy  suit,  the  judgment  defendant  Wiggam  was  committed  to  the  jail 
.  of  Scott  county,  it  is  very  clear  that  she  could  recover  notlnng  more  in  this 
suit  than  the  damages  she  had  actually  sustained  by  reason  of  Wiggam's  escape 
from  the  custody  of  defendant  Caldwell,  as  constable,  prior  to  the  rendition 
of  such  judgment.  The  case  of  Patterson  v.  Pressley^  70  Ind.  94,  wherein  it 
was  held*  substantially,  that  a  judgment  in  a  bastardy  suit  that  the  defend- 
ant be  committed  to  the  jail  of  the  county  until  the  judgment  be  paid  or  re- 
plevied, is  without  authority  of  law  if  the  defendant  is  not  in  custody  at  the 
time  such  judgment  is  rendered,  is  overruled  in  the  later  case  Lueas  v.  Hawk- 
ins, 102  Ind.  65*  1  ]^.  E.  Eep.  858.  In  the  case  last  cited  it  is  said  that  the 
attention  of  this  court  was  not  called  to  section  986,  Eev.  St,  1881,  in  force 
since  May  6,  1853,  in  Patterson  v.  Pressley,  supra^  or  a  different  conclusion 
would  probably  have  been  reached.  We  do  not  doubt  that  the  judgment  re- 
covered by  the  relatrix  herein,  whereof  mention  is  made  in  her  complaint  in 
this  action,  that  defendant  Wiggam  be  committed  to  the  jail  of  Scott  county 
until  he  paid  or  replevied  the  relatrix*8  judgment  against  him,  was  fully  au- 
thorized by  the  provisions  of  our  statute  regulating  proceedings  in  bastardy. 
The  facts  stated  by  said  defeudants,  in  the  paragraph  of  answer  we  are  now 
considering,  were  sufficient,  therefore,  as  a  partial  defense,  in  mitigation  of 
the  damages  which  the  relatrix  was  seeking  to  recover  in  this  action.  See 
State  V.  Newcomer,  109  Ind.  243,  8  N.  E.  Kep.  920. 

2.  The  third  paragraph  of  the  joint  answer  of  defendants  Gruson  and  Sierp 
was  pleaded  by  them  as  a  partial  defense  in  mitigation  of  the  damages  which 
relatrix  sought  to  recover  in  this  action.  In  such  paragraph  of  answer  said  de- 
fendants alleged,  among  other  things,  that  at  its  March  term,  1885,  the  court 
below  tried  and  determined  such  bastardy  suit  of  the  relatrix  herein  against 
said  Austin  Wiggam,  in  the  absence  of  said  Wiggam,  and  rendered  judgment 
against  him  in  favor  of  relatrix  herein  for  $400,  with  interest  and  costs,  and 
adjudged,  further,  that  said  Wiggam  stand  committed  until  he  paid  or  replevied 
such  judgment;  that,  said  Wiggam  having  failed  to  pay  or  replevy  said  judg- 
ment, a  writ  was  duly  issued  by  the  clerk  of  the  court  below  to  the  sheriff  of 
Scott  county,  in  pursuance  of  such  judgment,  for  the  arrest  of  said  Wiggam,  and 
his  commitment  to  the  jail  of  such  county;  that,  by  virtue  of  such  writ,  said 
Wiggam  was  duly  arrested  and  committed  to  the  jail  of  such  county  until  he 
should  payor  replevy  the  aforesaid  judgment;  that  no  substantial  right  of  re- 
latrix herein  was  in  any  way  lost,  destroyed,  or  impaired  by  any  act  of  defend- 
ant Caldwell,  as  such  constable,  or  of  his  co-defendants,  as  his  sureties;  that 
no  damages  have  been  sustained  by  relatrix  herein  on  account  of  any  action 
of  defendant  Caldwell,  as  such  constable*  or  of  his  co-defendants,  as  his  sure- 
ties. Wherefore,  etc.  The  difference  between  the  averments  of  this  third 
paragraph  of  answer,  and  those  of  the  second  paragraph  of  answer  heretofore 
considered,  is  one  of  form  and  phraseology,  rather  than  of  substance  or  of 
facts  pleaded.  What  we  have  said,  in  considering  the  sufficiency  of  the  sec- 
ond paragraph  of  answer,  seems  to  us  to  be  equally  applicable  to  the  third 
paragraph  of  answer.  The  facts  stated  in  such  third  paragraph  are  abun- 
dantly sufficient,  we  think,  to  constitute  a  good  partial  defense  in  mitigation 
of  the  damages  which  relatrix  has  sued  to  recover  in  this  action.  They  show 
very  clearly  that,  by  the  alleged  escape  of  said  Austin  Wiggam  from  the  cus- 
tody of  defendant  Caldwell,  as  constable,  relatrix  had  sustained  nothing  more 
than  nominal  damages,  as  Wiggam  had  been  arrested  and  committed  to  the 
jail  of  the  county  in  execution  of  her  judgment  This  was  the  end  of  the  law 
so  far  as  Wiggam 's  person  was  concerned,  and,  if  he  had  never  escaped  from 
the  custody  of  defendant  Caldwell,  as  constable,  she  could  not  have  had  any 
further  or  better  remedy  against  Wiggam's  body  than  the  answer  shows  she 
had  notwithstanding  such  escape.  The  third  paragraph  of  answer  was  good 
for  w  hat  it  purported  to  be»— a  partial  defense  in  mitigation  of  damages^    The 


Digitized  by 


Google 


188  H0BTHEA8TERN  BEPORTEB.  [Ind. 

demuTTer  to  such  third  paragraph,  therefore,  was  correctly  overruled.  Sec- 
tion 986,  supra;  State  v.  Newcomer,  supra. 

8.  Under  the  alleged  error  of  the  court  below  in  overruling  the  naotion  for 
a  new  trial,  it  is  earnestly  insisted  in  argument  by  the  learnt  counsel  of  re- 
latrix  that  it  was  error  to  admit  evidence  offered  by  defendants  tending  to 
impeach  and  contradict  the  constable's  return  of  the  warrant  issued  for  the 
arrest  of  said  Wiggam  in  the  bastardy  suit  of  relatrix,  and  to  show  that  de- 
fendant Caldwell,  as  constable,  had  in  fact  never  arrested  said  Wiggam.  It 
is  no  doubt  true,  as  a  general  rule,  that  the  return  of  a  constable  on  a  war- 
rant in  his  hands,  showing  what  he  had  done  officially  by  virtue  of  such  war- 
rant, is  binding  and  conclusive,  not  only  on  such  constable,  but  also,  perliaps, 
on  his  sureties  on  his  official  bond,  and  cannot  be  contradicted  by  parol  evi- 
dence, except  in  an  action  a^^ainst  such  constable  for  making  a  false  return. 
Lindley  v.  Kelley,  42  Ind.  294;  Splahn  v.  Gillespie,  48  lud.  397;  Stockton  v. 
Stockton,  59  Ind.  574. 

We  are  of  opinion,  however,  notwithstanding  this  general  rule,  that  relat- 
rix is  in  no  condition  to  complain  of  the  admission  of  the  evidence  to  which 
her  counsel  objects  in  the  cause  now  before  us.  The  warrant  issued  to  de- 
fendant Caldwell,  as  constable,  for  the  arrest  of  said  Wiggam  in  the  bastardy 
suit  of  relatrix,  was  issued  by  a  justice  of  the  peace  of  Scott  county,  and  could 
be  served  only,  so  far  as  appears,  within  such  county.  It  is  shown  by  the 
record  of  this  cause  that,  on  the  trial  thereof,  defendant  Caldwell  was  a  wit- 
ness for  defendants,  and  w<is  permitted,  without  any  objection  from  the  re- 
latrix, to  testify  substantially  as  follows:  '*!  was  the  constable  and  had  the 
warrant  in  the  suit  against  Wiggam.  I  went  over  into  Jennings  county  to  ar- 
rest Wiggam,  and  had  four  other  men  with  me.  I  put  three  of  them  on  one 
side  of  the  house,  and  one  man  on  the  other  side,  and  I  went  into  the  house. 
There  were  three  rooms  in  the  house.  Wiggam  was  in  the  middle  room.  I 
told  Wiggam  I  had  a  warrant  for  his  arrest,  and  to  consider  himself  under  ar- 
rest. Wiggam  told  me  to  get  out.  I  told  him  I  guessed  not,  but  he  said  I 
would.  He  began  to  back  out,  but  just  before  he  got  to  the  door  I  jumped 
between  him  and  tlie  door.  He  then  went  back,  and  the  lights  were  put  out, 
and  I  could  not  see  any  one.  I  stepped  out  and  called  for  a  light,  and  after 
while  one  of  the  women  got  a  liglit,  and  I  started  to  go  in  the  house.  Just 
then  the  men  halloed  that  he  was  running  away.  I  ran  around  the  house  and 
chased  him  part  of  the  way. "  Here  defendants'  counsel  asked  the  witness  the 
following  question:  **State  what  directions  and  instructions  Judge  Truelock, 
who  was  plaintiff's  attorney  in  the  case  before  the  justice  of  the  peace,  gave 
you,  or  what  he  said  to  you  about  making  out  your  return  to  this  warrant." 
To  this  question  relatrix  objected,  on  the  ground  that  it  was  not  competent 
for  defendants,  by  parol  evidence,  to  contradict,  vary,  or  control  the  con- 
stable's return  on  the  warrant,  because  such  return  was  conclusive  as  to  the 
matters  stated  therein.  The  objection  was  overruled,  and  the  witness  an- 
swered, in  substance,  that  he  had  made  a  statement  of  the  facts  about  his  ef- 
forts and  failure  to  arrest  Wiggam  to  Judge  Truelock,  the  attorney  of  relatrix 
herein,  wha requested  him  to  make  his  return,  as  he  did,  showing  the  arrests 
and  escape  of  said  Wiggam^  so  that  the  suit  in  bastardy  might  be  prosecuted 
to  final  judgment.  Manifestly,  the  evidence  admitted  over  the  objection  of 
relatrix  did  not  contradict,  vary,  or  control  the  constable's  return,  and  was 
not,  apparently,  offered  for  any  such  purpose.  By  his  previous  testimony,  ad- 
mitted without  any  objection  by  or  on  behalf  of  relatrix,  defendant  Caldwell 
had  flatly  contradicted  his  return  on  the  warrant,  by  showing  that  he  had 
never  in  fact  arrested  Wiggam.  Then  the  question  was  propounded  to  him 
to  which  relatrix  objected.  The  obvious  purpose  of  the  question,  as  it  seems 
to  us,  was  to  give  the  witness  an  opportunity  to  explain  the  apparent  contra- 
diction between  his  previous  testimony,  on  the  trial  of  this  cause,  and  his  re- 
turn on  said  warrant.    This  he  did,  by  his  answer  to  such  question,  and  this 
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he  had  the  right  to  do.  The  court  did  not  ert  in  oven'uling  the  objection  of 
relatrix  to  the  question  propounded  to  the  witness. 

Complaint  is  made  on  behalf  of  relatrix  of  the  instruction  of  the  court  to 
the  jury  trying  the  cause.  As  we  view  this  case»  it  is  liardly  necessary  for  us 
to  set  out  or  commeut  on  any  of  these  Instiuctions.  The  relatrix,  in  her  com- 
plaint, has  sued  to  recover  damages  for  the  breach  of  official  duty  by  defend- 
ant Caldwell,  as  constable,  in  suffering  the  willful  or  voluntary  escape  from 
his  custody  of  said  Wiggam,  after  he  had  been  lawfully  arrested  on  the  war* 
rant  issued  on  the  verified  complaint  in  bastardy  of  the  rc^latrix  herein. 
Tliis  was  the  theory  of  the  complaint  herein,  and  the  theory  upon  wliich  the 
issues  were  formed  and  submitted  to  the  jury  for  trial,  as  is  clearly  shown  in 
the  record  of  this  cause.  Upon  this  theory  the  case  must  be  considered  and 
decided  here.  Conceding  that  the  constable's  return  is  conclusive  as  to  the 
fact  of  Wiggam*s  arrest,  yet  the  evidence  wholly  fails  to  show  that  defendant 
Caldwell,  as  constable,  committed  the  breach  of  official  duty  wherewith  he  is 
charged  in  the  complaint  of  relatrix  herein;  by  suffering  the  willful  or  volun- 
tary escape  of  said  Wiggam  from  his  custody.  On  the  theory  upon  which 
this  cause  was  tried,  there  is  no  substantial  error,  we  think,  in  any  of  the  in- 
structions given  by  the  court,  either  of  its  own  motion  or  at  the  request  of 
defendants.  On  the  whole  case  as  presented  by  the  record,  it  has  seemed  to 
us  that  the  merits  of  the  cause  have  been^  fully  and  fairly  tried,  and  that  a 
right  conclusion  has  been  reached  in  the  verdict  and  judgment  in  favor  of  de- 
fendants. In  such  a  case,  it  is  settled  by  many  of  our  decisions  that  an  er- 
roneous instruction,  if  there  be  any,  will  not  authorize  or  require  the  reversal 
of  the  judgment.  Norris  v.  Casein  90  Ind.  143;  Led/ord  v.  Ledford^  95  Ind. 
283;  8ander8  v.  Weelburg,  107  Ind.  266,  7  N.  E.  Rep.  573;  State  v.Buhi" 
man.  111  Ind.  17, 11  N.  E.  Bep.  793.  The  motion  for  a  new  trial  was  cor- 
rectly overruled. 

The  judgment  is  affirmed,  with  costs. 


ai5  Ind.  15) 

Proctob  et  ux.  o.  Oolb. 
(Suvreme  Court  of  Indiana,    May  28, 1888.) 

NsooTiABLB  INSTRUMENTS— Action  on— Set-Opf. 

Where  the  holder  of  a  promissory  note  has  acquired  it  for  value,  the  maker  can- 
not plead  as  a  set-off  a  note  acquired  after  the  assignment  for  a  merely  nominal 
consideration. 

Appeal  from  circuit  court,  Elkhart  county;  Wilbxtr  Stonex,  SpecialJudge. 

Action  by  Reuben  B.  Cole  against  William  Proctor  and  Frances  Proctor, 
his  wife,  on  three  promissory  notes,  and  for  the  purpose  of  foreclosing  the 
mortgage  securing  them.  In  defense,  the  defendants  assert  the  plea  of  set- 
off.   Judgment  for  plaintiff;  and  defendants  appeal. 

«/.  M.  VanfleeU  for  appellants.    Baker^  D^eea  dr  Baker,  for  appellee. 

Elliot,  J.  This  suit  is  prosecuted  upon  three  promissory  notes,  and  a 
mortgage  securing  them.  The  controversy  has  already  been  before  this  court, 
but  in  a  somewhat  different  form.  Frootor  v.  Cole,  104  Ind.  373»  8  N.  £. 
Sep.  106,  4  N.  E.  Bep.  803.  The  present  appeal  brings  the  case  to  us  upon 
the  following  special  finding:  '*That  on  the  81st  day  of  January,  1680,  the 
defendant  William  Proctor  executed  the  notes  sued  on,  and  on  the  same  day 
he  and  his  wife,  the  defendant  Prances  Proctor,  executed  the  mortgage  set  out 
with  the  complaint,  to  secure  the  said  notes,  which  mortgage  was  executed  in 
due  form  of  law,  and  duly  recoixied;  that  the  notes  were  made  payable,  with 
six  per  cent,  interest  and  attorney's  fees,  to  the  order  of  Henderson  Cole,  at 
St.  Joseph  Valley  Bank,  Elkhart,  Ind.,  in  eighteen  and  twenty-four  months 
after  date,  respectively;  that  afterwards,  on  the  28d  day  of  February,  1880, 
aud  before  the  maturity  of  either  of  the  notes*  Henderson  Cole  assigned  the 
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notes  to  Erastus  B.  Cole,  by  a  written  assignment,  and  afterwards,  on  the 
26th  day  of  February,  1880,  he  indoi*aed  them  in  blank;  that  on  the  23d  day 
of  February,  1880,  at  the  time  when  the  notes  in  suit  were  assigned  by  Hen- 
derson Cole  to  Erastus  B.  Cole,  they  were  in  the  hands  of  Baker  and  Mitch- 
ell, the  attorneys  of  Henderson  Cole,  for  safe-keeping;  that,  on  said  23d  day 
of  February,  Henderson  Cole  gave  to  Erastus  B.  Cole  an  order  on  Baker  and 
Mitchell  for  the  delivery  to  him  of  the  notes;  that  on  the  26th  day  of  Feb- 
ruary, 1880,  Erastus  B.  Cole  presented  the  order  to  Baker  and  Mitchell,  and 
received  from  them  the  notes,  and  on  the  same  day  took  them  to  Henderson 
*  Cole,  who  then  indorsed  the  notes  in  blank,  by  writing  his  name  across  the 
back  of  each  of  them;  that  the  consideration  for  the  transfer  of  the  notes  in 
controversy  to  Erastus  B.  Cole  was  as  follows:  In  1864,  the  wife  of  Hender- 
son Cole,  then  residing  in  Indiana,  sold  property  belonging  to  her,  and  re- 
ceived therefor  the  sum  of  $3,500.00,  which  she  sent  to  her  husband,  Hen- 
derson Cole,  in  Colorado,  where  he  then  resided,  who  used  it  in  his  own  bus- 
iness.  Afterwards  she  removed  to  Colorado  also,  and  while  both  were  resid- 
ing in  Colorado  he  promised,  at  her  request,  to  pay  this  money,  if  he  ever  be- 
came able  to  do  so,  by  paying  it  to  Erastus  B.  Cole  and  Minnie  Cole,  the  chil- 
dren of  Hendei-son  Cole  and  his  said  wife;  tliat  in  1868,  Hendei-son  Cole's  wife 
died  in  Colorado,  and  afterwards,  on  the  23d  day  of  February,  1880,  in  ac- 
cordance with  and  in  fulfillment  of  the  promise,  Henderson  Cole  assigned 
and  transferred  the  said  notes  to  Erastus  B.  Cole, — he  agreeing  to  pay  to  his 
sister  Minnie  one-half,  which  she  agreed  to;  that  on  the  25th  day  of  February, 
1880,  the  defendant  William  Proctor  took  such  steps,  and  such  proceedings 
were  had,  that  the  Elkhart  circuit  court,  on  xhe  25th  day  of  February,  1880, 
issued  a  restraining  order,  enjoining  Henderson  Cole  from  transferring  the 
notes  in  controversy,  which  onler  was  served  on  Henderson  Cole  on  the  25th 
day  of  February,  1880;  that  Erastus  B.  Cole  first  learned  of  the  injunction 
proceedings  after  he  received  possession  of  the  notes,  and  before  they  were  in- 
dorsed; that  on  the  1st  day  of  March,  1880,  Erastus  B.  Cole  took  the  notes  in 
controversy  to  his  uncle,' Reuben  Cole,  the  plaintiff  in  this  action,  who  resided 
in  Michigan,  and  asked  him  to  buy  them;  that  the  plaintiff  offered  Erastus 
Cole  $2,000  for  the  notes,  which  offer  was  accepted,  and  thereupon  Erastus  B. 
Cole  sold  and  delivered  the  notes  to  the  plaintiff  for  that  sum;  that  the  plain- 
tiff, in  payment  therefor,  then  gave  Erastus  B.  Cole  an  order  on  Myron  E. 
Cole  for  $500,  and  also  executed  and  delivered  to  Erastus  B.  Cole  his  two 
promissory  notes,  one  for  $1,000,  payable  in  30  days,  and  one  for  $500,  payable 
in  seventeen  months,  to  the  order  of  Erastus  B.  Cole,  at  St.  Joseph  Valley  Bank, 
in  Elkhart,  Ind.;  that,  when  the  plaintiff  gave  the  order  on  Myron  E.  Cole, 
he  had  no  money  in  his  hands,  but  he  had  a  credit  with  him  for  that  amount, 
and,  when  he  gave  the  order,  he  executed  and  delivered  to  Myron  E.  Cole  his 
note  of  $500,  payable  in  bank  at  Elkhart,  Ind.,  to  the  order  of  the  said  Myron 
E.  Cole;  that  the  order  on  Myron  £.  Cole  was  duly  accepted  by  him,  and  the 
note  of  $1,000  was  paid  by  the  plaintiff  at  its  maturity  to  Erastus  B.  Cole, 
and  that  the  $500  note  remains  untransferred  and  unpaid,  and  in  the  hands 
of  the  clerk  of  this  court,  .where  it  was  placed  by  order  of  the  court;  the 
$500.00  note  by  Myron  E.  Cole  is  also  untransferred,  is  past  due,  and  remains 
unpaid;  that  the  plaintiff  had  no  knowledge  of  any  defense  to  the  notes  in 
controversy,  nor  of  the  injunction  proceedings  then  pending  in  the  Elkhart 
circuit  court  against  Henderson  Cole  on  the  1st  day  of  March,  1880, — ^not  un- 
til he  had  paid  the  note  of  $1,000;  that  on  the  15th  day  of  April,  1869,  Hen- 
dei*son  Cole  executed  his  note  of  $2,000,  payable  to  the  order  of  M.  E.  Cole; 
that  afterwards  M.  E.  Cole  indorsed  said  note  to  Alma  S.  Wells,  who  trans- 
ferred the  note  to  the  defendant  William  Proctor,  on  the  25th  day  of  Feb- 
ruary, 1880;  that  afterwards  William  Proctor  recovered  judgment  in  Elkhart 
circuit  court  against  Henderson  Cole  on  this  note  for  $4,198;  that  this  judg- 
ment was  recorded  on  the  12th  day  of  April,  1880,  at  which  time  also  the  in- 
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JTinction  was  made  perpetual;  that  no  part  of  the  said  judgment  has  been 
paid,  and  that  it  is  the  set-off  claimed  by  the  defendant  in  this  action;  that 
the  note  of  Henderson  Cole,  transferred  by  Alma  S.  Wells  to  William  Proc- 
tor, was  transferred  for  the  consideration  of  one  dollar, — the  said  William 
Proctor  agreeing,  at  the  time,  in  writing,  that  he  would  pay  said  Alma  S. 
Wells  an  amount  equal  to  one-half  of  the  net  proceeds  that  he  might  be  able 
to  make  out  of  said  note,  either  directly  by  way  of  collection,  or  indirectly  by 
way  of  set-off,  and  that,  if  he  made  nothing,  he  should  pay  nothing  to  said 
Alma;  that  on  the  13th  day  of  April,  1880,  the  defendant  William  Proctor 
brought  an  action  in  the  Elkhart  circuit  court  against  Erastus  B.  Cole,  in 
which  it  was  in  issue  whether  the  said  Erastus  B.  Cole  was  the  equitable 
owner  of  the  notes  here  in  controversy  on  the  28d  day  of  February,  1880,  and 
prior  to  the  time  when  the  defendant  William  Proctor  came  into  possession 
of  the  note  of  Henderson  Cole,  by  assignment  from  Alma  S.  Wells,  and  was 
denied  by  the  defendant  that  the  defendant  William  Proctor,  then  the  plain- 
tiff, was  the  owner  of  the  note  assigned  by  Alma  Wells  to  him,  and  of  the 
judgment  rendered  thereon,  but  it  was  alleged  that  he,  the  said  Proctor,  held 
the  same  in  trust  only,  which  facts  were  in  Issue  in  said  action,  wherein  the 
jury  trying  said  cause  found  the  ownership  of  the  note  claimed  by  said  Proctor 
to  be  as  hereinbefore  stated,  anc.  such  proceedings  were  had  in  said  cause  that 
the  said  Elkhart  circuit  court,  at  its  February  term,  1884,  found  for  the  defend- 
ant therein,  and  adjudged  that  the  said  Erastus  B.  Cole  was,  on  the  said  23d 
day  of  February,  1880,  the  owner  of  the  notes  here  in  suit  as  by  him  alleged; 
that  a  reasonable  attorney's  fee  on  the  notes  in  controversy  is  8150;  that 
there  is  now  due  on  the  notes  in  controversy  the  sum  of  $3,020.74,  payable 
without  relief  from  valuation  and  appraisement  laws;  and  that  there  is  now 
due  on  the  judgment  of  William  Proctor  against  Henderson  Cole  the  sum  of 
$5,716.75." 

The  law  is  with  the  appellee  on  the  facts,  and  the  judgment  of  the  trial 
court  is  right.  We  do  not  deem  it  necessary  to  discuss  in  detail  the  proposi- 
tions stat^  by  the  appellee^s  counsel  in  support  of  the  judgment,  nor  do  we 
find  it  necessary  to  decide  the  question  of  practice  discussed  by  them.  We  are 
satisfied  that  such  a  set-off  as  that  relied  on  by  the  appellants,  acquired  and 
held  as  it  is,  cannot  prevail  against  the  title  of  the  appellee.  The  right  of  the 
appellee  is  superior  to  that  of  the  appellants*  set-off,  and  to  it  their  claim  niust 
yield.  In  Proctor  v.  Cole,  supra,  we  fully  examined  the  nature  of  the  appel- 
lants' claim,  and  found  that  they  had  actually  paid  for  it  a  merely  nominal 
consideration, — the  trifling  consideration  of  one  dollar.  We  do  not  believe 
that  such  a  claim  can,  in  justice  or  equity,  be  allowed  to  defeat  the  claim  of 
an  indorsee  who  purchased  in  good  faith,  and  yielded  a  valuable  consideration. 
The  appellee  acted  in  good  faith.  He  agreed  to  pay  value  for  the  notes  he 
bought,  and  he  did  pay  by  the  execution  of  negotiable  instruments.  He  cer- 
tainly is  in  a  much  better  situation  than  the  appellants,  even  if  it  be  conceded 
that  the  title  of  his  indorser,  Erastus  B.  Cole,  was  infirm ;  but,  according  to  the 
judgment  of  the  court  in  a  former  action,  there  was  no  infirmity  in  the  title 
of  Erastus  B.  Cole.  It  would  seem,  therefore,  that  the  question  of  title  was 
adjudicated.  Granting,  however,  that  there  was  no  adjudication  in  favor  of 
Erastus  B.  Cole,  still  the  facts  found  show  that  he  had  such  a  title  as  would 
defeat  a  set-off.  Conceding  still  further  that  his  title  was  infirm,  yet,  as 
against  a  set-off  such  as  that  asserted  by  the  appellants,  the  title  of  the  appel- 
lee is  superior.  He  not  only  bought  the  note  in  good  faith,  and  executed  ne* 
gotiable  instruments  for  the  consideration',  but,  prior  to  notice  of  the  appel- 
lants' asserted  set-off,  he  had  actually  paid  the  sum  of  $1,500.  Appellants* 
counsel  assumes  that  a  set-off  is  the  same  as  a  defense  growing  out  of  the 
transaction  in  which  the  notes  were  execqted,  and  upon  this  assumption  builds 
his  argument.  This  assumption  is  not  valid,  and  with  it  the  entire  argument 
Calls.    The  set-off  asserted  is  not  a  defense  originating  in  the  transaction  out 
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of  which  the  notes  sprang,  bat  is  an  independent  and  distinct  defense  origl- 
nating  snbseqaent  to  the  execution  of  the  notes.  Hankina  v.  Shoup,  2  Ind. 
842;  1  Daniel,  Neg.  Inst,  g  746.  There  is  a  clear  and  well-defined  distino- 
tion  between  a  defense  originating  after  the  execution  of  a  note,  and  growing 
out  of  an  independent  transaction,  and  a  defense  growing  out  of  the  transac- 
tion in  which  the  note  was  executed.  Beard  v.  Dedolph,  29  Wis.  186;  Kaiv- 
ger  v.  Cary^  1  Mete.  869;  Baker  v.  Arnold,  3  Gaines,  283.  The  distinction 
between  an  independent  defense,  such  as  a  set-ofP,  and  a  defense  arisini;  out 
of  the  transaction  in  which  the  note  was  executed,  has  long  been  recognized. 
It  is  expressly  recognized  in  Hankins  v.  8houp,  supra,  and  a  recent  writer 
says:  **But  a  setoff  arising  out  of  a  different  transaction  between  the  maker 
or  acceptor  and  the  payee  caniiot  be  used  against  a  purchaser  for  value  after 
maturity."  2  Rand.  Com.  Paper,  §  679.  The  cases  of  Dresser  v.  RaUtoay 
Co.,  93  U.  S.  92,  and  Crandall  v  Viokery,  45  Barb.  156,  are  not  in  point,  for 
in  those  cases  the  defense  was  fraud  in  procuring  the  execution  of  the  note. 
But  in  the  case  before  us  we  need  not  go  so  far  as  any  of  the  authorities  we 
have  cited,  for  the  title  of  the  appellants  to  their  asserted  set-off  is  not  of  such 
a  nature  as  to  entitle  them  to  defeat  even  the  equitable  holder  of  a  promissory 
note.  Proctor  v.  Cole,  supra,  and  authorities  cited.  If  it  were  granted  that 
Cole*s  title  is  not  perfect,  still  it  is  in  every  respect  stronger  and  better  than 
that  of  the  appellants  to  their  set-off,  and  should  prevail  against  it.  Finly  v. 
Martin,  80  Ky.  463.  It  is  assuming  much  more  than  the  law  Justifies  to  as- 
sume that  the  appellants  are  bona  fide  holders,  and  as  such  entitled  to  defeat 
the  appellee.  The  total  sum  invested  by  them  is  a  nominal  one,  and  the  in- 
vestment of  such  a  sum  does  not  clothe  a  party  with  the  rights  of  a  btma  flde 
purchaser.  It  is  of  the  very  essence  of  the  claim  to  hold  bona  fides  that  the 
party  should  have  parted  with  value.  Counsel  argue  that,  as  the  appellee  had 
only  paid  $1,500  in  money  before  notice  of  appellants'  claim,  he  cannot  re- 
cover more  than  that  sum.  It  seems  to  us  that  the  argument  bears  with  much 
more  force  against  his  clients,  who  have  paid  only  one  dollar.  We  cannot  con- 
ceive how  one  who  has  invested  no  greater  sum  than  that  can  justly  be  heard 
to  urge  the  defeat  of  anotlier's  bargain,  who  has  bought  in  good  faith,  exe- 
cuted negotiable  instruments,  and  who  has  actually  paid  $1,500  in  money. 
Regarding  the  appeUee  as  a  mere  equitable  assignee,  and  not,  as  he  may  well 
be  regarded,  as  an  indorsee  for  value  and  in  good  faith,  his  rights  are  para- 
mount to  those  of  the  appellants.  It  is  said  that  it  is  plain  that  Erastus  B. 
Cole  was  not  a  dona^de  purchaser,  *' because  he  took  the  legal  title  by  indorse- 
ment after  notice  of  the  injunction,  and  he  thereby  became  a  lis  pendens  pur- 
chaser, and  was  bound  by  the  final  Judgment  making  the  injunction  perpet- 
ual." It  need  only  be  said,  in  answer  to  this  argument,  that  the  special  find- 
ing states  that  in  an  action  brought  by  William  Proctor  it  was  acknowledged 
that  Cole  was  the  equitable  owner  of  the  notes  in  suit  on  the  23d  day  of  Feb- 
ruary, 1880.    Judgment  aifirmed. 

MiTGHELL,  J.,  did  not  take  any  part  in  the  decision  of  this  case. 

(US  Ind.  S63) 

Hammons  et  aL  v.  Bioelow  et  oZ.^ 

(Supreme  Court  of  IndUma.   Hay  99, 18S8.) 

1.  HoBTOAOBs—FoBSCLOsuBB— Personal  Jvdqukst  aqaisw  Hobtoaoos*b  VsimnL 
A  complaint  In  foreclosure,  to  Bu^lport  a  personal  Judgment  against  mortgagor*! 
vendee,  must  aver,  not  merely  a  purchase  by  him.  but  a  conveyance  to  hun,  and 
that  he  has  assumed  the  mortgage  debt  as  part  of  the  purchase  price. 

X  SaIO— NON-JOINDEB  07  MOBTOAGOB. 

A  complaint  in  foreclosure  against  the  vendee  of  the  mortgagor,  without  joining 
the  latter,  must  aver  a  conveyance  to  defendant.  It  is  not  enough  to  state  that  ht 
puxohased  the  premises. 

1  Rehearing  dsnlsd. 


Digitized  by 


Google 


Ind.]  HAMMONS  V.  BIGELOW.  193 

S.  Rklrasb  and  Dischabox— Bt  Agent— Excebdino  Authoritt— Notiob. 

Where  plaintiff,  at  the  request  of  defendant,  sent  bonds  to  a  bank  for  coUeotion, 
with  instruotions  to  receive  a  earn  less  than  their  face  if  the  money  was  paid  at  a 
certain  time,  and  defendant  at  a  later  date  paid  an  amount  less  than  the  bank  was 
authorized  to  accept,  for  which  the  bank  gave  a  release,  defendant  was  liable  for 
the  balance,  as  it  appeared  that  he  knew  the  extent  of  the  bank's  authority. 

Appeal  from  circuit  court.  Jay  county;  J.  E.  Bobo,  Judge. 

Action  by  William  A.  Blgelow  et  al.  against  Bobert  T.  Hammons  et  aL  to 
foreclose  mortgage  on  real  estate.  There  was  judgment  for  plaintiffs,  and 
defendants  appeal. 

Taylor,  Smith  d:  Bailey  and  Headington  d*  La  Fallette,  for  appellants. 
Randall  <&  Vesey,  for  appellees. 

Elliott,  J.  The  first  paragraph  of  the  appellee's  complaint  is  founded 
upon  a  bond  and  mortgage  executed  by  Jacob  Starrs  and  wife  to  Paul  K.  Ran- 
dall, deceased.  It  is  averred  that,  "after  the  execution  of  the  mortgage,  Rob- 
ert T.  Hammons  purchased  the  mortgaged  premises  of  Starrs,  and  as  part  of 
the  purchase  money  agreed  to  pay  and  discharge  the  mortgage."  There  is  no 
aUegation  that  the  land  was  conveyed  to  Hammons,  and  the  appellants  vigor- 
ously contend  that,  because  there  is  no  such  allegation,  the  pleading  is  bad. 
In  answer  to  the  argument  of  appellant's  counsel,  the  counsel  for  appellees 
say:  "The  complaint  does  show,  however,  that  Hammons  purchased  the 
land,  and  as  part  of  the  purchase  money  assumed  the  mortgage.  We  think 
that  the  wonl « purchase 'includes  conveyance,  as  a  purchase  would  be  in- 
complete without  a  conveyance.  But,  if  there  was  no  conveyance,  Hammons, 
as  a  purchaser,  would  have  such  an  interest  as  would  make  him  a  proper 
party  to  the  foreclosure  proceeding,  if  his  interest  was  known  to  the  mort- 
gagee." 

Two  questions  are  involved  in  counsers  position.  The  first  is  as  to  the 
peisonal  liability  of  Hammons.  It  is  our  judgment  that  the  law  is  against 
the  appellees  on  this  question.  Hammons  is  only  liable  upon  the  ground  that 
his  promise  constitutes  part  of  the  purchase  money  of  the  land,  and  to  give 
validity  to  that  promise  it  must  be  shown  that  he  received  the  consideration 
by  which  it  is  supported.  The  theory  which  sustains  the  rule  (a  rule,  by  the 
way,  not  assented  to  without  stubborn  protest  from  some  of  the  authorities) 
that  the  g^*antee  is  liable  upon  his  parol  promise  to  pay  the  debt  of  his  grantor, 
is  that  the  promise  is  to  pay  a  part  of  the  purchase  money,  and  is,  in  effect,  a 
promise  to  pay  the  promisor's  own  debt.  This  theory  it  is  which  enables  the 
courts  to  avoid  the  statute  of  frauds,  and  it  is  essential  to  the  existence  of  the 
theory  that  the  promisor  should  obtain  the  land  which  constitutes  the  consid- 
eration for  his  promise.  But,  aside  from  the  principle  we  have  referred  to, 
there  is  an  elementary  rule  which  bears  strongly  against  the  appellees,  and 
that  is  the  rule  that  a  party  who  sues  on  a  contract  not  importing  a  consider- 
ation must  aver  the  consideration,  and  show  that  it  has  been  paid  or  yielded. 
This  rule  is  very  often  tipplied  to  grantors  who  sue  for  unpaid  purchase 
money,  and  they  are  uniformly  required  to  aver  either  a  conveyance,  or  a 
tender  of  conveyance.  Indeed,  the  rule  is  even  broader  than  we  have  stated  it; 
for  in  all  cases  the  plaintiff  who  sues  on  a  contract  must  show  that  he  has  per- 
formed his  part,  or  show  an  excuse  for  not  performing  it. 

The  second  question  involved  in  counsers  position  is  this:  Can  a  suit  to 
foreclose  a  mortgage  be  maintained  against  a  husband  and  wife,  sole  defend- 
ants to  the  suit,  where  the  only  allegation  of  title  is  that  the  husband  "pur- 
chased the  mortgaged  premises?"  This  is  the  question,  as  the  record  presents 
it,  altliough  it  is  not  the  question  which  counsel  argue.  The  question  is  not 
whether  Hammons  and  his  wife  would  be  proper  parties  to  answer  as  to  their 
interest  in  a  suit  brought  against  the  mortgagor,  but  whether  the  suit  can  be 
maintained  against  them  as  sole  defendants.  We  do  not  doubt  that,  if  the 
mortgagor  had  been  a  party,  tlmt  Hammons  would  have  been  a  proper  party. 
v.l7N.B.no.2 — 13 
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But  that  Is  not  the  question  here;  but  the  question  here  Is,  can  one  wlio  is 
averred  to  have  "purchased  the  mortgaged  premises"  be  sued  without  aver* 
ring  that  he  received  a  conveyance  or  acquired  title  to  the  land?  In  other 
words,  is  there  any  cause  of  action  against  him?  In  our  opinion,  there  is 
not.  It  is  not  enough,  in  such  a  c^ise  as  this,  to  aver  that  the  defendant  has 
purchased  the  mortgaged  premises;  it  roust  be  shown  that  he  has  acquired  the 
mortgagor's  title.  If  this  be  not  so,  then  we  should  have  the  strange  anom- 
aly of  a  suit  for  foreclosure  against  a  sole  defendant  who  lias  not  obtained 
title  to  the  land.  The  very  purpose  of  a  foreclosure,  under  our  law,  is  to  ob- 
tain a  decree  for  the  sale  of  the  land,  and  it  is  impossible  to  conceive  how  such 
a  decree  can  be  obtained  where  the  only  defendant  before  the  court  has  not 
acquired  title.    2  Jones,  Mortg.  §  1394. 

The  second  paragraph  of  the  complaint  contains  substantially  the  same 
allegations  respecting  the  execution  of  the  bond  and  mortgage  by  Starr  as 
the  first,  but  it  avers  that  Starr  "sold  and  conveyed  the  premises  to  Robert 
T.  Hammons,  who,  as  part  of  the  purchase  price  thereof  assumed  to  pay  the 
mortgage  and  bonds. "  This  averment  removes  the  objection  which  we  have 
held  fatal  to  the  first  paragraph,  but  there  are  other  objections  to  the  second 
paragraph  which  require  examination.  It  is  therein  averred  that,  after  the 
maturity  of  the  mortgage  notes,  the  plaintiffs,  at  the  request  of  Hammons, 
sent  the  bond  and  mortgage  to  the  Citizens'  Bank  at  Portland,  Ind.,  for 
collection,  with  instructions  to  accept  $8,721  in  full  payment  of  the  debt, 
which  was  8250  less  than  the  amount  of  the  debt,  if  the  payment  was  made 
on  or  before  the  1st  day  of  July,  1885.  but,  if  not  paid  on  or  before  that  day, 
7  per  centum  interest  should  be  added  to  the  amount.  It  is  also  alleged  that 
Hammons  did  not  pay  any  part  of  the  debt  until  the  1st  day  of  August, 
1885;  that  on  that  day  there  was  due,  as  principal  and  interest,  $8,624,  and 
the  sum  of  $150  for  attorney's  fees;  that  on  the  day  last  named  Hammons 
paid  to  the  bank  $8,619.70,  being  $160  less  than  the  plaintiffs  authorized  the 
bank  to  receive,  as  Hammons  knew,  and  being  $800  less  than  the  amount 
due;  that  the  bank,  in  disobedience  of  its  instructions,  delivered  to  the  defend- 
ant a  release.  It  is  further  averred  that  there  is  due  upon  the  bond  and 
mortgage  the  sum  of  $500,  which  is  unpaid.  The  appellant's  counsel  as- 
sume that  the  second  paragraph  of  the  complaint  avers  simply  that  nothing 
more  than  the  amount  stipuLited  to  be  paid  as  attorney's  fee  is  due  upon  the 
bond  and  mortgage,  but  in  this  they  are  in  error;  for  the  pleading  shows  that 
more  was  due  and  unpaid.  It  is  further  insisted  that  the  appellees  are  bound 
by  the  act  of  the  bank,  because  it  was  their  agent;  but  this  position  is  not 
tenable,  for  the  reason  that  tlie  complaint  avers  that  the  appellant  knew  the 
extent  of  the  agent's  authority.  We  think  the  second  paragraph  of  the  com- 
plaint is  good,  in  so  far  as  the  demurrer  assails  it  upon  the  ground  that  it 
does  not  state  a  cause  of  action. 

The  objection  that  there  was  a  defect  of  parties  defendant  was  also  made 
by  the  demurrer.  This  objection  is  valid  as  to  the  first  paragraph  of  the  com- 
plaint, but  not  as  to  the  second.  The  owner  of  the  land  is  a  necessary  party 
to  a  suit  to  foreclose;  but,  where  the  land  hiis  been  sold  and  conveyed,  the 
mortgagor  is  not  a  necessary  party,  although  he  is  a  proper  party.  2  Jones, 
Mortg.  §  1394. 

The  judgment  is  reversed,  with  instructions  to  sustain  the  demurrer  to 
the  first  paragraph  of  the  complaint. 


(U5  Ind.  495) 

Root  t>.  Burton,  Sheriff,  et  al,t 
(Supreme  Court  of  Indianck.    May  28, 1888.) 
Affbal—Disiossal— Effect. 

Where  a  Judgment  is  rendered  upon  stipulation  which  provides  that  there  shall 
be  no  order  of  sale  issued  thereon  until  the  determination  against  the  appellant  of 

1  Rshearlnc  denied. 
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an  appeal  from  a  former  judgment  between  the  same  parties,  the  dismissal  of  the 
appeal  by  the  api)ellant.  who  was  defendant  in  both  actions,  renders  the  second 
judgment  enforceable. 

Appeal  from  circuit  court,  Pulaski  county;  De  Witt  0.  Justice,  Special 
Judge. 

Petition  for  injunction  by  Harry  Bennett  Boot,  by  next  friend,  against 
John  L.  Burton,  sheriff,  et  aL,  to  restrain  the  sale  of  real  estate.  There  was 
judgment  for  defendants,  and  plaintiff  appeals. 

D,  Turpie,  for  appellant.    Nye  d-  Nye,  for  appellees. 

Mitchell,  J.  On  the  25th  day  of  February,  1884,  there  was  an  action 
pending  in  the  Pnlaski  circuit  court,  by  means  of  which  Harriet  Barnett,  as 
plaintiff,  was  seeking  to  enforce  a  lien  for  taxes  against  certain  lands  then 
owned  by  Kate  H.  Boot,  who  was  a  party  defendant  to  the  pending  suit. 
Issues  having  been  duly  joined,  judgment  was  rendered  in  favor  of  the  plain- 
tiff, by  agreement,  for  S'355.32,  which  judgment,  it  was  agreed,  should  con-^ 
stitute  a  lien  upon  and  be  enforceable  against  the  lands  described  in  the  com- 
plaint. It  appears  that  another  judgment,  involving  the  validity  of  other  tax 
claims,  had  bt^en  rendered  in  the  same  court  against  Mrs.  Boot  in  favor  of  the 
same  party,  and  that  an  appeal  bad  been  taken  therefrom  to  this  court,  where 
the  cause  was  pending  at  the  date  above  mentioned.  As  part  of  the  agree- 
ment, In  pursuance  of  which  the  judgment  first  above  mentioned  was  rendered, 
it  was  stipulated  that  no  order  of  sale  should  issue  on  the  second  judgment 
until  the  pending  appeal  from  the  judgment  first  taken  had  been  determined. 
It  was  further  stipulated  that  if  the  cause  appealed  should  be  decided  on  its 
merits  in  favor  of  the  appellant,  Kate  H.  Boot,  then  the  judg:ment  last  taken 
should  be  null  and  void,  and  not  collectible,  but  in  the  event  the  decision  should 
be  against  Mrs.  Boot,  then  the  judgment  should  be  collectible  by  legal  process. 
The  agreement  was  duly  spread  upon  the  order  book  of  the  court,  and  the  decree 
which  followed  directed  the  judgment  to  be  enforced  according  to  the  "condi- 
tions and  stipulations  agreed  upon."  Afterwards,  on  the  23d  day  of  Septem- 
ber, 1885,  Mrs.  Boot  paid  Mrs.  Barnett  $128,  about  iialf  of  the  amount  of  the 
judgment  first  rendered  and  appealed  from,  and  in  consideration  of  the  sum 
paid,  the  pending  appeal  was  dismissed  by  mutual  agreement.  It  was  further 
agreed  that  the  judgment  should  be  assigned  to  Harry  Bennett  Boot,  the  appel- 
lant in  this  case.  No  mention  was  made  of  the  judgment  last  taken  and  still 
remaining  in  the  Pulaski  circuit  court,  or  of  the  agreement  first  above  referred 
to,  when  the  appeal  was  dismissed.  Subsequently  an  order  of  sale  was  duly 
issued  upon  the  judgment  last  rendered  and  placed  in  the  hands  of  John  L. 
Burton,  sheriff  of  Pulaski  county,  directing  him  to  make  the  amount  of  the 
judgment  taken  in  pursuance  of  the  above-mentioned  agreement,  by  a  sale  of 
the  land  described  in  the  decree.  The  appellant,  having  succeeded  to  the 
ownership  of  the  land  by  the  death  of  his  mother,  brought  this  suit  by  his  next 
friend  to  enjoin  the  sale.  A  demurrer  was  sustained  to  the  complaint,  and 
this  ruling  presents  the  only  question  for  decision  in  the  case. 

It  is  contended,  in  favor  of  a  reversal  of  the  ruling  below,  that  by  the  terms 
of  the  agreement  which  became  part  of  the  decree,  the  collectibility  of  the 
judgment  now  sought  to  be  enjoined  was  dependent  upon  a  condition  precedent, 
viz.,  a  decision  of  the  pending  appeal  against  the  judgment  defendant.  It  is 
said,  in  effect,  that,  at  the  time  the  condition  was  agreed  upoh,  the  event  upon 
which  the  judgment  was  to  become  enforceable,  viz.,  the  decision  of  this  court 
in  favor  of  the  appellee,  was  possible  and  practicable,  and  that  the  subsequent 
dismissal  of  the  appeal  at  the  request  and  with  the  consent  of  the  appellee, 
upon  a  consideration  paid  by  the  appellant,  in  that  case,  rendered  the  event 
impossible.  The  conclusion  is  said  to  follow  that  the  collection  of  the  judg- 
ment cannot  now  be  enforced.  We  cannot  adopt  this  view.  The  reasoning 
in  appellant's  behalf  leads  to  the  opposite  conclusion.    To  begin  with,  the  plain- 
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tiff  took  an  unconditional  judgment  by  agreement  for  $355- C2  which  was 
declared  to  be  a  specific  lien  upon  certain  real  estate  described.  One  of  the 
necessary  legal  qualities  of  a  judgment  or  decree  is  that  it  is  coUectible  and 
enforceable  by  execution,  or  by  a  sale  of  the  property  upon  which  the  judgment 
is  declared  to  be  a  specific  lien.  Unless  an  execution  or  order  of  sale  is  stayed 
as  the  law  provides,  or  by  mutual  agreement,  it  goes,  as  a  matter  of  course, 
upon  the  filing  of  Aprcscipe,  By  mutual  stipulation  the  order  of  sale  in  the 
decree  last  taken  waste  be  withheld  until  the  determination  of  a  certain  appeal 
taken  by  the  defendant,  Kate  H.  Boot.  Presumably,  the  agreement  to  delay 
was  for  her  benefit.  It  saved  her  the  necessity  of  anotlier  appeal.  The  pres- 
ent judgment  was  to  become  null  and  void,  and  not  collectible  in  the  event 
the  decision  upon  the  merits  in  the  case  appealed  was  favorable  to  Mrs.  Root. 
Until  that  event  happeJis,  the  judgment  manifestly  continues  operative,  and 
in  force.  Accepting  as  sound  the  proposition  that  if  one  for  whose  benefit  a 
condition  has  been  annexed  to  a  contract  voluntarily  waives  the  condition,  or 
renders  it  impossible  of  performance,  the  parties  are  thenceforth  remitted  to 
their  riglits  as  they  stood  without  the  condition,  and  the  conclusion  follows, 
logically  and  inevitably,  that  by  voluntarily  dismissing  her  appeal,  Mrs.  Boot 
waived  the  stipulation  or  condition  annexed  to  the  decree  by  making  it  im- 
possible for  the  contingency  ever  to  happen  upon  which  the  nullification  of 
the  judgment  taken  against  her  depended^  The  appeal  can  never  be  decided 
on  its  merits  in  favor  of  Mrs.  Boot,  because  she  has  dismissed  it,  and  the 
time  hiis  expired  within  which  another  appeal  can  be  taken.  The  solution  of 
the  matter  must  therefore  depend,  in  holding  that  the  dismissal  of  the  appeal, 
which  could  only  be  done  by  Mrs.  Root,  waived  all  the  conditional  featui-es 
annexed  to  the  judgment  and  placed  the  parties  in  the  same  situation  as  if  the 
decree  had  been  originally  unaccompanied  by  any  agreement.  Tanner  v. 
Smith,  10  Sim.  410;  2  Law  Bev.  97.  The  agreement  in  pursuance  of  which 
the  judgment  was  to  become  null  and  void,  on  condition  that  the  pending 
appeal  should  be  decided  in  favor  of  the  appellant,  must  be  considered  as  hav- 
ing been  abandoned  by  mutual  consent.  liailroad  Co.  v.  Dunn^  17  Ind.  603; 
Byime  v.  Insurance  Co,,  20  Ind.  103;  O^ Donald  v.  Railroad  Co,,  14  Ind. 
259;  Rush  v.  Rush,  40  Ind.  83.  Of  course,  upon  the  assumption  that  the 
stipulation  which  accompanied  the  judgment  was  such  that  in  order  to  render 
the  decree  enforceable,  a  decision  favorable  to  the  appellee  in  the  case  appealed 
was  essential,  the  conclusion  contended  for  by  the  appellee  would  follow.  But 
the  situation  was  exactly  the  reverse.  It  was  necessary,  in  order  that  the 
judgment  might  become  void  and  uncollectible,  that  the  appellant  should 
prosecute  the  pending  appeal  to  a  favorable  result.  When  she  failed  in  that, 
or  voluntarily  did  that  which  made  it  Impossible  for  her  to  succeed,  the  judg- 
ment became  collectible  and  enforceable  «c  j?ropno  vigors.  Padgett  v.  State, 
93  Ind.  396.  The  operative  and  essential  part  of  the  agreement  annexed  to 
the  judgment  was  that  proceedings  should  be  stayed  thereon  until  the  pend- 
ing appeal  in  the  other  case  was  determined,  and  that  a  decision  favorable  to 
the  appellant  should  nullify  the  judgment  then  taken.  So  much  of  the  stip- 
ulation as  recited  that  the  judgment  should  become  collectible  in  case  of  a 
decision  adverse  to  the  appellant  was,  in  legal  effect,  mere  surplusage.  A 
failure  to  render  the  judgment  invalid  and  uncollectible  left  it  necessarily 
collectible*    The  judgment  is  affirmed,  with  costs. 


(115  Ind.  98) 

Eluott  9.  Gregory. 

(Supreme  Cou/rt  of  Indiana.    May  29, 1888.) 

Husband  ahd  Wife— Cowtractb  of  Wife— Necessaries— Pleadiko  Covebtutib. 

In  an  action  for  medical  services  re  adored  defendant  at  her  special  instance  and 
request,  and  on  hei  express  promise  to  pay,  an  answer  that,  at  the  time  the  servioes 
were  rendered  and  the  alleged  promises  made,  defendant  was  the  wife  ol  A. ;  that 
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the  services  were  for  necessary  care  and  attention  rendered  her  while  she  was  the 
wife  of  A. ;  and  that  the  indebtedness  on  account  of  said  services  was  the  debt  of 
A.,  for  which  defendant  coiild  not  make  herself  liable, — ^is  not  an  argumentative  de'- 
nial,  but  a  confession  and  avoidance,  on  the  ground  of  coverture,  and  so  bad  undei 
Rev.  Bt.  Ind.  1881,  §  5115,  abolishing  aU  the  legal  disabilities  of  women  to  make  con- 
tracts except  in  Bpecified  eases. 

Appeal  from  circuit  court,  Posey  county;  William  "F.  Parrett,  Judge. 
Action  by  Cyrenius  Elliott  against  Charlotte  Gregory  for  medical  services. 
There  was  judgment  for  defendant,  and  plaintiff  appeals. 
B.  V,  Oioen,  for  appellant.     W.  P.  £}dson,  for  appellee. 

Niblack,  C.  J.  Complaint  by  Cyrenius  Elliott,  a  practicing  phyoician, 
against  Charlotte  Gregory  upon  an  account  for  medical  services  rendered  to 
the  latter  at  her  special  instance  and  request,  and  upon  her  express  promise 
to  pay  for  such  services.  The  defendant  answered  that,  at  the  time  of  the 
rendition  of  the  services  mentioned  in  the  complaint,  and  at  the  time  of  the 
making  the  supposed  promise  therein  alleged,  she  was' a  married  woman  and 
the  wife  of  Alvis  Gregory;  that  the  services  charged  for  were  for  necessary 
medical  care  and  attention  rendered  to  her  during  the  time  she  was  the  wife 
of  the  said  Alvis  Gregory;  arid  that  the  indebtedness  to  the  plaintiff  on  ac- 
count of  such  services  was  the  debt  of  the  said  Alvis  Gregory,  for  which  she, 
the  defendant,  as  his  wife,  could  not  make  herself  liable.  A  demurrer  to  this 
answer  was  overruled,  and  the  court,  without  requiring  a  reply,  impaneled  a 
jury  to  try  the  cause,  the  result  being  a  verdict  and  judgment  for  the  defend- 
ant. Error  is  assigned  only  upon  the  overruling  of  the  demurrer  to  the  an- 
swer of  Mrs.  Gregory.  Counsel  inform  us  that  the  answer  was  treated  at  the 
tiial  as  amounting  only  to  an  argumentative  denial  of  the  allegations  of  the 
complaint,  but  the  record  discloses  nothing  on  that  subject. 

In  support  of  the  sufficiency  of  the  answer,  it  is  sought  to  be  maintained 
that  it  did,  in  legal  effect,  amount  only  to  an  argumentative  denial  of  the  com- 
plaint, and  tliat,  therefore,  it  constituted  a  good  defense  to  the  action.  But 
we  do  not  so  construe  the  answer.  It  was  an  answer  in  confession  and  in 
avoidance.  It  impliedly  admitted  the  rendition  of  the  services  sued  for,  and 
Mrs.  Gregory's  promise  to  pay  for  the  same,  and  then  set  up  her  coverture  as 
a  protection  against  her  liability  to  pay  for  such  services.  These  made  the 
pleadings  a  formal  as  well  as  a  substantial  answer  of  coverture.  This,  under 
existing  statutes  and  our  decisions  upon  them,  was  not  a  good  defense  to  the 
complaint.  Sedbion  5115.  Kev.  St.  1881,  declares  that  *'all  the  legal  disabilities 
of  married  women  to  make  contracts  are  hereby  al)olished,  except  as  herein 
otherwise  provided.''  In  the  construction  of  this  section,  we  have  held  that 
a  married  woman's  ability  to  contract  is  now  the  rule,  and  that  her  disability 
to  do  80  constitutes  the  exception.  Arnold  v.  Engleman,  103  Ind.  512,  3K. 
E.  Rop.  238;  Bennett  v.  Mattingly,  110  Ind.  197,  10  N.  E.  Rep.  299,  and  11 
N.  E.  Rep.  792.  Tlie  answer  under  consideration  did  not  base  Mrs.  Gregory's 
defense  upon  any  of  the  exceptional  disabilities  still  imposed  on  marri^  wo- 
men. On  the  contrary,  the  allegations  of  the  complaint,  which  were  impliedly 
admitted  by  the  answer,  made  a  case  affirmatively  in  which  coverture  was  no 
disability.  The  circuit  court  consequently  erred  in  overruling  the  demurrer 
to  the  answer.  It  ought  not,  however,  to  be  inferred  from  what  we  have 
said,  that  a  husband  is  not  now  liable  for  medical  attendance  upon  his  wife 
as  much  as  he  ever  would  have  been,  in  the  absence  of  some  express  agre^ 
ment  or  arrangement  to  the  contrary. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remauded  for  further 
proceedings  not  inconsistent  with  this  opinion. 
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(115  Ind.  106) 

ROUSHLANOE  V.  GhIGAOO  &  A.  Ry.  CO 

{Supreme  Covrt  of  IndUma,    May  29, 1888.) 

Eminent  Domain— Additional  Compensation— ENCROACHMBNTa, 

A  railroad  company,  which  has  bought  and  paid  for  its  right  of  way,  must  still 
pay  for  an  upheaval  of  adjoining  land  caused  by  its  subsequent  construction  in  a 
marshy  place  of  a  All  which  has  spread  beyond  the  limits  of  the  right  of  way.  Mitch- 
ell and  Howe,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Lake  county;  Elisha  C.  Field,  Judge. 

Action  by  John  Roushlange  against  the  Chicago  &  Atlantic  Railway  Com- 
pany to  recover  damages  for  encroachment  on  land.  There  was  Judgment  for 
defendant,  and  plaintiff  appeals. 

Martin  Wood  and  I'hos.  J.  Wood^  for  appellant.  /.  8.  Slick  and  W.  O. 
Johnson,  for  appellee. 

ZoLLARs,  J.  It  is  averred,  in  appellant's  complaint,  that  the  railway  com- 
pany bad  constructed  its  road  across  his  land,  "after  purchase  made  and  con- 
sideration paid  for  the  right  of  way  by  the  defendant  to  the  plaintiff,  and  after 
the  plaintiff  had  conveyed  the  right  of  way  to  the  defendant  by  a  good  and 
sufficient  deed. "  It  is  aveiTed,  also,  that  a  portion  of  the  land  over  which  the 
railroad  was  constructed  was  marshy;  that  through  that  portion  the  railway 
company  made  an  embankment  about  12  feet  high;  that,  after  the  road  had 
been  used  for  about  six  months,  the  embankment  thus  constructed  began  to 
sink;  that,  to  keep  the  grade  up  to  the  original  height,  the  railway  company 
deposited  upon  the  top  of  the  embankment  a  large  amonnt  of  earth,  sand,  and 
other  material ;  that,  as  the  same  was  deposited,  the  embankment  kept  sinking 
until  the  road-bed  finally  became  settled  and  solid;  that  a  large  amount  of 
the  earth  and  other  material  thus  deposited,  as  it  sank,  spread  and  extended 
under  the  surface  of  the  land  beyond  the  land  of  the  railway  company,  and 
upheaved  the  plaintiff's  laud  adjoining  the  right  of  way,  and  rendered  worth- 
less several  acres  of  it,  etc.  There  is  no  charge  of  negligence  against  the  rail- 
way company,  unless  the  facts  stated  show  it  to  have  been  negligent  in  the 
construction  of  its  road.  Claiming  that  no  negligence  is  charged,  its  counsel 
insist  that  the  complaint  does  not  make  a  case  against  it,  admitling  all  of  the 
averments  therein  to  be  true,  as  the  demurrer  does. 

These  general  propositions  are  established  by  the  authorities: 

First  A  deed  of  land  to  a  railway  company  for  its  right  of  way  is  presumed 
to  include  a  license  to  do  what  is  necessary  and  lawful  in  the  construction 
and  management  of  its  road  thereon,  to  the  same  extent  and  with  the  same 
effect  as  if  the  land  had  been  compulsorily  taken  by  condemnation  proceed- 
ings. But,  notwithstanding  the  deed,  the  company  remains  liable  for  in- 
juries arising  from  negligence  and  unskillfulness  in  the  construction  of  its 
road.  Pierce,  R.  R.  133,  134.  See,  also,  1  Ror.  R.  R.  313,  314;  Mills,  Em. 
Dom.  (2d  Ed.)  §  110. 

Second.  As,  in  condemnation  proceedings,  it  is  presumed  that  the  assess- 
ment  of  damages  includes  all  damages  proper  to  be  assessed,  so  deeds  of  rights 
of  way  are  presumed  to  include  all  damages  arising  from  the  proper  construc- 
tion of  the  road.  The  price  agreed  upon  is  presumed  to  be  the  same  that  the 
commissioners  would  have  arrived  at  on  an  assessment  of  damages.  Id.; 
Railway  Co.  v.  Smith,  111  111.  363. 

Third.  The  rule  as  to  what  damages  may  be  assessed  by  the  commissioners 
in  a  condemnation  proceeding  is  that  the  value  of  the  land  appropriated  should 
be  considered,  together  with  any  injury  to  the  residue  of  the  land  naturally 
resulting,  or  that  might  reasonably  be  expected  to  result,  from  the  appropri- 
ation and  construction  of  the  road  in  a  proper  and  lawful  manner.  Railroad 
Co.  V.  McClure,  29  Ind.  536;  Railroad  Co.  v.  J^om,  41  Ind.  479,  (484;)  Rail' 


Digitized  by 


Google 


Ind.]  ROUSHLANGB  V.  CHICAGO  &  A.  RY.  CO.  199 

toay  Co.  V.  Allen,  100  Ind.  409,  (412;)  Railroad  Co.  v.  Daniel,  20  Grat.  344; 
Railway  Co,  v.  hmith,  aupra. 

'  Fourth,  Such  assessment  of  damages  will  not  be  presumed  to  cover  dam- 
ages resulting  from  the  negligent  construction  of  the  road,  or  any  portion  of 
it,  nor  damages  resulting  from  improper  encroachments  upon  land  outside  of 
tlie  right  of  way.  The  above  stated  rules  of  law  require  a  holding  here  tliat, 
unless  the  rights  of  the  railway  company  are  enlarged,  or  its  liabilities  lim- 
ited by  the  terms  of  the  deed,  appellant  can  recover  such  damages,  and  only 
such  damages,  as  might  properly  have  been  assessed  had  the  vight  of  way 
through  his  land  been  taken  by  condemnation  proceedings  instead  of  by  grant. 
The  complaint  shows  that  the  appellant  granted  to  the  railway  company  a 
right  of  way  through  his  land  for  the  construction  and  operation  of  its  road. 
It  is  not  claimed  that  the  deed  conveyed  any  lights  except  the  right  of  way, 
and  such  as  are  incidental  to  the  general  grant.  It  is  not  stated  in  the  com- 
plamt  how  wide  the  strip  thus  granted  was,  but  it  is  shown  that,  in  the  con- 
struction of  the  road,  the  company  has  odea  pied  land  outside  of  the  strip 
granted.  The  general  rule  is  that,  in  the  construction  of  its  road  upon  an  ac- 
quired right  of  way,  a  railway  company  is  not  liable  beyond  the  compensation 
assessed  or  agreed  upon,  where  such  compensation  is  fixed  prior  to  the  build- 
ing of  the  road,  unless  it  is  guilty  of  negligence  in  such  construction.  That 
rule,  however,  must  be  limited  to  cases  where  the  railway  is  constructed  upon 
and  within  the  limits  of  the  right  of  way  so  acquired.  Clearly,  if  a  railway 
company  should  condemn  or  purchase  a  right  of  way  of  a  certain  width,  and 
pay  the  damages  assessed  or  agreed  upon  as  resulting  from  the  construction 
of  its  road  upon  that  strip,  it  could  not  successfully  claim  the  right  to  so  con- 
struct its  road  as  to  cover  land  outside  of  the  limits  of  such  strip,  without  the 
payment  of  additional  compensation,  or  additionid  damages  resulting  from 
such  construction.  If  that  were  so,  the  company  might  condemn  a  strip  of 
land  20  feet  wide,  and  in  the  building  and  maintenance  of  high,  and  neces- 
sarily wide,  eml)ankments,  cover  and  occupy  a  strip  50  or  100  feet  wide,  with- 
out the  payment  of  compensation  or  damages  resulting  from  such  occupjancy. 
The  real  question  in  the  case  before  us  is  not  one  of  negligence,  but  of  an  en- 
croachment upon  land  outside  of  the  company's  right  of  way.  When  tlie 
company  discovered  that  its  road-bed  was  sinking,  could  it,  without  making 
compensation,  or  the  payment  of  damages,  have  gone  upon  appellant's  land 
and  constructed  walls  or  banks  to  prevent  the  road-bed  from  sinking  and 
spreading?  Clearly  not.  That  it  did  not  do,  but,  what  in  effect  was  the  . 
same  thing,  it  filled  in  earth  and  other  materials  until  the  embankment  spread 
out  beyond  the  right  of  way  upon  appellant's  adjoining  lands,  and  upheaved 
the  surface,  and  caused  the  injury  described  In  the  complaint.  It  may  be  that 
the  company  had  no  knowledge  that  the  filling  would  cause  the  spreading  of 
the  embankment  and  the  upheaval  of  appellant's  land.  Whether  or  not  it 
had  such  knowledge  is  not  stated  in  the  complaint,  nor  do  we  think  that  it  is 
material  in  this  case.  By  reason  of  the  filling  upon  the  embankment,  it  was 
caused  to  spread  upon  appellant's  land,  and  caused  the  injury.  That  the  rail- 
way company  may  have  had  no  knowledge  that  the  filling  would  cause  the  in- 
jury is  not  sufficient  to  exonerate  it  from  liability.  The  fact  remains  that  ap- 
pellant granted  to  the  railway  company  a  strip  of  land  upon  which  to  con- 
struct and  operate  its  road,  and  it  has  so  constructed  it  as  to  make  it  rest,  not 
only  upon  the  strip  thus  granted,  but  also  upon  his  adjoining  land  not  granted. 
The  railway  company  is  thns  occupying  land  which  was  not  granted  to  it, 
and  which  neither  party  intended  should  be  either  granted  to  it  or  occupied 
by  its  road.  The  road  is  no  less  an  encroachment  upon  appellant's  land  be- 
cause its  foundation  is  beneath  the  surface.  That  fact  might  affect  the 
amount  of  damages,  but  it  does  not  alter  the  rights  of  the  parties.  Tlie  rail- 
way company  had  a  right  to  construct  its  road  upon  the  strip  of  land  granted, 
but  it  has  no  right  to  occupy  additional  land  without  compensation  or  the 
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payment  of  damages.  The  strip  of  land  was  gr:^ated  before  the  road  was  con- 
structed.  and  hence  the  consideration  paid  must  be  presumed  to  have  been 
measured  by  the  value  of  the  land  granted,  and  the  anticipated  damages,  in 
the  light  of  surrounding  circumstances,  and  the  knowledge  of  the  parties  at 
that  time.  It  surely  was  not  intended  at  that  time  that  the  road-bed  should 
cover  and  rest  upon  land  outside  of  the  strip  granted.  Nor  could  it  have  been 
anticipated  that,  in  the  construction  of  the  road,  land  outside  of  the  right  of 
way  would  be  occupied  by  the  road-bed,  or  any  poition  of  it.  It  would  not  be 
reasonable,  therefore,  to  assume  that,  in  fixing  the  compensation,  the  parties 
included  damages  for  such  encroachment.  Had  the  strip  of  land  been  taken 
by  condemnation  instead  of  by  grant,  the  commission  or  jury  in  assessing 
the  damages,  could  not  have  included  damages  from  such  encroachment — 
First,  Because  they  could  not  hare  assumed  that  the  rail  way  company  would 
voluntarily  so  construct  its  road  as  to  make  it  rest  partially  upon  land  out- 
side of  the  right  of  way.  To  have  assumed  that,  and  to  have  assessed  dam- 
ages accordingly,  would  have  been  to  assume  that  the  railway  company  would 
commit  a  trespass,  and  to  have  assessed,  in  advance,  damages  resulting  from 
such  trespass.  Second.  Because  they  could  not  have  known  in  advance  that 
the  result  of  the  fill  would  be  to  cause  the  embankment  to  so  spread  as  to  en- 
croach upon  appellant's  land  and  cause  injury.  Such  an  injury  could  not 
reasonably  have  been  expected. to  result  from  the  proper  construction  of  the 
road.  It  will  not  be  presumed  that  the  parties  included  in  the  price  agreed 
upon  at  the  time  of,  and  for  the  grant,  any  amount  for  injuries  which  could 
not  properly  have  been  considered  by  the  commissioners  and  jury,  bad  the 
right  of  way  been  taken  by  condemnation  proceedings.  The  case  is  clearly 
distinguishable  from  the  case  of  diminishing  the  water  of  a  spring  upon  the 
grantor's  land,  or  a  case  of  laying  drains  which  are  necessary,  in  connection 
with  culverts  under  the  road,  to  the  proper  maintenance  of  tlie  road.  Here, 
the  road-bed  is  made  to  rest,  not  only  upon  the  land  granted,  but  also  par- 
tially, upon  land  not  granted,  outside  of  the  right  of  way,  and  for  which  there 
has  been  no  compensation.  If  here  the  company  may,  by  virtue  of  the  grant 
of  the  right  of  way,  without  the  payment  of  damages,  so  construct  its  road 
as  to  cover  one  or  two  acres  of  land  outside  of  the  gi'ant,  we  know  of  no  rea- 
son why  other  railway  companies,  under  similar  grants,  may  not  procure  a 
narrow  strip  of  land  as  a  right  of  way,  and,  without  further  compensation 
or  damages,  so  construct  their  road  as  to  occupy  a  strip  one,  two,  three,  four, 
or  more  times  as  wide  as  the  strip  so  granted. 

Whatever  thetailway  company  may  be  able  to  show  by  an  answer  and  ev- 
idence, we  think  that  the  complaint  makes  a  case  for  damages,  and  that  the 
demurrer  thereto  was  improperly  sustained. 

For  that  error  the  judgment  is  reversed  at  appellee*s  costs. 

MiTCHKLL  and  Howk,  JJ.,  do  not  concur  in  the  foregoing  opinion. 

(U5  Ind.  61)  

Alexander  t?.  Town  of  New  Castle. 
{Supreme  Court  of  Indiana.    May  29, 1888.) 

1.  Municipal  CJorpobations— DbfbctIvb  Streets— Proximatb  and  Rehotb  Causs. 

A  town  is  not  liable  to  one  who  is  injured  by  falling  into  an  ezoavation  in  the 
street,  when  the  fall  was  whollj  occasioned  by  the  act  of  another,  who  willfully 
seized  plaintiil,  and  threw  him  into  the  pit,  the  negligence  of  the  town,  if  any,  not 
being  the  proximate  cause  of  the  injury. 

2.  Appeal— Review— Questions  op  Fact. 

Where  there  is  evidence  tending  to  support  a  verdict,  the  appellate  court  will  not 
disturb  it  on  the  ground  that  it  is  not  supported  by  the  evidence. 

Appeal  from  circuit  court,  Henry  county;  Mare  E.  Porkner,  Judge. 
Brown  &  Warner  and  Hernly  &  Broum,  for  appellant.    Brown  dk  Brotont 
or  appellee. 
f 
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NiBLACK,  0.  J.  This  was  an  rtction  brought  by  Harvey  W.  Alexander 
against  the  town  of  New  Castle,  for  injuries  alleged  to  have  resulted  from 
negligently  permitting  a  sidewalk  to  be  out  of  repair.  The  first  paragraph 
of  the  complaint  charged  that  the  town  allowed  a  pit  to  be  dug,  or  an  excava- 
tion to  be  made  in  the  side  of  one  of  its  streets,  and  wrongfully  and  negli- 
gently suffered  and  permitted  such  pit  or  excavation,  with  full  knowledge  of 
its  dangerous  character,  to  remain  open  and  uninclosed,' whereby  the  plain- 
tiff, without  any  fault  on  his  part,  fell  into  the  same,  and  was  injured.  The^^ 
second  and  only  other  paragraph  contained  some  additional  averments  not  ma- 
terial to  any  question  involved  in  this  appeal.  The  town  answered, — First, 
in  denial;  second^  that  one  Heavenridge  was  found  upon  one  of  its  streets  in 
possession  of  a  gaming  apparatus;  that  the  plaintiff  engaged  with  the  said 
Heavenridge  in  a  game  of  chance  for  the  purpose  of  procuring  evidence  against 
him,  and  causing  his  arrest;  that  thereupon  the  plaintiff  filed  his  affidavit  be^ 
fore  a  justice  of  the  peace,  charging  Heavenridge  with  gaming,  and  obtained 
a  warrant  for  the  latter' s  arrest;  that  the  plaintiff  then  induced  the  justice  to 
appoint  him  a  special  constable  to  make  the  arrest,  which  he  made  accord- 
ingly;  tliat  the  justice,  after  hearing  the  evidence,  adjudged  Heavenridge  to 
be  guilty  a<«  charged,  and  ordered  him  to  be  committed  to  the  jail  of  the  county; 
that  the  plaintiff,  as  such  special  constable,  proceeded  to  take  Heavenridge  to 
Jail  as  ordered,  and,  in  doing  so,  attemptetl  to  pass  the  pit  or  excavation  in 
question;  that  when  opposite  the  same,  Heavenridge  seized  the  plaintiff  and 
threw  him  into  the  pit  or  excavation,  whereby  he  was  injured  as  charged  in 
the  complaint;  that  by  this  means  Heavenridge  was  enabled  to  escape  from 
the  custody  of  the  plain  tiff  •  A  demurrer  to  the  second  paragraph  of  answer, 
for  the  alleged  insufficiency  of  its  facts  as  a  defense,  was  overruled,  and 
a  trial  termimited  in  a  verdict  and  judgment  for  the  town,  the  defendant  be- 
low. 

Complaint  is  first  made  of  the  overruling  the  demurrer  to  the  second  para- 
graph of  the  answer,  and  this  complaint  is  based  upon  the  claim  that  as  the 
pit  or  excavation,  so  wrongfully  and  negligently  permitted  to  remain  open  and 
uninclosed,  afforded  Heavenridge  the  opportunity  of  throwing  the  plaintiff 
into  it,  as  a  means  of  Escape,  it  was,  in  legal  contemplation,  the  proximate 
cause  of  the  injuries  which  the  plaintiff  received.  However  negligent  a  per- 
son or  a  corporation  may  have  been  in  some  particular  respect,  he  or  it  is  only 
liable  to  those  who  may  have  been  injured  by  reason  of  such  negligence,  and 
the  negligence  must  have  been  the  proximate  cause  of  the  Injury  sued  for. 
Where  some  independent  agency  has  intervened,  and  been  the  immediate  cause 
of  the  injury,  the  party  guilty  of  negligence  in  the  first  instance  is  not  respon- 
sible. On  that  subject,  Wharton,  in  his  work  on  the  Law  of  Negligence,  at 
section  134,  says:  "Supposing  that,  if  it  had  not  been  for  the  intervention  of 
a  responsible  third  party,  the  defendant's  negligence  would  have  produced  no 
damage  to  the  plaintiff,  is  the  defendant  liable  to  the  plaintiff?  This  ques- 
tion must  be  answered  in  the  negative,  foi  the  general  reason  that  casual 
connection  between  negligence  and  damage  is  broken  by  the  interposition  of 
independent  responsible  human  action.  I  am  negligent  on  a  particular  sub- 
ject-matter as  to  which  I  am  not  contractually  bound.  Another  person,  mov- 
ing independently,  comes  in  and,  either  negligently  or  maliciously,  so  acts  as 
to  make  my  negligence  injurious  to  a  third  person.  If  so,  the  person  so  ini- 
tervening  acts  as  a  non-conductor,  and  insulates  my  negligence  so  that  I  canr 
not  be  sued  for  the  mischief  which  the  person  so  intervening  directly  produces, 
he  is  the  one  who  is  liable  to  the  peraon  injured. '  I  may  be  liable  to  him  for 
my  negligence  in  getting  him  into  difficulty,  but  I  am  not  liable  to  others  for 
.  the  negligence  which  he  alone  was  the  cause  of  making  operative."  So,  if  a 
house  has  been  negligently  set  on  fire,  and  the  fire  has  spread  beyond  its  nat- 
ural limits,  by  means  of  a  new  agency;  for  example,  if  a  high  wind  arose  after 
its  ignition,  and  carried  burning  brands  to  a  great  distance,  thus  causing  a 
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fire  and  a  loss  of  property  at  a  place  which  would  have  been  safe  but  for  the 
wind,  the  loss  so  caused  by  the  wind  will  be  set  down  as  a  remote  consequence 
for  which  the  person  setting  the  fire  should  not  be  held  responsible.  1  Thomp, 
Neg.  144.  Our  cases  are  in  harmony  with  the  general  principles  herein  an- 
nounced. Smith  V.  Thomas,  23  Ind.  69;  Pennsylvania  Co.  v.  HctisU,  70  Ind. 
569;  City  of  Qreencastle  v.  Martin,  74  Ind.  450;  Billman  v.  Railroad  Co.^ 
76  Ind.  166;  City  of  Crawfordstille  v.  Smith,  79  Ind.  308;  Railroad  Co.  v. 
Buck,  96  Ind.  346;  Bloom  v.  Insurance  Co,,  97  Ind.  478;  Pennsylvania  Co. 
V.  Whitlock,  99  Ind.  16.  Heavenridge  was  clearly  an  intervening  as  well  as 
an  independent  human  agency  in  the  infliction  of  the  injuries  of  which  the 
plaintiff  complained.  The  circuit  court,  consequently,  did  not  err  in  overrul- 
ing the  demurrer  to  the  second  paragraph  of  the  answer.  The  circuit  court 
gave  the  jury  several  instructions,  one  of  which  was  as  follows:  "If  the  side- 
walk and  street  named  in  the  complaint  were  in  ordinarily  safe  condition,  for 
ordinary  public  travel,  the  plaintiff  cannot  recover,  the  town  not  being  bound 
to  provide  against  extraordinary  conditions  or  circumstances  of  travel  or  pas- 
sage sdong  its  streets  or  sidewalks."  As  an  abstract  proposition,  this  instruc- 
tion stated  the  law  correctly.  2  Dill.  Mun.  Corp.  §  1006.  However  inapplica- 
ble, therefore,  it  may  have  been  to  the  controlling  facts  or  the  distinctive  feat- 
ures of  the  present  case,  the  plaintiff  had  no  cause  to  complain  of  it  as  an  er- 
roneous instruction.  A  question  is  sought  to  be  made  upon  the  sntBciency  of 
the  evidence  to  support  the  verdict,  but  no  failure  in  that  respect  has  been 
specifically  pointed  out.  There  was  evidence  tending  to  sustain  the  defense 
set  up  by  the  second  paragraph  of  the  answer.  We  cannot,  therefore,  rightly 
disturb  the  verdict  upon  the  evidence.  Id.  §  1007.  The  judgment  is  af- 
firmed, with  costs. 


(115  Ind.  115) 

Brannen  «.  KoKOMO,  G.  &  J.  G.  R.  Go. 
{Supreme  Cowrt  of  Indiana.    May  29, 1888.) 

1.  Nboltgbnce— Contributory— Imputed. 

Where  an  intoxicated  driver  of  a  waggon  containing  passengers  attempts,  by  rapid 
driving,  to  pass  a  toU-gate  without  paying  toU,  and  the  keeper  thereupon  lowers  the 
pole,  and  injures  a  person  in  the  wagon,  the  toll  company  is  not  liable,  in  the  ab- 
sence of  proof  that  the  passenger  was  not  negligent  in  failing  to  do  his  best  to  stop 
the  driver,  and  that  the  horses  were  so  close  to  the  gate  as  to  warrant  the  presiunp- 
tion  that  tiie  keeper  acted  willfuUy.^ 

Appeal  from  circuit  court,  Howard  county;  Daniel  WAuaH,  Judge. 

Action  by  Samuel  F.  Brannen  against  the  Kokomo.  Greentown  &  Jerome 
Gravel-Road  Company  to  recover  damages  for  personal  injuries.  There  was 
judgment  for  defi  n<>  nt,  and  plaintiff  appeals. 

Blackledge,  Blackledge  <&  Moore,  for  appellant.  Bell  <&  Puidum,  for  ap- 
pellee. 

ZoLLARS*  J.  In  their  special  verdict  the  jury  found  that  in  1884  the  ap- 
pellee was  a  gravel-road  corporation  owning  and  operating  the  Kokomo,  Green- 
town  &  Jerome  Gravel  Hoad  as  a  toll-road;  that  on  the  30th  day  of  October, 
1884,  Mary  Carter  was  the  employe  and  agent  of  the  company,  authorized  to 
collect  toll  from  travelers  over  the  road;  that  she  occupied  a  toll-house  about 
one  mile  east  of  the  city  of  Kokomo;  that  Jacob  Templin,  her  son,  lived  with 
her,  and  assisted  in  the  collection  of  tolls;  that,  about  8:30  p.  m.  of  said  day 
appellant  was  riding  in  a  spring  wagon  drawn  by  two  horses,  and  driven  by 
David  Brannen, — he  being  the  owner  of  the  horses  and  wagon ;  that  there  was 

1  As  to  imputed  negligence,  see  Railroad  Co.  v.  Hogeland,  (Hd.)  7  Atl.  Rep.  105,  and 
note;  Slater  v.  Railway  Co.,  (Iowa,)  32  N.  W.  Rep.  264;  Davis  v.  Guarnieri,  (Ohio,)  15 
N.  E.  Rep.  350. 
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in  the  wagon,  besides  appellant  and  said  Brannen,  foar  other  persons,  all  of 
whom  were  on  their  way  from  Kokomo  to  near  Greentown,  some  10  miles 
from  that  city;  that  the  horses  were  but  three  years  old,  sind  one  of  them  not 
gentle;  that  Brannen,  the  owner  and  driver,  was  considerably  intoxicated, 
and  when  near  the  toll-gate,  and  intending  to  pass  it  without  the  payment 
of  toll,  stopped  the  horses,  and,  without  speaking  to  them,  struck  them  with 
a  whip,  which  caused  them  to  start,  and  go  in  a  lope  and  rapid  gait,  passing 
the  toll-gate;  that  said  Jacob  Templin,  who  was  collecting  toll  at  the  time, 
believing  that  the  horses  were  thus  driven  with  the  intention  of  the  persons 
in  the  wagon  to  run  by  the  gate  without  the  payment  of  toll,  for  the  purpose 
of  stopping  them,  and  compelling  the  payment  of  the  proper  toll,  suddenly 
drew  down  the  pole  erected  for  the  purpose  of  preventing  persons  passing 
without  the  payment  of  toll,  and  in  so  doing,  and  by  reason  of  the  rapid  driv- 
ing, the  same  struck  the  f rpnt  end  of  the  wagon,  and  threw  from  it  the  six 
persons,  and  the  three  seats  upon  which  they  were  hding,  and  appellant  was 
injured,  and  suffered  damage  in  the  sum  of  S50;  that  had  not  the  driver  struck 
the  horses,  and  caused  them  to  move  so  rapidly,  tlie  pole  would  not  have  been 
let  down,  and  appellant  would  not  have  received  the  injury;  that,  the  horses 
being  young,  it  was  an  act  of  imprudence  to  strike  them  with  a  whip  before 
passing  the  toll-gate,  which  act  of  imprudence  or  willful  misconduct  contrib- 
uted to  appellant's  injury;  that  neither  of  the  persons  in  the  wagon  tendered 
or  offered  to  pay  any  toll  until  after  appellant  had  received  the  injury.  Upon 
the  special  veMict,  the  substance  of  which  we  have  given  above,  appellant 
moved  for  judgment  in  his  favor  in  the  sum  of  850.  That  motion  was  over- 
ruled, and  judgment  was  rendered  for  appellee  for  its  costs.  For  a  reversal 
of  that  judgment,  appellant  prosecutes  this  appeal. 

That  Brannen,  the  owner  and  driver  of  the  team,  was  guilty,  not  only  &f 
negligence,  but  also  of  a  positive  wrong,  in  attempting  to  pass  the  gate,  as  he 
did,  without  the  payment  of  toll,  is  clear  beyond  question.  Whether  or  not, 
in  a  case  like  this,  where  the  injured  party  was  voluntarily  riding  in  a  private 
conveyance,  the  negligence  of  the  owner  and  driver,  over  whom  he  had  no 
control,  and  who  was  a  fit  person  to  manage  the  horses,  should  be  so  imputed 
to  him  as  to  defeat  a  recovery  on  his  part,  assuming  that  he  was  without  per- 
sonal fault,  and  that  the  only  wrong  on  the  part  of  the  defendant  was  negli- 
gence, is  a  question  upon  which  the  authorities  are  not  in  accord.  This  court, 
however,  has  heretofore  adopted  and  followed  the  line  of  decisions  which  hold 
that  in  such  a  case  negligence  will  not  be  so  imputed.  Toton  of  Albion  v. 
Hetrick,  90  Ind.  545,  (550;)  Railroad  Co.  v.  McMurray,  98  Ind.  358,  (369.) 
See,  also.  Railroad  Co.  v.  Spencer,  Id.  186.  It  is  the  settled  law  in  this  state, 
also,  that,  where  the  ground  of  the  action  is  negligence,  it  must  be  a  case  of 
unmixed  negligence;  that  is,  the  plaintiff,  in  order  to  recover  in  such  an  ac- 
tion, must  be  free  from  negligence  which  contributed  to  the  injury.  It  is 
equally  well  settled  here  that  in  such  an  action  the  plaintiff  must  allege  in  his 
complaint  that  he  was  free  from  negligence  which  contributed  to  the  injury; 
that  it  must  in  some  way  be  made  to  appear  from  the  evidence  that  he  was 
free  from  such  negligence;  and  that  if,  from  the  whole  evidence,  it  cannot  bo 
determined  whether  or  not  he  was  free  from  such  negligence,  the  finding  and 
judgment  must  be  against  him.  Stevens  v.  Road  Co.,  99  Ind.  392;  Eberhart 
V.  Reister,  96  Ind.  478;  Railtoay  Co  v.  Lockridge,  93  Ind.  191;  Lyons  v.  Rail- 
road Co.,  101  Ind.  419;  Railroad  Co.  v.  Butler,  103  Ind.  31,  2  N.  E.  Bep. 
138;  Railtcay  Co.  v.  Greene,  106  Ind.  279,  6  N.  E.  Rep.  603;  City  of  Fort 
Wayne  v.  Coombs,  107  Ind.  75,  7  N.  E.  Rep.  743;  Stock- Tarda  Co.  v.  Mann, 
107  Ind.  89,  7  N.  E.  Rep.  893;  Railway  Co.  v.  HUtzhauer,  99  Ind.  486.  ISee, 
also,  Pierce,  R.  R.  298,  and  cases  there  cited.  In  the  case  before  us  the  facta 
were  found  by  the  jury,  and  hence  as  to  whether  appellant,  upon  those  facts» 
was  or  was  not  negligent,  is  a  question  of  law  for  the  court.  City  of  In- 
dianapolis  v.  Cook,  99  Ind.  10;  Conner  v.  Railway  Co.,  105  Ind.  62,  4  N. 
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E.  Rep.  441;  Railroad  Co.  v.  Spencer^  supra;  Toton  of  Albion  v.  Retrickf 
supra;  Railway  Co.  v.  Watson^  15  N.  E.  Bep.  824.  As  we  have  stated, 
when  the  issue  is  one  of  negligence,  in  order  that  the  plaintiff  may  recover, 
it  must  be  made  to  appear  from  the  evidence  that  he  was  not  guilty  of  negli- 
gence contributing  to  the  injury.  In  this  case,  we  are  not  called  upon  to  pass 
upon  the  evidence,  but  upon  the  facts  which  the  jury  have  found  from  the  ev* 
idence.  While  there  may  be  ground  for  argument  as  to  whether  the  facts 
found  affirmatively  show  appellant  to  have  been  guilty  of  wrong  and  oontrib* 
utory  negligence,  we  think  that  there  is  no  reasonable  escape  from  the  con* 
elusion  that  the  facts  so  found  fail  to  show  that  he  was  not  guilty  of  such 
wrong  and  negligence.  The  correctness  of  this  conclusion  will  be  made  more 
apparent  by  a  reference  to  some  of  the  facts  stated  in  the  special  verdict,  with- 
out undertaking  to  state  Just  liow  much  weight  sliould  be  given  to  each  sep- 
arately. In  the  first  place,  the  intoxication  of  the  driver,  and  his  course  in 
striking  the  young  horses,  and  atteinpting  to  run  them  through  the  gate  with- 
out the  payment  of  toll,  show,  at  least,  that  be  was  reckless  and  bold,  if,  in- 
deed, he  was  not  an  unfit  person  to  manage  the  team.  In  the  second  place, 
appellant  must  have  known  that  toll  was  due,  and  should  be  piiid  at  the  toll- 
gate.  He  knew,  also,  that  no  toll  was  paid  or  tendered  before  the  attempt  to 
pas<«  the  gate.  There  is  nothing  to  show  that  he  in  any  way  remonstrated  or 
objected  to  the  course  adopted  by  the  driver  to  pass  the  gate  without  the  pay- 
ment of  toll.  For  aught  that  is  shown  in  the  special  verdict,  be  was  acqui- 
escing in  the  purpose  of  the  driver,  and  all  that  he  did  in  attempting  to  carry 
out  that  purpose.  Having  reached  the  conclusion  that  appellant  is  notshown 
to  have  been  free  from  wrong  or  negligence  which  contributed  to  the  injury* 
it  must  follow  that  he  cannot  recover,  unless  appellee  is  chargeable  with  some- 
thing more  than  negligence.  If,  upon  the  facts  found,  it  may  be  declared  as 
a  matter  of  law  that.  In  the  lowering  of  the  gate-pole,  appellee  is  chargeable 
with  a  willful  wrong,  appellant  may  recover,  all  other  necessary  facts  being 
found  in  his  favor,  notwithstanding  he  is  not  shown  to  have  been  free  from 
oontributoi7  negligence.  Contributory  negligence  ceases  to  be  a  defense  when 
the  wrong  on  the  part  of  the  defendant  is,  within  the  meaning  of  the  law, 
willful.  Railroad  Co.  v.  Qraham,  95  Ind.  286;  Ivena  v.  Railtoay  Co.^  103 
Ind.  27,  2  N.  E.  Rep.  134.  It  remains,  therefore,  to  determine  whether  the 
court  ought  to  say  as  a  matter  of  law  that,  upon  the  facts  found  in  the  special 
verdict,  appellee  was  guilty  of  a  willful  wrong  which  caused  the  injury  to 
appellant.  In  defining  willfulness  which  will  justify  a  recovery  notwith- 
standing contributory  negligence  on  the  part  of  the  plaintiff,  it  was  said  in 
the  late  case  of  Palmer  v.  Railroad  Co.,  14  N.  E.  Hep.  70,  that  there  maybe 
a  willful  act,  in  a  legal  sense,  without  a  formal  and  direct  intention  to  kill  or 
wound  any  particular  person;  or,  in  other  words,  there  may  be  a  constructive 
or  an  implied  intent  without  an  express  one.  In  the  case  of  Pennsylvania 
Co  v.  Sinclair,  62  Ind.  301,  it  was  said:  "When  an  intention  to  commit  the 
injury  exists,  whether  the  intention  be  actual  or  constructive  only,  the  wrong- 
ful act  ceases  to  be  a  merely  negligent  injury,  and  becomes  one  of  violence  or 
aggression."  In  the  case  of  Railway  Co.  v.  Bryan,  107  Ind.  51,  7  N.  E.  Rep. 
807,  it  was  said:  **To  constitute  a  willful  injury,  the  act  which  produced  it 
must  have  been  done  under  such  circumstances  as  to  evince  a  reckless  disre- 
gard for  the  safety  of  others,  and  a  willingness  to  infiict  the  injury  complained 
of."  And,  again,  in  the  case  of  Stock-Yard  Co,  v.  Mann,  107  Ind.  89,  7  N. 
E.  Rep.  893,  it  was  said:  "It  is  beyond  question  that,  to  entitle  one  to  recover 
for  an  injury  to  which  his  own  negligence  may  have  contributed,  the  injuri- 
ous act  or  omission  must  have  been  purposely  and  intentionally  committed, 
with  a  design  to  produce  injury,  or  it  must  have  been  committed  under  such 
•circumstances  as  that  its  natural  and  reasonable  consequences  would  be  to 
produce  injury  to  others.  There  must  have  been  either  an  actual  or  con- 
-structive  intent  to  commit  the  injury.    The  act  must  have  involved  conduct 
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quasi  criminal  in  character. ••  See,  also,  Ratltoay  Co,  v.  Ader,  110  Ind.  376, 
II  N.  E.  Rep.  437.  In  the  case  of  Railroad  Co.  v.  Eaton,  53  Ind.  307.  it 
was  said :  "  As  a  matter  of  evidence,  proof  that  the  misconduct  of  the  defend- 
ant was  such  as  to  evince  an  utter  disregard  of  consequences,  so  as  to  imply 
a  willingness  to  inflict  the  injury  complained  of,  may  tend  to  establish  will- 
fulness on  the  part  of  the  defendant."  See,  also,  Ghegory  v.  Railroad  Co.,  112 
Ind.  385,  14  N.  E,  Rep.  228.  The  law  under  which  appellee  was  incorpo- 
rated, provides  that  the  directors  of  the  company  may  erect  toll-gates,  and  ex- 
act toll  from  persons  traveling  on  the  road.  Rev.  St.  1881,  §  3640.  The  pur- 
pose of  the  gate  clearly  is  to  enable  the  company  to  prevent  the  passage  of 
travelers  over  the  road  without  the  payment  of  toll.  In  other  words,  it  is  in- 
tended to  be  a  means  of  coercing  the  payment  of  the  proper  toll.  The  gate 
could  be  of  no  consequence  if  the  company  had  not  the  right  to  close  it,  and 
thus  prevent  such  passage  of  travelers  over  the  road  until  the  payment  of  the 
legal  toll  by  them.  That  the  company  has  the  right  to  close  the  gate,  and  de- 
tain travelers  until  they  pay  the  proper  toll,  is  further  shown  by  section  3643, 
which  provides  a  penalty  for  the  unreasonable  detention  of  such  travelers 
after  they  have  paid  Che  toll.  Section  3644  imposes  a  penalty  upan  persons 
who  shall  run  by  the  toll-gate  without  the  payment  of  toll,  or  who  shall  de- 
fraud the  company  out  of  the  legal  toll;  but  it  does  not,  either  expressly  or  by 
implication,  take  from  the  company  the  right  to  close  its  gates,  and  thus  pre- 
vent the  passage  of  travelers  on  the  road  until  the  proper  toll  shall  have  been 
paid.  The  company,  then,  had  the  right  to  close  the  gate  as  a  means  of  co- 
ercing the  payment  of  the  legal  toll,  and,  in  so  doing,  its  act  was  neither  "un- 
lawful" nor  "wrongful,"  as  charged  in  the  complaint,  unless,  by  reason  of 
the  time  and  manner  of  the  closing,  it  was  guilty  of  negligence  or  a  willful 
wrong.  As  we  have  seen,  it  cannot  be  held  liable,  in  this  action,  ou  the 
ground  of  negligence,  because  it  is  not  made  to  appear  that  appellant  was  free 
from  negligence  which  contributed  to  the  injury.  There  is  not  sudicient  in 
the  special  verdict  to  justify  the  court  in  declaring,  as  a  matter  of  law,  under 
the  rule  of  the  cases  above,  that  the  Injury  was  willfully  inflicted  by  the  serv- 
ant of  the  company,  assuming  that  Templin  is  shown  to  have  been  a  servant 
or  agent  of  the  company  so  that  it  became  liable  for  his  acts.  It  is  stated  in 
the  verdict  that,  believing  that  the  horses  were  dilven  fast,  with  the  inten- 
tion, on  the  part  of  those  in  the  wagon,  of  running  by  the  gate  without  the 
payment  of  toll,  for  the  purpose  of  stopping  them,  and  compelling  the  pay- 
ment of  the  proper  toll,  Templin  suddenly  drew  down  the  gate-pole.  That 
does  not  show  that  Templin  had  any  actual  intention  or  purpose  to  injure  ap- 
pellant, or  others  in  the  wagon.  On  the  other  hand,  it  shows  that  he  was  at- 
tempting to  do  what  he  had  a  legal  right  to  do,  viz.,  to  stop  them,  and  thus 
compel  the  payment  of  the  proper  toll.  Kor  is  it  shown  that  what  he  did 
was  "done  under  such  circumstances  as  to  evince  a  reckless  disregard  for  the 
safety  of  others,  and  a  willingness  to  inflict  the  injury  complained  of."  It  is 
stated  in  the  verdict  that,  when  near  the  toll-gate,  Brannen  stopped  the  horses, 
and,  without  speaking  to  them,  struck  them  with  a  whip,  which  caused  them 
to  start  in  a  lope  and  rapid  gait,  but  it  is  not  stated  how  near  to  the  gate  they 
were  thus  struck  and  started.  It  may  be  that  they  were  so  near  as  to  make 
the  lowering  of  the  gate-pole  not  only  negligence,  but  so  reckless  as  to  mani- 
fest a  willingness  to  inflict  the  injury.  On  the  other  hand,  the  distance  may 
have  been  such  as  to  reasonably  induce  Templin  to  believe  that  he  could  lower 
the  pole  before  the  horses  would  reach  it,  and  that  by  so  lowering  it  those  in 
the  wagon  would  stop  the  horses  before  coming  in  collision  with  it. 

Upon  any  view  that  may  properly  be  taken,  there  is  not  sufficient  stated  in 
the  verdict  to  justify  the  court  in  concluding,  as  a  matter  of  law,  that  the  in- 
jury to  appellant  was  willfully  inflicted.  Having  reached  the  conclusion  above 
stated,  it  will  not  be  necessary  for  us  to  consider  the  contentions  of  appellee's 
counsel  that  the  complaint  does  not  charge  that  the  injury  Wiis  willfully  in- 
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flicted,  and  that  the  facts  stated  in  the  special  verdict  do  not  sufficiently  show 
that  Templin  was  a  representative  of  the  company  so  as  to  make  it  liable  for 
his  acts.    Judgment  alBrmed,  at  appellant's  costs* 


(115  Ind.  93) 

CuTsiNGER  et  al,  V.  Ballard  et  al. 
(Sum-erne  Court  of  Indiana,    May  29, 1888.) 

1.  Spboifio  Pbbformanob— Proof  op  Contract. 

In  an  action  for  specific  performance  of  a  contract  to  convey  land  from  father  to 
Bon,  evidence  that  the  father  agreed,  whenhia  son  became  of  age,  that  if  he  would 
stay  on  the  farm  and  work,  he  would  give  him  a  reasonable  compensation  in  land, 
and  that  the  son  consented  to  be  so  paid^  and  in  pursuance  of  the  agreement  worked 
six  years  after  he  came  of  age;  that  the  father  always  referred  to  the  land  as  his 
son's,  and  said  he  intended  to  make  a  deed  for  it,  but  did  not  do  so  for  fear  that  his 
son  would  sell  the  land  and  go  away:  that  the  son  entered  upon  the  land,  making 
valuable  improvements,  and  neld  it  2d  years,— will  support  a  finding  that  there  was 
a  contract  for  conveyance.^ 

2.  Bams— Statute  of  Frauds. 

An  agreement  between  a  father  and  son  that  the  son  is  to  receive  a  piece  of  land 
for  work  done  for  his  father  is  taken  out  of  the  statute  of  frauds  by  the  son  per- 
forming his  part  of  the  agreement,  being  put  in  possession,  making  valuable  im- 
provements, and  holding  the  land  for  26  years.^ 
8.  Bamb — ^Demand. 

In  an  action  for  partition,  where  an  answer  alleges  a  parol  contract  between  the  an- 
cestor and  defendant  for  the  conveyance  of  part  of  the  land  sought  to  be  partitioned, 
defendant  need  not  demand  a  convevance  before  filing  his  answer, — since  plaintiff, 
by  bringing  suit  and  alleging  that  the  land  is  part  of  tue  estate  left  by  decedent,  re- 
pudiates the  contract  made  by  the  ancestor. 
4.  Same— Laches. 

No  mere  lapse  of  time  will  bar  the  remedy  of  specific  performance  between  the 
parties,  when  the  consideration  has  been  fully  performed,  since  the  vendor  then  be- 
comes a  trustee,  and  can  gain  no  adverse  rights  without  an  open  disavowal. 

Appeal  from  circuit  court,  Johnson  county;  K.  M.  Hord,  Judge. 

Action  by  Julia  A.  Cutsinger  and  others  against  John  Ballard  and  others 
for  partition  of  land.  Answer  by  cross-bill  by  Ballard,  claiming  part  of  the 
land  under  parol  contract  to  convey.  There  was  judgment  for  defendant 
Ballard,  and  plaintiffs  appeal. 

Woollen  <&  Banta  and  White  cfe  Buckingham^  for  appellants.  Miller  cfe 
Bamett,  for  appellees. 

Mitchell,  J.  Julia  A.  Cutsinger  and  others,  as  plaintiffs,  alleged  in  their 
complaint  that  they  were  tenants  in  common  with  John  Ballard  and  his  co- 
defendants  of  certain  real  estate  in  Johnson  county,  of  which  Taylor  Ballard, 
their  common  ancestor,  died  seized.  Prayer  for  partition  according  to  the  re- 
spective interests  of  the  parties.  The  defendant  John  Ballard  set  up,  by  way 
of  cross-complaint,  that  he  was  in  possession  and  was  the  equitable  owner, 
under  a  contract  made  with  his  father,  Taylor  Ballai-d,  in  his  life-time,  of  a 
certain  described  tract  of  land  which  was  embraced  in  the  description  of  the 
real  estate  wliich  the  plaintiff  was  seeking  to  have  partitioned.  He  asked  for 
the  appointment  of  a  commissioner  to  convey  the  land  to  him,  and  for  a  de- 
cree quieting  his  title.  The  court  made  a  special  finding  of  the  facts,  and 
stated  conclusions  of  law  thereon.  So  far  as  respects  the  issues  tendered  by 
the  cross-complaint  the  findings  and  conclusions  were  favorable  to  the  cross- 
complainant.  The  facts  material  tp  be  stated  were  that  John  Ballard  at- 
tained his  majority  in  the  year  1853,  at  which  time  his  father  agreed  with 

>  As  to  the  part  performance  that  will  take  a  parol  contract  for  the  conveyance  of  land 
out  of  the  statute  of  frauds,  see  Martin  v.  Patterson,  (S.  C.)  2  S.  £.  Rep.  859,  and  note; 
Clark  V.  Clark,  (111.)  13  N.  E.  Rep.  558;  Gallagher  v.  GaUagher,  (W.  Va.)  5  S.  E.  Rep. 
297,  and  note;  Stub  v.  Grimes,  (Minn.)  37  N.  W.  Rep.  445;  Pitt  v.  Mooi-e,  (N.  C.)  5  S.  K. 
Rep.  389;  Everett  v.  Dilley,  (Kan.)  17  Pac  Rep.  (jOI;  Evans  v.  MiUer,  (Minn.)  86  N.  W. 
Rep.  640;  Reno  v.  Moss,  (Pa.)  18  AU.  Rep.  716. 
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him  thafc,  if  he  would  remain  at  home  and  work  on  the  farm,  he  would  pay 
him  a  reasonable  compensation  in  land.  The  appellee  remained  as  requested, 
and  worked  for  his  father  until  the  year  1859»  rendering  services  which  the 
court  finds  to  have  been  reasonably  worth  $1,440.  At  that  time  his  father 
agreed  to  convey  the  land  described  in  the  cross-complaint  to  him  as  compen- 
sation for  the  services  theretofore  rendered.  The  land  was  unimproved  wood- 
land, worth  about  $1,000.  The  appellee  agreed  to  accept  it  as  full  compensa- 
tion for  his  work,  and,  in  reliance  upon  the  promise  of  his  father,  went  into 
possession  and  cleared,  fenced,  and  ditched  the  land.  He  also  erected  a  house, 
bam,  and  other  out-buildings,  making  valuable  improvements  of  a  lasting  and 
permanent  character  of  the  value  of  $2,000.  He  remained  in  possession  con- 
tinuously ever  since,  claiming  title  to  and  using  the  land  as  his  own,  his 
father  all  the  while  recognizing  his  title  and  claim.  Taylor  Ballard  died  in 
January,  1885,  without  having  made  a  deed.  Without  questioning  the  pro- 
priety of  the  conclusions  of  law  stated,  the  appellants  contend  that  the  evidence 
does  not  support  the  finding  of  facts. 

Starting  with  the  proposition  that  the  contract,  being  in  parol,  must  be  ad- 
judged void  unless  the  evidence  shows  that  it  was  taken  out  of  the  operation 
of  the  statute  by  some  of  the  exceptions  allowed  by  courts  of  equity,  the  ap- 
pellants insist  that  there  was  no  proof  that  the  appellee  took  possession  of  the 
land  in  dispute  under  a  contract  of  stale,  or  that  the  improvements  were  made  by 
him  in  pursuance  of  any  contract.  It  is  insisted,  moreover,  that  there  was  no 
clear  and  satisfactory  evidence  of  a  contract  between  the  father  and  son,  and 
that  the  court  was  not,  therefore,  justified  in  finding  the  facts  as  returned.  It 
is  undoubtedly  the  rule,  in  cases  like  the  present,  that  specific  performance  of 
an  oral  contract  to  convey  land  will  not  be  decreed  unless  the  terms  of  the 
contract  are  either  admitted  or  established  by  clear,  definite,  and  satisfactory 
evidence.  The  party  seeking  to  enforce  performance  must  prove  the  contract 
substantially  as  laid  in  his  pleading,  by  satisfactory  evidence,  and  he  must  in 
like  manner  show  such  a  part  performance  on  his  part  of  the  identical  con- 
tract set  up,  and  such  acts  done  in  reliance  thereon,  as  that  injustice  would  be 
done  and  a  fraud  perpetrated  if  the  contract  were  held  inoperative  under  the 
statute  of  frauds.  Purcell  v.  Miner ^  4  Wall.  513;  Williams  v.  Morris,  95  U. 
S.  444;  Lobdell  v.  Lobdell,  36  N.  Y.  327.  Courts  of  equity  have  adopted  the 
foregoing  as  the  rule  of  evidence  in  cases  for  specific  performance  of  oral  con- 
tracts; and  if,  at  the  end,  the  evidence  leaves  it  a  matter  of  conjecture 
whether  there  was  a  contract,  or  if  its  terms  are  left  uncertain,  or  if  the  pos- 
session or  acts  of  part  performance  are  not  clearly  referable  to  the  contract,  a 
decree  for  specific  performance  ought  to  be  withheld.  Oreen  v.  Gh'oves,  109 
Ind.  519, 10  N.  E.  Rep.  401.  In  the  present  case  it  is  shown  by  the  testimony 
of  a  number  of  witnesses  that  Taylor  Ballard  declared  again  and  again  that 
the  tract  of  land  In  dispute  belonged  to  his  son  John;  that  he  had  given  it  to 
him  as  compensation  for  six  years'  work  performed  after  he  had  become  of 
age.  It  is  not  disputed  that  the  appellee  worked  for  his  fattier  for  the  period 
mentionedj  nor  is  it  denied  that  he  entered  upon  the  land  in  1859,  and  made 
the  improvements  as  found  by  the  court,  and  that  he  continued  in  the  open  and 
notorious  possession  for  more  than  26  years  before  the  com  mencement  of  the 
suit,  during  all  of  which  time  he  claimed  and  used  the  land  as  his  own.  The 
statute  of  frauds  can  therefore  have  but  slight,  if  any,  influence  upon  such  a 
case.    Freeman  v.  Freeman,  48  N.  Y.  34. 

Although  a  contract  for  the  conveyance  of  real  estate  may  rest  in  parol,  yet 
where  it  is  fair  in  all  its  parts,  and  the  purchaser  has  paid  the  consideration, 
and  has  been  put  into  possession  under  the  contract,  and  has  made  lasting 
and  valuable  improvements  in  reliance  thereon,  the  contract  will  be  regarded 
as  withdrawn  from  the  operation  of  the  statute,  and  will  be  enforced.  At' 
kinson  v.  Jackson,  8  Ind.  81;  Winslow  v.  Winslow,  52  Ind.  8;  Wallace  v. 
Long.  105  Ind.  522,  5  N.  E.  Bep.  666;  Drum  v.  Stevens,  94  Ind.  181. 
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While  it  is  true  that  evidence  which  consists  of  the  casual  declarations  of  a 
party,  to  mere  strangers  to  the  transactions,  ought  to  be  scrutinized  closely 
and  acted  upon  with  great  caution,  when  it  is  proposed  by  that  method  to 
establish  a  contract  to  convey  land,  yet  where  such  declarations  correspond 
with  other  substantive  facts  which  are  satisfactorily  established,  such  as  the 
payment  or  performance  of  the  consideration  of  the  contract,  the  taking  and 
continuing  in  possession  under  a  l^nown  and  acknowledged  claim  of  a  con- 
tract, and  the  making  of  lasting  and  valuable  improvements  under  such  claim» 
they  may  become  the  most  potent  and  satisfactory  proof.  Conceiling  the  rule 
to  be,  in  cases  for  specific  performance,  that  the  proof  must  establish  the  con- 
tract clearly,  definitely,  and  satisfactorily,  it  is  nevertheless  a  question  for  the 
chancellor  to  determine  whether  the  proof  offered  was  sufficient  to  show  the 
existence  of  the  e4)ntract  with  the  requisite  degree  of  clearness  and  certciinty. 
Looking  into  the  evidence,  we  cannot  Bay  that  it  may  not  have  established  all 
the  requisites  to  the  enforcement  of  the  contract  within  the  rale  already  stated. 
Bums  V.  Fox,  113  Ind.  205,  14  N.  E.  Rep.  541.  Whatever  else  may  be  said 
of  the  contract  as  shown  by  the  evidence,  it  was  certainly  sufficient  to  show 
the  character  of  the  possession  taken  and  held  by  John  Ballard.  Having 
taken  and  continued  in  the  exclusive,  uninterrupted,  adverse  possession  of 
the  land  for  more  than  20  years,  tiie  title  of  Taylor  Ballard  was  extinguished, 
and  John  Ballard  became  vested  with  a  title  in  fee,  unless  it  was  affirma- 
tively shown  that  he  was  in  possession  as  tenant,  or  in  some  capacity  other 
than  that  of  owner,  and  in  a  relation  subordinate  to  his  father.  Roots  v. 
Beck,  109  Ind.  472,  9  N.  E.  liep.  698;  Riggs  v.  Riley,  15  N.  E.  Rep.  253, 
(present  term;)  School-Dist.  v.  Benson,  31  Me.  381.  The  appellants  make  no 
such  claim  upon  the  evidence  in  this  case.  It  is  saidt  however,  that  there 
should  have  been  a  demand  for  a  conveyance  before  filing  the  cross-complainU 
There  is  no  force  in  the  suggestion.  The  plaintiffs,  by  bringing  suit  for  paN 
tition,  and  alleging  that  the  land  in  dispute  was  part  of  the  real  estate  which 
descended  to  the  heirs  of  Taylor  Ballard,  as  tenants  in  common,  repudiated 
the  contract  made  by  their  ancestor.  In  such  a  case  a  demand  is  not  neces- 
sary.   Bums  V.  Fox,  sxipra;  8tix  v.  Sadler,  109  Ind.  254,  9  N.  E.  Rep.  905. 

So,  also,  the  objection  that  the  appellee  was  guilty  of  laches  in  seeking  a 
remedy  for  the  specific  performance  of  the  contmct  is  without  force,  as  ap- 
plied to  a  case  like  the  present.  The  appellee  having  fully  performed  his  part 
of  the  contract,  and  thereby  paid  the  entire  purchase  price  for  the  land,  his 
father  held  the  title  thereafter  in  trust  for  him;  and  until  a  trust  is  openly 
disavowed  by  the  trustee,  who  insists  upon  an  adverse  right  which  is  fully 
made  known  to  the  cestui  que  trust,  no  lapse  of  time  is  a  bar  as  between  the 
latter  and  his  trustee.  Oliver  v.  Piatt,  3  How.  396^12;  Be  Cou^he  v.  Save- 
tier,  3  Johns.  Ch.  190.  The  evidence  shows,  without  contradiction,  in  the 
present  case,  that  Taylor  Ballard  uniformly  declared  that  the  land  in  dispute 
belonged  to  his  sou  John;  that  he  had  given  it  to  him  as  compensation  for  his 
work. 

We  have  found  no  error.    The  Judgment  is  affirmed,  with  costs. 
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{!(»  N.  T.  654) 

In  re  Anpebsok. 

(Cawrt  of  Appeals  of  New  York,    Juno  5, 1888.) 

1.  MtWTorpAii  tJoRPORATiow*— Public  Improybmbnts— Estimatbs. 

Under  act  N.  Y.  1878,  c  885,  §  91,  all  oontraote  for  work  to  be  done  in  New  York- 
city,  Involving  an  expenditure  of  more  than  $1,000,  must  be  let  to  the  lowest  bidder 
in  a  manner  fixed  by  ordinance  of  the  common  council;  and  it  was  established  by 
ordinance  that  in  all  such  sases  the  commissioner  of  public  works  should  issue  pro- 
posals, and  advertise  for  bids,  and,  when  necessary,  cause  a  survey  of  the  work  to 
De  made  by  a  comi>etent  engineer,  and  that  the  advertisement  should  state  as  near 
as  possible  the  quantity  and  quality  of  the  work  to  be  done.  Held^  that  an  estimate, 
which  was  only  a  random  guess^  and  placed  the  amount  of  stone  excavation  at  more 
than  double,  and  earth  excavation  at  less  than  one-half,  the  actual  amount,  did  not 
form  a  basis  for  a  valid  contract. 

2.  Samb—Wild  Bids— Collusion. 

Such  estimate,  taken  in  connection  with  a  bid  of  over  Ave  times  the  actual  worth 
for  earth- work,  and  less  than  \)4  per  cent,  of  the  actual  cost  of  stone- work,  thus 
showing  on  its  face  as  the  lowest,  but  really  nearly  the  highest,  raises  a  just  infer- 
ence that  the  contract  was  the  result  of  fraud  and  collusion. 
8.  Bamb— Rbvbdt  ov  Pbofbrtt  Ownbb. 

In  such  a  case,  under  Laws  N.  Y.  1880,  a  550,  %  Id,  which  provides  that  no  court 
shall  have  power  to  vacate  or  reduce  an  assessment  for  any  local  improvement  in 
New  York  citv,  except  to  reduce  an  assessment  to  the  extent  the  same  may  have 
been  increased  Dy  reason  of  fraud  or  substantial  error,  a  property  owner  may  have 
his  assessment  reduced  the  full  amount  which  it  exceeds  the  actual  cost  of  the  im« 
provement. 

B.UOBR,  C.  J.,  and  Gray  and  Amdbbws,  JJ.,  dissenting. 

Appeal  from  general  terra,  supreme  court,  First  department. 

Petition  of  E.  Ellery  Anderson  to  reduce  an  assessment  made  for  local  fm- 

ovement.    Petition  was  granted,  and  the  city  appealed. 

2>.  /  Dean,  for  appellant.    Trwman  Hi  Baldwin^  for  respondents. 

Earl,  J.  This  proceeding  was  instituted  for  the  purpose  of  reducing  an 
assessment  for  the  expense  of  regulating  and  grading  a  portion  of  Pourth 
avenue  in  the  dty  of  New  York.  The  petitioner  bases  his  right  to  relief  un- 
der section  12,  c.  550,  Laws  1880,  on  the  ground  of  fraud  or  substantial  erroi: 
in  the  proceedings  which  resulted  in  the  assessment.  Under  X>aws  1873,  c. 
335,  §  91,  all  contracts  for  work  to  be  done  in  the  city  of  New  York,  which 
involved  an  expenditure  of  more-  than  61.000,  were  to  be  let  to  the  lowest 
bidder,  under  such  regulations  as  should  be  establislied  by  ordinance  of  the 
common  council:  and  it  was  established  by  ordinances  that  the  commissioner 
of  public  worlis  should  issue  proposals,  and  advertise  for  bids  for  all  contracts, 
exceeding  $1,000,  connected  with  his  depaitment;  and  that,  whenever  a  survey 
or  plans  should  be  necessary  for  any  work  duly  authorized,  he  should  cause 
such  survey  or  plans  to  be  made  by  a  competent  surveyor,  architect,  or  engi< 
neer,  as  the  nature  of  the  work  might  require;  that  the  several  dQpartments 
and  officers  employed  by  law  to  make  contracts  on  the  part  of  the  corporation 
should  issue  proposals  for  estimates  therefor»  and  advertise  the  same  as  re- 
quired by  law;  and  that  surh  adveitisement  should  state  the  quantity  and 
qimlity  of  supplies,  or  the  nature  and  extent,  as  near  as  possible,  of  the  work 
n^uired.  The  following  estimates  of  the  work  to  be  done  w^s  contained  in 
the  proposals  submitted  to  the  bidders  for  the  work  in  question:  10,000cubic 
yards  of  e<u  th  excavation ;  20,000  cubic  yards  of  rock  excavation.  There  were 
26  bids  for  the  work,  and  the  contract  was  awarded  to  one  Kane  as  the  lowest, 
bidder.  He  bid  for  earth  excavation  $1.62^  per  yard,  and  for  rock  excavation 
2  cents  per  yard;  and,  applying  these  bids  to  the  estimated  amounts  of  ex- 
cavation, he  was  the  lowest  of  all  the  bidders,— the  aggregate  of  his  bid  being. 
$17, 100,  and  the  other  bids  ranging  from  $19,300,  the  next  lowest  bid,  to  $58,- 
500,  the  highest.  Kane  peil'ormed  the  work  under  the  contract,  and  there 
was  found  to  be  20,576  cubic  yards  of  earth  excavation,  and  9,241  cubic  yards 
of  rock  exciivation.  And  it  turned  out  tlutt,  instead  of  being  the  lowest  bid- 
v.lTN.E.no.S — 14 
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der,  he  vfss  the  highest  but  one;  and  he  was  paid  for  the  work  the  aggregate 
sum  of  $33,620,  nearly  twice  as  much  as  the  amount  of  his  aggregate  bid. 
There  was  proof  at  the  hearing  that  the  full  and  fair  value  for  the  rock  exca^ 
vation  was  $1.70  per  cubic  yard,  and  for  earth  excavation  30  cents  per  cubic 
yard,  and  that  those  prices  would  allow  from  25  to  30  per  cent,  clear  proQt  to 
the  contractor.  Thus  it  appears  that  there  was  actually  paid,  in  excess  of  a 
fair  value  for  the  work  done  by  Kane,  the  sum  of  nearly  $12,000. 

We  think  there  was  substantial  error  in  letting  this  contract  to  Kane,  who 
was  in  fact  nearly  the  highest  instead  of  the  lowest  bidder  for  the  work.  No 
tests  whatever  were  made  before  letting  the  work  to  ascertain  the  quantities 
of  rock  and  earth  respectively  to  be  excavated,  and  no  appropriation  of  money 
or  other  provision  was  made  for  making  such  tests.  The  quantities  of  rock 
and  earth,  respectively,  as  stated  in  the  advertisement,  were  mere  estimates 
or  random  guesses,  without  any  basis  whatever  to  rest  upon,  and  the  ordinance 
which  required  the  quantity  of  each  kind  of  material,  and  its  nature,  to  be 
stated  as  near  as  possible,  was  in  no  sense  complied  with,  and  therefore  there 
was  no  basis  for  a  valid  contract.  The  case  would  be  different  if  a  banaflde 
effort  had  been  made  to  comply  with  the  ordinance,  and  there  had  been  a  mis- 
take or  error  as  to  the  quantities  of  different  kinds  of  materials  to  be  exca- 
vated. We  are  also  of  opinion  that,  upon  the  facts  of  the  case,  it  is  a  just  in- 
ference that  the  contract  was  the  result  of  fraud  and  collusion.  Fraud  is  sug- 
gested by  the  careless  aiid  reckless  way  in  which  the  estimates  were  made, 
without  any  adequate  test  or  examination  to  ascertain  the  quantity  or  cliar- 
acter  of  the  different  kinds  of  materials.  An  estimate  of  the  quantity  of  rock 
at  more  than  double  the  actual  quantity,  and  the  amount  of  earth  at  less  than 
half  the  actual  quantity,  t^iken  in  connection  with  Kane's  extraordinary  un- 
balanced bid,  could  hardly  have  been  the  result  of  accident.  The  bid  on  its 
face  is  suggestive  of  fraud.  The  oHlcers  of  the  city,  when  they  saw  in  the 
bid  2  cents  per  cubic  yard  for  rock  excavation,  and  $1.62j^  for  earth  excavation, 
ought  to  have  known,  and  must  have  known,  if  they  read  it,  that  some  fraud 
was  contemplated;  and  it  may  be  inferred  that,  when  the  contract  was  let, 
there  was  actual  fraud  and  collusion  between  the  bidder  and  the  representa- 
tives  of  the  city,  as  the  city  could  not  have  been  compelled  to  enter  into  contract 
upon  such  a  bid.  It  is  not  needful,  however,  for  us  to  find  that  there  was  act- 
ual fraud,  but  it  is  suiHcient  that  all  the  facts  of  the  case  were  such  as  justified 
an  inference  of  fraud  in  the  court  below.  The  Case  of  Protestant  Episcopal 
Public  School,  75  N.  Y.  324,  is  not  an  authority  for  the  city  in  this  case.  We 
do  not  hold  that  every  unbalanced  bid  is  per  se  fraudulent,  or  evidence  of 
substantial  error.  An  unbalanced  bid  that  does  not  materially  enhance  the 
aggregate  cost  of  the  work  cannot  be  complained  of.  If  there  is  no  deception 
or  mistake  as  to  the  quantities,  and  if  the  ordinances  have  fairly  been  com- 
plied with,  and  the  quantity  and  quality  of  the  work  has  been  estimated  as 
nearly  as  practical,  there  Is  no  ground  for  alleging  substantiid  error  merely 
because  of  an  unbalanced  bid  under  which  the  contract  was  let,  and,  if  the 
cost  of  the  work  has  not  thereby  been  enhanced,  there  is  no  ground  for  alleg- 
ing fraud.  In  the  case  cited  it  had  been  determined  that  the  contract  was 
free  from  fraud.  The  case  of  Brady  v  Mayor^  20  N.  Y.  312,  is  not  a  precise 
authority  for  the  petitioner,  but  the  grounds  of  the  decision  are  sufficient  to 
sustain  his  contention.  The  petitioner  has  a  strong  equity  for  the  reduction 
of  this  assessm ent.  He  has  had  no  benefit  whatever  from  the  excessive  amount 
paid  to  the  contractor,  and  there  is  no  reason  why  that  amount  should  fall 
upon  him  or  his  lots.  The  city,  in  making  street  improvements,  the  expense 
of  which  is  to  be  charged  to  the  owners  of  property  ih  the  vicinity  of  the  im- 
provements, acts  in  some  sense  as  the  agent  of  such  owners  in  making  the 
improvements,  {Lake  v.  Trustees,  4  Denio,  520,)  and  it  should,  in  the  dis- 
charge of  its  assumed  agency,  be  required  to  exercise  reasonable  care  and  dill- 
gence  in  connection  with  the  work.    If,  by  gross  negligence  on  the  part  of 
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the  city  or  tbe  fraud  of  its  officers,  the  expense  of  the  work  has  been  largely 
and  unnecessarily  increased,  it  Is  certainly  unjust  that  the  consequences  of 
the  wrong  should  be  visited  wholly  upon  the  owners  of  the  property  in  the 
vicinity  of  the  improvement.  It  is  just,  in  a  case  like  this,  that  the  excessive 
and  unnecessary  expense  should  be  borne  by  the  whole  body  of  tax-payers  of 
the  city  instead  of  being  cast  upon  a  few  lot-owners.  We  are  therefore  of 
opinion  that  the  order  should  be  affirmed  with  costs. 

Danfx)rth,  Finch,  and  Peckham,  JJ.,  concur.  Gray,  J.,  dissents,  as  do 
BuoKR,  G.  J.,  and  Andrews,  J. 

Gray,  J.,  (disaenting.)  The  petitioner  does  not  allege  any  fraud,  nor  was 
any  shown  to  exist  from  the  proofs.  The  city  advertised  tor  bids  for  the 
work,  stating  in  its  proposals  an  amount  of  earth  excavation  and  of  rock  ex- 
cavation, which,  in  the  proposals,  was  announced  to  be  approximate  only,  and 
there  was  no  reservation  other  than  of  the  right  to  reject  any  or  all  bids 
which  the  commissioner  of  public  works  might  deem  prejudicial  to  the  public 
interests.  The  petitioner  alleges  that  the  estimates  for  bids,  which  were  ad- 
vertised, were  not  '* approximate  estimates,"  nor  were  they  such  estimates 
"as  near  as  possible  of  the  work  required."  He  says  the  estimates  were  ficti- 
tious. If  they  were,  such  character  must  be  an  inference  from  the  result  to 
the  contractor  who  received  tbe  contract  and  dJLd  the  work.  It  is  conceded 
that  chapter  335,  Laws  1873,  §  91,  controls.  By  that  statute,  *'all  contracts 
*  *  *  shall  be  made  by  the  appropriate  heads  of  departments,  under  such 
regulations  as  now  exist,  or  shall  be  established  by  ordinances  of  the  common 
council."  It  further  provides  that,  "whenever  any  work  *  ♦  ♦  shall 
involve  the  expenditure  of  more  than  one  thousand  dollars,  the  same  shall  be 
by  contract,  ♦  ♦  »  and  all  such  contracts  shall  be  given  to  the  lowest 
bidder,"  etc.  The  revised  ordinances  of  1880  provide  these  regulations,  viz: 
"Sec.  3.  Tbe  proposals  for  estimates  shall  be  in  such  form  as  may  be  pre- 
scribed by  the  department  making  the  same,  and  shall  contain  the  following 
particular:  *  «  ♦  Sec*  2.  They  shall  state  the  quantity  and  quality  of 
supplies,  or  the  nature  and  extent,  as  near  as  possible, of  the  work  required." 
It  seems,  from  the  proofs  in  the  case,  that  the  city^s  engineer  was  mistaken 
in  his  estimates  of  the  amount  of  rock  and  of  earth  in  the  work  advertised  for. 
Because  of  his  erroneous  estimates,  the  petitioner  seems  to  base  thereupon  a 
conclusion  that  there  was  a  violation  of  the  law,  inasmuch  as  true  and  rea- 
sonably correct  estimates  were  not  made.  I  am  not  able  to  agree  in  the  cor- 
rectness of  his  conclusions,  or  in  his  construction  of  the  law.  The  statute 
does  not  demand  exactnass  in  the  estimates  contained  in  the  proposals  for 
bids;  but  only  that  the  contracts  shall  be  made  under  such  regulations  as  shall 
be  established  by  the  ordinance  of  the  common  council.  That  ordinance,  as 
we  have  seen,  requires  that  the  proposals  for  estimates  shall  state  the  nature 
and  extent,  "as  near  as  possible,  of  the  work  required."  In  the  absence  of 
fraud  or  collusion,  we  must  hold  that  the  presumption  exists  that  the  public 
officers  perform  their  duty.  The  circumstances  of  this  case  are  not  such  as  lo 
warrant  the  presumption  of  any  fraud  in  the  contract  which  the  city  made 
for  the  work  in  question.  The  most  that  could  be  contended  for,  as  evidencing 
fraud,  would  be  the  error  in  the  estimates  of  the  city's  engineer,  and  the  ad- 
vantage to  the  contractor  in  the  result.  We  need  not  enter  upon  any  discus- 
sion as  to  the  difficulties  in  procuring  exact  estimates  for  a  work  of  excava- 
tion to  be  done  under  a  contract,  whether  they  arise  from  the  geological  for- 
mation of  the  land,  or  in  the  selection  of  engineers  most  competent  to  make 
the  survey.  The  fact  remains  that  a  survey  was  made;  that  estimates  were 
given,  which  were  announced  to  be  as  nearly  correct  as  possible;  and  that  there 
is  no  pretense  of  any  fraud  entering  into  the  award  of  the  contract.  Superior 
knowledge  in  the  bidder  for  this  work,  as  to  the  formation  of  New  York 
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island  at  that  part,  and  a  wrong  estimate  of  the  city's  engineer,  may  have 
combined  to  make  this  a  more  expensive  contract  for  the  improvement  than 
it  might  have  been  if  the  amount  of  rock  had  been  definitely  known;  but  so 
long  as  the  law  was  obeyed  in  its  requirements,  substantially  and  in  good  faith, 
the  courts  should  not  interfere.  The  object  of  the  statute  and  of  the  ordinance 
was  to  invite  competition  for  work,  and  to  secure  its  performance  for  the 
lowest  price  which  fair  competition  would  produce.  So  far  as  we  are  able  to 
see  in  this  case,  fair  competition  was  invited.  The  object  of  chapter  383, 
Laws  1870,  was  to  give  to  the  court  jurisdiction  to  modify  an  assessment 
only  when  the  expense  of  a  lociil  improvement  had  been  unlawfully  increased. 
In  re  Q as-Light  Co,^  85  N.  Y.  626.  Various  plans  have  been  tried  in  order  to 
arrive  at  as  just  and  exact  results  as  possible,  but  none  thus  far  have  received 
the  approval  of  this  court,  and  some  have  been  condemned  as  illegal.  Un- 
der the  law  as  it  stood,  where  the  provisions  thereof  had  been  complied  with, 
the  contract  vested  in  the  lowest  bidder.  This  court  held  in  Baird  v.  MayoTf 
83  N.  Y.  254,  that  under  the  law  of  1861  such  was  the  effect  of  advertising 
for  contracts  under  its  provisions;  and,  in  view  of  the  parity  of  the  language 
of  the  act  of  1873,  the  same  construction  should  be  given  to  the  later  act. 
In  re  Merriam,  84  N.  Y.  596,  where  the.com missioner  of  public  works  fixed 
a  price  for  rock  excavation,  and  did  not  submit  that  item  of  the  work  to 
public  competition,  it  was  held,  in  reference  to  the  statute  of  1873,  and  the 
ordinance  which  I  have  cited,  Milleb,  J.,  delivering  the  opinion  of  the 
court,  that  they  were  ''intending  to  establish  a  system  by  which  work  done  for 
and  supplies  furnished  to  the  city  should  be  the  subject  of  competition,  and 
allotted  to  the  lowest  bidder  for  the  same,  and  a  substantial  compliance  with 
these  requirements  is  essential  to  carry  into  effect  the  object  of  these  regula- 
tions, wliich  evidently  were  adopted  to  prevent  a  wasteful  expenditure  of  the 
public  money,  and  to  promote  economy  as  well  as  practical  convenience  in 
the  administration  of  the  financial  affairs  of  the  city.  The  statute  does  not 
provide  specifically  as  to  the  terms  of  the  contract,  and  the  ordinance  only  for 
quality  and  quantity,  as  well  as  can  reasonably  be  furnished.''  The  learned 
judge  then  mentions  the  appellant's  claim  that  toetate  in  the  proposal  certain 
prices  for  certain  items  was  not  to  destroy  competition,  and  that  it  would  be 
exceedingly  difiicult  to  ascertain  beforehand  the  quantity  of  rock  excavation, 
80  as  to  make  an  estimate  sufficiently  correct  to  carry  out  the  purpose  of  let- 
ting the  contract  to  the  lowest  bidder,  and  says:  ''These  suggestions  are  not 
without  force,  and,  while  there  is  strong  ground  for  claiming  that  when  the 
price  fixed  for  one  or  more  items  is  fair  and  reasonable,  and  there  is  no  evi- 
dence of  fraud  or  extravagance,  and  the  quantity  could  not  be  ascertained 
without  a  considerable  expenditure  of  money,  and  that  this  could  be  done  in 
some  instiinces  consistently  with  the  interests  of  the  public,  in  view  and  with 
the  statute  and  ordinances,  we  are,  upon  the  whole,  of  the  opinion  that,  to 
carry  out  the  intention  of  the  law  to  award  contracts  to  the  lowest  bidder,  it 
is  requisite  that  the  quantity  of  rock  excavation,  as  near  as  possible,  should 
be  stated  in  the  proposals,  and  that  fixing  the  price  for  the  same  was  in  dis- 
regard of  the  law,  and  a  violation  of  the  statute,  and  the  ordinance  of  the  city 
which  is  cited."  The  case  of  Brady  v.  Mayor ,  20  N.  Y  312,  is  not  opposed 
to  the  view  to  which  we  give  our  support,  that  the  contract  vesta  in  the  low- 
est bidder  by  force  of  the  law,  where  the  law's  provisions  have  been  complied 
with,  and  no  fraud  or  collusion  is  shown.  In  that  case  it  was  so  arranged  in 
inviting  proposals  that  there  was  not  to  be  any  competition  as  to  the  rock  ex- 
cavation, but  such  was  to  be  paid  for  at  such  price  as  the  bidder  chose  to  in- 
sert in  his  proposal;  provided  that,  as  to  the  other  comparatively  inconsidei^ 
able  portion  of  the  work,  he  bid  lower  than  any  one  else.  It  was  there  held 
that  the  law  was  violated,  Inasmuch  as  by  the  arrangement  in  question  pub- 
lic competition  was  not  secured  for  all  the  work.  That  case  is  an  authority 
requiring  that  all  work  to  be  performed  for  the  city  should  be  subjected  to  pub- 
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lie  competition  in  order  to  preclude  favoritism  and  Jobbing.  I  fail  to  see  the 
right  or  the  justice  in  imposing  upon  the  city  at  large  the  burden  of  the  ex- 
pense for  the  local  improvement,  or  any  portion  of  it,  where  the  contract  for 
doing  it  was  awarded  under  the  provisions  of  the  law,  and  it  is  not  alleged 
or  shown  that  it  was  influenced  by  any  fraud  or  collusion.  I  am  therefore  of 
the  opinion  that  the  orders  of  the  general  term  and  of  the  special  term  should 
be  revei-sed,  and  the  petition  dismissed. 

RnoBR,  C.  J.,  and  Andbews,  J.,  concur. 

(109  N.  Y.  4ia) 

People  v.  Palmer. 
(Cowrt  of  AppecUs  of  New  York,   June  6, 1S88.) 
Cbiminal  Law— Fobmbr  Jeopabdt— Kbw  Tbial  aftbb  Ebversal. 

Under  Pen.  CJode  N.  Y.  S  80,  providing  that  one  aocjuitted  or  oonvioted  of  a  crime 
consisting  of  different  degrees  cannot  thereafter  he  udicted  or  tried  for  the  same 
crime  in  any  other  degree;  and  sections  464t  and  6i4,  providing  that  the  granting  of 
a  new  trial  places  the  paities  in  the  same  position  as  if  no  trial  had  been  had,  and 
that  the  trial  shall  proceed  on  that  basis,— one  who  has  been  indicted  of  assault  in 
the  first  degree,  and  convicted  of  assault  in  the  third  degree,  and  on  appeal  has  ob- 
tained a  reversal  for  errors  in  the  trial,  is  triable  again  for  assault  in  the  first  de- 
gree, since  his  former  conviction  does  not  amount  to  an  acquittal  as  to  that  decree, 
and  by  his  appeal  from  it  he  waived  his  right  to  plead  it  in  bar  of  the  new  trial  for 
which  he  asked. 

Appeal  from  general  term,  supreme  court,  Third  department. 

The  defendant  was  indicted,  in  December,  1885,  for  an  assault  In  the  first 
degree,  at  the  Greene  county  oyer  and  terminer,  and  was  tried  before  the  court 
of  sessions.  He  was  convicted  of  an  assault  in  the  third  degree,  and  ap- 
pealed to  the  supreme  court,  at  general  term,  from  the  judgment  of  convic- 
tion. That  court  reversed  the  judgment,  on  questions  of  law  only,  and  or- 
dered a  new  trial,  remanding  the  action  to  the  court  of  sessions  for  further 
proceedings.  From  the  general-term  Judgment  the  defendant  appealed,  so 
far  as  it  ordered  a  new  trial,  and  remitted  the  action  to  the  court  of  sessions. 
He  appealed,  also,  from  an  order  of  the  general  term  which  denied  his  motion 
to  amend  its  order  of  reversal,  etc.,  so  as  that  it  should  state  that  defendant's 
application  to  be  discharged  on  the  reversal  of  the  judgment  was  denied;  that 
the  defendant  did  not,  upon  his  appeal,  ask  for  a  new  trial;  and  that  the  new 
trial  is  granted  only  as  to  an  assault  in  the  third  degree. 

Sidney  Crowell^  for  appellant.    Frank  H,  Oabamt  for  respondent. 

Gray,  J.»  {after  stating  the  facts  as  above.)  The  appellant  contends  that, 
as  he  was  convicted  of  assault  in  the  third  degree,  he  was  thereby  acquitted 
of  assault  in  the  higher  degrees,  and  cannot  be  again  tried  under  the  indict- 
ment, and  that,  upon  the  reversal  of  the  judgment  of  conviction,  there  was 
nothing  left  but  a  charge  of  assault  in  the  third  degree,  of  which  charge  the 
oyer  and  terminer  had  not  jurisdiction.  While  that  court  had  jurisdiction  of 
the  offense  charged  in  the  indictment,  a  charge  of  assault  in  the  third  degree 
seems  exclusively  cognizable,  in  the  first  instance,  by  the  court  of  special  ses- 
sions, except  a  certificate  that  it  should  be  prosecuted  by  indictment  be  al- 
lowed by  tlie  county  judge  or  a  supreme  court  justice.  See  Code  Grim.  Proc. 
§§  21,  22,  56,  57.  The  question  brought  before  us  by  this  appeal  is  whether, 
when  the  defendant,  having  been  found  guilty  and  sentenced  for  a  lower  de- 
gree of  the  crime  charged  in  the  indictment,  has  appealed  to  the  supreme  court, 
upon  exception,  and  has  succeeded  in  reversing  the  judgment,  and  a  new  trial 
is  ordered,  and  the  cause  remanded  to  the*  trial  court  for  further  proceedings, 
he  can  be  tried  again  under  the  indictments  without  regard  to  the  former  trial 
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and  conviction.  Can  he  plead,  then,  in  bar  of  another  trial*  for  the  offense 
charged  in  the  indictment?  The  question  is  of  the  gravest  importance  to  the 
administration  of  justice  under  the  laws  of  this  state,  which  provides  for  the 
punishment  and  trial  of  offenders.  It  involves  the  construction  and  validity 
of  certain  sections  of  the  Penal  Code  and  of  the  Code  of  Criminal  Procedure^ 
which  were  enacted  by  the  legislature  in  respect  of  appeals  and  new  trials. 
If  the  reasoning  of  the  prisoner's  counsel  is  correct,  then  the  defendant's  ap- 
peal, based  on  errors  excepted  to  upon  his  trial,  must  result,  where  not  in  af- 
firmance, in  his  discharge.  And  in  all  other  cases  the  prisoner  would  take  his 
appeal  from  a  judgment  of  conviction  of  a  lesser  degree  of  the  crime  charged, 
with  the  assurance  that  if  he  could  secure  a  reversal  of  the  judgment,  and  a 
new  trial,  he  could  not  fare  worse  than  before,  in  any  event.  He  would  risk 
nothing,  and  he  might  wholly  escape  punishment  for  the  offense  of  which  he 
stood  charged.  Whatever  conflict  of  opinion  existed  in  the  courts,  prior  to 
the  adoption  of  the  Code  of  Criminal  Procedure,  as  to  a  prisoner's  position 
upon  a  new  trial  being  ordered,  we  hold  has  been  settled  and  removed  by  the 
passage  of  the  act  of  the  legislature.  Much  of  the  doubt  and  confusion  sur- 
rounding the  question  as  to  the  effect  of  a  new  trial  seems  due  to  a  mistaken 
view  of  the  operation  of  the  constitutional  inhibition  against  subjecting  a 
person  to  be  twice  put  in  jeopardy  for  the  same  offense.  Const.  K.  Y.  art.  1, 
§  6.  That  provision  has  been  the  subject  of  much  discussion  in  the  reports 
and  in  text-books.  To  enter  into  it  I  do  not  believe  to  be  necessary,  to  the 
end  we  have  in  view,  in  deciding  this  case  upon  principle,  and  in  construing 
the  statute.  Its  incorporation  into  the  federal  constitution  and  into  the  con- 
stitutions of  states,  was  but  the  recognition  and  the  application,  in  a  stronger 
form  of  expression,  of  the  common- law  doctrine.  In  my  opinion,  nothing 
has  been  done  in  the  legislative  enactment  of  the  sections  of  the  Code  under 
consideration  to  subvert  the  constitutional  provision.  That  provision  in  no- 
wise has  the  effect  of  restricting  the  power  of  the  legislature  to  enact  rules  of 
procedure  in  criminal  cases,  so  long  as  the  enactment  does  not  violate  the  pro*- 
tection  guarantied  by  it  to  a  party.  In  Kring  v.  Missouri,  107  U.  S.  221,  2 
Sup.  Ct.  Hep.  448,  it  was  held  that  any  law  passed  after  the  commission  of  an 
offense  which,  in  relation  to  that  offense  or  its  consequences,  alters  the  situa- 
tion of  a  party  to  his  disadvantage,  was  an  ex  post  facto  law.  It  was  said  by 
Mr.  Justice  Miller  that  the  law  of  Missouri  was  that  when  a  conviction  was 
had  of  murderin  the  second  degree,  on  an  indictment  charging  murder  in  the 
first  degree,  if  the  conviction  were  set  aside,  the  defendant  could  not  again  be 
tried  for  murder  in  the  first  degree.  He  added,  at  page  225,  as  follows: 
** There  is  no  question  of  the  right  of  the  state  of  Missouri,  either  by  the  fun- 
damental law  or  by  an  ordinary  act  of  legislature,  to  abolish  this  rule,  and 
that  it  is  a  valid  law  as  to  all  offenses  committed  after  its  enactment  The 
question  here  is,  does  It  deprive  the  defendant  of  any  right  of  defense  which 
the  law  gave  him  when  the  act  was  committed,  so  that,  as  to  that  offense,  it 
is  expostfactoV*  In  that  case  the  constitution  of  Missouri  was  amended 
after  the  homicide.  It  abrogated  the  old  rule,  and  provided  that  when  a  con- 
viction for  a  lower  degree  of  the  crime,  upon  an  indictment  for  a  higher,  was 
lawfully  set  aside,  the  conviction  for  the  lower  degree  did  not  operate  as  an 
acquittal  of  the  higher.  After  the  amendment  went  into  effect,  the  defend- 
ant's plea  of  murder  in  the  second  degree  was  made.  He  was  sentenced  to  25 
years'  imprisonment.  That  sentence  was  set  aside,  and  he  was  tried  again, 
and,  against  his  protest  and  refusal  to  plead  over,  was  convicted  of  murderin 
the  first  degree.  It  was  on  those  facts  that  the  United  States  supreme  couit 
held  the  constitutional  amendment  expoetfctcto  as  to  the  defendant;  but  the 
right  of  the  state  was  recognized  to  abolish  a  previously  existing  rule  as  to 
commission  of  crimes,  and  the  trial  of  the  person  charged  with  the  commis- 
sion, and  to  create  a  new  rule  of  procedure.  The  condition  and  rights  of  a 
person  tried  and  convicted  for  the  commission  of  a  crime  have  been  frequently 
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the  subject  of  legislation.  The  right  to  review  by  writ  of  error  or  by  appeal 
did  not  belong  to  the  prisoner  at  common  law.  Until  the  third  of  Queen 
Anne,  a  writ  of  error  in  any  criminal  case  was  held  to  be  merely  ex  gratia. 
In  the  Aylesbury  Case^  1  Salk.  108,  arising  in  that  year,  it  was  held  that  it 
must  be  granted  ex  debito  Juetitia,  except  in  cases  ot  treason  or  felony. 
But  Lord  Mansfield  said,  (Hex  v.  Wilkes,  4  Burrows,  2550,)  in  respect  of 
that  decision,  that  it  meant  the  writ  should  be  granted  where  there  was  a 
probable  error,  and  that  '* it  cannot  issue  now  without  a  fiat  from  the  attor* 
ney  general,  who  always  examines  whether  it  be  sought  merely  for  delay  or 
upon  probable  error."  In  1801  it  was  enacted  by  the  legislature  of  this  state 
that  writs  of  error  in  criminal  cases,  not  capital,  shall  be  considered  as  writs 
of  right,  and  issue  of  course,  subject  to  the  regulations  provided  by  law. 
Laws  1801,  c.  25.  The  law  continued  thus,  as  to  writs  of  error,  until  the 
adoption  of  the  Revised  Statutes,  when  the  remedy,  by  bill  of  exceptions,  was 
extended  to  criminal  cases,  in  the  same  cases  and  in  the  like  manner  as  in 
civil  cases.  It  was  there  provided  that,  in  the  trial  of  any  indictment,  ex- 
ceptions to  any  decision  of  the  court  may  be  made  by  the  defendant,  and  a 
bill  thereof  shall  be  settled  and  filed,  and  returned  upon  a  writ  of  error,  or 
upon  a  certiorari.  2  Rev.  St.  (Edm.  £d.)  786,  §  21.  By  the  adoption  of 
the  Code  of  Criminal  Procedure,  writs  of  error  and  of  certiorari  in  criminal 
actions  were  abolished,  and  thereafter  the  only  mode  of  reviewing  a  judgment 
or  order  in  a  criminal  action  was  by  appeal,  which  may  be  taken  as  a  matter 
of  right  by  the  defendant  from  the  judgment  of  conviction.  Code  Crlm.  Proc. 
§§  515,  517,  520.  Section  86  of  the  Penal  Code  provided  that,  "  where  a  pris- 
oner is  acquitted  or  convicted  upon  an  indictment  for  a  crime  consisting  of 
different  degrees,  he  cannot  thereafter  be  indicted  or  tried  for  the  same  crime 
in  any  other  degree,  '*  etc. ;  but  that  section  has  reference  only  to  cases  where 
the  prior  judgment  of  conviction  has  remained  unreversed.  This  is  made  evi- 
dent from  a  reading  of  the  sections  of  the  Code  of  Criminal  Procedure.  They 
serve  to  show  plainly  that  the  legislature  contemplated  no  such  result  as  is 
claimed  by  the  appellant's  counsel  in  the  event  of  a  new  trial  being  ordered 
upon  a  judgment  reversing  the  judgment  of  conviction.  Section  455  of  that 
Code  preserved  to  the  defendant  his  right,  which  previously  existed,  to  take 
exceptions  to  a  decision  of  the  court  upon  a  matter  of  law  by  which  his  sub- 
stantial rights  are  prejudiced.  Section  548  provides  that  "upon  hearing  the 
appeal  the  appellate  court  *  *  *  must  either  reverse  or  afiirm  the  judg- 
ment appealed  from,  and,  in  cases  of  reversal,  may,  if  necessary  or  proper, 
order  a  new  trial."  Section  464  provides  that  "the  granting  of  a  new  trial 
places  the  parties  in  the  same  position  as  if  no  trial  had  been  had;"  and  by 
section  544  it  is  provided  that,  "when  a  new  trial  is  ordered,  it  shall  proceed 
in  all  respects  as  if  no  trial  had  been  had." 

These  provisions  of  the  statute  are  clear  and  explicit,  in  nowise  contravene 
the  letter  or  the  spirit  of  the  fundamental  law,  and  their  meaning  should  not 
be  perverted.  It  would  be  a  grievous  miscarriage  of  justice,  and  the  intent 
of  the  law  would  be  thwarted,  if  it  should  be  held  that  a  reversal,  upon  a  pre- 
vious appeal,  for  errors  of  law  upon  his  trial,  had  the  effect  of  putting  it  out 
of  the  power  of  the  people  to  further  try  him  under  the  indictment,  when  his 
guilt  might  be  competently  established.  We  do  not  think  such  is  the  result. 
The  effect  of  the  defendant's  appeal  is  merely  to  continue  the  trial  under  the 
indictment  in  the  appellate  court,  and,  if  reversal  of  the  judgment  of  convic- 
tion follows,  that  judgment,  as  well  as  the  record  of  the  former  trial,  have 
been  annulled  and  expunged  by  the  judgment  of  the  appellate  court,  and  they 
are  as  though  they  never  had  been;  while  the  indictment  is  left  to  stand,  as 
to  the  crime  of  which  the  prisoner  had  been  charged  and  convicted,  as  though 
there  had  been  no  trial.  Only  where  the  result  of  the  former  trial  was  in 
effect  an  acquittal  of  another  crime  charged  in  the  indictment  may  he  plead 
that  result  in  bai*  of  further  prosecution  for  that  crime.    If  the  defendant  takes 
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an  appeal  from  the  judgment  of  conviction,  he  must  be  deemed  to  ask  for  a 
correction  of  errors  made  upon  his  trial,  and  to  waive  his  constitutional  pro- 
tection. Of  necessity,  he  must  be  deemed  to  ask  for  a  new  trial.  By  taking 
the  appeal  to  the  supreme  court,  power  is  conferred  upon  that  court  to  con- 
tinue and  review  the  prisoner's  trial,  and,  upon  a  reversal,  to  pronounce  such 
judgment  as  it  deems  just  within  the  terms  of  the  statute.  It  may  affirm  the 
proceedings  below,  or  reverse,  and  either  order  a  new  trial  or  discharge  the 
pnsoner.  That  no  constitulional  right  of  the  party  is  invaded,  must  be  a  self- 
evident  proposition,  or  it  is  a  privilege  which  is  granted,  of  which  he  may, 
but  not  must,  avail  himself.  I  think  that  the  sounder  doctrine  which  recog- 
nizes adistinction  between  jeopardy  incurred  with  the  consent  of  the  prisoner 
and  jeopardy  incurred  without  that  consent.  We  hold  the  jurisdiction  of  the 
oyer  and  terminer  to  try  the  defendant  again  under  his  indictment  is  not  af- 
fected. The  offense  charged  was  within  its  jurisdiction,  and,  the  judgment 
of  the  trial  court  having  been  reversed  for  errors  committed  on  the  trial,  the 
case  stands  as  though  there  had  been  no  trial.  The  verdict  is  expunged,  and 
there  is  no  determination  in  regard  to  the  matter  but  the  judgment  of  the  ap- 
pellate court.  The  defendant  must  go  back,  and  stand  his  trial. under  the  in- 
dictment, as  though  he  had  never  l^en  tried;  for  be  himself  has  renounced 
the  bar  which  was  effective  to  prevent  his  further  trial  for  the  offense  charged. 
The  judgment  appealed  from  should  be  affirmed. 
All  concur. 


(109  N.  Y.  496) 

Webber  v.  Piper  et  aZ.* 
(Court  of  Appeals  of  New  York.   June  5, 1888.) 

MjlSTEb  and  Sbrvant— Nboligenob  of  Fbllow-Servant. 

Evidence  that  plaintiff  was  injured  while  in  defendants'  employ,  the  accident  be- 
ing due  to  the  dullness  of  a  circular  saw,  and  the  need  of  its  being  reset ;  that  the 
employers  had  provided  sharp  saws  to  replace  dull  ones;  and  that  a  co-servant, 
whose  dutv  it  was  to  sharpen  and  reset  saws  when  dull,  had  failed  to  do  so  on  this 
occasion,  though  requested  by  plaintiff,— shows  no  negligence  or  default  on  the  part 
of  plaintiff^s  employers.* 

Appeal  from  general  term,  supreme  court,  Second  department. 

Action  by  Daniel  Webber  against  Winfield  Piper  and  another  for  injuries 
received  while  In  defendants'  employ.  Judgment  for  defendant,  which  was 
affirmed  by  the  general  term,  and  plaintiff  appeals. 

James  C.  ChwcJi,  for  appellant.     E.  M.  Shephardf  for  respondent* 

Finch,  J.  The  plaintiff  was  injured  while  using  a  circular  saw  in  the  fac- 
tory of  the  defendants,  who  were  his  employers,  and  gave  evidence  tending 
to  establish  that  the  accident  was  due  to  the  dullness  of  the  saw,  and  the  need 
of  its  being  sharpened  and  reset.  These  saws  became  dull  by  use,  and  the  de- 
fendants had  furnished  duplicates,  so  that  one  could  replace  the  other  when 
there  was  need,  without  delay  to  the  workmen.  It  seems  to  have  been  the 
duty  of  one  Myers,  who  was  also  a  servant  of  the  defends  ts,  to  care  for  and 
repair  tlie  machinery,  and  reset  and  sharpen  the  saws  when  necessary,  and 
the  plaintiff  testified  that,  on  the  morning  of  the  accident,  he  asked  for  an- 
other saw  because  the  one  in  use  was  dull,  and  Myers  replied  tliat  he  hiid  no 
time  then  to  sharpen  a  saw,  and  directed  plaintiff  to  go  on  with  his  work,  add- 
ing that  at  noon  he  would  see  what  he  could  do.  Before  that  time  arrived, 
the  injury  occurred.  On  this  state  of  facts  the  plaintiff  was  nonsuited,  and 
that  judgment  has  been  affirmed  by  the  general  term.  We  are  of  opinion  that 
the  decision  was  correct,  for  the  re^ison  that  the  master's  duty  was  performed 

^Affirming  88  Hun,  853. 

*See  McOee  v.  Cordage  Co.,  (Hass.)  1  N.  E.  Rep.  745,  and  note;  Daley  v.  Railroad  Co., 
(Hass.)16N.  £.Rep.m 
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when  be  furnished  suitable  saws*  and  the  means  and  conveniences  for  keep- 
ing them  sharp  and  properly  set.  The  saw,  though  dull,  was  not  defective 
in  any  legal  sense,  and  the  negligence,  if  any,  was  that  of  Myers,  whose  duty 
in  sbarpuning  and  setting  the  saws  was  that  of  a  fellow-servant.  A  contrary 
rule  might  carry  us  to  the  extent  of  saying  that  where  the  master  furnished 
sufficient  and  adequate  machinery,  but  its  running  became  dangerous  to  the 
operative  unless  well  oiled,  thatthe  owner  who  had  furnished  the  oil  and  cans, 
and  a  suitable  pei*son  to'  keep  tliQ  journals  and  bearings  properly  oiled,  was 
liable  for  the  neglect  or  omission  of  that  servant.  There  are  many  matters  of 
detail  in  the  management  of  safe  and  adequate  machinery,  which  must  be  in- 
trusted to  the  operatives,  and  as  to  which  the  master  owes  no  duty  except  the 
employment  of  competent  workmen;  and  we  deem  this  a  case  of  that  charac- 
ter. The  line  of  division  between  the  duty  of  the  master  to  furnish  and  main- 
tain sale  and  adequate  machinery,  and  that  of  the  operative  to  manage  and 
handle  it  with  prudence  and  care,  Is  diflScult  to  define  by  any  general  descrip- 
tion; but  is  quite  obvious  when  e^ich  case*as  it  arises  comes  under  considera- 
tion. In  the  one  before  us,  the  neglect,  if  any,  was  in  adetail  of  the  manage- 
ment of  the  machinery.  A  master-builder  might  furnish  proper  tools  to  his 
workmen,  but  it  would  not  be  his  duty  to  sharpen  every  chisel  as  it  became 
dull  or  set  every  saw  when  that  need  arose.  The  appellant  relies  upon  the 
case  of  Kain  v.  Smith,  89  N.  Y.  375.  If,  in  that  case,  the  master  had  fur- 
nished another  jigger,  perfect  in  all  respects,  and  safe  and  adequate  for  use, 
and  the  neglect  had  been  thatthe  foreman  used  the  old  one,  which  had  become 
unsafe,  when  he  might  have  used  the  new  one,  a  very  different  case  would 
have  been  presented.  Here  the  master  supplied  saws  enough,  and  the  means 
of  sharpening  and  resetting;  and,  if  the  servants  neglected  to  avail  themselves 
of  the  means  of  safety  provided,  the  master  was  not  in  fault,  for  the  saw  was 
not  defective,  but  merely  dull  from  use.  Its  ordinary  efficiency  was  impaired, 
but  it  had  not  thereby  become  a  defective  or  dangerous  machine.  The  master, 
on  the  facts  before  us,  was  not  negligent  or  in  default,  and  for  that  reason 
incurred  no  liability  for  the  injury  which  happened.  The  judgment  should  be 
affirmed,  with  costs. 
All  concur. 


(109  N.  T.  482) 

Bank  of  Montabal  v.  Beoknagex.  et  al 
{Cawn  of  Appeals  of  New  York.   June  6, 1888.) 

Bahxs  and  Bakkingh-Draits— Bills  or  Labxivo. 

Defendants  authorized  plaintiff ,  a  foreign  bank,  to  allow  a  foreign  firm  to  draw 
for  defendants'  account  against  a  oertam  number  of  bales  of  Manilla  hemp,  to  be 
purchased  and  shipped  by  a  certain  vessel,  advloe  to  be  given  plaintiff,  accompanied 
by  a  bill  of  lading,  with  abstract  of  Invoice  Indorsed  thereon  for  the  property 
shipped.  Plaintiff  accepted,  and  cashed  drafts  against  *^  bales  of  hemp. "  An  ab- 
stract of  invoice  for  "bales  of  Manilla  hemp"  was  indorsed  on  each  bill  by  the  con- 
aiff nor  after  it  had  been  signed  by  the  captain,  but  without  his  knowledge.  A  letter 
of  advice  described  the  shipment  as  **  bales  of  hemp. "  The  foreign  firm  failed  and 
absconded,  and  most  of  the  shipment  proved  to  be  matting  only;  the  rest  bein^ 
Manilla  hemp.  Held^  that  plaintiff  cannot  recover  of  defendants  the  amount  paia 
on  the  drafts  accepted  against  the  matting. 

Appeal  from  general  term,  superior  court,  city  of  New  York. 

The  plaintiff  is  a  Canadian  banking  corporation,  having  agencies  in  London 
and  in  New  York  city.  The  defendants  are  a  firm  doing  business  in  the  lattei 
eity,  under  the  name  of  Kecknagel  So  Oo.  On  December  1,  1881,  the  defend- 
ants requested  the  plaintiff's  New  York  agents  to  open  by  telegraph  a  credit 
in  favor  of  Vogel  &  Co.,  of  Hong  Kong,  China,  in  the  following  communica- 
tion, in  writing:  '*Djsoembeb  1,  1881.  Please  telegraph  authority  to  Yogel 
A  Co.,  Hong  Kong,  to  draw  at  6  mos.  for  our  account  against  consular  in* 
voice,  and  full  set  bills  of  lading  of  2,500  bales  Manilla  hemp,  p.  Bobinson, 
at  the  rate  of  4  pounds  p.  bale,  on  a  basis  of  8  shillings  sterling,  freight  filled 
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up  in  bill  of  lading,  reducing  advance,  if  higher/'  The  same  day,  plaintitf 
sent  the  following  telegram  to  Vogel  &  Co.:  "  VogeU  Hong  Kong:  Credit 
608.  six  months,  issued  Recicnagel  ten  thousand  pounds,  documents,  2,500 
bales  Manilla  hemp,  per  lioblnson,  at  four  pounds  per  bale  if  freight  eight 
shillings,  or  reduced  advance  if  freight  higher."  On  the  following  day  the 
plaintiff  delivered  to  the  defendants  a  letter  of  credit  in  favor  of  Vogel  &  Co.» 
which  was  addressed  to  the  plaintiff's  agents  in  London,  and  which  author- 
ized  Vogel  &  Co.  to  draw  "against  goods  shipped  per  llobinson,  ♦  ♦  * 
at  six  months'  sight,  for  any  sum  or  sums,  not  exceeding  10,000  pounds  ster- 
ling, to  be  used  as  they  may  direct,  for  invoice  cost  of  2,500  bales  of  Manilla 
hemp,  ♦  *  *  to  be  purchased  for.  account  of  Recknagel  &  Co.,  of  New 
York,  or  whom  it  may  concern,  and  to  be  shipped  to  New  York.     The  bills 

must  be  drawn  in  Hong  Kong,  or  in  some  port  in ,  prior  to  the  1st 

day  of  June,  1882,  and  advice  given  to  you  in  original  and  duplicate;  such 
advice  to  be  accompanied  by  bill  of  lading,  filled  up  to  order  of  agents  of  the 
Bank  of  Montreal,  New  York,  with  abstract  of  invoice  indorsed  thereon,  for 
the  property  shipped  as  above.  All  the  bills  of  lading  issued,  except  the  one 
mailed  to  us  and  the  one  retained  by  the  captain  of  the  vessel  carrying  the 
cargo,  are  to  be  forwarded  direct  to  you.  The  original  invoice,  properly  cer- 
tified, to  be  also  forwarded  to  us. "  On  the  margin  was  written :  "  This  credit 
opened  by  cable  direct,  Ist  December,  1881."  Upon  the  receipt  of  this  letter 
of  credit,  the  defendants,  the  same  day,  executed  an  agreement  consenting  to 
its  terms,  obligating  themselves  ''to  provide  for  all  bills  which  shall  be  drawn 
and  accepted  under  the  same,"  etc.,  and  providing  as  to  security  for  the  pay* 
ment  of  their  indebtedness.  On  December  14th  and  19th,  the  London  agents 
were  advised  by  cable,  and  by  mail,  of  the  telegraphic  credit  extended  to 
Vogel  &  Co.  Between  December  3  and  13.  1881,  Vogel  &  Co.  drew  three 
drafts  on  the  plaintiff's  London  agents;  all  of  the  same  being  of  like  form  to 
the  following,  which  was  the  first  one  drawn,  and  differing  only  in  dates  and 
figures:  "No.  13,  8248.  Exchange  for  2,400  Pounds.  Hong  Kong,  3d 
December,  1881.  At  six  months  after  sight  of  this  first  exchange,  (second 
and  copy  unpaid,)  pay  to  the  order  of  ourselves  two  thousand  four  hundred 
pounds  sterling,  value  received,  and  place  the  same  to  account  against  s-m., 
600  bales  hemp,  p.  'li.  Robinson,*  under  tel.  cr.  608.  10,000  pounds.  Dated 
New  York,  Ist  December,  1881.  Vogel  &  Co.  To  the  Bank  of  Montreal, 
London.*'  The  three  drafts  amounted,  in  the  aggregate,  to  £8,080.  The 
other  two  drafts  were  against  500  and  920  "bales  of  hemp,"  respectively. 
To  each  draft  was  attached  a  bill  of  lading  for  "  bales  of  merchandise, "  "  weight 
and  contents  unknown;"  and  there  was  indorsed  by  Vogel  &  Co.  upon  each 
bill  of  lading,  after  it  had  been  signed  by  the  captain,  but  without  his  knowl- 
edge or  consent,  an  abstract  of  invoice  for  "bales  of  Manilla  hemp."  The 
draft  was  accompanied  by  a  letter  of  advice,  describing  the  shipment  as  "bales 
of  hemp."  These  drafts  were  drawn  under  the  telegraphic  credit,  and  had 
been  accepted  by  plaintiff's  London  agents  before  Vogel  &  Co.  had  received 
the  letter  of  credit  mailed  by  defendants  to  them.  The  drafts  were  paid  at 
maturity.  Upon  arrival  of  the  ship  Robinson  in  New  York,  it  was  discovered 
that  there  were  only  500  bales  of  Manilla  hemp  on  board,  and  the  remaining 
1,520  "bales  of  merchandise"  were  composed  of  rolls  of  matting.  Vogel  & 
Co.  were  bankrupt,  and  had  absconded.  The  plaintiff  seeks  to  recover  of  the 
defendants  for  the  amount  of  its  acceptance  of  drafts  of  Vogel  &  Co.  It  had 
judgment,  upon  the  defendants'  offer,  for  the  amount  of  the  draft,  which  was 
accompanied  with  the  bill  of  lading  for  the  bales  which  actually  were  Manilla 
hemp;  but,  as  to  the  other  drafts,  it  was  held  below  that  it  could  not  recover^ 
as  they  were  not  accompanied  with  bills  of  lading  and  invoice  for  Manilla  hemp» 
and  because  the  bales  identified  by  the  bills  of  lading  were  not  Manilla  hemp. 
From  the  judgment  of  the  general  term,  affirming  the  judgment  at  special 
term,  the  plaintiff  appeals  to  this  court. 
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Geo.  De  Forest  Lord,  for  appellant.    Chas.  M,  Da  Costa,  for  respondents. 

Gray,  J.,  {after  stating  ilie  foots  as  above.)  If  Vogel  &  Co.,  in  drawing 
upon  plaintiff's  London  agents,  complied  with  the  terms  and  conditions  of 
the  cable  credit,  then- the  defendants  are  liable  to  the  plaintiff;  for  that  credit 
was  extended  in  pursuance  of  the  terms  of  their  request.  But  if  Vogel  &  Co., 
in  any  material  matter,  failed  to  comply  with  those  terms  and  conditions,  the 
plaintiff's  London  agents  accepted  the  drafts  at  their  peril,  and  defendants 
could  not  be  held  liable,  unless  these  were  in  fact  consignments  of  Manilla 
hemp,  or  unless,  by  the  provisions  of  the  letter  of  credit  and  the  defendants' 
agreement  respecting  the  same,  the  terms  of  the  preceding  request  and  of  the 
cable  credit  were  modified  or  changed  in  such  wise  as  to  allow  of  drafts  by 
Vogel  &  Co.,  without  such  restrictions  or  conditions.  The  defendants'  re- 
quest was  to  "telegraph  authority  to  Vogel  &  Co.  to  draw  at  6  months  for 
our  account,  against  consular  invoice,  and  full  set  bills  of  lading  of  2,600 
bales  Manilla  hemp,  per  Robinson,  at  4  pounds  per  bale,"  etc.;  and  the  tele- 
gram to  Vogel  &  Co.  was:  "Credit  608,  six  months,  issued  Recknagel  10,000 
pounds,  documents,  2,500  bales  Manilla  hemp,  per  Robinson,  at  4  pounds  per 
bale,"  etc.  There  is  no  doubt  that  both  bankers  and  shippers  plainly  under- 
stood the  word  "documents,"  used  in  the  telegraphic  credit,  as  calling  for  con- 
sular invoices  and  bills  of  lading;  for  the  former  cabled  on  the  basis  of  the 
defendants'  written  request  to  that  effect,  and  the  latter  sent  forward  their 
drafts  accompanied  by  such  documents.  The  difficulty  has  arisen  from  the 
failure  to  specify  in  the  bills  of  lading  the  kind  of  merchandise  which  the  de- 
fendants had  authorized  the  plaintiff  to  accept  against  for  them,  and  in  the 
acceptance  of  drafts  which  were  not  against  shipments  of  that  kind  of  mer- 
chandise at  all.  We  do  not  see  that  the  letter  of  credit,  and  the  agreement 
to  provide  for  acceptance  and  to  indemnify,  alter  the  conditions  imposed  by 
the  cable  credit,  or  change  the  relative  obligations  of  the  parties.  The  letter 
of  credit  authorized  Vogel  &  Co.  to  draw  on  plaintiff's  London  agents,  "against 
goods  shipped  per  Robinson,  for  10,000  pounds,"  to  be  used  for  invoice  cost 
of  2,500  bales  of  Manilla  hemp,  at  4  pounds  per  bale,  filled  up  in  a  bill  of  lading, 
etc.  It  required  the  advice  of  the  bills  drawn  "to  be  accompanied  by  bill  of 
lading,  *  ♦  ♦  with  abstract  of  invoice  indorsed  thereon  for  the  property 
shipped  as  above."  The  agreement  of  indemnity  was  to  provide  for  bills 
"drawn  and  accepted"  under  the  letter  of  credit. 

Letters  of  credit  are  governed  by  the  same  general  legal  principles  as  are 
all  contractis.  In  Orr  v.  Bank,  1  Macq.  H.  L.  Cas.  518,  Lord  Brougham 
said  of  them:  "I  am  inclined  to  think  that  there  is  no  very  great  novelty  or 
peculiarity  in  letters  of  credit  to  take  them  out  of  the  general  law  applicable 
to  mandates.  I  am  not  aware  that  there  is  anything  in  the  mercantile  law, 
or  the  custom  of  merchants,  to  distinguish  letters  of  credit  from  any  other 
authority  to  pay  money."  In  this  case  the  peculiarity  of  the  credit  extended 
by  the  plaintiff  to  Vogel  &  Co.,  at  the  defendants'  request,  is  that,  besides 
being  special,  in  that  it  was  addressed  to  a  particular  banking  agency,  was 
confined  to  it,  and  gave  no  other  party  a  right  to  act  upon  it,  it  restricted  the 
drafts  drawn  under  it  to  a  particular  purpose,  which  should  be  vouched  for 
in  a  certain  manner  to  authorize  acceptance  and  payment.  Under  the  agree- 
ments effected  between  the  plaintiff  and  the  defendants  for  the  extension  of 
the  credit  to  Vogel  &  Co.,  the  defendants  only  became  liable  to  plaintiff  to 
provide  for  drafto  accepted  by  its  London  agents  within  the  precise  terms 
upon  which  the  credit  was  opened.  The  credit  was  authorized  upon  certain 
conditions  prescribed  by  the  parties  to  be  ultimately  bound,  which  they  not 
only  had  the  right  to  make,  but  which  were  assented  to  by  the  plaintiff.  II 
is  difficult  to  see  how  parties  could  more  particularly  define  the  terms  of  their 
engagements  than  was  done  in  this  case.  By  the  proper  construction  of  the 
agreement  between  them,  the  plaintiff  was  not  bound  to  accept  any  drafts 
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unless  they  were  against  Manilla  hemp  shipped  by  Yogel  &  Co.  to  defendants 
by  the  ship  Robinson,  vouched  for  as  to  each  of  those  facts,  and  the  stipu- 
lated costs,  etc.,  by  documents  consisting  of  a  letter  of  advice  and  a  bill  of  lad- 
ing; and  the  defendants  were  not  bound  to  provide  for  or  take  up  any  other 
kind  of  drafts.  Each  party  was  held  to  either  accept  or  to  provide  for  drafts* 
as  the  case  might  be,  if  they  were  accompanied  by  those  mercantile  dooa- 
ments  evidencing  the  consignment  of  Manilla  hemp  in  the  particular  man- 
ner, and  at  the  rates  of  cost  and  freight,  specified.  In  making  their  arrange- 
ments with  the  plaintiff,  the  defendants  had  the  right  to  surround  them- 
selves, as  to  their  advances  through  the  plaintiff's  agency*  with  all  the  safe- 
guards which  the  nature  of  the  case  admitted.  The  effect  of  their  stipulat- 
ing in  respect  of  acceptances  by  plaintiff  of  Yogel  &  Ck>.*8  drafts  was  to  pro- 
tect themselves,  as  far-  as  was  possible,  against  any  unauthorized  acts  of 
Vogel  &  Co.  Every  lawful  provision  or  condition  in  the  contracts  of  parties 
should  control,  and  should  not  be  disregarded  in  the  determination  of  their 
rights,  if  it  can  be  deemed  to  have  entered  into  the  contract  with  any  defi- 
nite or  perceptible  purpose.  In  interpreting  their  agreements,  and  in  deter- 
mining the  respective  obligations  based  upon  their  writings,  courts  should 
look  at  the  surrounding  circumstances,  the  situation  and  relations  of  the 
parties,  and  the  subject-matter  of  their  negotiations.  In  that  way,  the  inten- 
tion, where  there  is  any  uncertainty,  is  better  given  effect,  and  their  undertak- 
ing is  more  certain  to  receive  a  reasonable  and  fair  interpretation.  But,  wlien 
the  agreement  is  determined  into  which  the  parties  Iiave  entered,  it  is  but  just 
and  fair  that  they  should  be  held  strictly  to  it,  and  all  their  stipulations  we 
should  assume  to  have  been  made  for  a  purpose,  and  to  have  been  considered 
important  by  them,  and  therefore  cannot  be  dispensed  with.  HiU  v.  BlakCt 
97  N.  Y.  216.  In  Bank  v.  Taaks,  101  N.  Y.  442.  6  N.  E.  Rep.  76.  An- 
BREWS,  J.,  speaking  of  the  effect  of  a  letter  of  the  defendants,  undei:taking 
to  accept  the  drafts  of  certain  parties,  said,  (page  449:)  "Assuming  that  it 
was  a  general  letter  of  credit,  ♦  ♦  *  it  nevertlieless  amounted  simply  to 
a  contract  on  the  part  of  Taaks  &  Lichtenstein  to  pay  advances  made  in  con- 
formity therewith.  They  had  a  right  to  stand  upon  the  very  terms  of  their 
contract,  and  they  were  not  bound  unless  the  condition  upon  which  their  ob- 
ligation depended  was  fulfilled. "  In  Ba/nk  v.  GrUioold,  72  N.  Y.  472,  Cuuroh* 
C.  J.»  said,  (page  479:)  **It  is  doubtless  true  that  when  the  right  to  draw  is 
limited  in  amount,  or  is  dependent  upon  the  condition  of  the  performance  of 
some  act,  or  that  certain  facts  exist,  it  must  appear  that  the  draft  was  within 
the  limit,  or  that  the  act  constituting  the  condition  has  been  performed,  or 
the  facts  exist." 

Whether  a  provision  shall  have  the  effect  of  a  condition  absolute  in  its  nat- 
ure is  often  a  question  of  much  difficulty.  It  should  be  obvious  from  a  read- 
ing of  the  writings  of  the  parties  that  it  was  the  understanding  of  the  parties 
it  should  have  that  effect.  It  was  said  by  Chief  Justice  Tindal  in  Glaholm 
V.  Hays,  2  Man.  &  G.  266,  that  the  decision  of  the  question  must  **depend 
upon  the  intention  of  the  parties,  to  be  collected,  in  each  particular  case, 
from  the  terms  of  the  agreement  itself,  and  from  the  subject-matter  to  which 
it  relates.  I  do  not  think  it  depends  upon  the  arrangement  of  the  words  in 
the  writings,  but  on  the  rciison  and  sense  of  the  thing,  as  it  can  l>e  collected 
from  whatever  constitutes  the  agreement  sought  to  be  enforced.  That  which 
is  a  condition  must  be  some  provision  which  cannot  be  severed  from  the 
agreement,  and  leave  it,  within  a  fair  interpretation,  as  their  contract."  Ap- 
plying these  rules  here,  we  find,  in  the  transactions  between  these  parties,  a 
certain  purpose  or  object  which  the  defendants  sought  to  attain,  and  which 
the  plaintiff  undertook  to  carry  into  effect.  That  purpose  seems  plain  enough. 
It  was  to  advance  moneys  to  obtain  a  consignment  of  a  certain  article  of  mer* 
chandise  known  as  "Manilla  Hemp,"  and  to  secure,  so  far  as  possible,  that 
the  advance  should  be  made  upon  that  particular  article,  and  upon  no  other* 
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When  the  authority  to  accept  a  draft  for  which  another  is  to  be  bound,  de- 
pends upon  conditions  reasonable  in  their  nature,  and  readily  capable  of  be- 
ing ascertained  or  performed,  it  seems  but  just  that  the  existence  or  perform- 
ance of  such  conditions  should  be  shown  in  order  to  enforce  the  obligation  of 
the  party.  In  this  case  the  defendants'  promise  to  indemnify  the  plaintiff 
was  coupled  with  a  condition  which  I  think  was  material  and  important.  It 
was  an  integral  part  of  the  agreement  of  the  parties  that  the  bills  of  lading 
should  contain  a  statement  that  Manilla  hemp  was  shipped.  The  defendants 
had  agreed  to  advance  against  specific  consignments  of  that  article  of  hemp; 
such  consignments  to  be  evidenced  to  the  acceptors  by  bills  of  lading  in  form 
for  such  a  shipment.  The  words  "for  our  account,"  in  the  defendants'  re- 
quest, refer  to  the  drafts,  and  not  to  the  purchase.  The  purpose  of  making 
the  advance  was  not  only  specified,  but  the  authority  to  accept  was  limited  to 
the  event  of  the  fulfillment  of  that  purpose  being  evidenced  in  a  certain  way. 
The  plaintiff ^s  agent,  in  accepting  against  a  shipment  of  merchandise  in  gen- 
eral, or  against  hemp  generally,  departed  from  an  important  condition  of  the 
credit  and  of  the  agreement.  They  accepted  and  paid  drafts  which,  on  their 
face,  purported  to  be  drawn  against  "bales  of  hemp,"  and  were  accompanied 
by  bills  of  lading,  filled  up  for  "bales  of  merchandise,''  "weight  and  contents 
unknown,"  and  by  letters  of  advice  for  "bales  of  heinp."  No  mention  is 
made  in  those  documents,  which  were  the  warrants  for  the  acceptance  of 
drafts,  of  the  kind  of  hemp  or  merchandise.  The  indorsement  of  an  abstract  of 
the  invoice  was  made  by  Vogel  &  Co.,  the  shippers,  and  amounted  merely  to 
their  own  representation.  This  fact  appellants  concede,  and  also  that  the  in- 
dorsement was  made  after  the  captain  liad  signed  and  delivered  the  bills  of 
lading,  and  without  his  knowledge  and  consent.  The  general  expression,  in 
the  drafts  and  bills  of  lading,  of  "hemp"  or  "merchandise,"  in  no  respect  met 
the  requirements  of  the  credit.  They  include  the  article  which  defendants 
agreed  to  advance  against,  as  the  greater  always  does  the  less.  But  that  was 
not  enough;  the  article  itself  was  not  stated  which  was  the  subject  of  the  ar- 
rangements entered  into  in  providing  for  a  financial  credit.  It  is  quite  obvi- 
ous that,  had  plaintiff's  agents  followed  the  instructions  of  the  cable  credit, 
no  loss  could  have  happened,  and  Yogel  &  Co.  would  not  have  been  enabled 
to  carry  out  their  fraudulent  scheme.  It  cannot  be  pretended  that  Vogel  & 
Co.  exercised  any  authority,  under  the  cable  credit,  to  draw  upon  plaintiff; 
for  the  authority  therein  contained  was  predicated  upon  the  drafts  being  ac- 
companied by  full  sets  of  bills  of  lading  of  2,500  bales  of  Manilla  hemp,  and 
other  documents  evidencing  such  a  shipment.  In  Woods  v.  Thiedemann,  1 
Hurl.  &  C.  478,  cited  by  the  appellants,  the  bill  of  lading  accompanying  the 
draft  was  a  forgery.  It  was  held  that  the  acceptors  need  only  look  to  the  bills 
of  lading,  and  that  they  did  not  take  the  risk  of  their  genuineness.  Tnat,  at 
most,  would  only  be  authority  for  the  proposition  tliat  if  Vogel  &  Co.  had 
forged  bills  of  lading,  as  called  for  in  the  telegraphic  credit,  defendants  would 
be  bound  as  between  themselves  and  the  plaintiff.  The  case  of  Bank  v.  Gris- 
wold,  72  N.  Y.  472,  was  unlike  the  present  one.  There  the  defendant  had 
empowered  his  agent  to  draw  upon  him  for  the  purchase  of  lumber.  The 
writing  which  he  gave  to  that  effect  was  in  the  nature  of  an  instruction  to 
the  agent,  and  parties  were  warranted  in  relying  upon  the  agent's  represen- 
tations that  his  drafts  were  in  the  course  of  his  principal's  business.  But  in 
the  present  case  the  defendants'  agreement  was  simply  to  provide  for  all  the 
acceptances,  by  the  plaintiff,  of  drafts  of  a  certain  description,  accompanied 
by  vouchers  evidencing  the  application  of  the  drafts  to  a  specified  purpose. 
There  was  no  arrangement  for  the  advance,  through  the  plaintiff,  of  moneys 
to  Vogel  &  Co.  to  buy  hemp  generally,  or  any  merchandise,  in  Vogel  &  Co.'s 
discretion,  as  agents  of  defendants. 

The  principle  is  urged  by  the  appellants  that  all  commercial  instruments 
are  to  be  liberally  interpreted,  so  as  to  protect  persons  who  give  credit  on  thf 
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faith  of  them.  Lawrence  v.  McCdlmont,  2  How.  449;  Gates  v.  McKee,  13 
K.  Y.  235;  Bank  v.  Myles,  73  N.  Y.  341.  But  that  principle  only  applies 
where  the  provisions  of  an  agreement  are  ambiguous,  loose,  or  susceptible  of 
more  than  one  fair  interpretation,  and  we  do  not  think  that  is  the  case  here. 
We  do  not  see  the  force  in  the  argument  that  no  other  bill  of  lading  could  be 
demanded  than  was  given  here.  The  master  of  a  ship  is  the  general  agent  of 
the  owners  to  perform  all  things  relating  to  the  usual  employment  of  his 
ship,  and,  among  other  things,  to  sign  bills  of  lading  for  goods  put  on  board, 
and  acknowledge  the  nature,  quality,  and  condition  of  the  goods.  1  Pars. 
Cont.  (5th  Ed.)  45.  That  was  possible  to  be  done  in  this  case;  for  a  bale  of 
Manilla  hemp  is  not  covered,  as  the  trial  court  found  on  the  evidence,  and  the 
shipper  might  have  procured  a  bill  of  lading  which  would  have  indicated  the 
kind  of  hemp  put  on  board  the  ship.  But,  whether  the  master  could  be  com- 
pelled or  not  to  identify,  in  the  bill  of  lading,  the  merchandise  shipped  as 
Manilla  hemp,  that  fact  cannot  control  the  disposition  of  this  case.  The 
agreement  of  the  parties  cjilled  for  a  particular  statement  in  the  bill  of  lading 
to  accompany  the  drafts;  and  that  statement,  or  the  existence  of  facts  which 
would  have  authorized  it,  is  a  condition  precedent  to  defendants'  responsi- 
bility to  respond  to  plaintiff's  demand.  To  further  consider  the  elaborate  ar- 
gument of  the  able  counsel  for  the  appellants  is  unnecessary.  The  views  I 
have  expressed,  lead  to  an  affirmance  of  the  judgment  appealed  from. 
All  concur. 

(109  N.  Y.  576)  


People  ex  rel,  Warren  et  cU.  ©,  Carter  et  al^ 
(Cowrt  of  Appectls  of  New  York.    June  6,  ISaS.) 

Taxltion— Ebboneous  Assbssmbnt— Btjbdbn  op  Pboop. 

Under  Laws  N.  Y.  1880,  o.  269.  which  authorizes  a  review  on  certioraH  of  assess- 
ments in  respect  to  illegality,  overvaluation,  and  inequality  of  valuation,  at  the  in- 
stance of  any  person  or  corporation  aggrieved  by  an  assessment  in  any  of  the  re- 
spects mentioned,  in  order  to  be  entitled  to  a  reduction  on  the  ground  of  mequality, 
it  does  not  suffice  that  the  claimant  show  that,  in  a  particular  mstance,  property  on 
the  same  roll,  and  in  immediate  proximity  to  nis,  is  assessed  at  a  lower  valuation; 
he  must  prove  that  he  is  subjected  to  the  payment  of  more  than  his  just  proportion 
of  the  agg^gate  tax. 

Appeal  from  general  term,  supreme  court,  Third  department. 

This  is  an  appeal  from  the  order  of  the  general  term  of  the  third  department, 
affirming  an  order  of  the  special  term  reducing  assessments  on  the  real  prop- 
erty of  the  relators,  made  in  certiorari  proceedings  under  chapter  269,  Laws 
1880.  The  relators  were  assessed  for  tlie  year  1&6  in  the  city  of  Troy,  upon 
three  parcels  of  land, — one  parcel,  known  as  "River  View,"  containing  30 
acres,  which  was  assessed  at  ^60,500;  lot  194,  on  the  west  side  of  Thirdstreet, 
on  which  were  two  houses,  numbered  47  and  49,  assessed  at  $29,000;  and  a 
third  parcel,  containing  10  acres,  which  was  assessed  at  $12,000,  but  which 
latter  assessment  is  not  now  in  controversy.  The  relators,  within  15  days 
after  the  completion  of  the  assessment  roll,  and  its  delivery  to  the  comptroller, 
procured  a  writ  of  certioran  to  be  issued  under  the  act  of  1880,  directed  to  the 
assessors  of  the  city  and  to  the  comptroller,  upon  a  petition  alleging,  in  sub- 
stance, that  the  said  several  assessments  were  erroneous  by  reason  of  over- 
valuation and  inequality.  In  support  of  the  allegation  of  inequality,  the  pe- 
tition sets  forth  that  the  lands  of  the  relator  were  no  more  valuable  than  lands 
In  close  proximity  thereto,  while  the  assessment  thereof  was  largely  in  excess 
of  the  assessment  of  such  other  lands.  The  allegation  of  overvaluation  or  in- 
equality set  forth  in  the  petition,  and  incorporated  in  the  writ  issued  there- 
under, were  fully  denied  in  the  return  made  to  the  writ;  and  the  court,  on 
the  matter  coming  before  it,  appointed  a  referee  to  take  the  proofs,  and,  on 
the  coming  in  of  his  report,  the  court  decided  that  the  assessment  of  the 

^Modifying  46  Hun,  444. 
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•River  View"  property  was  erroneoas  for  overraluatlon  In  the  sum  of  $20,- 
500,  and  reduced  the  amount  from  $60,500  to  $40,000.  The  court  also  de- 
cided that  the  assessment  of  "lot  ld4,  and  houses  47  and  49,  west  side  Third 
street,"  assessed  at  $29,000,  was  unequal,  "in  that  it  had  been  made  at  a 
liigher  proportionate  valuation  than  other  real  property  on  the  same  roll  in  im- 
mediate proximity  thereto,"  and  that  the  assessment  on  lot  194  should  be  re- 
duced $3,900,  to  make  it  proportionately  equal  to  the  assessment  on  the  lots 
immediately  adjoining.  There  was  proof  to  sustain  the  finding  of  overvalua- 
tion in  respect  to  the  "River  View"  property.  The  only  evidence  to  sustain 
the  finding  of  inequality  in  the  assessment  of  lot  194  was  that  the  assessment 
of  lot  193,  adjoining,  was  relatively  lower  than  the  assessment  on  lot  194,  and 
the  court  found  that  the  inequality  amounted  to  the  sum  of  $3,900.  The  de- 
fendants appeal  from  the  order  of  the  general  term  affirming  the  order  of  the 
special  term. 
B.  A,  Parmenter,  for  appellants.     Geo.  B.  Wellington,  for  appellees. 

Andbews,  J.,  {after  stating  t?ie  facts  as  above,)  All  real  and  personal  es- 
tate in  this  state,  not  specially  exempted,  is  l^y  law  liable  to  taxation  upon  an 
assessment  at  its  full  value.  The  tax  laws  proceed  upon  the  theory  that  all 
property  protected  by  law  should  bear  )^  equal  share  of  the  burden  of  taxa- 
tion, and  the  statutory  system,  if  exa«^tly  administered  according  to  the  letter 
of  the  statutes,  would  result  in  pe^rfect  equality  of  benefit  and  burden,  and 
none  would  have  any  just  groun^i  of  complaint.  But  no  system  of  taxation 
has  as  yet  been  devised  which  ^  capable  of  complete  and  perfect  administra- 
tion. The  ascertainment  an^  valuation  of  property  liable  to  taxation  is,  under 
our  system,  committed  to.^  board  of  assessors.  In  discharging  their  func- 
tions, mistakes  or  errors  are  liable  to  be  committed  which  prevent  a  perfect 
execution  of  the  system  of  assessment.  It  is  known  that  a  large  amount  of 
personal  property  esca{)es  taxation,  either  from  the  negligence  of  assessore,  or 
because  its  existence  cannot  be  ascertained.  So,  also,  property  may  be  listed 
which  is  not  liable  to  assessment,  or  the  assessors,  from  mistake,  inadvertence, 
or  misjudgment,  nrfay  place  an  erroneous  valuation  On  property,  either  more 
or  less  than  its  v^tual  value,  thereby  producing  inequality  of  taxation.  The 
act  of  1880  dealy  with  the  subject  of  assessments  in  these  aspects,  viz.,  in  re- 
spect to  illegaJKy,  overvaluation,  and  inequality  of  valuation,  and  authorizes 
a  review  o^^ji^rtiorari  at  the  instance  of  any  person  or  corporation  assessed 
who  claijJi^o  have  been  aggrieved  by  an  assessment  in  either  of  the  respects 
mentioil^d.  The  remedy  afforded  by  the  act,  where  the  assessment  is  illegal. 
or  w^ift  e  there  is  an  overvalifktion,  is  simple,  practicable,  and  complete.  The 
que^fion  whether  the  assessment  complained  of  is  illegal  presents  purely  a 
quffe'tion  of  law  on  facts  appearing  on  the  assessment  roll,  or  which  may  be 
rtfclily  ascertained  by  evidence.  The  question  of  overvaluation  is  in  its  nat- 
j^e  simple,  and  fr6e  from  complexity,  and  is  solved,  as  is  every  other  fact 
(ibmitted  to  a  court  for  determination  in  case  of  conflict,  by  the  weight  and 
)reponderance  of  evidence. 

The  clause  in  the  act  of  1880  which  gives  a  remedy  where  the  valuation  "is 
vnequal,  in  that  the  assessment  has  been  made  at  a  higher  proportionate  val- 
Uition  than  other  real  and  personal  property  on  the  same  roll  by  the  same 
ofllcers,"  presents  a  question  of  much  greater  difliculty.  It  is  claimed  on  the 
paJl>c  of  the  relators  that,  by  the  true  construction  of  this  clause,  it  is  sufficient 
to  an  title  a  property  owner  to  a  reduction  of  his  assessment  that  some  other 
property  of  the  same  description,  real  or  personal,  is  valued  on  the  same  roll 
at  a  less  proportionate  value  than  his  own.  This  being  established,  it  is 
clayniod  that  the  party  claiming  the  benefit  of  the  statute  is  entitled  to  a  re- 
duf^tion  of  the  valuation  of  his  property  to  correspond  with  the  valuation 
d3<l  by  the  assessors  on  the  property  having  such  lower  proportionate  valu- 
Jon*    We  concur  with  Judge  FAaKEB  In  his  dissenting  opinion  below  upon 
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this  point.  The  obvious  result  of  the  construction  claimed  by  the  relators,  if 
adopted,  would  be.  as  is  pointed  out  by  Judge  Parker,  that  every  property 
owner  whose  property  is  assessed  could  demand  that  the  assessment  of  his 
property  should  be  reduced  to  a  valuation  proportionate  to  the  lowest  valua- 
tion of  any  similar  property  on  the  assessment  roll,  situate  anywhere  in  the 
town  or  assessment  district,  although  his  own  property  wjis  not  assessed  be- 
yond its  actual  value,  and  although  it  was  not  made  to  appear  that,  by  reason 
of  the  undervaluation  of  the  particular  property  with  which  it  was  compared, 
the  claimant  would  be  compelled  to  pay  more  than  his  due  share  of  the  aggre- 
gate tax.  In  the  nature  of  things,  it  is  impossible  that  all  valuations  should 
represent  the  precise  actual  value  of  the  property  valued.  If  a  particular 
piece  of  property  on  an  assessment  roll  is  undervalued,  another  may  be  cor- 
respondingly overvalued.  Where  there  is  no  overvaluation  of  his  own  prop- 
erty, it  does  not  follow  that  the  tax-payer  will  be  injured  by  an  undervalua- 
tion of  some  piece  of 'p^QDerty  belonging  to  another.  If  all  the  valuations  on 
the  assessment  roll  otiiertTaothat  of  the  party  complaining  were  proportion- 
ately equal,  and  also  proportiofKfely  lower  than  the  valuation  of  his  property, 
injury  to  the  claimant  might  perhisps  be  a  just  inference.  But  an  undervalu- 
ation of  one  piece  of  property  maySl^  counterbalanced  by  overvaluation  of 
another  piece.  At  all  events,  the  mertJ  fact  that  the  claimant  can  show  that 
his  land  is  assessed  proportionately  higHjer  than  a  certain  other  piece  on  the 
same  roll  does  not  alone  show  that  he  iVaggrieved,  or  that  he  will  be  com- 
pelled to  pay  more  than  his  just  share  of  tliJ^gregate  tax.  By  the  terms  of 
the  act  of  1880,  it  must  be  made  to  appear  thatStfie  party  seeliing  the  remedy 
afforded  thereby,  "is,  or  will  be,  injured  by  the  *^leged  illegal,  erroneous,  or 
unequal  assessment"  of  which  he  complains.  Th\adoption  of  the  construc- 
tion of  the  act  of  1880,  contended  for  by  the  relatorXwould  greatly  embarrass 
the  collection  of  taxes,  and  lead  to  burdensome  litig5^f  ion,  while  at  the  same 
time  it  would  award  relief  in  many,  and  probably  inV^ost,  cases  where  no 
real  right  was  infringed,  nor  an  actual  injury  suffered.  >ffhose  property  own- 
ers who  were  alert  and  prompt  to  avail  themselves  of  thSiact  would  succeed 
in  shifting  a  part  of  the  burden  of  taxation  from  their  oW»  shoulders,  and 
casting  it  upon  those  less  vigilant  and  active.  Where  the  d^^^^^rs  in  a  par- 
ticular case  depart  from  a  general  rule  or  ratio  of  assessment  V*»ic^  they  have 
adopted,  to  the  injury  of  the  tax-payer  in  the  particular  case,\^^®  statute  af- 
fords a  remedy.  Without  undertalting  to  define  the  precise  aUjPP®  ^^  ^^® 
remedy  for  disproportionate  valuations  of  property,  given  by  the  acU^^  1880, 
we  think  it  may  be  safely  said  that  the  petitioner  presents  a  state  of  faclj^^?^ 
which  a  presumption  justly  arises  that  the  inequality  of  which  he  compSjains 
will  subject  him  to  the  payment  of  more  than  his  just  proportion  of  the  ate^e- 
gate  tax,  and  that  this  presumption  is  not  raised  by  proof  that  in  a  particL^a|^ 
instance  property  is  assessed  at  a  proportionately  lower  valuation  than  vf" 
own.  Kor  does  it,  we  think,  make  any  difference  that  the  assessments  con 
pared  were  of  contiguous  property.  The  object  of  the  statute  was  to  afford  i 
remedy  to  a  party  injured  by  unequal  valuations,  not  to  enable  him,  on  mer^ 
proof  of  a  mistiike  or  misjudgment  of  the  assessors  as  to  the  relative  valua 
tion  of  his  property  and  that  of  another,  to  have  his  assessment  reduced,  £ ' 
though  his  own  property  was  not  overvalued,  and  it  does  not  appear,  taki] 
into  view  the  aggregate  assessment  and  valuation  of  the  taxable  property/ 
the  roll,  that  he  will  be  compelled  to  pay  more  than  his  just  share  of  the  t 
The  coaclusiou  of  the  court  below,  tliat  there  was  an  overvaluation  of 
property  known  as  "River  View,"  is  supported  by  evidence,  and  is  not 
viewable  in  this  court.  People  v.  Hicka,  105  N.  Y.  198,  200,  11  N.  E.  Ill 
653.  The  order,  so  far  as  it  relates  to  that  property,  should  be  affirmed.  tI 
part  of  the  order  relating  to  the  assessment  on  lot  194  West  Third  str^ 
should  be  reversed.  The  court  did  not  sustain  the  claim  of  overvaluation' 
respect  to  that  lot,  but  reduced  the  assessment  on  the  ground  of  dispropo!  ^' 
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tlonate  yaluation  as  between  lot  194  and  lot  193.    This  ground,  as  we  have 
held,  is  untenable.    The  order  of  the  general  term  should  be  affirmed  as  to 
"  Jiiver  View"  property,  and  the  order  of  the  special  and  general  terms  as  to 
the  assessment  on  lot  194  should  be  reversed. 
All  concur. 


(109  N.  Y.  693) 

Belton  «.  Hatch.* 
(CotMt  of  Appeals  of  Nem  York.    June  5, 1888.) 

AB80CI^TION&~8tOOK  EXOHAJrOBS— FOBFKinrRB  OF  BBAT^Dl8TRIB0TIOir  07  Pboobbds. 

Where  the  conBtitution  of  a  stock  exchange,  under  which  each  member  binds 
himself  in  respect  to  the  manner  of  his  transaction  of  business,  and  of  his  right  to 
continue  in  membership,  provides  that,  when  one  has  lost  his  membership  or  seat, 
the  proceeds  of  the  sale  of  such  seat  may,  by  f oroe  of  constitutional  provision,  be 
appropriated  to  his  creditors  in  the  exchange,  or  to  any  of  the  corporate  objects  of 
the  association,  a  member  who,  by  offending  against  the  laws  of  the  exchange,  mav 
have  forfeited  his  seat,  has  no  further  interest  or  title  in  it  or  its  proceeds;  and, 
the  privileges  of  membership  having  only  been  oonferred  upon  him  on  condition 
that  all  the  rights  should  revert  to  the  exchange  on  the  luippening  of  certain 
events,  he,  having  assented  to  the  rules  of  the  association,  cannot  be  heard  to  com- 
plain of  them  as  being  against  public  policy,  nor  can  his  assignee. 

Hamtiel  H,  Taylor,  for  appellant.    James  C  Carter,  for  appellee. 

Gray,  J.  PlaiLtiff,  as  the  assignee  of  one  Des  Marets,  formerly  a  member 
of  the  New  York  Stock  Exchange,  sues  to  recover  the  proceeds  received  by 
that  organization  from  the  sale  of  the  membership,  or,  as  it  is  sometimes 
technically  termed,  the  seat  of  said  Des  Marets.  It  is  alleged  by  plaintiff -in 
his  complaint  that  Des  Marets,  for  many  years  a  member  of  tlie  New  York 
Stodc  Exchange,  in  October,  1883,  became  insolvent,  and,  under  the  laws 
governing  that  body,  was  suspended;  that  subsequently  its  governing  com* 
mittee  determined  that  the  failure  was  caused  by  doing  business  in  a  reckless 
and  unbusiness-like  manner,  and  resolved  that  Des  Marets  was  ineligible  for 
readmission,  and,  in  December  following  the  failure,  the  stock  exchange, 
pui-suant  to  its  constitution  and  by-laws,  disposed  of  bis  membership  and  seat 
for  the  sum  of  $25,000;  which  sum  it  retained  and  refused  to  pay  over  to 
plaintiff,  who  demanded  it  as  Des  Marets'  assignee.  The  complaint  also 
alleges  that  the  Kew  York  Stock  Exchange  is  an  unincorporated  association, 
organized  and  located  in  New  York  city;  that  its  members  have  voluntarily 
established. certain  rules,  conditions,  and  articles  of  association,  or  copartner- 
ship, .which  are  designated  as  their  constitution  and  by-laws,  which  are  signed 
and  consented  to  by  the  members,  and  which  govern  them,  their  officers  and 
committees,  and  which  control  in  the  conduct  of  the  transactions  and  con- 
cems  of  the  association,  and  are  binding  and  obligatory  upon  the  members. 
The  answer  of  the  defendant,  after  admitting  the  allegations  of  the  complaint 
which  I  have  mentioned,  sets  forth  much  of  the  constitution  and  by-laws  of 
the  exchange,  and  alleges  the  distribution  of  the  proceeds  of  the  sale  of  Des 
Marets'  membership  to  have  been  made  among  his  creditors  in  the  exchange 
pursuant  to  their  provisions.  The  plaintilf  demurred  to  this  portion  of  the 
answer*  on  the  ground  that  it  was  insufficient  in  law  upon  its  face.  Al- 
though this  matter  was  not  stated  as  a  separate  defense,  totidem  verbis,  yet, 
as  it  was  affirmative  in  its  nature  and  constituted  the  defense  and  justification 
of  the  association  in  disposing  of  Des  Marets'  membership,  and  in  retaining 
the  proceeds  arising  from  such  disposition,  we  shall  not  consider  the  demur- 
rer as  improperly  interposed,  and  will  dispose  of  the  questions  raised  by  these 
pleadings.  Their  decision  involves  the  legal  relations  to  each  other  of  the 
members  composing  the  association  of  the  New  York  Stock  Exchange,  and 
the  extent  and  validity  of  the  powers  reserved  by  its  constitution  and  by-laws, 
and  conferred  upon  Its  officers  and  committees,  in  the  management  of  its 

1  Affirming  86  Han,  6il,  mem. 
v.l7N.B.no.8 — 16 
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affairs,  and  in  the  control  over  a  member.  The  New  York  Stock  Exchange 
is  a  voluntary  association  of  individuals,  nnited>  without  a  charter,  in  ao 
organization  for  the  purpose  of  affording  to  the  members  thereof  certain  fa- 
cilities for  the  transaction  of  their  business  as  brokers  in  stocks  and  securities^ 
and  a  convenient  exchange  or  sales-room  for  the  conduct  of  such  transactions. 
It  cannot  be  said  to  be  strictly  a  copartnership,  for  its  objects  do  not  cgme 
within  the  deGnition  of  one.  A  copartnership  results  from  a  contract  between 
the  parties,  by  wliich  they  agree  to  combine  their  property,  or  labor,  or  both, 
in  some  common  enterprise  and  for  a  common  profit,  to  be  shared  in  the  pro- 
portion stated  in  their  agreement.  The  objects  of  a  voluntary  association  of 
brokers  do  not,  however,  involve  any  such  combination,  or  any  communion 
of  profits  from  the  business  transacted  by  the  members.  Like  a  business 
club,  its  principal  object  is  the  promotion  of  the  convenience  of  its  members, 
by  furnishing  facilities  which  aid  them  in  doing  their  business,  and  are  there- 
fore of  benefit  to  them.  It  may  be  said,  however,  that  the  rights  of  the  asso- 
ciates are  not  substantially  different  from  those  of  partners,  so  far  as  their 
rights  in  the  property  of  the  association  are  concerned.  The  interest  of  each 
member  in  the  property  of  the  association  is  equal,  but  it  is  subject  to  the 
constitution  and  by-laws,  which  are  the  basis  on  which  is  founded  the  asso« 
elation.  They  express  the  contract  by  which  each  member  has  consented 
to  be  bound,  and  which  measures  his  duties,  rights,  and  privileges  as  such. 
It  seems  most  clear  to  me  that  this  constitution  and  the  by-laws  derive  a  bind- 
ing force  from  the  fact  that  they  are  signed  by  all  the  membei-s,  and  that  they 
are  conclusive  upon  each  of  them  in  respect  of  the  regulations  of  the  mode  of 
transaction  of  his  business,  and  of  his  right  to  continue  to  be  a  member. 
Whatever  are  the  rights  acquired  by  a  member,  and  created  by  his  admission 
to  membership,  the  rules  by  which  the  membership  is  created  or  dissolved, 
and  which  control  the  affairs  of  the  organization,  and  the  relations  of  mem- 
bers, entered  into  those  rights  when  created,  and  remained  a  part  of  them. 
In  this  proposition  there  is  nothing  against  public  policy,  for  the  reason  that 
whatever  a  member  acquires  is  subject  to  the  self-imposed  condition  that  his 
title  and  the  rights  which  accrue  from  his  membership  are  regulated  by  and 
dependent  upon  the  laws  adopted  by  the  association,  and  expressly  consented 
to  by  him  when  he  joined.  When  Des  Marets,  plaintiff's  assignor,  joined  the 
exchange,  it  may  be  perfectly  true  that  he  acquired  property;  but  it  was  prop- 
erty given  by  the  act  of  those  who,  in  giving  it,  accompanied  the  gift  with 
conditions  which  were  incident  to  and  a  part  of  the  property,  and  it  was  in 
no  sense  property  created  by  the  Individ uars  act.  I  consider  that  there  is  an 
obvious  distinction  between  property  of  the  individuars  own  creation,  to 
which  he  attaches  conditions,  or  in  the  disposal  of  which  he  exerts  a  direction 
whereby  the  claim  of  others  are  affected,  and  property  which  comes  to  him 
subject  to  conditions  which  may  deprive  him  of  its  use  or  enjoyment.  And 
so  here,  if  the  constitution  which  forms  the  basis  of  this  association  appro- 
priates to  his  creditoi*s  in  the  association,  or. to  any  of  its  corporate  objects, 
the  peculiar  property  of  the  member,  who,  by  force  of  constitutional  provis- 
ions, has  lost  his  membership,  that  was  an  incident  entering  into  his  title  to 
it.  When  membership  and  the  rights  belonging  to  that  status  were  con- 
ferred upon  him,  the  gift  was  accompanied  by  a  condition  that  the  rights,  of 
whatever  nature,  should  revert  to  the  association  upon  the  happening  of  cer- 
tain events;  and  he  cannot  be  heard  to  complain,  nor  can  third  persons, 
claiming  to  derive  under  him.  He  should  be  held  to  his  contract,  which  was 
reasonable,  and,  when  entered  into,  prejudiced  no  rights  of  others,  or  con- 
flicted with  any  statutory  or  common-law  right.  A  person  acquires  by  his 
admission  to  membership  only  such  rights  as  the  constitution  and  by-laws  of 
the  association  give  him,  and,  upon  ceasing  to  be  a  member,  by  the  compe- 
tent judgment  of  the  governing  committee,  he  ceases  to  have  any  further 
concern  or  interest  in  the  association,  except  it  is  given  by  its  laws.    The 
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New  York  Stock  Exchange,  by  the  accumulation  of  a  great  fund  from  a  large 
membership^.by  the  wise  and  successful  management  of  the  members,  and  by 
the  acquisition  of  valuable  facilities  for  the  transaction  of  business,  has  given 
to  membei-ship  an  important  pecuniary  value.    It  is  fair  to  presume  thiat  this 
prosperity  and  success  were,  in  an  important  degree,  due  to  the  regulations 
adopted  looking  to  the  conduct  by  a  member  of  his  business,  and  the  re- 
straints imposed  upon  reckless  or  dishonest  methods.    Membership  may  be 
property,  but  it  is  not  property  in  every  sense.    If  it  is  property,  it  is  incum- 
bered with  conditions,  when  ^purchased,  without  which  it  could  not  be  ob- 
tained.   Ifyde  V.  Woods,  94  U.  S.  523.    By  the  constitution  of  this  association 
the  powers  of  government  are  vested  in  a  governing  committee,  whose  decis- 
ion, after  the  trial  of  a  member  for  offenses  under  its  laws,  is  final.    Stand- 
ing committees  are  appointed  by  them,  and  that  on  insolvencies  is  charged 
with  the  duty  of  immediately  investigating  every  case  of  insolvency,  and  to 
report  whether  the  same  was  occasioned  by  reckless  dealing,  or  by  doing 
business  for  improper  parties.    Should  the  governing  committee^  upon  this 
report,  determine  that  a  member's  failure  was  caused  by  doing  business  in  a 
reckless  and  unbusiness-like  manner,  he  may  be  declared  ineligible  for  read- 
mission  by  a  majority  vote  of  the  entire  governing  committee.    By  section  2 
of  article  18  of  the  constitution  i£  is  provided  that,  "in  every  case  where  a 
member  is  deprived  of  his  membership,  or  declared  ineligible  for  readmission 
by  the  governing  committee  by  reason  of  any  offense  against  or  under  the 
laws  of  the  exchange,  his  membership  may  be  disposed  of  forthwith  by  the 
committee  on  admissions."    The  plaintiff  appellant  contends  that,  in  such  a 
case  as  this  of  Des  Marets'  severance  from  membership,  there  was  no  power 
under  the  constitution  to  distribute  the  proceeds  arising  from  the  sale  of  his 
membership,  and  that,  in  the  absence  of  some  express  reservation  of  the  right 
to  dispose  of  those  proceeds,  they  are  the  property  of  the  member.    The  vice 
in  plaintiff's  argument  is  in  the  assumption  that  a  member  has  any  absolute 
property  of  his  own  in  such  a  case.    As  we  have  before  seen,  the  rules  of  the 
association  were  an  incident  to  the  rights  acquired  by  a  person  upon  admis- 
sion ;  and  one  of  those  rules  was  that,  for  conviction  of  an  offense  against  or 
under  the  laws  of  the  exchange,  a  suspended  member  might  be  deprived  of 
rigtit  to  readmission  to  membership.     When  expelled,  he  ceases  to  have  any 
interest  in  the  association.    His  privilege  to  transact  his  business  at  that 
place  has  been  lost.    The  association  may  fill  the  vacancy  caused  by  his  ex- 
pulsion or  not,  as  they  please.    They  cannot  be  compelled  to  do  so;  but  if 
they  elect  to  admit  a  new  member,  and  can  derive  from  so  doing  any  profit, 
that  is  their  unquestionable  right,  with  the  exercise  of  which  others  are  not 
concerned.    They  may  do  with  their  own  as  they  like.    As  I  construe  section 
2  of  article  13,  above  cited,  its  effect  is  that  of  an  express  reservation  of  the 
right  to  deprive  a  member,  found  guilty  of  an  offense  under  its  provisions, 
of  all  rights,  interest,  and  claim  whatever.    The  right  is  given  to  a  member 
in  good  standing  to  propose  for  admission  in  his  stead  some  one  acceptable  to 
the  committee  on  admissions,  and  any  profit  he  derives  from  his  negotiations 
with  the  candidate  is  his.    So  if  a  member  becomes  honestly  insolvent,  and 
fails  to  qualify  under  the  rules  for  readmission,  or  if  he  dies  after  the  claims 
of  the  association  are  discharged,  the  proceeds  may  be  paid  to  him  or  his  le- 
gal representatives,  as  the  case  may  be.    But  in  the  case  of  a  member  who, 
by  misconduct  cojgnizable  by  the  laws  of  the  association,  forfeits  his  right  to 
continue  to  remain  a  member,  there  is  reserved  by  the  constitution  the  right 
to  dispose  of  his  membership.    These  rules  are  reasonable,  and  do  not  con- 
travene any  rule  of  public  policy,  and,  having  been  consented  to  by  the 
plaintiff's  assignor,  deprived  him  of  any  interest  or  rights  in  the  association, 
of  which  he  had  ceased  to  be  a  member.    These  views  lead  to  an  affirmance 
of  the  judgment  appealed  from. 
All  concur. 
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(100  N.  T.  600) 

Meter  v.  Blair  et  al.^ 
(Cowrt  of  Appeals  of  New  Tork,    June  5, 1888.) 
CoBPORATiows— Stock— SuBscjBiPTioN— Contract  to  Puboh  4  bk— Fraud. 

Where  a  company  issues  a  prospectus  reciting  that  certain  of  the  principal 
stockholders  have  deposited  a  number  of  shares  of  stock  with  a  trustee,  the  pro- 
ceeds of  which,  except  $50,000,  were  to  be  used  as  working  capital,  and  that  a  por- 
tion of  said  shares  have  been  ordered  to  be  sold  for  that  purpose,  and  to  pay  a  prior . 
lien,  and  the  subscription  paper  attached  stipulates  that  the  subscriptions  for  said 
stock  shall  not  be  binding  until  the  whole  number  of  shares  are  **  reliably  sub- 
scribed. ^  an  agreement  by  some  of  said  principal  stockholders  that,  if  plaintiff  will 
subscrioe  for  said  stock,  they  will,  if  he  wishes,  buy  it  from  him,  after  a  year,  at 
the  cost  price,  is  no  fraud  on  the  co-subscribers:  plaintiff ^s  subscription  being  ren- 
dered no  less  ^^ reliable**  within  the  meaning  of  tne  aubscription  paper,  and  enforce- 
able between  the  parties. 

Appeal  from  general  term,  supreme  court.  First  department. 

Action  on  contract,  by  Christopher  Meyer  against  Thomas  S.  Blair  and 
Thomas  Struthers.  Judgment  for  defendants;  and  plaintiff  appealed  to  the 
general  term,  supreme  court,  where  the  judgment  was  afilrmed  on  the  opinion 
of  Lawrence,  J.,  in  the  court  below;  from  which  order,  and  judgment  en- 
tered thereon,  plaintiff  appeals.  « 

Wm.  If.  Williams,  for  appellant.    JSlioU  F.  Hall,  for  respondents. 

Andrews,  J.  The  defense  set  up  by  the  defendants  to  escape  from  the 
plain  obligation  assumed  by  them  under  the  agreement  of  April  4,  1873,  is 
founded  upon  no  equity  in  their  favor;  and,  if  allowed  to  prevail,  will  defeat 
a  contract  which  on  its  face  was  perfectly  legal  and  valid,  and  one  which  the 
parties  had  a  right  to  make.  Nor  is  it  claimed  that  the  contract  is  void  for 
fraud,  mistake,  or  want  of  consideration  as  between  the  parties.  The  defend- 
ants fully  understood  the  contract  into  which  they  entered.  They  in  fact 
tendered  it  to  the  plaintiff  as  an  inducement  to  him  to  become  a  subscriber  to 
the  stock  of  the  Blair  Iron  &  Steel  Company;  and  as  between  the  parties,  and 
considering  their  relations  only,  there  can  be  no  doubt  that  the  plaintiff  is 
entitled  to  enforce  it.  But  the  defendants  assert  that,  by  reason  of  extrinsic 
facts,  the  contract  was  tainted  with  illegality;  and  they  invoke  for  their  de- 
fense the  settled  principle  of  public  policy,  frequently  acted  upon  and  applied, 
that  "no  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon 
a  fraudulent  or  illegal  act. "  Lord  Mansfield,  in  Holman  v.  Johnson,  Gowp. 
348.  The  contract  in  form  is  a  contract  by  the  defendants  to  buy  from  the 
plaintiff,  within  one  year  from  the  date  of  the  contract,  certain  shariss  of 
stock  purchased  by  him  of  the  Blair  Iron  &  Steel  Company,  in  case  the  plain- 
tiff shall  desire  to  sell  the  same,  and  to  pay  therefor  the  price  paid  by  the 
plaintiff  on  his  purchase  of  the  same  stock  from  the  company.  The  supposed 
vice  of  the  contract  resides  in  the  fact  that  the  plaintiff,  at  the  request  of  the 
defendants,  the  principal  promoters  of  the  company  and  the  owners  of  most 
of  the  shares,  concurrently  with  the  making  of  the  contract  in  question,  be- 
came one  of  several  subscribers  for  6,000  shares  of  the  Blair  Iron  &  Steel 
Company,  owned  by  the  company,  and  which  it  offered  for  sale  under  the 
terms  of  a  prospectus  and  subscription  which  are  set  forth  at  large  in  the 
case.  In  substance,  the  claim  is  that  the  agreement  of  the  plaintiff  with  the 
defendant  operated,  as  a  fraud  on  the  other  subscnbers  to  the  stock,  because 
his  capital  was  not  put  at  risk  during  the  year  in  which  he  could  exercise  the 
option  given  by  the  contract,  and  that  this  was  a  secret  advantage,  the  secur- 
ing of  which  was  inconsistent  with  good  faith  on  the  part  of  the  plaintiff 
towards  the  other  subscribers.  The  prospectus,  which  accompanied  the  sub- 
scription, set  forth,  in  substance,  that  9,000  shares  of  the  stock  had  been 
placed  by  the  defendants  and  one  Foster  in  the  hands  of  a  trustee  for  the 

>  Reversing  40  Hun,  681,  mem. 
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Gomjmny,  the  proceeds  of  which,  except  650.000,  were  to  be  "used  as  work- 
ing capital,"  and  that  the  trustees  had  ordered  the  sale  of  6,000  sbaies  for 
that  purpose,  and  to  pay  the  prior  lien  of  $50,000,  at  the  minimum  price  of 
$50  per  share,  payable  one-third  as  soon  as  the  whole  was  subscribed  for, 
and  the  balance  as  called  for  by  the  trustees;  the  certificates  to  be  delivered 
when  the  whole  subscription  .should  be  paid.  The  subscription,  which  was 
appended  to  the  prospectus,  was  as  follows:  "We,  the  undersigned,  hereby 
subscribe  to  the  number  of  shared)  of  the  above  six  thousand  shares  set  oppo- 
site to  our  names,  respectively,  to  be  paid  for  according  to  the  terms  above 
set  forth;  but  this  subscription  not  to  be  binding  until  the  whole  six  thou- 
sand shares  shall  have  been  reliably  subscribed. "  Sixteen  or  more  persons 
and  firms  severally  subscribed  for  shares  aggregating  the  whole  number,  or 
6,000  shares,  of  whom  the  plaintifif  was  the  sixth  su&criber,  he  subscribing 
for  600  sliares.  We  are  unable  to  concur  in  the  conclusion  reached  in  the 
courts  below,  that  the  contract  in  question  was  fraudulent  as  to  co-subscrib- 
ers with  the  plaintiff  for  the  6,000  shares  sold  by  tlie  company,  or  that  it  was 
in  violation  of  any  express  or  implied  obligation  existing  between  them.  The 
cases  mainly  relied  upon  to  support  the  claim  that  the  contract  was  illegal 
and  fraudulent  are  of  two  classes:  cases  of  stock  subscriptions  to  the  stock  of 
corporations,  accompanied  by  a  secret  agreement  between  the  company  and 
the  subscriber  that  the  latter  should  not  be  bound  by  his  subscription,  or 
changing,  in  some  other  respect,  its  ostensible  terms;  and  cases  of  composi- 
tion between  a  debtor  and  his  creditors,  where  a  creditor,  joining  in  the  com- 
position by  a  secret  arrangement  with  the  debtor,  secures  an  advantage  over 
other  creditors,  in  violation  of  the  undei*standing  implied  in  all  cases  of  com- 
positions that  the  settlement  with  the  creditors  joining  in  the  composition 
proceeds  exclusively  upon  the  terms  of  the  common  agreement.  In  both 
classes  of  cases  mentioned,  the  collateral  agreement  is  held  to  be  void.  In 
the  firstt  the  courts  hold  the  subscriber  to  the  ostensible  contract,  and  permit 
it  to  be  enforced  in  an  action  by  the  company,  as  the  only  means  of  prevenj^ 
ing  the  consummation  of  the  fraudulent  scheme,  and  protecting  the  other 
subscriber.  Railroad  Co.  v.  Eastman,  34  N.  H.  124.  In  the  other  class,  the 
court  refuses  to  enforce  the  secret  bargain,  and  confines  the  creditor,  who  is 
a  party  to  the  fraud*  to  a  remedy  to  recover  the  sum  which,  by  the  terms  of 
the  composition,  he  agreed  to  accept.  White  v.  Kuntg,  107  N.  Y.  518,  14 
N.  E.  Rep.  423.  The  case  of  Railroad  Co.  v.  Eastjnan,  supra,  is  a  leading 
case,  illustrating  the  class  of  cases  first  mentioned.  The  doctrine  that  an 
agreement  between  one  subscriber  to  the  stock  of  a  corporation  and  the  com- 
pany, made  concurrently  with  the  making  of  the  subscription,  which  pur- 
ports to  annul  its  obligation,  or  materially  limit  and  change  the  liability  of 
the  subscriber,  to  the  detriment  of  the  company,  is  invalid  and  void,  is  founded 
upon  the  construction  that  a  subscription  to  the  stock  of  a  corporatioh  whose 
stock  is  open  for  general  subscription  is  not  only  an  undertaking  between 
each  subscriber  and  the  company,  but  between  him  and  all  other  subscribers 
to  the  common  enterprise,  and  that  each  subscriber  has  the  right  to  suppose 
that  the  subscription  of  every  other  subscriber  is  a  bona  fide  undertaking 
according  to  its  terms.  "Their  respective  subscriptions,"  say  the  court  in 
the  case  of  Railroad, Co.  v.  Eastman,  "are  contributions  or  advances  for  a 
common  object.  The  action  of  each  in  his  subscription  may  be  supposed  to 
be  influenced  by  that  of  the  others,  and  every  subscription  to  be  based  on  the 
ground  that  the  others  are  what  upon  their  face  they  purport  to  be."  See, 
also,  Graf  v.  Railroad  Co.,  81  Pa.  St.  489;  Miller  v.  Railroad  Co.,  87  Pa* 
St.  95;  Melvin  v.  Insurance  Co.^  80  III.  446.  The  illegality  of  secret  agree- 
ments in  case  of  composition  between  debtor  and  creditor  hiis  been  estab-^ 
lished  by  a  uniform  course  of  decision,  upon  the  plainest  principles  of  morality 
and  justice.  A  composition  agreement.  stiU  more  than  a  stock  subscription^ 
is  an  agreement  as  well  between  the  creditors  themselves  as  between  the 
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debtor  and  his  creditors.  Secret  agreements  in  fraud  of  the  composition  are 
usually  extorted  by  the  creditor  as  a  considei-ation  of  his  entering  into  the 
composition.  They  are  a  direct  fraud  upon  the  other  creditors.  They  con- 
tradict the  representation  which  the  composition  imports,  that  the  compro- 
mise is  accepted  by  each  creditor  in  full  satisfaction  of  his  debt.  Moreover, 
where  the  composition  provides  for  giving  credit  to  the  debtor  for  the  amount 
to  be  paid  on  the  composition,  such  secret  agreements  take  or  may  take  from 
him  the  very  means  to  meet  the  composition  engagements.  It  is  unnecessary 
to  cite  authorities  to  sustain  a  doctrine  so  well  settled.  We  refer  to  some 
cases  showing  that  the  courts  in  these  transactions  exact  the  most  scrupulous 
good  faith  from  all  parties.  Russell  v.  Rogers,  10  Wend.  474;  Solinger  v. 
£:a7'le,  82  N.  Y.  393;  Knight  v.  HunU  5  Bing.  432;  Leicester  v.  Rose,  4  East, 
372. 

The  present  case  is  not,  we  think,  within  the  principle  of  the  stock  subscrip- 
tion cas^s  and  the  cases  of  composition,  to  which  reference  has  been  made. 
The  main  object  of  the  company  in  offering  the  stock  for  sale  was  to  secure 
"working  capital,"  as  is  shown  by  the  prospectus.  This  object  was  known 
to  the  subscribers.  If  the  subscription  of  the  plaintiff  was  a  pretense  merely, 
or  if  the  subscription  had  been  accompanied  by  a  secret  agreement  between 
the  plaintiff  and  the  company  that  he  should  be  relieved  from  the  subscription, 
or  by  which  the  terms  of  the  purchase  were  materially  changed  to  the  disad- 
vantage of  the  company,  and  for  the  advantage  of  the  plaintiff,  there  might 
be  graund  for  applying  the  rule  declared  in  the  subscription  cases,  and  declar- 
ing the  transaction  to  be  a  fraud  on  the  other  subscribers.  By  the  terms  of 
the  subscription  the  subscribers  were  not  to  be  bound  unless  the  whole  6,000 
shares  were  ''reliably  subscribed;"  and  a  subscription  not  available  to  the 
company  by  reason  of  a  secret  agreement  accompanying  it  would  not  be  a  re- 
liable subscription  within  the  meaning  of  the  condition.  But  there  was  no 
agreement  between  the  company  and  the  plaintiff,  secret  or  otherwise,  direct 
or  indirect,  except  the  agreement  contained  on  the  face  of  his  subscription. 
The  plaintiff  by  his  subscription  became  bound  to  the  company  to  take  the 
shares  sul)scribed  for,  and  this  agreement  has  never  been  discharged  or  in  any 
way  impaired.  The  plaintiff  remained  bound  by  his  subscription,  notwith- 
standing the  agreement  with  the  defendants,  as  fully  and  completely  as  though 
the  agreement  with  the  defendants  had  never  been  made.  Nothing  has  oc- 
curred to  change,  qualify,  or  limit  his  obligation  to  the  company.  The  com- 
pany sold  the  shares  to  secure  "working  capital."  The  subscription  of  the 
plaintiff,  entered  with  the  other  subscriptions,  secured  the  accomplishment  of 
the  object.  The  condition  of  the  subscriptions,  that  the  whole  6,000  shares 
should  be  "reliably  subscribed,"  was  fulfilled.  It  was  so  conceded  on  the 
trial.  The  defendants  were  interested  in  setting  the  company  afoot.  They 
were  the  principal  holders  of  its  stock.  Presumably,  they  had  confidence  in 
the  value  of  the  new  process  for  manufacturing  iron  and  steel,  covered  by  their 
invention.  They  sought  out  the  plaintiff.  On  his  declining  at  first  to  sub- 
scribe to  the  stock  of  the  company,  they  offered  him  the  inducement  that  they 
would  take  the  stock  off  his  hands  within  a  year,  at  cost  price,  if  he  desired  it. 
It  appears  that  the  same  inducement  was  offered  to  other  subscribera,  but  not 
to  all.  We  think  there  was  nothing  illegal  in  this  arrangement.  There  was 
no  community  of  action  between  the  subscribers.  Each  subscribed  for  such 
reasons  as  satisfied  him.  Xt  is  supposable  that  some  subscribers  may  have  been 
influenced  by  the  fact  that  other  persons  known  to  them,  in  whose  business 
judgment  they  had  confidence,  h^  also  subscribed.  But  we  think  it  would 
too  greatly  interfere  with  the  freedom  of  contract  to  hold  that,  for  this  reason, 
a  subscriber  could  not  enter  into  an  agreement  with  third  persons,  at  the  time 
of  the  subscription,  to  the  effect  that  the  latter  should  assume  the  risk  of  the 
enterprise;  there  being  no  actual  fraud,  and  the  relations  between  the  sub- 
scriber and  the  company  remaining  unchanged.    The  contract  in  the  case  of 
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Adams  v.  Outhouse,  45  K.  Y.  318,  was  in  its  very  nature  fraudulent  and  dis- 
honest. It  was  the  price  of  a  fraudulent  concealment,  by  one  of  several  dis- 
tributees of  an  estate,  of  assets  in  which  all  the  distributees  were  equally  in* 
terested. 

We  think  the  judgment  is  erroneous,  and  it  should  therefore  be  reversed. 


(46  Ohio  St.  27) 

GUNSAULLUS  t>.  PeTTIT, 
(Supreme  Court  of  Ohio.  May  22, 1888.) 

JuBT— Right  to  Jury  Tmait-Judgmbnt  for  Mohbt  Oki*t. 

The  right  to  trial  by  jury  does  not  depend  upon  the  principles  upon  which  relief 
is  asked,  but  upon  the  nature  and  character  of  the  relief  sought.  If  the  relief 
sought  is  a  judgment  for  money  only,  the  fact  that,  before  the  adoption  of  our  re- 
formed system  of  procedure,  the  proper  remedy  would  have  been  by  a  suit  in  equity, 
does  not  affect  the  right  of  either  party  to  a  trial  by  jury  upon  any  issue  of  fact 
made  by  the  pleadings. 

{Syllalma  by  the  CovnrU) 

Error  to  circuit  court,  Huron  county. 

F,  D.  Qunsaullus  and  Q,  T.  Stewart,  for  plaintiff  in  error.  T.  H.  Wig^ 
gins,  for  defendant  in  error. 

MiNSHALL,  J.  The  suit  below  was  brought  by  the  administrator  of  a  de- 
ceased wife  against  the  administrator  of  her  deceased  husband,  and  sought  to 
charge  his  estate  with  a  claim  for  money  had  and  received  by  him  in  trust  for 
her.  They  intermarried  in  1836;  she  being,  at  the  time,  the  widow  of  Mer- 
ritt  Pettit,  deceased,  in  whose  lands  she  had  a  dower  estate.  It  is  claimed 
that  her  last  husband,  the  decedent  of  plaintiff  in  error,  received  the  rent  aris- 
ing from  the  dower  estate  of  his  wife  in  the  lands  of  her  former  husband, 
amounting  to  $2,950,  and  also  the  money  paid  by  a  railway  company  for  the 
right  of  way  through  her  dower  estate,  and  that  in  1868  he  received  her  share 
in  the  estate  of  her  father,  amounting  to  8650.59;  tliat  all  these  sums  were 
received  by  the  husband  in  the  right  of  the  wife,  without  intention  to  make 
the  same  his  own;  that  he  so  held  the  money  in  trust  for  her,  and  had  prom- 
ised to  invest  it  for  her  use,  but  died  before  doing  so.  All  the  material  facts 
were  controverted  by  the  answer.  The  case  was  tried  to  the  court,  a  jury  be- 
ing waived;  the  court  found  for  the  defendant,  and  dismissed  the  petition. 
Thereupon  the  plaintiff  below  appealed  to  the  district  court;  and,  the  cause 
having  been  transferred  to  the  circuit  court,  a  motion  was  made  therein  to 
dismiss  the  appeal  on  the  ground  that  either  party  was  entitled  to  a  jury  on 
the  issues  of  fact  joined  between  them.  The  motion  was  overruled,  and,  a 
trial  being  had,  the  circuit  court  rendered  a  judgment  in  favor  of  the  appel- 
lant. 

In  refusing  to  dismiss  the  appeal,  we  think  the  court  erred.  The  constitu- 
tional limitation  as  to  trial  by  jury  is  in  the  power  to  abridge,  and  not  in  the 
power  to  extend,  the  right  of  trial  by  that  method.  The  right  may  be  ex- 
tended,  but  not  abridged.  So  that  the  question  is  not  merely  whether  at  com- 
mon law  either  party  had,  upon  the  issues  joined,  a  right  to'trial  by  jury,  but 
whether,  under  the  provisions  of  our  Code  of  Civil  Procedure,  such  right  is 
awarded  him.  The  Code  provides  (section  5130,  Bev.  St.)  that  issues  of  fact 
arising  in  actions  for  the  recovery  of  money  only  shall  be  tried  by  a  jury,  un- 
less waived  by  the  parties;  and  such  actions  are  not  appealable,  (section  5226, 
Rev.  St.)  '  Hence  the  right  of  a  party  to  trial  by  jury,  in  a  given  case,  does 
not  depend  upon  the  principles  upon  which  he  may  base  his  right  to  relief,  but 
upon  the  nature  and  character  of  the  relief  sought.  If  the  relief  sought  is  a 
money  judgment  only,  and  this  is  all  that  is  required  to  afford  him  a  remedy, 
it  is  immaterial  whether  his  right  of  action  is  based  upon  what  were  formerly 
regarded  as  equitable  or  upon  what  were  regarded  as  legal  principles.  In 
either  case,  the  remedy  must  be  sought  in  the  civil  action  of  the  Code;  and,  in 
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it,  trial  by  jury  is  given  upon  all  issues  of  fact  wlien  the  relief  sought  is  a 

money  judgment  only.    See  Alsdor/v,  Vanatta,  46  Ohio  St. ^  ante,  73,. 

and  cases  there  cited,  (decided  at  the  present  term.)  The  claim  of  the  plain* 
tiff  below,  when  reduced  to  its  substance,  is  that  the  husband  of  his  intestate 
received  moneys  belonging  to  her,  that  he  promised  to  hold  and  invest  for  her 
use.  For  not  doing  so  he  asks  to  recover  a  judgment  for  money  against  the 
administrator  of  the  husband  for  the  amount  so  received;  and  such  judg- 
ment, and  none  other,  was  rendered  by  the  circuit  court.  The  fact  that  the 
court  ordered  that  it  should  be  a  lien  upon  all  the  lands  of  which  the  husband 
died  seized,  added  nothing  to^the  relief  granted;  for  such  would  have  been  its 
effect  had  no  such  order  been  made,  if  the  court  had  had  jurisdiction  to  hear 
and  determine  the  case  on  appeal.  The  fact  that,  prior  to  the  Code,  the  only 
remedy  would  have  been  by  a  suit  in  equity,  does  not  affect  the  right  of  either 
party  to  demand  a  jury  trial  upon  the  issues  of  fact  joined  in  the  action*  Hence 
the  case  of  Huber  v.  Ruber's  AdmW,  10  Ohio,  371,  has  no  application  to  the 
question  presented  here.  The  case,  then,  was  not  appealable;  and  the  circuit 
court  erred  in  not  sustaining  the  motion  to  dismiss  the  case.  Judgment  re- 
versed, and  appeal  dismissed. 


(125  111.  141) 

Kreitz  f>.  Behrensmeter. 
{Swjpreme  Ctywrt  of  Illinois,    May  9, 1888.) 

L  EliBOTIONB  1.2n>  VOTBBS— CONTE8T8— JURISDICTIOK  OF  COUNTT  COUBT, 

Summons  In  an  election  contest  is  properly  returnable  to  a  probate  term  of  the 
county  court  under  Rev.  St.  lU.  1874,  p.  889,  c.  87,  providing  that  matters  cognizable 
by  county  courts,  among  which  are  contested  elections,  **  except  as  hereinafter  pro- 
vided, shaU  be  *  *  *  cosrnizable  at  the  probate  terms ; "  it  being  otherwise  pro- 
vided only  by  section  7,  which  enacts  that  au  that  class  of  cases  wherein  justices  of 
the  peace  have  jurisdiction,  when  the  amount  involved  shaU  not  exceed  $1,009,  shall 
be  cognizable  at  the  law  term  of  the  county  court 

8.  Same— Waivbb  of  Objections. 

On  objection  to  the  jurisdiction  of  the  county  court,  not  because  of  the  subject- 
matter,  but  ou  the  ground  that  the  summons  was  made  returnable  at  a  probate  in- 
stead of  at  a  law  term,  were  the  objection  good,  still,  where  defendant  has  answered 
at  a  law  term,  the  court  thereafter  has  iurisdiction  of  his  person,  and,  having  juri»- 
diction  of  the  subject-matter,  may  lawfully  proceed. 

8.  Same— Petition— Verification, 

It  is  not  indispensable  that  the  petition  should  state  the  names  of  the  voters 
whose  ballots  are  alleged  to  have  been  improperly  counted;  and  the  petition  is  suf- 
ficiently verified  upon  information  and  beliei. 

4.  Same— Answer— Pbeliminabt  Showing  for  Recount. 

Under  an  answer  admitting  that  the  ballot-boxes  containing  the  baUots  were  for- 
warded to  the  county  clerk,  and  opened  by  him,  with  two  justices,  within  four  days 
after  the  election,  the  preliminary  showing  that  the  ballots  are  unchanged  is  suf- 
ficient to  support  a  decree  for  a  recount,  as,  after  the  recount,  the  oontestee  may 
show  that  the  ballots  have  been  changed,  if  such  is  the  fact. 

5.  Same— Pleading  and  Proof. 

Under  a  petition  alleging  that  contestant  was  actually  elected  to  the  office,  It  be- 
ing incumbent  upon  him  to  show  a  majority  of  votes  cast,  evidence  by  the  contes- 
tee  that  certain  persons  who  voted  for  contestant  were  not  entitled  to  vote  is  admis- 
sible, although  the  answer  does  not  state  their  names,  especially  when  the  answer, 
which  was  not  excepted  to,  alleges  that,  in  addition  to  the  illegal  votes  named 
therein,  there  were  10  illegal  votes  counted  for  contestant. 

6.  Same. 

Evidence  by  the  contestee  that  a  ballot,  after  having  been  handed  to  the  electton 
officers,  was  changed,  by  having  a  name  pasted  over  that  of  contestee,  though  no 
such  matter  is  charged  m  the  answer,  is  admissible  upon  the  issue  raised  by  oon- 
testee's  denial  of  the  potiticm  alleging  that  contestant  was  actually  elected  to  the 
otSLce, 

7.  Same. 

Evidence  that  a  ballot  was  voted  which  does  not  appear  among  the  baUots  in  the 
recount  is  admissible,  though  not  pleaded  in  the  answer,  to  rebut  the  case  made 
out  in  chief  by  contestant. 
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&  8aHE— EyIDBKOE — GOICPBTBNOT— AGB  or  VOTEB. 

It  is  inoompeteat  to  ask  a  witness  sought  to  bo  shown  to  be  a  minor,  and  nnqnal- 
ifled  to  voto,  what  the  family  record  says  as  to  his  age. 

8.  Samb— Chakob  of  Ballot. 

A  voter  whose  ticket  is  alleged  to  have  been  tampered  with  after  it  had  been 
cast,  may  be  asked  for  whom  he  voted. 

10.  Samb— Identity  of  Ballots— Admission. 

Where,  upon  entering  into  the  recount  of  the  votes  cast  at  a  certain  precinct,  con- 
testant stated  that,  if  any  question  was  to  be  raised  as  to  the  identity  of  the  votes 
cast  with  those  about  to  be  recounted,  he  wished  to  send  for  the  election  offtcers 
of  such  precinct,  the  fact  that  contestee  made  no  question  as  to  the  Identity,  and 
the  recount  proceeded,  is  not  an  admission  on  his  part  that  a  ballot  was  not  chained 
.  after  the  recount  was  commenced,  and  does  not  exclude  evidence  denying  the  iden- 
tity. 

U.  Sake— OsDBB  of  Evtdbnoe. 

Evidence  by  the  contestee  to  show  that  certain  legal  voters  voted^  and  that  their 
names  appeared  upon  the  poU-list,  but  no  ballots  were  returned  in  the  ballot-box  to 
correspond  with  the  numbers  opposite  the  names  on  the  list,  objected  to  because  in 
the  order  of  trial,  as  marked  out  by  the  court,  the  evidence  was  not  admissible  at 
that  time,  is  admissible  where,  under  the  mlings  of  the  court,  it  would  not  have 
been  admissible  at  any  other  tima 

18.  8A1IB— MiSHOMBB  OF  CANDIDATES. 

Testimony  is  admissible  to  explain  that  tickets  poorly  spelled,  as  for  **E>iets"  or 
*'Critz,  **  or  even  one  omittingthe  ''z, "  are  intended  for  the  candidate  Kreitz;  the 
names  being  idem  sormns.  The  converse  applies  to  a  ticket  for  **Dehbenmeyer, " 
as  intended  for  a  candidate  Behrensmeyer;  the  names  not  being  idem  soncma.  ^ 

18.  Same— Dbclabations  of  Votbb  aftbb  Elbotion. 

■Declarations  of  a  voter,  after  the  election,  as  to  an  intended  change  of  domicile  by 
him,  are  incompetent  to  prove  that  he  was  disqualified  to  vote. 

li.  Sams— Obijtbratton  of  Namb  of  Offiob. 

The  partial  obliteration,  in  a  ballot,  of  the  printed  name  of  the  office  by  the  name 
of  the  candidate  written  In  may  be  orally  explained  as  unintentionaL 

Iff.  8amb— ITnnumbbrbd  Ballots— Dbstbuction. 

There  being,  on  the  recount,  one  unnumbered  ballot  more  than  names  on  the  poll* 
list,  the  court  destroyed  the  ballot.  Held  error,  under  Rev.  St  IlL  1874,  cap.  46, 
S  57,  providing  for  rejection  of  unnumbered  ballots  found  to  be  in  excess  of  tho 
number  of  names  '^on  each  of  the  poll-lists,  **  as  it  does  not  appear  that  the  court 
ascertained  the  number  upon  more  than  one  list. 

1A,  Samb— Ballots  Bbabino  Two  Names. 

A  ballot  bearing  the  names  of  both  candidates  for  an  office,  one  printed  and  the 
other  in  writing,  is  properly  rejected  under  Rev.  St.  HL  1881,  a  46,  S  58,  providing 
that,  ''if  more  persons  are  designated  for  any  office  than  there  are  candidates  to  bo 
elected,    •   •   •    such  part  of  the  tidket  shall  not  be  counted  for  either  candidate.'* 

17.  Same— Ballots  Folded  Toobthbb. 

In  Illinois,  two  ballots  folded  together,  the  outside  one  alone  numbered,  showing 
plainly  an  attempt  to  vote  twice,  are  properly  rejected  on  recount. 

18.  Samb— Rejected  Ballot. 

A  ballot  offered  by  one  whose  residence  is  questioned,  taken  by  the  judge,  who 
finally  refuses  to  put  it  in  the  ballot-box.  the' voter  not  insisting,  or  offering  the  evi- 
dence required  by  the  statute,  is  properly  rejected  on  recount. 

18.  Sams— Misnomer  of  Candidates. 

The  only  candidates  for  treasurer  being  John  B.  Ereitz,  Charles  F.  A.  Behrens- 
meyer, and  B.  A.  Dickerman,  votes  for  John  M.  Kreitz,  although  that  was  the  name 
of  a  brother  of  John  B.  Kreitz,  who  had,  at  a  prior  time,  held  the  office  of  sheriff 
and  some  minor  office,  are  properly  counted  for  John  B.  Kreitz;  he  being  ordinarily 
known  as  **  John,  **  ana  his  brother  as  ^liat., "  and  the  vote  being  evidently  intended 
for  John  B.  Kreitz. 

80.  Same. 

There  being  others  of  the  name  of  the  candidate  Behrensmeyer  resident  in  the 
county,  votes  for  ^Behrensmeyer**  are  properly  counted  for  him;  no  others  of  that 
name  being  candidates. 

3L  Same— Erasures  and  Substitutions. 

A  ballot  with  a  name  substituted  for  one  erased,  viz. : 
(Written.)  '^Charles  F.  A.  Behrensmeyer. 

^For  county  treasurer, 
(Printed.)  "  John  B.  Kroiti »  (Erased  in  penciL) 

^Is  a  vote  for  Behrensmeyer  for  treasurer. 
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2d.  Samb. 

A  ballot  with  a  name  sabstitnted  for  one  erased,  viz. : 
**For  county  treasurer, 
(Printed.)  ** Charles  F.  A.  Behrensmeyer* 

(Written.)  "John  Jimison. 

''For  oounty  superintendent  of  schools, 
(Printed.)  •*  NowtenJ  nistoni "  (Erased  in  peudL) 

—is  a  vote  for  Jimison  for  superintendent,  and  not  two  votes  for  treasurer. 
28.  Same— Parol  Evidence. 

In  a  ballot  with  a  name  for  treasurer  erased,  and  another  added,  viz. : 
"For  county  treasurer, 
(Printed.)  ^  ^ohn  D.  Kpoltsi  "*  (Erased  in  pendL) 

''For  oounty  superintendent  of  sohooli, 
(Printed.)  "John  Jimison. 

(Written. )  "  Charles  F.  A.  Behrensmeyer. » 

—parol  evidence  is  not  admissible  to  explain  it  to  be  a  vote  for  Behrensm^er  for 
treasurer. 
1B4.  Same— Torn  Ballot. 

A  ballot  found  in  the  ballot-box,  torn  lengrthwise  into  two  pieces,  will  be  presumed 
to  have  been  torn  accidentally;  and,  in  the  absence  of  proof  of  other  intention  of 
the  voter,  it  will  not  be  held  to  be  canceled. 

26.  Same— Name  of  Office  Erased. 

A  ballot  in  which  the  name  of  the  ofAce  is  oanceled,  and  the  name  of  one  of  the 
candidates  written  immediately  below,  is  properly  not  counted. 
20.  Aliens— Minors— NATURALiZATioir  bt  Mother's  Marriaqb. 

Minor  children  of  foreign  parents,  whose  mother,  after  the  death  of  the  father, 
'  marries  a  citizen,  become  citizens. 

27.  Same— Rboords  of  Naturalization— Seoondart  Proof. 

When  records  of  naturalization  are  destroyed,  secondary  evidence  of  their  con- 
tents is  admissible,  as  of  the  contents  of  other  records.^ 

Appeal  from  Adams  coanty  court;  B.  F.  Berbiak*  Judge. 

Election  contest.  Judgment  for  the  contestant,  from  which  the  contestee 
appeals.  One  of  the  witnesses,  August  Bansman,  testified  that  he  was  born 
In  Germany,  never  obtained  naturalization  papers,  but  voted  at  the  election 
contested.  He  came  to  America  in  1855,  at  the  age  of  two  years,  with  bis 
mother,  his  father  having  died  in  the  old  country;  and  his  mother  in  the  same 
year,  or  shortly  afterwards,  married  a  citizen  of  the  United  States. 

C  A,  Babcock  and  Carter  <&  Qovert,  for  appellant.  Wm.  McFadon,  for 
appellee. 

ScHOLFiELD,  J.  Charles  F.  A.  Behrensmeyer  filed  his  petition  in  the 
county  court  of  Adams  county  on  the  26th  of  November,  1886,  to  contest  the 
election  for  the  office  of  county  treasurer  of  that  county,  to  which  John  B. 
jKreitz  had  been  declared  elected  by  the  canvassing  boaixl.  It  is  alleged  in  the 
'petition  that  the  petitioner  had  been,  and  on  that  day  was,  and  from  thenpe 
hitherto  has  been,  and  he  still  is,  an  elector  of  Adams  county,  III. ;  that  he 
'  was  an  elector  of  said  county  at  the  date  of  the  election  next  hereafter  men- 
itioned;  that  on  November  2,  1886,  in  pursuance  of  law,  an  election  was  held 
in  said  county  for,  among  other  offices,  thatof  county  treasurer  of  said  county; 
that  said  election  was  held  at  the  various  election  precincts  and  distticts  in 
said  county, — the  polls  having  been  opened  at  each  such  precinct  and  district  ac- 
cording to  law;  that,  in  the  said  several  and  respective  precincts  and  districts, 
ballots  were  at  said  election  received  for  said  office  of  county  treasurer;  that, 
after  the  polls  were  closed,  a  count  was  made  by  the  judges  of  election  of  and 
at  the  respective  precincts  and  districts  aforesaid  of  the  votes  and  ballots  at 
each  of  said  election  precincts  and  districts  cast;  that,  upon  such  count,  the 
judges  of  the  respective  precincts  and  districts  aforesaid  made  certificate  of 
the  number  of  votes  cast  for  the  several  and  respective  persons  voted  for 
for  the  different  offices,  including  therein  the  said  office  of  county  treasurer, 

^  As  to  the  admissibility  of  secondary  evidence  to  show  the  contents  of  publio  records, 
see  Rhodus  v.  Sansom,  (Tex.)  6  S.  W.  Rep.  849,  and  note;  Bush  v.  Lisle,  (£y.)  Id.  880; 
State  V.  BirmiD«:ham,  (Iowa,)  88  N.  W.  Rep.  12L 
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as  said  votes  were  connted  by  said  judges,  and  said  judges  of  said  respective 
precincts  and  districts  thereupon  caused  the  ballot-boxes  containing  the  ballots 
voted  in  the  said  respective  precincts  and  districts,  with  their  said  certificate 
of  the  number  of  votes  cast  last  above  named,  to  be  forwarded  to  the  county 
clerk  of  Adams  county.  111.,  who,  together  with  two  justices  of  said  county, 
within  four  days  of  said  election,  opened  the  returns  of  said  election,  and  can- 
vassed the  same  as  required  by  law.  It  is  further  alleged  that,  at  said  elec- 
tion, your  petitioner  was  the  Republican  candidate,  John  B.  Kreitz  was  the 
Democratic,  and  B.  L.  Dickerman  the  Prohibition,  candidate,  for  the  office  of 
county  treasurer  aforesaid;  and  that  said  Kreitz  had  4,618  votes,  your  peti- 
tioner 4,604,  and  said  Dickerman  272  votes,  for  the  last-named  office,  as  the 
result  was  declared  by  said  canvassing  board;  and  that,  upon  tiie  result  as  last 
above  named,  the  county  clerk  of  said  Adams  county  issued  and  delivered  to 
said  Kreitz  a  certificate  of  election  to  the  office  of  treasurer  aforesaid.  That 
on  information  and  belief,  that  the  canvassing  board  reaohed  result  by  adding 
together  the  votes  for  candidates  for  county  treasurer  as  the  same  were  stated 
in  certificate  of  judges  of  the  respective  precincts  and  districts  aforsaid,  and 
that  any  errors  in  the  count  of  the  election  judges  entered  into  the  result  as 
declared  by  said  canvassing  board.  The  names  of  precincts  in  county  of  Ad- 
ams, outside  of  Quincy,  are  then  stated,  and  that  the  town  of  Quincy  was  di- 
vided into  16  election  districts,  numbered  1  to  16,  inclusive,  after  which  it  is 
further  alleged  that,  at  Melrose  precinct,  14  or  more  votes  were  cast  at  said 
election  for,  and  intended  for  contestant,  and  which  ought  tx)  have  been  counted 
for  him,  but  which  judges  refused  to  count  and  did  not  count  for  him,  and 
that  said  last-named  judges  counted  for  Kreitz  8  votes  or  upward  cast  for 
contestant,  and  which  ought  to  have  been  counted  for  contestant  for  said 
treasurer.  That  William  Ghilders  voted  at  Melrose,  and  was  an  illegal  voter. 
That  at  Burton  3  votes  cast  for  contestant  for  said  treasurer,  and  which 
ought  to  have  been  counted  for  petitioner,  the  judges  of  election  refused  to  aud 
did  not  count  for  him ;  and  that  they,  by  mistake,  counted  5  or  more  votes  for 
Kreitz  for  that  office  cast  for  contestant.  That,  at  Ursa.precinct,  16  legal 
votes,  and  at  Mendon  9  legal  votes,  and  McKee  5  legal  votes,  and  Honey 
Creek  9  legal  votes,  and  at  liiberty  5  legal  votes,  and  at  Richfield  10  legal  votes, 
and  at  Third  district  of  Quincy  10  legal  votes,  and  at  the  Fifth  district  of 
Quincy  10  legal  votes,  and  at  the  Sixth  election  districtof  Quincy  8  legal  votes, 
and  at  the  Tenth  district  of  Quincy  12  legal  votes,  and  at  the  Twelfth  district 
of  Quincy  12  legal  votes,  and  that  at  the  Fourteenth  election  district  of  Quincy 
5  legal  votes,  and  at  the  Fifteenth  election  district  of  Quincy  16  legal  votes, 
and  at  the  Sixteenth  election  district  of  Quincy  12  legal  votes,  were  cast  for 
contestant  for  said  treasurer,  which  the  judges  of  election  of  the  respective 
precincts  and  districts  ought  to  have  counted  for  contestant,  but  refused  to 
count  and  did  not  count  for  him  for  said  office.  And  it  is  further  alleged,  on 
information  and  belief,  that,  at  each  of  said  last  14  precincts  and  districts, 
votes  for  contestant  for  said  office  were  actually  counted  for  Kreitz  by  the 
election  judges,  the  precise  number  of  which  is  unknown  to  contestant,  but 
which  he  asks  to  have  ascertained  by  a  recount;  that  F.  C.  Inraan  voted  ille- 
gally at  Third  district  of  Quincy  for  Kreitz  for  treasurer,  and  that  he  was  not 
21  years  of  age  when  he  so  voted;  that  at  Liberty  three  persons  voted  ille- 
gally for  Kreitz  for  treasurer,  but  contestant  has  not  yet  been  able  to  ascer- 
tain their  names;  that  at  Liberty  more  ballots  were  in  the  ballot-box  than  on 
the  poll-list,  and  that  the  judges  of  said  precinct  did  not  correctly  count  the 
ballots  of  the  precinct;  that,  at  the  Tenth  district  of  Quincy,  the  judges 
found  among  the  ballots  two  folded  together,  both  for  contestant,  one  num- 
bered and  one  not,  and  that  the  judges  threw  out  both,  and  did  not  count 
either  ballot;  that,  at  each  of  the  election  precincts  and  districts  of  Adams 
county  other  than  those  above  named  there  were  cast  divers  legal  votes  for 
contestant  for  treasurer,  which  the  judges  of  the  respective  precincts  and  dis- 
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tricts  refused  to  count  for  him  for  treasurer,  whioh  ought  to  have  been  counted 
for  him,  and  that,  at  each  of  the  precincts  and  districts  last  named,  votes  cast 
for  contestant  for  said  treasurer  were  by  the  judges  of  election  thereof  counted 
by  mistake  for  Kreitz  for  that  office;  that,  at  some  of  the  precincts  and  dis- 
tricts of  said  Adams  county,  other  illegal  votes  than  those  above  named  were 
cast  by  persons  not  legal  voters  for  Kreitz  for  said  office  of  treasurer,  and 
counted  by  the  election  judges  for  him;  that  the  judges  of  election  of  the  sev- 
eral election  precincts  in  said  Adams  county  made  mistakes  in  counting  the  bal- 
lots cast  for  treasurer  at  the  respective  precincts  as  existing  at  said  election. 
And  the  answer  of  the  defendant  denies  that  petitioner,  on  Jani!lary  1, 1886, 
and  from  that  time  to  and  inclusive  of  date  of  election,  on  November  2, 1886, 
was  an  elector  of  Adams  county,  111. ;  admits  an  election  held  for  county  treas- 
urer of  that  county  on  November  2,  1886.  in  said  county;  and  that  at  said 
election  polls  were  open  at  each  of  the  voting  precincts  of  said  county,  and 
that  ballots  were  cast  and  received  thereat;  admits  that,  after  the  poUs  were 
dosed,  a  count  was  made,  by  the  judges  of  the  different  precincts,  of  the  votes 
cast  thereat;  and  that,  upon  such  count  being  made  in  each  precinct,  the 
judges  thereof  certified  the  number  of  votes  cast  for  the  different  persons 
voted  for  the  different  offices,  including  therein  the  office  of  county  treasurer* 
as  the  votes  were  counted  by  said  judges;  admits  that  said  judges  of  said  pre- 
cincts, except  in  the  case  of  the  township  of  Ellington, -thereupon  caused  the 
ballot-box  containing  the  ballots  voted  at  said  respective  precincts,  with  their 
said  certificate  of  the  number  of  votes  cast  thereat,  to  be  forwarded  to  the 
county  clerk  of  said  Adams  county,  and  that  said  clerk  and  two  justices  after- 
wards, and  within  four  days  of  said  election,  opened  the  returns  of  said  elec- 
tion from  all  said  precincts,  including  EUington,  and  canvassed  same.  It 
further  admits  petitioner  was  the  Republican,  and  B.  L.  Dickerman  the  Pro- 
hibition, and  respondent  the  Democratic,  candidate  for  said  county  treasurer; 
and  that  the  result  of  the  election,  as  declared  by  said  canvassing  board,  was 
4,618  votes  for  Kreitz,  4,604  votes  for  contestant,  and  272  votes  for  Dicker- 
roan;  and  that  said  county  clerk  issued  respondent  a  eertificate  of  election ; 
that  said  canvassing  board  merely  added  together  the  result  as  certified  by  the 
judges  of  the  different  precincts  as  to  county  treasurer;  denies  that  any  errors 
and  vices  entering  into  the  result,  as  certified  by  the  judges,  was  preserved 
in  the  result  as  announced  by  canvassing  board;  avers  that  there  were  no 
errors  or  irregularities  in  said  returns,  as  certified  by  election  judges,  except 
as  hereinafter  stated ;  admits  that  precincts  and  election  districts  of  the  county, 
or  as  set  out  in  petition  of  contestant;  denies  that  at  Melrose  precinct  14  or 
more  legal  votes  were  cast  for  Behrensmeyer  which  ought  to  have  been 
AM)unted  for  him,  which  judges  refused  to  count  for  him;  denies  that  at  Mel- 
rose judges  counted  8  or  more  votes  for  Kreitz  which  belonged  to  Behrens- 
meyer, and  asserts  that  the  judges  of  Melrose  counted  every  vote  there  cast 
for  him,  and  denies  that  William  Childers  was  an  illegal  voter;  denies  that  at 
Burton  3  or  more  votes  were  cast  for  Behrensmeyer  which  judges  refused  to 
count  for  him,  and  denies  that  the  judges  of  Burton  precinct  counted  5  or 
more  votes  for  Kreitz  which  were  cast  for  contestant;  denies  that  at  Ursa, 
Mendon,  McKee,  Honey  Creek,  Liberty,  Bichfield,  the  Third,  Fifth,  Sixth, 
Tenth,  Twelfth,  Fourteenth,  Fifteenth,  Sixteenth  districts  of  Quincy,  legal 
votes  were  cast  for  Behrensmeyer,  and  not  counted  by  the  judges  of  election 
for  him,  and  avers  that,  each  of  the  last-named  precincts,  the  judges  counted 
for  Piehrensmeyer  every  vote  cast  for  him,  and  ceitifled  the  same  correctly  to 
the  county  clerk;  denies  that,  at  each  of  the  14  precincts  last  named,  there 
were  ballots  cast  for  Behrensmeyer  which  the  judges  counted  for  Kreitz;  de- 
nies that  there  should  be  a  recount;  denies  that  F.  0.  Inman,  voting  at  Third 
district  of  Quincy,  was  an  illegal  voter  under  21  years  of  age,  but  asserts  he 
was  21  years  of  age;  denies  that  at  Liberty  3  illegal  votes  were  cast  and 
counted  by  the  judges  for  Kreitz  for  said  treasurer,  and  avers  that  no  illegal 
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votes  were  cast  at  Liberty  precinct  for  Kreitz,  and  denies  tliat  there  were 
more  ballots  in  the  box  containing  the  ballots  cast  than  shown  on  poll-books, 
and  denies  that  the  ballots  were  not  coiTectly  counted  by  the  judges  of  that 
precinct;  denies  that  at  Tenth  district  of  Quincy,  on  counting  ballots  cast, 
the  judges  found  two  ballots  folded  together,  both  for  Behrensmeyer,  the 
outside  one  numbered,  and  that  the  judges  did  not  count  either  ballot;  de- 
nies that,  at  each  of  the  other  election  precincts  of  said  Adams  county  than 
those  specifically  mentioned  by  petitioner  in  his  petition,  there  were  cast  any 
legal  votes  for  Behrensmeyer  for  said  treasurer  which  ought  to  have  been 
counted  for  Behrensmeyer,  and  which  the  judges  of  election  refused  to  count 
for  him,  and  denies  that,  at  the  last-named  precincts  or  any  other,  there  were 
cast  for  Behrensmeyer  votes  which  the  judges  by  mistake  counted  for  Kreitz 
for  said  oflBice;  denies  that  at  any  precinct  of  said  county  any  illegal  votes  were 
cast  for  Kreitz  for  treasurer;  denies  that  judges  at  said  respective  election 
precincts  counted  any  votes  for  Kreitz  not  legal  votes;  denies  any  mistake  of 
election  judges  in  counting,  to  prejudice  of  petitioned;  avers  that  any  mis- 
takes of  judges  in  counting  votes  were  to  Kreitz's  prejudice;  denies  that  a 
recount  would  disclose  mistakes  prejudicial  to  Behrensmeyer;  denies  that 
Behrensmeyer  was  at  said  election  elected  to  said  office  of  treasurer,  and  de- 
nies that  Kreitz  was  not  elected;  avers  Kreitz  was  elected  by  a  plurality  of 
the  legal  votes  cast  at  said  election,  and  avers  that  Behrensmeyer  did  not  re- 
ceive a  larger  number  of  votes  than  defendant;  denies  that  petitioner  is  enti- 
tled to  relief  prayed. 

It  then  avers  that,  at  each  precinct  and  district  in  said  county,  10  legal 
votes  were  cast  for  defendant  for  treasurer  which  ought  to  have  been  counted 
for  Kreitz,  but  which  judges  refused  to  count  for  him,  and  that  at  each  pre- 
cinct and  district  last  aforesaid  the  judges  3f  election  counted  10  votes  for 
petitioner  which  ought  to  have  been  counted  for  Kreitz;  that,  at  each  and 
every  of  the  election  precincts  and  districts  last  aforesaid,  four  unnumbered 
ballots  were  found,  each  folded  within  a  numbered  ballot,  and  that  each  num- 
bered and  unnumbered  ballot  was  for  Kreitz;  that  in  each  of  said  ballot-boxes, 
in  addition,  four  unnumbered  ballots  were  found,  two  of  said  unnumbered 
ballots  being  inclosed  within  a  numbered  one,  and  the  other  two  of  said  last- 
named  four  unnumbered  ballots  were  folded  within  another  numbered  ballot, 
and  that  each  numbered  as  well  as  unnumbered  ballot  was  for  Krietz  iv)r 
treasurer,  and  that,  in  addition,  three  additional  unnumbered  ballots  were 
found  in  each  ballot-box,  said  three  unnumbered  ballots  being  folded  withiu 
a  numbered  ballot;  that  each  of  the  numbered  and  unnumbered  ballots  were 
for  Kreitz  for  treasurer;  that  the  judges  of  election  threw  out  the  numbered 
ballots  with  the  unnumbered,  and  not  because  of  any  excess  of  ballots  over 
ihe  names  on  poll-books,  or  because  cast  bypei-sons  not  entitled  to  vote;  avers 
that  ballots  so  thrown  out  ought  to  have  been  counted  for  Kreitz;  avers  that, 
over  and  above  the  illegal  votes  hereinafter  mentioned,  10  illegal  votes  were 
counted  by  the  judges  for  Behrensmeyer  for  the  said  office  of  treasurer;  avers 
that  in  Keene  precinct,  after  the  polls  closed,  on  November  2,  18S6,  and  its 
ballot-box  had  been  opened,  a  person  not  a  judge,  clerk,  or  challenger  was  ad- 
mitted to  the  room,  and  while  then  and  there,  unauthorized  under  statute, 
and  unsworn,  took  the  place  of  a  clerk  of  the  election,  the  clerk  leaving  the 
room;  that  such  person  participated  in  the  count,  and  then  and  there  made  a 
tally  sheet,  and  kept  tally  of  the  votes  as  called  off  by  judges  of  the  election, 
and  that  all  the  other  tally  sheets  made  by  the  judges  and  clerks  of  the  pre- 
cinct were  made  and  copied  from  that  one;  alleges  that  said  substitution  for 
said  clerk  was  unlawful,  to  the  injury  of  defendant,  and  in  fraud  of  his  rights, 
and  that  the  vote  of  this  precinct  should  be  excluded  from  the  returns  for 
treasurer;  avers  that  in  Ellington,  after  polls  closed  and  ballot-box  opened,  a 
person  not  a  judge  or  clerk  or  a  challenger  was  admitted  to  the  room,  and, 
though  unsworn,  participated  in  the  counting  of  ballots,  and  handled  the 
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same,  and  read  the  names  therefrom,  and  assisted  in  stringing  thera ;  avers 
that  after  the  ballots  had  been  counted  and  Strang,  and  partly  sealed  in  an 
envelope  for  that  purpose,  and  placed  in  possession  of  a  judge  of  the  precinct, 
that  the  returns  from  Ellington  were  not  accompanied  by  the  ballots,  but  that 
the  ballots  remained  in  the  judge's  possession  one  or  two  days  after  this  cer- 
tificate, tally  sheet,  poll-books,  and  other  returns  had  been  returned  to  the 
county  clerk,  and  that,  when  the  ballots  were  returned  to  said  clerk,  they  were 
returned  by  a  daughter  of  said  judge,  who  was  not  an  elector,  and  the  ballots 
were  then  and  there,  with  the  envelope  which  had  formerly  inclosed  them, 
wrapped  in  a  newspaper,  with  the  envelope  torn  and  muddy,— said  ballots,  if 
all  of  them  were  returned,  were  not  returned  as  by  law  directed;  avers  that 
the  person  admitted  to  the  room,  and  the  judge  having  the  ballots,  were  not 
friendly  politically  to  defendant,  and  that  Ellington  township  ought  to  be  ex- 
cluded from  the  returns  for  treasurer  in  consequence;  avers  that  at  Elev- 
enth district  of  Quiucy,  when  polls  closed,  some  of  the  clerks  and  judges  re- 
moved the  ballot-box  containing  the  votes  cast  in  said  precinct  to  the  private 
house  of  one  of  the  clerks  of  election,  while  the  other  judges  and  clerl^  went 
home,  and,  after  an  absence  of  some  time,  met  at  said  house,  and  counted 
and  canvassed  the  votes;  that  during  said  count  the  judges  of  election,  or  one 
of  them,  found  two  unnumbered  ballots,  each  folded  in  a  numbered  ballot, 
and  destroyed  them,  and  did  not  take  them  into  account  at  all;  that  said  un- 
numbered and  numbered  ballots  were  not  destroyed  because  of  an  excess  of 
ballots  over  names  of  poll-list,  nor  for  any  legal  or  valid  reason;  avers  that, 
while  the  election  was  being  held,  an  elector  presented  his  ballot,  having  name 
of  defendant  on  it  for  treasurer, — presented  his  ballot  to  the  judges, — for  the 
pui*pose  of  putting  it  into  the  ballot-box;  that  a  judge,  instead  of  putting  it 
in  the  box,  laid  it  aside,  and  never  did  put  it  in  the  box,  and  that  the  elector 
was  thereby  deprived  of  his  vote;  that  none  of  the  judges  and  clerks  of  this 
precinct  were  friendly  to  defendant  politically;  that,  for  acts  last  named,  the 
returns  of  the  precinct  ought  to  be  excluded;  avers  that,  in  the  Tenth  district 
of  Quincy,  the  judges  of  election,  after  polls  closed  and  ballot-box  was  opened, 
and  the  count  entered  on,  found  two  unnumbered  ballots,  each  folded  in  a 
numbered  ballot,  and  all  of  the  four  ballots  having  defendant's  name  for 
treasurer,  and  the  judges  destroyed  the  four  ballots,  and  did  not  take  either 
into  account,  and  that  for  this  reason  the  votes  of  the  precinct  should  be  ex- 
cluded from  the  returns  for  treasurer;  avers  that  if  the  vote  of  the  Tenth 
and  Eleventh  districts  be  not  excluded,  that  in  that  event  the  numbered  ballots 
inclosing  the  unnumbered  ballots  so  destroyed  should  be  counted  for  defend- 
ant; avers  that,  in  each  election  district  over  and  above  the  unnumbered  bal- 
lots already  mentioned,  the  judges  found  in  each  precinct  two  other  unnum- 
bered ballots,  each  folded  within  a  numbered  one,  the  numbered  aud  unnum- 
bered one  being  for  defendant  for  treasurer,  and  that  the  judges  of  each  pre- 
cinct destroyed  both  the  numbered  and  unnumbered  ballots  in  each  case,  and 
not  for  any  excess  of  ballots  over  names  on  poll-list,  nor  because  cast  by  ille- 
gal voters;  avers  following  illegal  voters  voting  for  Behiensmeyer  in  Fii-st 
district  of  Quincy,  to-wit,  Henry  P.  Williams,  Ebenezer  Barker,  William 
Adcox,  Sam  Barnum,  Edward  Janes,  James  Kennedy,  L.  W.  Brysou,  Fred 
Brewer,  William  H.  Enter,  Lester  Janes,  and  William  Burrall;  avers  follow- 
ing illegal  voters  voting  for  Behrensmeyer  in  Second  district  of  Quincy,  to- 
wit,  A.  S,  Sissiley;  avers  following  illegal  voters  voting  for  Behrensmeyer  in 
Third  district  of  Quincy,  to-wit,  D.  L.  Lyons,  Bernard  Kessing;  avers  fol- 
lowing illegal  voters  voting  for  Behrensmeyer,  Fifth  district  of  Quincy,  to- 
wit,  Thomas  S.  Kelly,  G.  C.  Weisner;  avers  following  illegal  voters  voting 
for  Behrensmeyer  in  Sixth  district  of  Quincy,  to-wit,  Fred  Zang,  Charles 
Wermker;  avers  following  illegal  voters  voting  for  Behrensmeyer  in  Ninth 
district  of  Quincy,  to-wit,  T.  W.  Weishner.  A.  F.  Boehne,  Christ.  Le  Brosse, 
John  Boll,  Anton  Zatery,  William  Fenkhams,  and  Heury  Knapheide;  avers 
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following  illegal  voters  voting  for  Behrensmeyer  in  Tenth  district  of  Qiifncy, 
to-wit,  Henry  Zink,  Frederick  W.  Sturiialian;  avers  following  illegal  voters 
voting  for  Behrensmeyer  in  Eleventh  district  of  Quincy,  to- wit,  August  Lucke, 
Philip  Hocker,  R.  J.  Crook,  Angust  Prante,  Fred  Prante,  Gottlieb  Bogy,  Henry 
Graewe,  Henry  Buckmeyer,  Henry  Sunderman,  H.  Strottmeyer,  and  W.  H. 
Hillborn;  avers  following  illegal  voters  voting  for  Behrensmeyer  in  Four- 
teenth district  of  Quincy,  to- wit,  Silas  Bogarth,  Charles  Sanders,  B.  Y.  Mc- 
Kinsons,  Walter  Terrill;  avers  following  illegal  voters  voting  for  Behrens- 
meyer in  Fifteenth  district  of  Quincy,  to-wit,  Lea  Jackson,  John  Mitchell, 

Bassett, Brown,  Allen  (^losby,  — Craver,  Greorge  Buehner, 

and  Larkin  Gardner;  avers  following  illegal  voters  voting  for  Behrensmeyer 
in  Ellington  precinct,  to- wit,  Isaac  Vorhies,  William  Phanschmidt,  Louis 
Steffen,  Mathias  Wright,  Louis  Kruse,  and  Henry  Luecke;  avers  following 
illegal  voter  voting  for  Behrensmeyer  in  Gilmer  precinct,  to- wit,  William 
Ferguson;  avers  following  illegal  voters  voting  for  Behrensmeyer  in  Ursa  pre- 
cinci,  to- wit,  August  Ipperson  and  David  Hess;  avers  the  following  illegal 
voter  voting  for  Behrensmeyer  in  Honey  Creek  precinct,  to- wit,  T.  A.  Melvin; 
avers  following  illegal  voter  voting  for  Behrensmeyer  in  Payson  precinct,  to- 
wit,  Fred  Dickman;  answer  avers  following  illegal  voter  voting  for  Behrens- 
meyer in  Richfield  precinct,  to- wit,  Albert  Moore;  avers  following  illegal  voter 
voting  for  Behrensmeyer  in  Concord  precinct,  to- wit,  Henry  Hoeckford;  avers 
following  illegal  voters  voting  for  Behrensmeyer  in  Clayton  precinct,  io-wit, 
James  Lovegood,  John  Hassett,  and  John  Mintz.  The  answer  then  denies 
that  contestant  was  in  fact  elected  treasurer,  or  that  such  fact  would  appear 
upon  a  recount;  and  avers  that  contestant  and  contestee^  by  returns  of  the 
canvassing  board,  received  an  equal  number  of  votes  for  treasurer  at  First 
district  of  Quincy;  that,  in  the  Fifth  precinct,  contestant,  by  said  board's  re- 
turns, had  six  more  votes  than  contestee  for  treasurer,  and  in  the  Sixth  dis- 
trict of  Quincy  39  more  votes  than  contestee,  and  in  the  Seventh  district  of 
Quincy  contestant  had  25  more  votes  than  contestee,  and  in  the  Eighth  dis- 
tnct  9  more  votes  than  defendant,  and  in  the  Ninth  district  117  more  votes, 
and  in  the  Tenth  district  of  Quincy  contestant  had  191  more  votes  than  de- 
fendant, and  in  the  Eleventh  district  107  more  vot^,  and  in  the  Thirteenth 
district  11  more  votes,  than  defendant  for  treasurer;  that  in  Northeast  con- 
testant had  28  more  votes,  in  Keene  21  more  votes,  in  Ursa  13  more  votes,  in 
Mendon  57  more  votes,  in  Camp  Point  81  more  votes,  in  Clayton  81  more 
votes,  in  Ellington  58  more  votes.  In  Gilmer  8  more  votes,  in  Beverly  26  more 
votes,  than  defendant  for  treasurer;  and  avers,  besides,  the  inaccuracies  in 
counting  said  votes,  canvassing  and  reporting  the  same  in  this  answer  men- 
tioned; that,  in  each  of  said  last  nine  districts  of  Quincy  and  nine  townships, 
the  votes  of  the  electors  voting  were,  as  to  defendant,  incorrectly,  falsely,  and 
fraudulently  cast,  counted,  canvassed,  and  reported  or  returned;  that  in  each 
of  said  nine  townships  and  nine  precincts  last  named»  on  the  day  of  election, 
divers  false  and  fraudulent  tickets  gotten  up  and  designed  by  the  friends, 
agents,  and  political  partisans  of  contestant  to  deceive,  and  for  the  purpose 
of  defrauding  the  electors  of  said  precincts  or  districts  and  townships  out  of» 
and  in  the  expression  of,  their  choice  for  candidates  for  said  office  of  treas- 
urer, were*  by  such  friends,  agents,  and  political  partisans  of  petitioner,  pre- 
pared and  made  to  resemble  and  counterfeit  the  Democratic  ticket  used  at  said 
election,  with  the  exception  of  the  substitution  of  petitioner's  name  for  that 
of  defendant  thereon  for  treasurer,  and  oei-tain  other  slight  but  unnotioeable 
differences,  and  that  such  tickets  were,  on  the  day  of  election,  by  the  friends, 
agents,  and  political  partisans  of  contestant,  distributed,  circulated,  and  de- 
livered to  the  voters  In  said  nine  townships  and  nine  precincts,  with  intent 
to  defraud  the  electors,  and  induce  them  to  deposit  tickets  at  the  several  poll- 
ing places  containing  contestant's  instead  of  defendant's  name  for  county 
treasurer,  and  that  many  electors  in  said  nine  townships  and  nine  precincts  or 
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districts  were  Induced  to  vote  saiil  false  and  fraudulent  tickets*  believing,  and 
induced  to  believe  by  fraud  and  contrivance,  that  said  false  and  fraudulent 
tickets  were  the  tickets  of,  and  authorized  and  distributed  by,  the  Democratic 
party,  through  Its  authorized  agents,  for  use  at  said  election,  aod  that  said 
tickets  contained  the  names  of  all  the  candidates  for  the  respective  offices 
thereon  named  of  the  Democratic  party;  that  the  name  of  defendant  was  not 
thereon;  and  defendant  avers  that,  by  reason  of  said  false  and  fraudulent 
tickets  and  acts,  the  electors  of  said  nine  townships  aiid  each  of  them,  and  said 
nine  precincts  and  each  of  them,  were  defrauded,  and  the  expression  of  the 
will  of  said  electors  by  their  ballots  cast  at  said  election  was  falsified,  and  that, 
by  reason  thereof  and  thereby,  the  votes  of  the  electors  of  said  nine  precincts 
or  districts  and  said  nine  townships,  and  the  count  made  thereof,  and  the  re- 
turn and  report  thereof,  are  not  the  vote  of  said  elector,  and  a  count  and  re- 
turn of  such  vote;  denies  petitioner  entitled  to  the  relief  prayed,  and  says  pe- 
tition is  not  brought  and  filed  to  proper  term  of  court,  and  that  summons  is- 
sued to  a  probate  t^rm  instead  of  law  term  of  county  court.  There  were  no 
exceptions  to  the  answer,  but  a  general  replication  by  contestant  was  filed 
January  13th. 

Before  proceeding  to  the  merits  of  the  case,  we  must  pass  upon  a  question 
of  jurisdiction  and  some  questions  of  pleading  and  practice. 

1.  It  is  objected  that  the  county  court  bad  no  jurisdiction  in  the  case,  be- 
cause the  summons  was  returnable  to  a  probate  term,  instead  of  to  a  law 
term.  It  is  provided  by  section  5  of  the  county  court  act  (Rev.  St.  1874,  p. 
339,  c.  87)  that  ^'county  courts  shall  have  jurisdiction  in  all  matters  of  pix>- 
bate  settlements  of  estates  of  deceased  persons,  appointment  of  guardians  and 
conservators,  and  settlement  of  their  accounts,  all  matters  relating  to  appren- 
tices, proceedings  for  the  collection  of  taxes  and  assessments,  and  in  proceed- 
ings by  executors,  administrators,  guardians  and  conservators  for  the  sale  of 
real  estate  for  the  purposes  authorized  by  law,  and  such  other  jurisdiction  as 
is  or  may  be  provided  by  law;  all  of  which,  except  as  hereinafter  provided, 
shall  be  considered  as  probate  matters^  and  be  cognizable  at  the  probate  terms 
hereinafter  mentioned."  It  will  be  observed  that  the  words  "and  such  other 
jurisdiction  as  is  or  may  be  provided  bylaw"  are  unrestricted,  and  may  there- 
fore have  application  to  matters  to  be  considered  at  the  probate  as  well  as  at 
the  law  term  of  the  court;  and  tlie  last  sentence  of  the  paragmph  expressly 
provides  that  all  of  the  matters  of  which  the  court  may  thus  have  jurisdiction 
shall  be  not  matters  of  probate,  but  considered  as  probate  matters,  and  be  cog- 
nizable'at  the  probate  terms,  except  as  thereinafter  provided.  Unless,  there- 
fore, it  is  in  the  statute  expressly  provided  that  contested  elections  sliall  be 
considered  at  law  terms,  it  must  follow,  under  this  language,  that  they  shall 
be  considered  at  probate  tcrqis.  It  is  provided,  in  section  7  of  the  same  act, 
that  the  "county  courts  shall  have  concurrent  jurisdiction  with  the  circuit 
court  in  all  that  class  of  cases  wherein  justices  of  the  peace  now  have  or  may 
hereafter  have  jurisdiction,  where  the  amount  claimed  or  the  value  of  the 
property  in  controversy  shall  not  exceed  one  thousand  dollars;  concurrent  ju- 
risdiction in  all  cases  of  appeals  from  j  ustices  and  police  magistrates,  .  *  *  * 
and  in  all  criminal  offenses  and  misdemeanors  where  the  punishment  is  not 
imprisonment  in  the  penitentiary  or  death;  all  which  shall  be  cognizable  at 
the  law  term  hereinafter  mentioned."  The  words  ** class  of  cases  wherein 
justices  of  the  peace  now  have  or  may  hereafter  have  jurisdiction"  clearly 
mean  actions  at  law.  This  is  clear  both  from  the  limitatian  of  $1,000  on  the 
"amount  claimed  on  the  value  of  the  property  in  controversy,"  which  can 
have  no  application  where  no  amount  in  money  and  no  property  is  sought  to 
be  recovered,  and  from  the  specific  enumeration  of  the  CHses  of  which  justices 
of  the  pf^ace  then  had  and  stili  have  jurisdiction,  in  section  18,  c.  79,  p. 
639,  Hev.  St.  1874.  Besides,  from  the  very  nature  of  chancery  powers  and 
jurisdiction,  it  would  be  absurd  to  assume  that  it  would  have  been  contem- 
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plated  by  tfie  general  assembly  that  they  woold  ever  be  conferred  apon  jus* 
tices  of  the  peace.  We  had  decided,  previous  to  the  date  of  this  enactment, 
and  then  held,  that  a  proceeding  to  contest  an  election  was  not  a  suit  at  law. 
Moore  v.  Mayfleld,  47  111.  167;  People  v.  Smith,  51  111.  177.  There  is  plainly 
nothing  in  this  section  conferring  general  chancery  powers  upon  the  county 
court,  and  we  know  of  no  other  section  in  which  such  powers  are  conferred 
and  to  be  exercised  at  the  law  terms.  The  secUon  118,  cap.  46,  Bev.  St.  1874, 
entitled  ** Elections,*'  provides  that  a  person  desuing  to  contest  an  election, 
etc.,  shnll  "file  with  the  clerk  of  the  proper  court  a  statement  in  writing, 
*  *  *  which  statement  sliall  be  verified  by  affidavit  in  the  same  manner 
as  bills  in  chancery  may  be  verified."  Then  sections  114,  115,  and  116  pro- 
vide for  the  issuing  of  summons,  its  service  and  return,  the  taking  of  evi- 
dence, and  the  trial  of  the  ciise  in  like  manner  as  in  cases  in  chancery.  And 
there  is  no  other  provision  of  the  statute  in  regard  to  the  term  to  which  the 
writ  shall  be  returnable.  The  section  98  of  the  act  simply  says,  '*The  county 
court  shall  hear  and  determine  contests  of  election  of  ail  other  county  officers,  ** 
— and  that  includes  this  olfice;  and  says  nothing  about  when  the  proceeding 
shall  be  heard.  It  must  therefore  inevitably  follow  that  this  proceeding  shall 
be  heard  at  the  probate  term,  because  there  is  no  other  term  provided  for  its 
hearing.  Eaet  St.  Louie  v.  Wittieh,  108  111.  449,  is  supposed  by  counsel  for 
appellant  to  be  opposed  to  this  view.  We  think  otherwise.  That  was  a  pro- 
ceeding, under  chapter  24  of  the  Revised  Statutes  1874,  to  assess  the  cost  of 
improvement  of  a  certain  street  in  East  tit.  Louis,  and  the  issues  must  be 
tried  by  a  jury.  See  section  31,  art.  9,  of  the  chapter.  And  it  is  expressly 
provided  that  the  hearing  shall  be  conducted  as  in  "otlier  cases  at  law;"  and 
so  we  thought  it  followed  it  could  only  be  tried  at  a  law  term.  It  may,  more- 
over, be  observed  that  this  objection  does  not  question  the  jurisdiction  of  the 
court  over  the  subject-matter  or  the  person,  but  simply  denies  that  the  court 
existed  at  the  time  to  which  the  writ  was  returnable  for  the  purpose  of  such 
adjudication.  If  we  shall  admit  that  to  be  true,  what  follows?  Simply  that 
the  orders  then  made  were  a  nullity.  At  the  February  term,  appeUant  an- 
swered. Tliat  was  a  law  term,  and  undoubtedly  the  court  then  might  adju- 
dicate if  the  parties  were  betore  it.  Had  appellant  failed  to  answer,  or  failed 
to  obey  any  order  of  the  trial  term,  and  the  court  had  then  coerced  him  into 
obedience  to  doing  that  which  it  could  not  have  compelled  him  to  do  but  for 
the  prior  order,  the  validity  of  the  order  at  that  term  would  be  before  us  for 
investigation.  But  appellant  might  have  answered  without  summons,  and 
without  any  previous  order;  and,  if  the  previous  order  is  a  nullity,  he  is  to 
be  assumed,  in  the  absence  of  coercion,  as  having  voluntarily  answered.  If 
he  did  so,  the  court  thereafter  had  jurisdiction  of  his  person;  and,  having  ju« 
risdiction  of  the  subject-matters,  it  lawfully  proceeded. 

2.  It  is  objected  that  the  court  was  not  authorized  by  the  proceedings,  nor 
by  the  preliminary  proof  of  the  identity  of  the  ballots,  to  decree  an  examina- 
tion of  the  ballots.  We  are  of  the  opinion  that  it  is  not  indispensable,  in  such 
cases,  that  the  petition  shall  show  the  names  of  the  persons  whose  ballots  have 
been  improperly  counted.  More  particularity  in  pleading  is  not  required  than 
the  nature  of  the  subject  is  necessarily  susceptible  of,  and  it  is  obvious,  in  the 
very  nature  of  things,  that  in  most  instances  the  candidate  defeated  by  a  mis- 
count cannot  know  whose  ballots  were  miscounted.  All  he  can  be  expected 
to  know  is  that  about  so  many  ballots  were  deposited  for  him  at  a  given  poll, 
and  that  the  account  does  not  agree  therewith.  If  he  knows  more,  it  is  acci- 
dental. Nor,  in  such  case,  is  it  of  consequence  whose  ballot  was  miscounted; 
for  the  effect  is  the  same,  and  the  mode  of  proof  is  precisely  the  same,  whether 
it  was  cast  by  one  legal  voter  or  another.  It  is,  moreover,  evident  that  the 
information  upon  which  the  contestant  acts  must,  to  a  very  great  extent,  be 
hearsay.  He  cannotbe  expected  to  have  been  personally  at  each  poll,  much 
less  to  have  known  how  each  elector  voted,  nor  can  he  be  expected  to  have 
v.l7N.E.no.3— 16 
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poUonally  sapervised  the  counting  at  each  poll,  and  tlierefore,  however  grossly 
and  palpably  he  may  have  been  wronged  at  several  polls,  all  that  he  can  say 
truthfully,  in  respect  to  most  of  it,  is  that  he  is  informed  and  verily  believes. 
We  are  therefore  of  the  opinion  that  as  to  the  polls,  count,  etc.,  at  Melrose, 
Burton,  Ursa,  Mendon,  McKee,  Honey  Creek,  Liberty,  Richfield,  and  the 
Third.  Fifth,  Sixth,  Tenth,  Twelfth,  Fourteenth,  Fifteenth,  and  Sixteenth 
election  districts  of  the  city  of  Quincy,  the  petition  is  sufficient.  As  to  the 
other  polls,  it  clearly  was  not,  had  the  objection  been  taken  by  demurrer  and 
adher^  to.  It  is  a  clear  and  most  palpable  violation  of  the  right  of  a  secret 
ballot  to  allow  a  party,  on  mere  suspicion,  to  have  the  ballots  exposed,  and 
subjected  to  scrutiny,  to  enable  him  to  find  objections  upon  which  to  make  a 
tangible  charge.  But  appellant  answered,  and  made  issues  of  fact,  and  gave 
evidence  upon  the  general  and  indefinite  as  well  as  the  specific  allegations  of 
the  bill,  and  thus  waived  the  objection.  As  respects  the  preliminary  proof  of 
the  identity  of  the  ballots,  it  is  alleged  in  the  petition  that  ''said  judges  of 
said  respective  precincts  and  districts  thereupon  [i.  «.,  after  counting  the  bal* 
lots  at  the  several  polls]  caused  the  ballot-boxes  containing  the  ballots  voted 
in  the  said  respective  precincts  and  districts,  with  their  said  certificates  of 
the  numbers  of  votes  last  above  named,  to  be  forwarded  to  the  county  clerk 
of  Adams  county.  111.,  who,  together  with  two  justices  of  said  county,  within 
four  days  of  said  election,  opened  the  returns  of  said  election,  and  canvassed 
the  same  as  required  by  law.''  Appellant,  in  his  answer,  admitted  that, 
**after  the  polls  were  closed,  a  count  was  made  by  the  judges;  *  ♦  *  that 
said  judges  of  said  precincts,  except  in  the  case  of  the  township  of  Ellington, 
thereupon  caused  the  ballot-boxes  containing  the  ballots  voted  at  said  respect- 
ive precincts,  with  their  certificate  of  the  number  of  votes  cast  thereat,  to  be 
forwarded  to  the  county  clerk  of  Adams  county,  and  that  said  clerk  and  two 
justices  afterwards,  and  within  four  days  of  said  election,  opened  the  returns 
of  said  election  from  all  said  precincts,  including  Ellington,  and  canvassed 
the  same.  It  is  unnecessary  to  notice  the  answer  as  to  Ellington,  since  ap- 
pellant lost  nothing  by  the  recount  of  the  vote  at  that  poll,  and  was  not,  there- 
fore, injured  by  it.  We  think,  under  the  admissions  of  the  answer,  the  pre- 
liminary proof  was  sufficient.  It  does  not  follow  from  the  fact  that  ballots 
are  ordered  to  be  recounted  that  all  question  of  whether  they  have  been  tam- 
pered with  is  concluded.  If  the  petitioner  makes  a  prima  facie  case  that 
there  is  a  necessity  that  they  be  recounted,  and  that  they  have  not  been  tam- 
pered with,  the  order  to  that  effect  will  be  made;  but  an  inspection  of  the  bal- 
lots alone,  upon  a  recount,  might  furnish  ample  evidence  that  they  had  been 
tampered  with  and  changed  since  cast;  and  where  one  ballot  is  taken  out,  and 
another  ballot  of  the  same  general  appearance,  but  for  a  different  candidate  or 
candidates,  is  put  in  its  place,  it  can  only  be  learned,  after  an  inspection  of 
the  ballots,  upon  a  recount,  by  the  voter  declaring  that  it  has  been  changed. 
Hence,  after  the  recount,  and  consequent  opportunity  for  inspection  of  ballots, 
it  is  competent  for  the  incumbent  to  show  that  the  ballots  have  been  changed, 
if  such  is  the  fact,  or  that  they  are  in  any  respect  to  be  discredited  for  other 
cause. 

3.  Appellee  contends  that  appellant  was  improperly  allowed  to  introduce  evi- 
dence proving  that  certain  persons  who  had  voted  for  appellee,  whose  names 
are  not  given  in  his  answer,  were  not  legal  voters.  Less  particularity  is 
required  in  the  answer  of  the  defendant  than  in  the  petition.  1  Daniell, 
Ch.  Pr.  (3d  Amer.  Ed.)  727.  It  is,  among  other  things,  alleged  in  the  peti- 
tion that  appellee  was  actually  elected  to  the  office  of  treasurer;  and,  to 
sustain  this  allegation,  it  was  incumbent  upon  him  to  prove  that  a  majority 
of  the  legal  votes  cast  at  the  election  were  cast  for  him.  It  is  true  that  the 
production  of  ballots  cast  for  him  raised  the  presumption,  prima  facie^  that 
they  were  legal;  but  the  burden  of  proof,  nevertheless,  was  upon  him,  and  it 
was  therefore  incumbent  upon  him  to  introduce  evidence  of  the  ballots  in  the 
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first  instance.  Appellant  denied  that  allegation,  and  under  that  denial,  was 
entitled  to  rebut  the  presumptive  case  thus  made  by  appellee,  by  disproving 
the  prima  facie  esse  made  by  the  ballots;  and  this  he  did  by  showing  that 
they  were  not  what  they  purported  to  be,— rthat  they  were  not  the  ballots  of 
legal  votei-8.  In  City  of  Beardntovm  v.  City  ofVirgirdat  81  111.  544,  Easem 
and  Mains  had  each  voted  for  removal,  but  the  election  judges  refused  to 
count  them  because  they  deemed  them  double  ballots.  On  the  trial,  satisfac- 
tory evidence  was  introduced  that  they  were  in  fact  not  liable  to  the  objec- 
tion, and  the  court  then  counted  them  for  removal.  It  was  objected  that 
there  was  no  allegation  in  the  answer  under  which  this  could  be  done;  but  we 
said:  "The  bill  alleges  that  a  majority  of  the  legal  votes  cast  at  said  election 
were  not  for  removal,  but  against  it.  The  answer  denies  the  allegation .  Un- 
der such  allegation  and  deniiil,  we  regard  the  evidence  as  properly  admitted." 
Aside  from  this,  however,  there  is  a  general  allegation  in  the  answer  that, 
over  and  above  the  illegal  votes  mentioned  specifically  in  the  answer,  10  ille- 
gal votes  were  counted  for  appellee  for  the  office  of  treasurer.  Undoubtedly, 
this  allegation  is  too  indefinite;  and,  if  the  answer  had  been  excepted  to,  an 
exception  to  that  allegation  should  have  been  sustained;  but  it  was  not  ex- 
cepted to,  and  therefore  what  has  been  said  in  respect  to  the  too  general  alle- 
gations of  the  bill  in  respect  of  a  number  of  the  polls  is  applicable  here. 

This  brings  us  to  specific  rulings  on  the  merits  of  the  case.  First.  Appel- 
lant, after  appellee  had  concladed  evidence  on  his  behalf  as  to  the  condition 
and  in  explanation  of  ballots  cast  at  the  election,  introduced  Joseph  W.  Da- 
vis, who  testified  that  he  voted  at  the  election  in  Clayton  township;  and  ap- 
pellant then  proposed  to  prove  that  the  witness  voted  ballot  numbered  143  at 
that  poll,  and  that,  when  he  voted  it,  it  had  the  name  of  John  B.  Kreitz  for 
county  treasurer  printed  on  the  ticket,  and  that  it  did  not  then  have  a  paster 
stuck  on  and  placed  over  the  name  of  John  B.  Kreitz,  and  that  it  was  un- 
crossed, and  plainly  to  be  seen  a  ticket  for  John  B.  Kreitz  for  county  tieas- 
urer;  that  the  ticket,  when  recounted,  had  a  paster,  on  which  was  printed  the 
name  of  G.  F.  A.  Behrensmeyer,  pasted  over  the  printed  name  of  John  B. 
Kreitz,  and  that  the  name  of  Behrensmeyer  was  not  on  the  ticket  at  the  time 
witness  voted.  Cou nsel  for  appellee  objected  to  the  admission  of  this  evidence 
for  the  reason  alleged  "that  the  evidence,  if  it  ever  could  be  admissible,  pre- 
supposes fraud  or  improper  conduct  on  the  part  of  the  election  officers,  and 
there  is  no  charge  of  the  kind  in  said  Kreitz' s  answer  herein  filed  as  to  the 
officers  of  the  election  of  Clayton  township;  that  hence  the  evidence  is  not  now 
admissible;  that  a  ballot,  after  once  in  the  box,  cannot  be  contradicted  or 
changed  by  parol  evidence,  at  least  not  without  fraud  charged,  which  is  not 
done  in  the  answer  in  this  case;  and  because  there  is  nothing  in  said  Kreitz's 
said  answer  to  found  the  evidence  offered  on;  and  because  the  identity  of  the 
ballots  counted  by  the  judges  of  election  with  those  counted  on  the  recount 
of  Clayton  township,  of  which  this  ballot  was  one,  was  admitted  by  contestee 
before  proceeding  to  such  recount."  The  court  sustained  the  objection,  and 
refused  to  allow  appellant  to  prove  or  to  give  evidence  of  the  facts,  or  of  any 
of  them;  and  appellant  excepted.  It  was  at  the  same  time  proved  that  the 
witness  was  a  legal  voter  at  that  poll.  The  witness  was  then  asked  for  whom 
he  voted  for  treasurer.  This  was  objected  to  for  the  reason  that  the  ballot  is 
the  best  evidence  of  that  fact ;  and  the  court  sustained  the  objection ,  and  appel- 
lant excepted.  PoUowing  this  objection  in  its  order,  it  is  manifestly  not  true 
that  the  evidence  necessarily  presupposes  fraud  in  the  election  officers,  for  the 
paster  may  have  been  put  on  the  ticket  by  a  third  party  when  their  attention 
was  absorbed  by  their  official  duties  in  taking  in  or  counting  other  ballots,  oi 
in  preparing  and  signing  their  returns;  or  it  may  have  been  put  on  the  ticket, 
since  the  bidlots  left  their  hands,  by  stealth  and  artifice,  and  without  the 
knowledge  or  gross  neglect  of  any  officer  having  custody  of  the  ballots.  But, 
even  if  it  be  admitted  that  it  does  presuppose  fraud  in  the  election  officer,  it 
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18  to  be  kept  In  mind  that,  the  proper  canvassing  ofDoers  having  found  and 
declared  Kreitz  to  be  elected,  the  presumption  is  that  he  was  elected  until  the 
contrary  is  clearly  established ;  that  Behrensmeyer»  in  alleging  that  he  was 
elected,  and  that  Kreitz  was  not  elected,  by  a  majority  of  the  legal  votes  cast 
at  the  election,  assumes  the  affirmative,  and  consequently  that  the  burden  is 
upon  him  to  clearly  prove  that  a  majority  of  the  legal  votes  cast  at  the  elec- 
tion were  for  him.  It  is  immaterial  that  the  production  of  a  ballot  received 
by  the  judges  of  election  is  prima  facie  evidence  that  it  is  cast  by  a  legal 
voter;  for  that  affects  only  the  order  of  giving  evidence,  and  does  not  change 
the  issue.  As  we  have  before  insisted,  appellant's  denial  of  the  allegation  of 
the  petition  that  Behrensmeyer  was  elected,  and  that  Kreitz  was  not  elected, 
by  a  majority  of  the  legal  votes  cast  at  the  election,  simply  closed  the  issue. 
It  then  devolved  upon  appellee  to  make  out  by  evidence  at  least  a  prima  facie 
case;  and  when  he  had  done  so,  appellant  was  entitled  to  introduce  evidence 
to  show  that  the  evidence  thus  introduced  and  relied  upon  by  appellee  was 
not  what  appellee  claimed  it  to  be,  and  consequently  that  what  he  introduced 
as  legal  ballots  were  not  in  fact  legal  ballots.  Were  appellant  to  raise  a  new 
issue,  one  not  presented  by  the  petition,  the  burden  and  order  of  introducing 
evidence  would,  pf  course,  be  directly  the  reverse.  But  that  is  irrelevant  to 
the  question  before  us.  It  is  undoubtedly  true  that  a  voter  cannot  be  allowed 
to  say  that  he  voted  for  one  person  when  be  admits  that  he  cast  a  ballot, 
which  has  not  since  been  changed,  showing  that  he  voted  for  another  person. 
But  this  is  merely  upon  the  principle  that  a  writing  cannot  be  contradicted 
by  parol.  It  is,  however,  always  competent  to  show  that  even  the  most  sol* 
emn  writings  are  forgeries;  and  a  ticket  which  has  been  changed  by  a  paster 
to  read  as  a  vote  for  a  man  for  a  particular  otflce,  different  from  the  man  for 
whom  it  read  as  a  vote  in  the  condition  in  which  it  was  then  cast,  is  a  forgery; 
and  the  same  is  true  where  the  ballot,  after  it  is  cast,  is  destroyed,  and  another 
and  a  different  ballot  is  put  in  its  place.  Quite  clearly,  therefore,  this  evi- 
dence would  have  proved  that  one  ballot  counted  for  appellee  was  not  evi* 
dence  of  a  lawful  vote  cast  for  him;  but,  on  the  contrary,  that  the  vote  should 
be  counted  as  a  vote  cast  by  appellant,  and  was  therefore  directly  responsive  to 
the  allegation  of  the  petition. 

What  is  relied  upon  as  an  admission  of  the  identity  of  the  ballots  cast  and 
recounted  is  thus  recited  in  the  record:  "And  the  recount  of  the  ballots  re- 
turned to  the  clerk  of  the  county  court  next  hereinafter  named  as  cast  at  the 
aaid  election  for  said  office  of  county  treasurer  at  the  [here  the  poll  is  named,] 
In  said  Adams  county,  being  about  to  proceed,  the  said  Behrensmeyer,  the  said 
contestant,  stated  to  said  Kreitz  and  his  attorneys  that,  if  any  question  as  to 
the  identity  of  the  ballots  cast  at  said  [naming  the  poll,]  with  those  about  to 
be  produced  and  counted  by  said  Haselwood,  were  made,  the  said  contestant 
wanted  a  judge  or  clerk  of  said  last-named  district  present,  and  would  send 
for  such  judge  or  clerk,  and  have  him  present,  before  proceeding  to  a  recount 
of  said  last-named  ballots ;  and  thereupon,  the  contestee  making  no  question 
as  to  said  identity,  the  recount  of  said  last-mentioned  ballots  proceeded  with- 
out the  presence  of  such  judge  or  clerk."  Very  clearly,  this  cannot  be  con- 
strued into  an  admission  that  the  ballot  was  not  changed  after  the  recount  of 
the  poll  was  commenced,  and  before  that  ballot  was  reached,  which  may  have 
been  the  fact.  In  other  words,  it  is  not  an  admission  that  no  ballot  of  that  poll 
would  be  thereafter  changed  before  recounted.  But  it  is  also  further  quite 
evident  that  it  could  not  have  been  intended  as  an  admission  as  to  matters 
of  which  appelle  could  then  know  nothing.  He  doubtless  then  knew  that 
the  election  officers  supposed  they  had  and  that  they  intended  to  count  the 
ballots  as  they  received  them,  and  placed  them  in  the  ballot-box,  and  that  the 
same  ballots  were  intended  to  be  put  up  by  them,  and  that  they  believed  thrj 
were,  and  returned  to  the  county  clerk,  as  provided  by  statute.  But  tl.e  elec* 
tion  officers  could  not  know  what  was  on  the  face  of  a  ballot  until  they  opened 
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and  read  it;  and  since,  in  reading  off  the  names  of  a  ballot,  and  ascertaining 
the  number  of  votes  for  the  particular  candidates  for  the  respective  offices, 
they  are  not  required  to  take  cognizance  of  the  number  which  each  ballot 
bears,  but,  on  the  contrary,  they  are,  by  section  87,  c.  46,  Bev.  St.  1874,  ex- 
pressly forbidden,  under  severe  penalties,  from  comparing  the  ballot  with 
the  poll-book,  so  as  to  ascertain  by  whom  the  ballot  was  cast,  it  is  impossible 
that  they  could  know  whether  a  ballot  bearing  a  particular  number,  as,  for 
instance,  that  of  this  ballot  had  an  erasure  or  paster  on  it.  And  all  that  tiiey 
<x>u\d  know  is  that  the  general  appearance  of  the  ballots,  as  a  whole,  is  the 
same,  or,  by  extreme  possibility,  that  so  many  names  for  this  office  were  erased 
and  another  name  substituted,  and  so  many  pasters  with  one  name  upon  it 
were  pasted  over  another  name.  And  waiving  evidence  simply  waives  that 
which  is  susceptible  of  evidence.  But,  aside  from  this,  thi^  admission  was 
for  the  mere  purpose  of  dispensing  with  preliminary  proof.  In  order  to  re- 
<x>unt  the  ballots,  it  was  assumed,  and  properly  so,  a  necessity  should  be 
shown,  and  the  prima  facie  identity  of  the  ballots  to  be  recounted  established. 
What  the  ballots  might  disclose,  when  re-examined,  no  one  could  know  in 
advance;  and,  necessarily,  the  proof  to  be  thereafter  offered  could  not  be  an* 
ticipated.  When  the  recount  was  gone  into,  the  purpose  of  the  preliminary 
proof,  and,  necessarily,  this  admission,  was  acconiplished.  And  it  violates 
the  fundamental  rule  of  construction  that  words  are  to  be  limited  by  tlieir 
meaning  as  applicable  to  the  object  in  view,  when  they  are  used  to  hold  that 
this  admission  goes  beyond  the  right  to  recount  the  ballots.  It  is  not  con- 
tended, andit  cannot  be  reasonably,  that  the  mere  fact  that  ballots  are  recounted 
ooncludes  all  inquiry  as  to  whether  they  are  really  the  ballots  cast,  or  that 
they  have  the  same  names  upon  them  as  when  cast.  The  court  therefore 
«rred  in  excluding  this  evidence. 

Appellant  introduced  Charles  H.  Matsenbacher,  whose  testimony  proved  that 
he  was  a  lawful  voter,  and  voted  at  this  election,  in  the  Ninth  district  of  ihe 
city  of  Quincy;  and  appellant  then  offered  to  prove  by  him  that  he  voted  bal- 
lot numbered  830  at  that  poll,  and  that  when  he  voted  it  the  name  of  John  B. 
Kreitz  for  county  treasurer  was  upon  it;  that  his  name  was  not  erased  or 
scratched;  that  the  name  of  Behrensmeyer  was  not  then  interlined  upon  the 
ballot  under  the  name  of  John  B.  Kreitz;  but  the  ballot  was  plainly  a  ballot 
for  John  B.  Kreitz  for  county  treasurer,  and  that  the  ballot  was  changed  by 
•erasing  the  name  of  Kreitz,  and  interlining  the  name  of  Behrensmeyer,  after 
he  voted  it.  Appellee  objected  to  the  introduction  of  the  evidence,  and  the 
court  sustained  the  objection,  to  which  appellant  excepted.  This  objection, 
we  must  assume,  as  the  record  discloses  no  reason,  is  predicated  upon  the 
same  reasoning  as  the  objection  to  the  testimony  of  Davis.  What  we  have 
said  in  respect  to  that  objection  is  equally  pertinent  here.  The  court  erred  in 
excluding  the  evidence. 

Appellant  also  offered  to  prove  by  J.  T.  Seehom,  whom  he  showed  to  have 
been  a  legal  voter,  and  to  have  voted,  at  this  election,  at  the  Ninth  election 
district  in  the  city  of  Quincy,  that  he  voted  for  John  B.  Kreitz  for  treasurer; 
that  his  ballot  was  numbered  28;  and  he  offered  to  prove  by  other  evidence 
that  there  was,  at  the  time  of  the  recount,  no  such  ballot  among  the  ballots 
of  that  precinct.  Appellee  objected  generally,  and  because,  there  is  nothing 
in  said  Kreitz's  answer  herein  as  to  any  abstracting  of  ballots  in  the  said 
Ninth  precinct,  or  of  any  misconduct  of  election  officers  of  such  kind;  that 
there  is  nothing  in  said  answer  to  file  such  proof  on.  And  the  court  sustained 
the  objection,  and  refused  to  allow  the  evidence  to  be  given,  and  appellant 
excepted.  We  have  already  shown  that  evidence  of  this  kind  Is  competent  as 
rebutting  the  evidence  given  by  appellee  to  make  out  his  case  in  chief.  Ap- 
pellant could  not  have  mentioned  it  in  his  answer,  because  he  could  not  have 
known  that  the  ballot  was  missing  until  the  ballots  were  examined  for  re- 
ounting,  which  was  long  after  the  issues  were  made  up.    Fpr  aught  that  we 


Digitized  by 


Google 


246  NORTHEASTERN   REPORTER.  [lU. 

can  know,  the  ballot  may  have  been  inadvertently  lost  after  the  ballots  were 
opened  to  be  recounted,  but  before  the  recount  of  that  poll  was  completed. 
Whether  the  ballot  was  lost  by  inadvertence,  or  stolen  by  design,  appellant 
was  entitled  to  the  benefit  of  it.  It  was  one  of  the  lawful  votes  cast  for  him 
for  treasurer.    The  court  clearly  erred  in  this  ruling. 

Appellant  also  offered  to  prove  by  Charles  Henry  Matsenbacher  that  he  was 
acquainted  with  25  different  persons,  whose  names  were  given;  that  each  and 
all  were  voters,  at  this  election,  in  the  Ninth  precinct  in  the  city  of  Quincy; 
that  they  all  voted  at  that  election,  in  that  precinct,  for  John  B.  Kreitz  for 
county  treasurer;  that  the  names  of  each  and  all  appear  upon  the  poll-books 
of  that  precinct  as  having  voted ;  that  each  name  on  the  poll-books  has  a  num- 
ber opposite  to  it;  and  that  no  ballots  were  returned  in  the  box  corresponding 
to  these  numbers  on  the  poll-books.  Appellee  objected  to  the  introduction  of 
the  evidence  '*on  the  ground  that  the  evidence  was  incompetent  generally; 
that  it  related  to  ballots  in  a  precinct  where,  at  the  time  of  the  recount,  the 
question  of  the  identity  of  the  ballots  with  those  counted  had  been  conceded; 
that  in  the  order  of  trial,  as  marked  out  by  the  court,  the  evidence  was  not 
admissible  at  this  time;  that  the  evidence  offered  belonged  to  the  case  in  chief; 
that  the  ballots  and  poll-books  of  the  9th  precinct  are  the  best  evidence;  that 
the  evidence  offered  is  secondary,  and  relates  to  ballots  not  declared  ambigu- 
ous by  the  court;  and  because  there  is  nothing  in  contestee^s  answer  appris- 
ing contestant  of  any  alleged  change  of  ballots  in  this  precinct,  or  any  allega- 
tion therein  on  which  to  found  the  proof. "  The  court  sustained  the  objection* 
and  refused  to  allow  the  evidence  to  be  given,  and  appellant  excepted.  The 
record  does  not  disclose  whether  the  court  sustained  the  objection  on  all  of 
these  grounds,  but  it  is  to  be  inferred  from  the  rulings  upon  the  questions  we 
have  just  been  considering  that  it  was  on  the  ground  that  the  identity  of  the 
ballots  had  been  conceded,  and  that  the  objection  had  not  been  specially  raised 
in  the  answer.  This  objection,  however,  as  the  one  last  before  considered, 
could  not  have  been  set  up  in  the  answer,  for  it  could  not  have  been  known 
when  the  answer  was  filed.  But  the  same  reasoning  is  applicable  here  that 
was  applicable  to  the  objection  to  the  matters  offered  to  be  proved  by  Davis, 
except  as  to  the  suggestion  that,  "  in  the  order  of  trial  marked  out  by  the  court, 
the  evidence  was  not  admissible  at  that  time.''  But,  unfortunately,  under 
the  rulings  of  the  court,  it  would  have  been  admissible  at  no  other  time.  It 
appears  from  the  abstract  before  us  that  at  the  January  term,  1887,  of  the 
court,  the  court  fixed  the  7th  day  of  February,  1887,  for  the  commencement 
of  the  hearing,  and  then  "held  and  announced  that  offers  of  testimony  as  to 
other  ballots  not  held  by  him  patently  ambiguous  might  be  made  by  the  par- 
ties during  the  progress  of  the  testimony,  if  they  saw  proper,  but  that  he 
would  not  hear  or  admit  any  such  testimony  at  any  stage  in  the  case."  This 
was,  at  the  time,  excepted  to  by  appellant.  The  time,  then,  when  this  evi- 
dence was  offered,  was  unimportant,  because  it  was  thus  ruled  out  at  the 
opening  of  the  trial.  It  was  equivalent  to  saying:  "It  makes  no  difference 
when  you  offer  it,  I  rule  it  out  now."  The  counsel  had  a  right  to  assume 
that  the  time  of  offering  it  was  of  no  consequenoe;  that  offering  it  was  purely 
formal;  and  the  court  was  notified,  by  the  exception  then  taken,  that  appel- 
lant would  stand  upon  his  legal  right  to  introduce  such  testimony.  If  the 
court  ever  changed  this  determination,  the  record  fails  to  show  it.  If  it  was, 
in  fact,  changed,  it  was  due  to  appellant's  counsel  to  notify  him  of  it  in  time 
to  have  procured  and  introduced  his  evidence.  If  it  be  true,  as  the  offer  sup* 
poses,  and  the  objection  by  implication  admits,  that  these  parties  voted,  and 
numbers  were  placed  opposite  their  names,  but  no  corresponding  ballots  were 
in  the  box,  the  poll-books  and  ballot-box,  already  before  the  court,  proved  it; 
and  appellant  was  entitled  to  have  it  considered  on  the  hearing.  While  we 
held  in  Hodge  v.  Linrit  100  111.  402,  that  the  failure  to  number  any  of  the 
ballots  cast  at  a  particular  poll  was  not  sufficient  reason  for  setting  aside  the 
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return  of  that  poll,  it  being  proved  that  the  omission  was  through  a  misap- 
prehension of  duty,  and  with  no  fraudulent  intent,  still  the  statute  requires 
the  ballots  to  be  numbered:  and,  the  presumption  being  that  officers  do  their 
duty,  it  must  be  presumed,  until  the  contrary  is  shown,  that  these  ballots 
were  numbered  as  they  were  cast,  and  that  they  have  since  been  abstracted  or 
lost  from  the  ballot-box .  It  is  provided  by  section  51,  c.  46,  liev.  St.  1874, 
each  clerk  of  the  election  shall  1s:eep  a  poll-list,  which  shall  contain  a  column 
headed  "Number;"  and  another  headed,  "Names  of  voters."  Tlie  name  of 
each  elector  voting  shall  be  entered  upon  each  of  the  poll-booiss  by  the  clerks, 
in  regular  succession,  under  the  proper  headings.  And  it  is  provided  by  sec- 
tion 55  of  the  same  act:  "The  ballot  shall  be  folded  by  the  voter,  and  deliv- 
ered to  one  of  the  judges  of  elections.  *  *  *  The  clerks  of  the  election 
shall  enter  the  name  of  the  voter,  and  his  number,  under  the  proper  heading 
in  the  pdll-books,  and  the  judge  shall  indorse  on  the  back  of  the  ticket  offered 
the  number  corresponding  with  the  number  of  the  voter  on  the  books,  and 
shall  immediately  put  the  ticket  into  the  ballot-box."  And,  this  being  done, 
the  ballot  must  always  bear  the  same  number  that  is  on  the  poll-boolcs  oppo- 
site the  name  of  the  voter.  It  is  undoubtedly  susceptible  of  explanation  that 
ballots  are  omitted  to  be  numbered,  or  are  inaccurately  numbered  through  mis- 
take; and  so  here,  had  this  evidence  been  admitted,  as  it  should  have  been, 
the  burden  would  then  have  been  upon  appellee  to  show,  if  such  was  the  fact, 
that  the  ballots  as  cast  were  actually  in  the  box,  but  by  mistake  either  bear* 
ing  no  number,  or  a  different  number  than  that  opposite  the  name  of  the 
voter;  and,  in  the  absence  of  such  proof,  it  would  have  been  presumed  that 
appellant  was  fraudulently  denied,  in  the  count,  the  benefit  of  that  many  votes. 
Prima  facie*  therefore,  the  effect  of  this  offer  is  to  prove  tliat  the  number  of 
votes  indicated  were  cast  for  appellant,  and  not  counted  for  him  on  tlie  re- 
count of  this  poll,  in  addition  to  the  number  that  were  then  actually  counted 
for  him;  and,  in  that  view,  the  court  clearly  erred  in  excluding  the  evidence 
offered. 

On  the  recount  of  the  Sixteenth  precinct,  the  court  found  two  unnumbered 
ballots,  both  for  appellant,  and,  by  examining  the  poll-list  returned  with  the 
ballot-box,  it  was  determined  that  there  was  one  more  ballot  than  names  on 
the  poll-list.  The  court  therefore  destroyed  one  of  these  unnumbered  ballots. 
The  statute  provides  that  each  derk  of  the  election  shall  keep  a  poll-list;  one 
of  which  is  to  be  kept  in  the  ballot-box,  and  tlie  other  returned  to  the  county 
clerk.  Sections  51-62,  c.  46,  liev.  St.  1874,  and  section  57  of  the  same 
chapter,  require  that  the  judges,  after  the  polls  are  closed,  shall  count  the 
ballots,  and  that  they  shall  first  count  the  wliole  number  in  the  box.  If  the 
ballots  shall  be  found  to  exceed  the  number  of  names  entered  on  each  of  the 
poll-lists,  they  shall  reject  the  ballots,  if  any  be  found  upon  which  no  number 
is  marked.  Now,  this  duty,  it  is  to  be  presumed,  was  discharged  by  the 
judges  of  election;  and  assuming,  as  appellee  does,  that  the  ballots  are  the 
same,  either  the  court  made  a  mistake  in  counting,  or  the  poll-lists  did  not 
agree.  It  is,  however,  quite  as  reasonable  to  assume  that  the  poll-lists  did 
not  agi'ee  as  that  there  was  a  mistake  in  any  other  respect;  and  it  admits  of 
no  controversy  that  there  was  a  mistake  in  omitting  to  number  at  least  one 
of  the  ballots.  The  statute  requires,  it  will  be  noted,  before  the  ballot  shall 
be  destroyed,  that  it  shall  be  ascertained  that  the  number  of  the  ballots  in  the 
box  "exceeds  the  number  of  names  entered  on  each  of  the  poll-lists,"  and  that 
was  not  here  done.  And  the  action  of  the  court  was  therefore  erroneous. 
It  is  contended  by  appellant  that  in  no  event  was  the  court  authorized  to  de- 
stroy the  ballot,  because,  it  is  said,  it  was  no  fault  of  the  voter  that  it  was 
not  numbered.  If  it  be  conceded  that  the  unnumbered  ballot  was  actually 
cast  by  a  legal  voter,  this  position  wiU  be  true.  But  the  statute  contemplates 
that  the  ballots  shall  be  correctly  numbered,  and  hence  that  every  ballot,  as 
cast,  will  have  the  number  of  the  voter  indorsed  upon  it;  and,  this  being 
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done,  it  must  follow  that  the  unnumbered  ballot  ia  improperly  in  the  box, 
and  it  should  therefore  be  destroyed. 

Frederick  C.  In  man  voted  for  appellant  in  the  Third  precinct  of  Quinpy. 
The  court  held  him  to  be  an  illegal  voter,  and  rejected  his  vote,  upon  his 
own  testimony.  He  testified:  '*!  thought  I  was  twenty-one  years  old  when 
I  voted,  but  I  find  1  was  twenty-one  ihe  6th  of  last  February.**  Being 
asked,  *'This  month?"  he  answered,  "Yes."  On  cross-examination,  ques- 
tion and  answer  proceeded  thus:  "How  did  you  come  to  believe  that  you  were 
21?  My  father  had  told  me  I  was  21.  Is  your  father  living  here?  No,  sir; 
he  lives  in  Grown  Point,  Ind.  Did  he  ever  live  here?  Yes.  Up  to  what 
time?  The  8th  of  March  last.  And  how  long  have  you  been  informed  by 
him  that  you  were  21  years  old?  Since  the  primary  election.*'  He  was  aft- 
erwards asked,  "What  was  your  reputed  birthday  in  the  family?"  and  he 
answered,  "1865,  February  6."  He  further  said  tliat  he  had  never  known  to 
the  contrary  until  after  the  last  election;  that  from  the  time  he  could  re- 
member he  always  counted  his  birthday  from  that  date;  that  he  celebrated 
his  sixteenth  birthday  16  years  after  February  6,  1865.  On  redirect  exami- 
nation he  was  asked:  "Well,  what  does  your  family  record  say?"  That  was 
objected  to,  but  the  court  overruled  the  objection,  and  permitted  the  witness 
to  answer;  and  he  said.  "The  family  record  says  I  was  born  February  (5, 
1866."  This  was  clearly  error.  This  family  record,  which  he  had  never 
heard  of  until  since  the  election,  speaking  directly  contrary  to  his  father's 
statements  prior  to  the  election,  and  to  the  reputation  in  the  family  before 
that  time,  should  have  been  produced,  or,  if  that  was  impossible,  a  proved 
copy  should  have  been  produced.  It  should  have  been  shown  when  and  by 
whom  the  record  was  made.  It  cannot  be  said  this  witness  has  any  knowl- 
edge of  his  own  confirmatory  of  the  record,  and  his  whole  story  looks  ex- 
tremely suspicious.  For  aught  that  appears,  the  record  may  have  been  made 
for  the  case.  At  all  events,  he  may  iiave  misunderstood  its  language,  and 
parol  evidence  of  his  conclusion  of  what  it  proves  ought  not  to  have  been  re- 
ceived. 

Ballots,  some  claimed  for  one  party,  and  some  claimed  for  the  other,  were 
rejected  by  the  court  in  a  number  of  instances,  because  there  were  the  name 
of  both  appellee  and  appellant,  the  one  written  and  the  other  printed,  in  the 
same  ballot  for  treasurer.  Appellee  contends,  on  the  authority  of  People  v. 
SaxtoUf  22  N.  Y.  309,  that  such  ballots  should  have  been  counted  as  for  the 
person  whose  name  was  written;  that  writing  the  one  name  was  in  effect 
canceling  tiie  other  name  printed.  The  reasoning  of  People  v.  Saxton  ouly 
applies  to  cases  where  it  is  shown  that  the  voter,  with  his  own  hand,  writes 
the  name  of  the  candidate.  Where  a  ballot  is  furnished  a  voter  by  another 
party,  already  having  upon  it  a  printed  and  a  written  name,  as  may  quite 
often  be  the  case,  there  can  be  no  reason  for  saying  that  the  ballot,  as  to  him, 
is  anywise  different  from  one  bearing  both  names  written  or  both  names 
printed  upon  it,  for  no  act  of  his  has  caused  it  to  be  as  it  is.  But  our  stat- 
ute seems  to  us  imperative.  It  says:  "If  more  persons  are  designated  for 
any  ofiice  than  there  are  candidates  to  be  elected,  *  *  *  such  part  of  the 
ticket  shall  not  be  counted  for  either  of  the  candidates."  And  this  was  held 
obligatory,  as  to  this  class  of  tickets,  in  Clark  v.  Robinsorif  88  111.  500. 

In  several  instances  two  ballots  were  folded  together,  the  one  within  the 
other,  and  the  outside  one  alone  numbered.  The  judges  of  the  election  omit- 
ted to  count  them,  but  fastened  them  together,  marked  "Double  Ballot;'*  and 
they  were  returned  to  the  county  clerk  with  the  other  ballots.  The  court  re- 
fused to  count  either  of  such  ballots;  and  this  we  think  was  right.  The  stat- 
ute requires  the  names  of  the  candidates  voted  for  all  to  be  written  or  printed 
on  the  same  piece  of  paper.  Section  54,  c.  46,  Rev.  St.  1874.  Inclosing  one 
ballot  within  the  other,  with  the  names  of  the  candidates  on  each,  was  plainly 
an  attempt  to  vote  twice,  and  therefore  such  a  fraud  upon  the  rights  of  other 
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electors  as  required  that  his  ballot  should  not  bis  counted.  Webster  v.  GU^ 
more,  91  111.  324. 

August  Sieckman  proved  hj  his  own  testimony  that  he  was  a  legal  voter  in 
the  Eleventh  precinct  of  the  city  of  Quincy;  that  he  was  then  and  for  many 
years  past  had  resided  in  that  precinct,  in  the  house  which  had  l)eionged  to 
his  mother,  but  which,  she  dying,  he  and  his  sister  had  jointly  inherited;  that 
he  took  his  meals  in  the  Ninth  precinct,  but  his  home  was  and  had  been  in 
this  house  in  the  Eleventh  precinct.  He  gave  his  ballot  to  one  of  the  judges, 
who  took  it,  and  said  "that  he  would  see  about  it;"  but  he  sul)sequently  re* 
fused  to  deposit  it  in  the  ballot-box.  Appellant  insists  that  this  ballot  ought 
to  have  been  counted  for  him.  We  think  the  court  below  properly  refused  to 
count  it.  The  voter  knew  that  the  ballot  was  not  accepted  as  a  vote.  He 
knew  that  it  was  not  deposited  in  the  ballot-box,  and  he  should  have  fur* 
nished  the  evidence  required  by  the  statute  to  entitle  his  vote  to  have  been 
received,  and  have  insisted  upon  his  rights.  Whether  the  judges  were  cul- 
pable in  not  receiving  his  ballot  is  not  pertinent  here*  It  is  sufficient  that 
they  did  not  receive  it. 

The  question  is  presented,  by  rulings  on  ballots,  some  of  which  are  counted 
for  one  party,  and  some  of  which  are  counted  for  the  other  party,  to  what  ex* 
tent  is  evidence  admissible  to  explain  a  ballot,  or  show  the  intention  of  the 
voter  in  casting  it.  In  People  v.  Matteson,  17  111.  167,  it  was  held  that  votes 
designating  the  office  vot«d  for  as  *' police  justices"  should  be  counted  as  votes 
for  "policti  magistrates;*'  there  being  but  one  office  coming  within  the  reason* 
able  oontemplation  of  the  words  "police  justices,"  and  that  designated  by 
the  statute,  "  police  magistrates. "  The  court  said :  **  In  election  con  tests,  as  f  n 
other  cases,  the  question  to  be  determined  depends  upon  facts  to  be  ascer* 
tained;  and  here  we  are  simply  called  upon  to  determine,  from  the  evidence 
before  us,  the  simple  fact  of  the  intention  of  the  voters  who  cast  their  votes. 
Did  they  intend  to  vote  for  the  relators  to  fill  the  offices  for  which  this  eleo- 
tion  was  ordered?"  In  Clark  v.  Robinson,  88  111.  608,  it  was  said:  "Three 
votes  cast,  respectively,  for  W.  E.  Kobso.  Kol>ertson,  and  W.  E.llobers,  were 
counted  for  appellee,  to  which  objection  is  made.  These  votes  were  cast  for 
circuit  clerk.  The  evidence  shows  that  there  were  no  candidates  for  circuit 
clerk  at  the  election  except  appellant  and  appellee.  We  can  have  no  doubt, 
from  the  evidence,  that  these  three  votes  were  intended  for  the  appellee. 
'Bobso'  and  'Eobers,*  no  doubt,  were  abbreviations  for  the  name  of  appellee, 
and  the  cause  of  the  abbreviations  is  apparent,  from  the  ballots  alone. "  An- 
other ballot  containing  the  name  of  "Bobbin"  written  on  the  margin  to  the 
left  of  "for  circuit  clerk,"  and  with  a  continuation  at  the  end  with  a  light 
mark,  having  the  name  of  Clark  erased,  it  was  held  should  be  counted  fcfr 
Robinson.  It  may  not  be  improper  to  observe,  with  reference  to  the  ticket 
for  Robertson,  as  to  which  nothing  was  said,  that  the  court  felt  bound  to  take 
judicial  cognizance  that  Robins  and  Robertson,  as  ordinarily  pronounced, 
especially  by  unlettered  and  careless  talkers,  were  idem  sonans,  being  in  ao* 
cordance  with  the  literal  spelling  of  neither, — "Robeson."  In  MeKinnon  v. 
People,  110  111.  305,  ballots  were  cast  for  Heniy  Malzacher  and  for  Joseph 
Malyacher  for  the.  office  of  town  clerk.  It  was  held  competent  to  prove  that 
Hemy  Malzacher  was  the  Democratic  candidate  for  that  office,  and  Donald 
McKinnon  the  Republican  candidate,  and  that  there  were  no  other  candidates 
for  the  office;  that  no  person  resided  within  the  town  of  the  name  of  Joseph 
Malzacher,  and  that  the  name  of  Joseph  Malzacher  was  printed  on  a  number 
of  Democratic  tickets  by  mistake,  supposing  that  Henry  was  named  Joseph, 
and  that  such  tickets  got  circulated,  to  some  extent,  and  voted  by  mistake* 
supposing  that  Joseph  and  not  Henry  was  the  Democratic  nominee  for  the 
office;  and  we  held  the  votes  thus  cast  for  Joseph  should  be  counted  for  Henry. 
An  analogous  c:ise  is  Carpenter  v.  Ely,  4  Wis.  420,  referred  to  and  quoted 
from  in  that  case.    In  laying  down  the  rule  in  MoKinium  v.  People^  we 
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quoted  with  approval  from  Cooley,  Const.  Lim.  (5th  Ed.)  *6ll,  that  ** evi- 
dence of  such  facts  as  may  be  called  the  circumstances  surrounding  the  eleo* 
tion,  such  as  who  were  the  candidates  brought  forward  by  the  nominating 
conventions;  whether  other  persons  of  the  same  name  resided  in  the  district 
from  which  the  ofllcer  was  to  be  chosen,  and  if  so,  whether  they  were  eligible 
or  had  been  named  for  the  office;  if  a  ballot  was  printed  imperfectly,  how  it 
came  to  be  so  printed;  and  the  like, — is  admissible  for  the  purpose  of  showing 
that  an  imperfect  ballot  was  meant  for  a  particular  candidate,  unless  the  name 
is  so  different  that  to  thus  apply  it  would  be  to  contradict  the  ballot  itself,  or 
unless  the  ballot  is  so  defective  that  it  fails  to  show  any  intention  whatever.'' 
There  is  less  difficulty  in  stating  the  rule  in  general  terms  than  in  applying 
it  to  particular  cases.  Manifestly,  it  would  not  be  competent  to  hear  the  voter 
say  that  he  intended  a  ballot  plainly  for  a  particular  name,  for  one  having  no 
such  similarity  of  sound,  as  that  one  might  reasonably  be  intended  for  the 
other.  And  it  is  quite  as  obvious  that  it  is  competent  to  prove  by  the  elector 
what  he  understood  the  names  of  the  candidate  to  be,  and  how  he  reads  his 
ballot.  If  he  has  used  the  letters  of  a  foreign  language  to  express  the  name, 
it  is  competent  to  prove  by  the  voter,  or  by  some  one  else  versed  in  that  lan- 
guage, what  word  or  words  they  make.  If  the  characters  are  so  complex  in 
their  formation,  or  so  imperfectly  formed,  or  so  obscurely  impressed,  as  to 
make  it  difficult  to  read  them,  it  is  competent  to  prove  by  any  one  understand- 
ing them  what  they  are.  What  is  not  admissible  is  to  show  that  something  was 
intended  which  is  plainly  contradictory  of  what  was  done;  as,  for  instance, 
that  a  ballot  cast  with  the  name  of  Jones  for  a  particular  office  upon  it  was 
intended  to  be  a  vote  for  Smith  for  the  same  office.  And  so,  upon  like  prin- 
ciple, where  it  is  shown  that  there  has  been  what  appears  to  be  an  erasure  of 
a  name,  it  ms^  be  shown  that  it  was  not  done  by  the  voter,  or  that  it  was  the 
result  of  an  accident,  and  not  of  intention;  but,  the  fact  of  erasure  being 
conceded  to  have  been  the  deliberate  act  of  the  voter,  it  cannot  be  explained 
that  by  it  he  intended  a  different  result  than  that  which  the  law  implies 
from  it. 

It  was  in  proof  that  John  B.  Kreitz  was  the  Democratic  nominee,  Charles 
F.  A.  Behrensmeyer  the  liepublican  nominee,  and  B.  L.  Dicker  man  the  Pro- 
hibition nominee  for  the  office  of  treasurer  of  Adams  county,  and  that  there 
were  no  other  candidates  for  that  office  at  the  election  in  November,  1886.  It 
was  also  in  proof  that  some  tickets  bore  the  name  of  John  M.  Kreitz  for  the 
office  of  county  treasurer,  and  that  John  B.  Kreitz  had  a  brother  of  that  name, 
who  had  at  a  former  time  held  the  office  of  sheriff  of  said  county,  and,  per- 
haps, also  some  minor  office  at  a  still  prior  time;  but  it  was,  on  the  other 
hand,  proved  that  John  B.  Kreitz  was  ordinarily  known  and  called  **  John'' 
Kreitz,  and  that  John  M.  Kreitz  was  ordinarily  known  and  called  "Mat.'* 
Kreitz;  that  John  M.  Kreitz  was  not  a  candidate  for  any  office  at  that  elec- 
tion. Ordinarily,  the  middle  letter  is  no  part  of  the  name,  and,  under  the 
circumstances  mentioned,  the  trial  court  properly  attached  no  significance  to 
it.    The  vote  was  evidently  intended,  as  it  was  counted,  for  John  B.  Kreitz. 

It  was  likewise  in  proof  that  there  were  other  persons  than  appellee  in 
Adams  county  of  the  name  of  Behrensmeyer;  and  appellant  objected  to  many 
ballots  counted  for  appellee  which  had  merely  "Behrensmeyer"  upon  them 
for  treasurer,  without  any  designation  of  the  Christian  name.  It  was  shown 
that  no  other  Behrensmeyer  was  a  candidate  at  that  election  for  the  office  of 
treasurer  or  any  other  office,  and,  we  think,  therefore,  the  court  properly 
counted  the  ballots  as  cast  for  appellee. 

Appellant  also  objects  that  parol  evidence  was  admitted  to  explain  what 
name  was  intended  by  certain  obscurely  and  imperfectly  written  ballots  which 
were  counted  for  appellee.  So  far  as  those  ballots  could,  by  one  able  to  read 
them,  be  given  a  sound  which  might  be  understood  to  be  intended  to  express 
the  name  Behrensmeyer,  or  that  name  as  it  was  pronounced  by  any  number 
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of  people,  we  think  the  evidence  was  properly  admitted.  There  was  evidence 
that  some  person  pronounced  the  name  as  '*Benmire,"  and,  perhaps,  that 
others  pronounced  it  by  a  still  shorter  name.  Any  evidence,  therefore,  prov- 
ing that  the  votet  had  intended  and  attempted  to  express  appellee's  name  as 
he  understood  it  was  properly  admissible.  Objections  of  a  like  chanicter 
were  made  to  tickets  counted  for  appellee,  and  of  course  the  same  rule  was 
properly  applied  there.  It  is  evident  that  imperfect  spellers  might  spell 
Kreitz,  "Krietz,"  "Kritz,'*  "Critz,"  or  even  omitting  the  "z.'*  We  recall 
only  two  instances  in  which  we  think  the  rule,  in  this  respect,  was  misap- 
plied. In  certain  ballots  it  was  claimed  the  name  written  after  "treasurer" 
was  "John  B.  Krietz ;"  and  in  cei-tain  other  ballots  it  was  claimed  the  name  writ- 
ten for  treasurer  was  "Dehbsnmeyer."  If  these  letters  were  really  employed, 
we  think  these  ballots  could  not  be  aided  by  extraneous  proof,  since  we  dis- 
cover no  such  similarity  in  sound  between  these  names  and  the  names  of  the 
candidates  as  might  induce  the  one  to  be  mistaken  for  the  other,  and,  plainly, 
neither  can  be  introduced  as  a  contradiction  of  the  names  of  the  candidate. 
It  is  not  improbable,  however,  that  this  results  from  a  misapprehension  of 
the  characters  employed. 

In  many  tickets  the  name  of  the  candidate  for  treasurer,  as  printed,  is 
erased,  and  the  name  of  the  other  candidate  is  written  over  the  name  of  the 
office,  as  thus: 

(Written.)  "Charles  F.  A.  Behrensmeyer. 

"For  county  treasurer, 

(Printed.)  "  John  D.  KroitBi "  (Erased  in  pencil.  J 

The  same  thing  also  frequently  occurs  with  reference  to  the  office  next  be- 
low, which  is  that  of  county  superintendent  of  schools,  for  which  John  Jimi- 
son  was  the  Democratic,  and  Newton  J.  Hinton  the  Republican,  candidate, 
and  thereat  causes  what  at  first  flush  seems  to  be,  and  appellant  claims  is,  a 
ballot  for  two  votes  for  county  treasurer,  as  thus: 
"For  county  treasurer, 

(Print.)  ''Charles  P.  A.  Behrensmeyer. 

(Written.)  "John  Jimison." 

••For  county  superintendent  of  schools, 

(Print.)  Newton  J.  Iliafeon.  *'  (Erased  in  pencil.) 

We  think,  in  the  first-named  instance,  it  may  fairly  be  construed  as  a  vote 
for  county  treasurer,  as  thus:  "Charles  F.  A.  Behrensmeyer,  for  county  treas- 
urer." McCrary,  Elect.  (2d  Ed.)  §  397.  And  in  that  view,  in  the  last  in- 
stance, the  vote  is  for  "  Jonn  Jimison  for  county  superintendent  of  schools," 
and  not  two  votes  for  treasurer. 

A  different  case,  however,  is  presented  in  a  fdw  other  ballots,  where  the 
printed  name  is  stricken  out  of  the  ballot,  and  no  name  is  written  immedi- 
ately above  or  immediately  below  the  designation,  "For  county  treasurer," 
but  the  name  of  one  of  the  candidates  for  county  treasurer  is  written  below 
the  designation,  "For  county  superintendent  of  schools,"  and  below  the  name 
of  the  candidate  for  that  office.  Here  is,  palpably,  upon  the  face  of  the  bal- 
lot, no  vote  for  county  treasurer,  and  two  votes  for  the  county  superintend- 
ent of  schools.  The  rule  seems  to  admit  of  no  evidence  of  what  was  the  in- 
tention.* Under  the  circumstances,  there  is  no  ambiguity.  The  facts  pre- 
sent simply  the  question,  may  the  voter  do  one  thing,  and  say  that  he  meant 
something  entirely  different?    The  court  properly  held  that  he  could  not. 

Two  ballots  were  found  in  the  box  of  one  of  the  polls,  each  torn  from  Uyp 
to  bottom,  across  all  the  names,  into  two  distinct  fragments,  with  ballot  num- 
bers on  one  of  the  fragments  of  each  ballot.  The  question  is,  should  that 
have  been  treated  as  a  cancellation,  or  should  they  have  been  counted?  Since 
voting  a  canceled  ballot  is  a  useless  and  senseless  act,  we  think  cancellation 
should  not  be  presumed  from  the  mere  fact  that  a  torn  ballot  is  found  in  the 
box;  but  that,  on  the  contrary,  it  should  be  presumed  that  the  tearing  was 
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accidental.  It  may,  however,  be  proved  that  the  tearing  was  by  the  voter 
and  Intentional;  and,  upon  such  proof  being  made,  the  ballot  will  be  held  to 
be  canceled.  There  was  no  such  proof  here,  and  the  ballots  were  therefore 
properly  counted.  In  one  or  more  instances  the  name  of  the  office  was  com* 
pletely  canceled,  but  the  name  of  one  of  the  candidates  was  written  beneath 
the  canceled  name  of  office.  On  the  authority  of  Clark  v.  Robinson,  supra^ 
such  ballots  were  properly  not  counted. 

In  some  ballots  the  name  of  the  candidate  was  written  into  the  title  of  the 
office,  obscuring  and  partially  obliterating  the  letters  designating  the  name 
of  the  office.  We  think  it  was,  at  least,  susceptible  of  explanation  that  this 
was  accidental  and  unintentional,  and  hence  no  cancellation. 

The  question  arises,  on  a  number  of  ballots,  (or  some  counted  for  each 
party,)  what  constitutes  the  "permanent  abode"  of  the  elector,  prescribed  by 
the  statute  as  an  Indispensable  requisite  to  the  right  to  vote?  We  held  in 
Dale  V.  Irwin,  78  HI.  170,  that  it  "means  nothing  more  than  a  domicile, — a 
house  which  the  party  is  at  liberty  to  leave  as  interest  or  whim  may  dictate, 
but  witiiout  any  present  intention  to  damage  it;"  and  that-  ruling  has  been 
adhered  to  in  other  cases.  This  was  sufficiently  accurate  as  applied  to  the 
fact  in  those  cases;  but  there  is  an  obvious  inaccuracy  in  the  latter  part  of 
the  quotation  when  considered  with  reference  to  some  of  the  facts  in  the  pres- 
ent record.  And  we  cannot  better  state  it,  and  our  views  thereon,  than  by 
quoting  from  the  report  made  in  the  case  of  Cessna  v.  Meyers,  App.  McCreary, 
Elect.  (2d  Ed.)  bottom  page  489,  and  top  of  page  498.  It  is  there  said:  **  A 
man  may  acquire  a  domicile,  if  he  be  personally  present  in  a  pla^e,  and  elect, 
that  as  his  home,  even  if  he  never  design  to  remain  there  always*  but  design, 
at  the  end  of  some  short  time,  to  remove  and  acquire  another.  A  clergyman 
of  the  Methodist  Church,  who  is  settled  for  two  years,  may  surely  make  his 
home  for  two  years  with  his  flock,  although  he  means  at  the  end  of  that  period 
to  remove,  and  gain  another.  And,  again:  Suppose  a  roan,  single,  with  no 
property,  to  come  from  Ireland,  and  be  employed  all  his  life  on  railroad  or 
otlier  like  works  at  diHerent  places  in  succession.  If  he  does  not  acquire  a 
residence,  he  can  never  become  a  citizen,  because  he  never  would  reside  in 
this  country  at  all.  It  seems  to  us  that  to  such  persons  the  general  rule 
above  stated,  [i.  e„  in  substance,  the  rule  as  quoted  from  Dale  v.  Irwin,  supra,"] 
does  not  apply.  Where  a  man  who  has  no  interest  or  relatives  in  life  which 
afford  a  presumption  that  his  home  is  elsewhere  comes  into  an  election  dis- 
trict for  the  purpose  of  working  on  a  railroad  for  a  definite  or  indefinite  time» 
being  without  a  family,  or  having  his  family  with  him,  expecting  that  the 
question  whether  he  shall  remain  or  go  elsewhere  is  to  depend  upon  the 
chances  of  his  obtaining  work,  having  abandoned,  both  in  fact  and  inten- 
tion, all  former  residences,  and  intends  to  make  that  his  home  while  his  woiic 
lasts,  that  will  constitute  his  residence,  both  for  the  purpose  of  such  juris- 
diction over  him  as  residence  confers,  and  for  the  purpose  of  exercising  his 
privileges  as  a  citizen.  Of  course,  the  intent  above  supposed  mqst  be  in  good 
faith,  and  an  intent  to  make  such  district  the  home  for  all  purposes.  The 
party's  intent  to  vote  in  the  district  where  he  is,  he-  knowing  all  the  time 
that  his  home  is  elsewhere,  will  not  answer  the  law."  It  can,  under  our  sys- 
tem, need  no  elucidation  that  a  man  cannot  be  entitled  to  votes  at  any  one 
time  in  either  of  two  places,  as  he  shall  elect;  and  it  is,  in  one  or  more  in- 
stances in  this  record,  pertinent  to  keep  in  mind  that  it  does  not  follow  be- 
cause a  man  must  have  a  domicile  somewhere,  and  that  a  domicile  once  gained 
remains  until  a  new  one  is  acquired,  that  a  man  must  be  entitled  to  vote 
somewhere,  or  that  the  right  to  vote  at  a  particular  poll,  being  once  estab- 
lished, is  presumed  to  continue  until  a  right  to  vote  elsewhere  is  shown. 
Permanent  residence  is  but  one  of  the  requisites  of  the  right  to  vote,  and  it 
must,  in  this  state,  always  precede  the  election  by  an  extended  space  of  time, 
— ^in  one  respect  for  a  year,  in  others  for  90  and  30  days,  respectively.    Const. 
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art.  7,  g  1.  But  abandonment  of  a  residence  is  instantaneous;  and  if  it  be» 
bj  a  voter,  of  a  residence  in  one  voting  district  at  a  date  too  near  the  election. 
for  the  requisite  intervening  time  of  residence  to  be  a  voter  in  another  voting 
district,  to  which  he  has  removed,  the  voter  will  be  entitled  to  vote  in  neither 
voting  distnct.  We  have  frequently  held  that  when  a  party  leaves  his  res- 
idence, or  acquires  a  new  one,  it  is  the  intention  with  which  he  does  so  that 
is  to  control.  Hence  the  shortest  absence,  if,  at  the  time,  intended  as  a  per- 
manent abandonment,  is  sufficient,  although  the  party  may  soon  afterwards 
change  his  intention;  while,  on  the  other  hand,  an  absence  for  months  or 
even  years,  if  all  the  while  intended  as  a  mere  temporary  absence  for  some 
temporary  purpose,  to  be  followed  by  a  resumption  of  the  former  residence, 
will  not  be  an  abandonment.  On  the  question  of  intention,  the  declaration 
of  a  party,  though  admissible,  is  not  necessarily  conclusive,  because  it  may 
be  disproved  by  his  acts;  as  thus,  if  a  party  were  to  remove  his  family  to  a 
particular  district,  there  build  and  furnish  them  a  home,  keep  his  property 
there,  return  there  constantly  as  his  leisure  allowed,  and  remained  there  with 
his  family  during  sickness  and  unemployed  time,  this  would  constitute  his 
residence,  notwithstanding  he  might  be  employed  in  laboring  in  another  dis- 
trict, and  claim  that  to  be  bis  residence.  People  v.  Holden,  28  Gal.  124.  For, 
on  questions  of  domicile,  less  weight  is  given  to,  the  party^s  declai*ations  than 
to  his  acts.  8  Jac.  Fish.  Dig.  (7th  £d.)  **Domicil,''  p.  4225;  Leasee  of  Bntler  v. 
Fametvorth,  4  Wash.  C.  C.  103.  The  controlling  inquiry  would  seem  to  be^ 
where,  if  at  all,  does  the  pai-ty  actually  make  his  home,  and  claim,  for  the  time, 
to  exercise  rights  of  property  or  of  citizenship  incident  to  or  resulting  from  per- 
manent residence*?  And  therefore,  if  a  party  having  no  family  leave,  or  hav- 
ing a  family  take  it  with  him  and  leave,  this  state,  and  go  to  another  state, 
and  there  make  a  home,  and  seek  to  acquire  rights  by  virtue  of  its  being  a 
perminent  residence,  such  as  acquiring  a  homestead  under  the  acts  of  con* 
gress,  or  exercising  the  rights  of  an  elector,  to  which  permanent  residence  is 
a  requisite,  his  subsequently  testifying  that  he  had  never  intended  to  perma- 
nently abandon  his  residence  here,  but  had  all  the  time  intended  at  some 
future  day  to  return,  could  not  control.  There  must  be  a  present,  continuous 
citizenship,  with  its  attendant  incidents  and  rights,  subject,  of  course,  to 
certain  necessary  guards  against  fraud,  somewhere;  and,  if  it  be  here,  it  can- 
not be  abroad;  and,  if  it  be  claimed  and  exercised  abroad,  that  is  conclusive 
that  it  had  at  that  time  ceased  to  be  claimed  here.  The  question  is  made 
material  by  objections  raised  upon  the  trial  to  what  extent  is  evidence  of  the 
declarations  of  the  voter  competent  to  prove  that  he  was  disqualified  to  vote? 
In  City  ofBeardstown  v.  City  of  Virginia,  81  111.  542,  we  refused  to  follow 
the  English  rule,  which  permits  any  declaration  of  a  voter  tending  to  prove 
that  he  was  not  qualified  to  vote  to  be  given  in  evidence  in  a  contest,  where 
his  right  to  vote  is  drawn  in  question,  and  held  that  declarations  of  a  voter 
subsequent  to  the  elections  were  incompetent;  and  we  have  no  inclination  to 
now  depait  from  that  ruling.  Since  the  question  of  the  intention,  as  well  as 
of  the  act  of  the  party  in  leaving  a  particular  abode,  and  adopting  and  re- 
taining another,  is  tlie  subject  of  proof,  it  must  follow  that  evidence  applica- 
ble to  either  is  admissible;  and  that,  although  less  weight  is  given  to  the 
party's  declarations  than  to  his  acts,  still,  his  declarations  of  his  mental  state, 
so  long  as  that  shall  be  the  subject  of  inquiry,  must  be  admissible.  And  so 
it  is  held  that  conversations  and  declarations,  in  regard  to  present  or  future 
domicile,  although  not  accompanying  acts,  are  admissible  in  evidence,  and 
must  be  weighed  with  the  other  evidence.  Although  the  lowest  species  of 
evidence,  they  are  competent.  3  Jac.  Fish.  Dig.  (7th  Ed,)  "Domicil,"  1,  p. 
4225.  Upon  this  principle,  in  Thomdike  v.  Boston,  1  Mete.  242,  it  was 
held  that  a  letter  written  from  the  plaintiff  to  his  agent  in  Boston,  before  the 
controversy  in  litigation  arose,  in  which  he  expressed  his  intention  not  to  re- 
turn to  Boston,  was  admissible  in  evidence.    And,  again,  in  Kilbum  v.  Ben- 
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nett,  3  Mete.  199,  declarations  of  a  party's  future  intentions  to  change  his 
domicile  were  held  admissible.  It  is  obvious  that  a  declaration  that  a  party 
at  a  particular  time  was  residing  in  one  place  would  be  negative  evidence 
that  he  was  not  at  that  time  residing  in  another,  or  a  declaration  that  he 
was  intending  to  change  his  residence  would  negative  the  idea  that  he  was 
intending  to  remain,  and  so,  also,  the  reverse. 

Question  was  raised  as  to  whether  certain  persons  were  citizens  having  been 
alien  born,  and  also  as  to  sufficiency  of  proof  of  naturalization.  It  was  held 
in  Kelly  v.  Owen,  7  Wall.  496.  that  the  act  of  the  10th  of  February,  1855, 
which  declares  that,  "any  woman  who  might  lawfully  be  naturalized  under 
the  existing  laws,  married,  or  who  shall  be  married,  to  a  citizen  of  the  United 
States,  shall  be  deemed  and  taken  to  be  a  citizen,"  confers  the  privileges  of 
citizenship  upon  women  married  to  citizens  of  the  United  States,  if  they  are 
of  the  class  of  peraons  for  whose  naturalization  the  previous  acts  of  congress 
privilege, — i,  e.,  that  a  free  white  person ;  that  the  terms  " married"  or  **  who 
shall  be  married"  do  not  refer  to  the  time  when  the  ceremony  of  marriage  is 
celebrated,  but  to  a  state  of  marriage;  that  they  mean  that  whenever  a  woman 
who.  under  previous  acts,  might  be  naturalized,  is  in  a  state  of  marriage  to  a 
citizen,  whether  his  citizenship  existed  at  the  time  of  the  passage  of  the  act 
or  subsequently,  or  before  or  after  the  marriage,  she  becomes,  by  that  fact,  a 
citizen  also.  The  citizenship  of  a  woman  thus  acquired  is  not  lost  by  the 
subsequent  death  of  her  husband,  and  her  afterwards  intermarrying  with  an 
alien,  (see  15  Op.  Atty.  Gen.  599;)  and  the  children  of  such  a  woman,  under 
the  age  of  21  years,  become  citizens  by  virtue  of  her  citizenship,  {Dale  v.  Irwin^ 
78  111.  186;  City  of  Beardstown  v.  Virginia,  81  111.  543;  V.  8.  v.  Kellar,  11 
Biss.  314,  13  Fed.  Rep.  84;  Leonard  v.  Grant,  6  Sawy.  603,  5  Fed.  Rep.  11; 
People  V.  Nezoell,  38  Hun,  78.)  We  are,  however,  aware  of  no  authority 
holding  that  the  effect  of  this  naturalization  will  extend  to  members  of  the 
family  who  are  not  children.  Records  of  naturalization  are  nowise  different 
from  other  records.  When  destroyed,  secondary  evidence  of  their  contents 
may  be  given,  just  as  may  secondary  evidence  of  the  contents  of  any  other 
records  be  given. 

The  views  expressed  necessarily  lead  to  a  reversal  of  the  judgment  below; 
and,  upon  another  trial,  the  rules  herein  stated  will,  we  apprehend,  enable  the 
trial  court  to  dispose  of  all  the  material  controverted  questions.  The  judg- 
ment is  reversed,  and  the  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 


(U5  Ind.  65) 

Britton  «.  State  ex  rel,  Rowe. 
{Supreme  C(mrt  of  Indicma.    May  29, 1888.) 

L  Guardian  and  WabD'-Uuardianb'  BoNDfr-^DEFEors. 

Where  the  penalty  in  a  guardian's  bond  is  left  blanlc,  the  defect  is  cared  by  Rev. 
St.  Ind.  §  2516,  providing  that  a  guardian's  bond  shall  not  be  void  on  account  of  any 
informality,  illegality,  or  defect,  either  formal  or  substantial,  but  shall  have  the 
same  effect  as  if  legally  exeouted. 

2.  Samb— Action  on  Bond— Plea  of  non  est  Factum— Evidence. 

In  an  action  on  a  guardian's  bond,  where  defendant  admits  his  signature  to  the 
bond,  and  the  evidence  shows  that  it  was  approved  and  filed  by  tne  clerk  .more 
than  12  years  before,  it  is  properly  admitted  in  evidence,  although  defendant  on 
oath  alleges  that  he  never  delivered  it. 

8.  Infancy- Actions  bt  Infants- In  Forma  Pauperis— Next  Friend. 

Under  Rev.  St.  Ind.  1881,  %  256,  providing  that  an  infant  having  a  cause  of  action 
shall  be  entitled  to  sue  thereon,  and  the  same  shall  not  be  delayed  or  deferred  on 
account  of  such  infant  not  being  of  full  age,  section  256,  Rev.  St.  Ind.,  providing 
that  suits  by  infants  must  be  brought  by  next  friend,  who  shall  be  liable  for  costs, 
does  not  apply  to  a  suit  by  a  minor  whom  the  court  has  admitted  to  sue  as  a  poor 
person. 

i.  Witness— Cross-Examination. 

In  an  action  on  a  guardian's  bond,  It  is  not  competent  to  show  by  plaintifTs  wit- 
ness on  cross-examination  that  defendant  did  not  execute  the  bond. 
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Appeal  from  droait  court,  Montgomery  county;  James  Wright,  Special 
Judge. 

Action  by  state  ex  rel.  Mary  L.  Rowe  against  William  Britton»  on  guard- 
fan's  bond.  Second  appeal.  On  the  former  trial  a  demurrer  to  the  complaint 
was  sustained,  and  plaintiff  appealed.  The  ruling  of  the  court  was  reversed, 
and  case  sent  back,  with  direction  to  overrule  thedemurrer.  There  was  judg- 
ment for  plaintiff,  and  defendant  appeals. 

Thompson  <£  West^  for  appellant.    Clodfelter  dk  Ballard^  for  appellee. 

HowK,  J.  This  is  the  second  appeal  to  this  court  in  this  case.  On  the 
former  appeal  herein,  the  opinion  and  judgment  of  the  court  ai-e  reported  un- 
der the  title  of  State  v.  BHtUm,  102  Ind.  214, 1  N.  E.  Rep.  617.  We  then 
held  that,  in  the  first  paragraph  of  her  complaint  herein,  plaintiff's  relatrix, 
Mary  L.  Howe,  stated  a  cause  of  action  amply  sutiicient  to  withstand  defends 
ant's  demurrer  thereto  for  the  alleged  insufficiency  of  the  facts  therein  to  con- 
stitute a  cause  of  action.  After  the  cause  was  remanded  to  the  court  below, 
defendant's  demurrer  to  the  first  paragraph  of  complaint  was  overruled,  in 
obedience  to  the  mandate  of  this  court.  Defendant  then  answered  in  three 
paragraphs,  of  which  the  first  stated  a  special  defense;  the  second  was  a  gen- 
eral denial  of  the  first  paragraph  of  complaint;  and  in  the  third  paragraph  of 
his  answer  he  denied,  under  oath,  his  execution  of  the  bond  in  suit.  Rela- 
trix replied  by  a  general  denial  of  the  first  paragraph  of  answer.  The  issues 
joined  were  tried  by  a  jury,  and  a  verdict  was  returned  for  plaintiff's  rela- 
trix, assessing  her  damages  in  the  sum  of  $200;  and,  over  defendant's  motion 
for  a  new  trial,  the  court  rendered  judgment  on  the  verdict.  In  this  court 
the  only  error  assigned  by  defendant,  Britton,  is  predicated  upon  the  overrul- 
ing of  his  motion  for  a  new  trial. 

Plaintiff's  relatrix  sued  herein  upon  a  guardian's  bond  alleged  to  have  been 
executed  by  one  Edward  O.  Rowe,  as  guardian  of  the  persons  and  property 
of  relatrix  and  others,  minor  heirs  of  Maiy  Rowe,  deceased,  and  defendant, 
Britton,  as  his  surety  therein.  This  bond  is  set  out  at  length  in  our  opinion 
on  the  former  appeal.  It  was  imperfect,  in  that  the  oblij^ors  therein  were 
,** bound  unto  the  state  of  Indiana  in  the  sum  of dollars,"  and  was  con- 
ditioned that  '4f  the  above-bound  Edward  O.  Rowe  will  faithfully  discharge 
his  duties  as  guardian  of  the  persons  and  property  of  Henry  Rowe,  Mary  Jj. 
jRowe,  *  *  ♦  minor  heirs  of  Mary  Rowe,  deceased,  then  the  above  obli- 
gatibn  is  to  be  void,  else  to  remain  in  force."  In  section  2516,  Rev. St.  1881, 
^in  force  since  May  6,  1858,  It  is  provided  as  follows:  ''Such  guardian's  bond 
shall  not  be  void  on  account  of  any  informality,  illegality,  or  defect,  either 
formal  or  substantial,  in  the  same;  nor  on  account  of  any  defect,  informality, 
or  illegality  in  the  appointment  of  such  guardian,  but  shall  have  the  same 
force  and  effect  as  if  such  appointment  had  been  legally  made,  and  such  bond 
legally  executed."  In  view  of  the  provisions  of  this  section  of  the  statute 
''touching  the  relation  of  guardian  and  ward,"  we  held,  on  the  former  ap- 
peal herein,  that  a  guardian's  bond  is  valid  and  enforceable,  even  as  against 
a  surety  therein,  although  no  penalty  whatever  is  expressed  in  such  bond. 
In  the  opinion  of  the  court  on  the  former  appeal  herein,  aftei*  quoting  such 
section  of  the  statute,  it  is  said:  "This  statute  is  as  broad  and  comprehensive 
as  it  was  possible  for  the  legislature  to  make  it,  and  it  makes  all  bonds  effect- 
ive, no  matter  what  omissions  are  found  to  exist.  It  holds  sureties  liable  for 
the  faithful  discharge  of  the  duties  of  the  guardian,  and  make  them  responsi- 
ble for  losses  arising  from  a  breach  of  duty.  The  omission  of  the  penalty  does 
not  invalidate  the  bond.  Notwithstanding  its  omission,  the  bond  still  holds 
the  surety  responsible  for  the  acts  of  the  guardian.  The  failure  to  prescribe 
the  penalty  leaves  the  surety's  liability  to  be  ascertained  by  determining  the 
duty  of  the  guardian,  and  the  loss  resulting  from  the  failure  to  perform  it. 
The  failure  to  name  the  penalty  does  not  avoid  the  bond.    It  simply  leaves 
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the  measurement  of  the  recovery  to  be  ascertained  by  finding  the  loss  lesult- 
ing  from  the  failure  to  perform  the  duties  enjoined  by  law. "  We  have  quoted 
thus  liberally  from  our  opinion  on  the  former  appeal  herein,,  for  the  purpose 
of  showing  that  a  guardian's  bond,  however  defective  it  may  be,  is  rendered 
valid  and  binding  on  both  principal  and  surety,  by  force  of  the  provisions  of 
section  2516,  above  quoted,  for  all  losses  resulting  from  any  breach  of  the 
guardian's  duty. 

We  proceed  now  to  the  consideration  of  the  alleged  errors  of  law  occurring 
at  the  trial,  of  which  defendant's  learned  counsel  complain  in  tlieir  exhaustive 
brief  of  this  cause.  It  is  shown  by  a  bill  of  exceptions,  properly  in  the  record, 
that,  while  the  relatrix  was  introducing  her  evidence  in  chief  on  the  trial, 
she  "admitted,  in  open  court  and  before  the  jury  impaneled  to  try  said  cause, 
that  she  was  not  twenty-one  years  of  age."  Thereupon  the  defendant  moved 
the  court  to  dismiss  tliis  cause  oa  the  ground  that  relatrix  was  a  minor,  and 
a  minor  could  not  be  relatrix,  which  motion  was  overruled  by  the  court,  and 
defendant  excepted.  Defendant  then  asked  leave  of  the  court  to  file  an  addi- 
tional paragraph  of  answer  showing  the  minority  of  relatrix,  and  that  the  fact 
was  unknown  to  him  and  his  counsel  until  after  the  trial  had  begun;  but  such 
leave  was  refused  by  the  court,  and  defendant  excepted.  Defendant  then 
moved  the  court  to  require  that  relatrix  should  prosecutethis  suit  by  a  respon- 
sible person  appearing  as  her  next  friend,  which  motion  was  overruled  by  the 
court,  and  defendant  excepted.  These  three  rulings  of  the  trial  couit  relate 
to  the  same  subject,  and  present  the  same  questions,  and  may  be  properly  con- 
sidered together.  It  is  manifest  that  each  of  these  motions  of  defendant  is 
founded  upon  the  provisions  of  section  256,  Bev.  St.  1881,  and  the  oonstruo* 
tion  placed  thereon  by  bis  counsel.  In  that  section  it  is  provided  as  follows: 
''Before  any  process  shall  be  issued  in  the  name  of  an  infant  who  is  a  sole 
plaintiflr,  a  competent  and  responsible  person  shall  consent  in  writing  to  ap- 
pear as  the'next  friend  of  such  infant;  and  sux^h  next  friend  shall  be  respon- 
sible for  the  costs  of  such  action,  and  thereupon  process  shall  issue  as  in  other 
cases. "  Although  this  action  was  commeoced,  and  properly  so,  in  the  name  of 
the  state  of  Indiana  as  plaintiff,  yet  the'  relatrix,  Mary  L.  Bowe»  was,  with- 
out doubt,  the  real  plaintiff  herein;  and  if  it  were  true,  as  claimed  by  defend- 
ant's counsel,  that  under  the  provisions  of  section  526*  above  quoted,  an  in- 
fant under  the  age  of  21  years  could  not  be  a  relator  in  an  action  on  a  penal 
bond,  payable  to  the  state,  under  which  he  or  she  Wiis  a  beneficiary,  the  sole 
reason  therefor  would  be  that  he  or  she  could  not  be  a  sole  plaintiff  In  such  an 
action  unless  and  until  a  competent  and  responsible  person  should  consent  in 
writing  to  appear  as  his  or  her  next  friend  therein.  If  the  section  quoted  con- 
tained all  the  provisions  of  our  Civil  Code  which  had  any  bearing  upon  the 
rulings  under  consideration,  there  would  be  some  grounds  for  defendant's  con- 
tention that  the  court  below  had  erred  in  those  rulings.  But  there  are  other 
provisions  of  our  Civil  Code  which,  we  think,  strongly  support  the  rulings  of 
the  trial  court  of  which  defendant  complains.  Thus,  In  section  255,  liev.  St. 
1881,  it  is  provided  as  follows:  "When  an  infant  shall  have  a  right  of  action, 
such  infant  shall  be  entitled  to  bring  suit  thereon,  and  the  same  shall  not  be 
delayed  or  deferred  on  account  of  such  infant  not  being  of  full  age*"  From 
the  facts  stated  in  the  complaint  of  the  relatrix  herein,  sustained,  as  they  were, 
by  the  evidence  in  the  record,  she  bad  a  clear  right  of  action  against  the  de- 
fendant, which,  under  the  statute,  was  not  to  be  '* delayed  or  deferred"  on  ac- 
count of  her  not  being  of  full  age.  It  may  be  said,  however,  that  there  is 
nothing  in  the  section  last  quoted  which  would  excuse  or  prevent  the  relatrix 
herein  from  complying  with  the  requirements  of  section  256,  aupra^  by  pro- 
curing the  written  consent  of  a  competent  and  responsible  person  to  appear  in 
this  action  as  her  next  friend.  This  is  true,  no  doubt,  as  a  general  rule,  but 
not,  we  think,  as  applied  to  this  case,  as  shown  by  the  record  thereof.  It  ap- 
pears from  the  record  that,  long  before  the  ti'ial  of  this  cause,  and  befojre  the 
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former  appeal  thereof  to  this  coart,  upon  a  proper  showing  made  by  the  rela- 
trix  to  the  satisfaction  of  the  court  below  that  she  was  a  poor  person,  wlUiout 
sufficient  means  to  prosecute  this  action,  it  was  ordered  by  such  court  that  she 
should  be  admitted  to  prosecute  her  suit  herein  as  a  poor  person,  and  the  court 
assigned  her  counsel  to  prosecute  her  cause,  and  required  the  officers  of  the 
court  to  do  their  duty  in  tiie  case  '*  without  taking  any  fee  or  reward  tlierefoi 
from  such  poor  person."  This  action  of  the  court  below  was  had  under  and 
pursuant  to,  and  in  strict  conformity  with,  the  provisions  of  section  260,  He  v. 
St.  1881.  In  view  of  this  action  of  the  court,  it  cannot  be  held  that  the  court 
below  erred  in  any  of  the  rulings  which  we  are  now  considering,  or  in  refus- 
ing to  require  the  relatrix  to  procure  the  written  consent  of  a  competent  and 
responsible  person  to  appear  as  her  next  friend  herein.  It  would  have  en- 
tirely defeated  the  purpose  of  section  260,  supra,  and  rendered  nugatory  the 
oi*der  of  the  trial  court,  pursuant  thereto,  admitting  relatrix  to  prosecute  this 
action  as  a  poor  person,  if  she  had  been  required  by  the  court  to  procure  a 
competent  and  responsible  pei*son  to  appear  as  her  next  friend  in  the  prosecu- 
tion of  this  suit;  for  the  provisions  of  section  256,  supra^  is  mandatory, 
which  declares  that  '*such  next  friend  shall  be  responsible  for  the  costs  of 
such  action."  In  Hood  v.  PearaoUt  67  Ind.  368,  it  was  held  by  this  court,  in 
a  carefully  considered  opinion,  that,  construing  together  the  provisions  of 
sections  256  and  260,  supra*  an  Infant  plaintiff  has  the  right,  upon  showing 
to  the  satisfaction  of  the  proper  court  that  he  is  a  '*poor  person  not  having 
sufficient  means  to  prosecute  his  action,"  to  be  admitted  by  the  court  toprose- 
cute  the  action  ''as  a  poor  person,"  without  the  procurement  of  ft  next  friend 
to  appear  therein.  The  case  cited  was  approved  and  followed,  upon  tlie 
points  under  consideration,  in  Wright  v.  McLarinan,  92  Ind.  103,  and  we  still 
adhere  to  it  in  the  case  at  bar. 

2.  Defendant's  counsel  next  insist  very  earnestly  that  the  court  below  erred 
in  admitting  the  bond  sued  upon  in  evidence  without  sufficient  proof  first 
made  of  his  execution  of  such  bond.  This  point  is  not  well  taken,  and  cannot 
be  sustained.  Defendant  admitted  that  his  genuine  signature  was  attached 
to  the  bond  in  suit,  and  his  only  contention  was  that  he  had  never  delivered 
such  bond,  nor  authorized  its  delivery,  to  the  clerk  of  the  court  below.  It  ap- 
peared from  the  bond  itself  that  it  had  been  taken,  approved,  and  filed  by  such 
clerk  more  than  12  years  before  the  trial  of  this  cause.  Although  defendant 
had  denied  under  oath  his  execution  of  the  bond  sued  upon,  yet  the  evidence 
before  the  court,  we  think,  fully  authorized  the  admission  of  such  bond  in 
evidence. 

3.  Finally,  it  is  claimed  on  behalf  of  defendant  that  the  court  below  erred 
Id  excluding  evidence  tending  to  prove  that,  at  the  time  he  signed  the  bond 
in  suit,  he  ordered  the  clerk  of  such  court  not  to  accept  the  bond  without  an- 
other surety  therein,  and  that  the  clerk  refused  to  accept  such  bond.  Mani- 
festly, this  evidence  was  oifered  by  defendant  in  support  of  liis  plea  of  nan 
est  factum,  iind  for  no  other  purpose.  But  it  is  shown  by  the  record  that  de- 
fendant offered  such  evidence  on  his  cross-examination  of  a  witness  intro- 
duced by  relatrix  in  support  of  her  cause  of  action.  The  evidence  offered 
was  not  competent  or  legitimate,  strictly  speaking,  on  cross-examination ;  and 
we  may  well  suppose  that  it  was  on  this  ground  such  evidence  was  excluded 
by  the  learned  judge  of  the  trial  court.  Railway  Co,  y.  Lutes^  112  Ind.  276, 
284,  11  N.  E.  Bep.  784. 14  N.  E.  Rep.  706. 

Defendant's  motion  for  a  new  trial  was  correctly  overruled.  The  Judgment 
is  affirmed,  with  costs. 

v.l7N.E.no.8 — 17 
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016  Ind.  128) 

Stoltb  c.  Statb. 
{Supreme  Court  of  Indiana    May  80, 1888.) 

1.  IHTOXIOATIKO  LiQUORS— SUNDAT  SiXKa— BviDBNOB.  ,  .•.     *  .,    -^  ^#  *v* 

On  an  indictment  for  aeUing  intoxicating  liquors  on  Sunday,  tne  fauure  oi  tw 
state  to  prove  the  names  of  those  to  whom  the  Uqvpr  was  sold,  is  immaterial,  wnen 
defendant  himself  proved  such  names.  v 

9.  AppEAii— Review— Conflict  of  Evidbnob.  ^  ^  ^    ^  .  ,    ^  ,^  ^^ 

Where  there  is  a  conflict  of  evidence,  it  is  the  right  ancT^Jity  <>'  *^,V^~  ^^J? 
determine  the  credibility  of  the  witnesses;  and  the  appellattf>6Purt  will  not  reverse 
a  judgment  upon  the  weight  of  the  evidenoe.  ^ , 

Appeal  from  criminal  court,  Marion  county;  William  lBvi*N»  Judge. 
Indictment  against  Henry  Stolte  for  the  unlawful  selling  oi\  Intoxicating 
liquors  on  Sunday.    Defendant  was  found  guilty,  fined,  and  he  .^fpeals- 
/.  If.  8cott»  for  appellant.    L.  T.  Michenerf  Atty.  Gen.,  for  appall©®- 

ZoLLABS,  J.  Appellant  was  fined  below  for  having  sold  intoxicau^  ^^ 
nor  on  Sunday.  The  only  ground  urged  for  a  reversal  is  that  the  finding^^^ 
Judgment  are  not  sustained  by  sufficient  evidence.  It  is  claimed  that  1^''' 
state  did  not  prove  the  names  of  the  persons  to  whom  it  claimed  the  liquo 
was  sold,  nor  in  any  way  identify  them.  Without  deciding  what  the  state"^ 
proved,  or  was  bound  to  prove,  in  that  regard,  it  is  sufficient  here  that  appel- 
lant, by  himself  and  his  witnesses,  very  clearly  proved  the  names  of  those 
pei'sons.  The  real  dispute  was  as  to  whether  appellant  sold  them  beer,  as 
claimed  by  the  state,  or  sweet  cider,  as  claimed  by  him.    Upon  that  question  I 

there  was  a  conflict  in  the  testimony.    It  was  the  right  and  duty  of  the  trial  I 

court  to  determine  the  credibility  of  the  witnesses,  and  it  had  facilities  for 
doing  that  which  it  is  impossible  for  this  court  to  have.  Where  tliere  is  such 
a  conflict,  this  court,  as  has  been  many  times  decided,  wUl  not  reverse  a  judg-  j 

ment  upon  the  weight  of  the  evidence.    Judgment  affirmed^  with  costs.  i 


(US  Ind.  129)  — _ 

ZiMHEBMAN  «.  StATB. 
(Supreme  Covrt  of  Indiana,    May  80, 1888.) 

JUBT— <:k>MFBTBNOT  OF  JUROR— SpBOIAL  BaILIVF. 

One  employed  by  the  sheriff  to  serve  subpoenas  in  a  prosecution  for  a  criminal 
offense  is  incompetent  as  a  iuror  in  the  trial  of  such  cause,  since  the  sheriff,  not  be- 
ing entitled  to  fees  for  serving  such  subpoenas  unless  the  accused  ia  convicted,  ia 
pecuniarily  interested  in  securing  a  conviction. 

Appeal  from  circuit  court,  Sullivan  county;  W.  M.  Franklin,  Special 
Judge. 

John^  C.  Chaney  and  Walter  S,  Maple,  for  appellant  Louie  T.  Michenert 
for  appellee. 

Elliott,  J.  One  of  the  Jurors  who  tried  this  case  on  his  voir  dire  made 
this  statement:  '*I  acted  as  bailiff,  by  appointment  of  the  sheriif,  in  this 
cause,  and  as  such  subpoenaed  the  witnesses  for  the  state  herein,  at  this  term 
of  this  court,  for  this  day,  and  I  had  been  placed  upon  the  regular  panel  of 
Jurors  the  day  before,  to  fill  a  vacancy  therein."  The  appellant  unsuccess- 
fully challenged  the  juror  for  cause.  The  challenge  should  have  been  sus- 
tained. A  man  called  as  a  juror  cannot  be  permitted  to  act  as  the  bailiff  of 
the  sheriff  in  serving  subpoenas  in  a  prosecution  for  a  criminal  offense,  and 
retain  his  place  on  the  panel.  A  person  who  acts  for  the  sheriff  in  a  criminal 
case  in  the  capacity  in  which  the  juror  challenged  did  act  in  this  instance  can- 
not be  regarded  as  an  impartial  juror.  We  know,  as  matter  of  law,  that  the 
sheriff,  in  such  a  case  as  this,  is  not  entitled  to  fees  for  serving  subpoenas 
unless  the  accused  is  convicted*  and  he  is  therefore  interested  in  securing  a 
O0Hviction.     A  person  employed  by  the  sheriff  to  serve  subpoenas  is  the 
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agent,  and,  in  a  qualified  sense,  the  deputy  of  that  office,  and  it  is  settled  law 
that  one  who  is  in  the  employ  of  a  person  having  a  pecuniary  interest  in  the 
result  of  the  prosecution  cannot  be  a  competent  juror.  Neither  the  sheriff 
nor  a  regularly  constituted  deputy  would,  it  seems  clear,  be  a  qpmpetent 
juror,  and  we  cannot  perceive  why  the  principle  on  which  that  rule  rests  does 
not  apply  to  bailiffs  employed  by  the  sheriff  to  serve  subpoenas  in  a  case 
which  he  is  called  upon  to  try.  It  is  difficult  to  conceive  any  just  ground 
upon  which  it  can  be  held  that  a  juror  in  a  criminal  prosecution  may  act  for 
the  sheriff  and  still  retain  his  place  on  the  jury.  If  the  juror  accepts  employ- 
ment from  the  sheriff  he  destroys  his  competency  to  serve  as  a  juror  in  the 
case  wherein  he  acts  for  the  sheriff.  In  our  opinion,  the  case  before  us  falls 
fully  within  the  rule  laid  down  in  the  carefully  considered  case  of  Block  v. 
State,  100  Ind.  357.  We  adhere  to  the  rule  declared  in  the  cases  of  Johnson 
V.  BolUday,  79  Ind.  151,  and  Railroad  Co.  v.  Pitzer,  109  Ind.  179,  6  N.  E. 
Hep.  310,  and  10  N.  E.  liep.  70,  but  we  do  not  think  that  the  rule  applies  to 
this  case.  The  statement  of  the  juror  fully  discloses  his  incorapetency,  and 
no  explanation  that  he  could  make  could  break  the  force  of  his  statement. 
The  statement  so  clearly  discloses  his  incompetency  that  nothing  he  could  say 
would  destroy  the  effect  of  that  statement.  The  record,  therefore,  affirma- 
tively shows  that  an  incompetent  juror  was  accepted  despite  the  challenge  of 
the  appellant.    Judgment  reversed. 


(U5  Ind.  124) 

Dehokity  f).  Paxson  et  al. 
(Supreme  Court  of  Indiana.    May  80, 1888.) 

Ghattbl  Mortgage — Foreclosubb — ^Rights  of  Junior  Mortgagers. 

Where  a  senior  mortgage  has  been  foreclosed,  and  the  property  bought  by  the 
mortgagor  at  an  nnimpeached  sale  regularly  made,  the  price  paid  will,  in  the  ab- 
sence 01  fraud,  be  presumed  to  have  conclusively  fixed  the  value  of  the  property; 
and  a  junior  mortgagee  cannot,  by  showing  that  the  property  did  not  sell  lor  its 
full  value,  have  the  first  mortgage  satisfied  to  any  greater  extent  than  the  price 
paid  at  such  sale. 

.  Appeal  from  circuit  court,  Madison  county;  D.  Moss,  Judge. 

Action  by  James  M.  Dehority  against  Joseph  B.  Paxson  and  others  to  fore- 
close a  mortgage.    There  was  judgment  for  defendants,  and  plaintiff  appeals. 

Robinson  <&  Lo^tt  and  M.  A,  ChipmaUf  for  appellant,  Henry  <&  Ryan, 
for  appellees. 

Mitchell,  J.  Petition  by  Behority  to  reinstate  the  record  of  an  alleged 
unsatisfied  judgment  and  decree  foreclosing  certain  mortgages,  entered  at  the 
June  term,  1880,  of  the  Madison  circuit  court,  in  favor  of  Frederick  Tykle 
against  Joseph  H.  Paxson  and  David  Foland,  for  $1,800  and  upwards,  which 
record,  it  is  alleged,  had  been  destroyed  by  fire,  in  a  general  destruction  of  the 
records  of  the  Madison  circuit  court,  resulting  from  the  burning  of  the  court- 
house on  the  10th  day  of  December,  1880.  It  is  alleged  that  the  judgment 
and  decree  had  been  duly  assigned  by  Tykle  to  Dehority.  Simon,  and  others, 
who  were  parties  to  the  original  decree,  and  were  alleged  to  be  the  holders  of 
junior  mortgages  on  the  real  estate  mortgaged  to  TykLd,  answered,  admitting 
the  facts  stated  in  the  complaint  or  petition ;  but  in  avoidance  they  averred 
that  both  the  mortgages  foreclosed  by  Tykle  had  been  executed  as  a  security 
for  the  same  debt;  that  one  covered  certain  real  estate  upon  which  the  defend- 
ants held  junior  mortgages,  to  secure  debts  owing  to  them  respectively  by  the 
mortgagors;  and  that  the  other,  which  had  been  duly  foreclosed  by  the  plain- 
tiff's assignor,  covered  a  large  amount  of  personal  properly  owned  by  the 
mortgagors,  of  the  value  of  $2,500,  which  property  the  plaintiff  had  caused  to 
be  sold  by  the  sheriff,  on  a  certified  copy  of  the  decree  of  foreclosure  mentioned 
in  the  complaint.    It  is  alleged  that  the  plaintiff  bid  off»  and  purchased  the 
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personal  property  covered  by  the  chattel  mortgage  at  the  sale,  for  the  nominal 
price  of  8232,  although  it  was  reasonably  worth  82,500.  As  a  conclusion 
drawn  from  the  foregoing  facts,  the  pleader  states  that  the  judgment  and  de- 
cree taken  by  Tykle,  and  by  him  assigned  to  the  plaintiff,  have  been  fully 
satisfied  by  the  above-mentioned  sale. 

The  court  held  the  answer  sufficient  on  demurrer,  and  the  only  question  in- 
volved relates  to  the  propriety  of  this  ruling.  Counsel  for  appellee  assert, 
and  seek  to  maintain  the  proposition,  that  whenever  property  of  a  judgment 
debtor  of  a  value  sufficient  to  satisfy  the  judgment  has  been  levied  on,  and 
the  title  of  the  judgment  debtor  has  been  divested  and  lost,  whether  by  an  ex- 
ecution sale  or  otherwise,  the  judgment  is  to  be  deemed  satisfied  to  the  ex- 
tent of  the  value  of  the  property  thus  taken.  At  least,  it  is  said,  this  must 
be  the  rule  as  respects  the  execution  plaintiff,  and  those  holding  junior  incum- 
brances. The  proposition  is  not  maintainable^  It  has  often  been  broadly 
stated  that  a  levy  upon  the  judgment  debtor's  personal  property,  of  sufticient 
value  to  satisfy  the  execution,  wBa  perse  an  extinguishment  of  the  judgment, 
and  hence  a  satisfaction  of  the  execution.  The  inaccuracy  of  this  statement 
has  been  repeatedly  shown.  Such  a  levy  is  not  an  absolute  satisfaction,  but 
is  to  be  considered  a  prima  facie  payment  or  satisfaction  sub  modo.  If  it  ap- 
pears that  the  levy  has  been  regularly  exhausted  by  a  sale  duly  made,  and 
that  the  sale  has  failed  to  produce  a  sum  sufficient  to  satisfy  the  judgment, 
the  levy  and  sale  will  be  regarded  as  satisfaction  pro  tanto^  and  a  new  exe- 
cution may  be  had  for  the  residue.  The  most  that  can  be  said  is  that  a  levy 
upon  goods  of  sufficient  value  to  pay  the  judgment  raises  a  presumption  that 
the  execution  is  satisfied.  This  presumption  may  be  overcome  by  a  return  of 
the  officer  showing  that  the  property  had  been  duly  and  lawfully  sold,  and 
that  a  sale  regularly  made  had  not  been  productive  of  sufficient  to  pay  the 
debt.  Mcintosh  v.  Chew,  1  Blackf.  289;  Neffy.  Hagaman,  78  Ind.  57;  Mc- 
Cabe  V.  Goodwins,  65  Ind.  288;  Richey  v.  Merritt,  108  Ind.  347,  9  N.  E.  Kep. 
368;  U.  S.  V.  Dashiel,  8  Wall.  688;  Trapnall  v.  Richardson,  13  Ark.  543,  58 
Amer.  Dec.  338,  and  note;  Banta  v,  McClennan,  14  N.  J.  Eq.  120.  As  will 
be  observed,  the  application  of  the  rule  relating  to  the  effect  of  a  levy  is  con- 
fined almost  exclusively  to  cases  where  it  appeared  that,  after  sufficient  prop- 
erty had  been  seized  to  satisfy  the  execution,  the  property  had  been  wasted, 
or  the  levy  released,  or  in  some  other  way  rendered  ineffectual,  without  the 
consent  of  a  surety  or  other  person  occupying  such  a  relation  to  the  debt  as 
entitled  him  to  insist  upon  a  sale  of  the  property.  In  all  such  cases  it  is  in- 
cumbent on  the  plaintiff  to  show  why  the  property  thus  taken  was  not  sold 
in  the  regular  course,  and  the  proceeds  applied  to  the  extinguishment  of  the 
debt.  Johnson  v.  TuttlSy  9  K.  J.  Eq.  365.  The  purpose  of  issuing  an  exe- 
cution is  to  obtain  satisfaction  of  the  debt.  The  law  will  not  tolerate  the  levy- 
ing upon  property  merely  as  a  security,  or  to  protect  the  property  for  the 
accommodation  of  the  debtor.  Pary^s  Appeal,  41  Pa.  St.  273;  Landis  v. 
Evans,  113  Pa.  St.  332,  6  Atl.  Rep.  908;  Appeal  of  Lazelere  Co.,  13  Atl. 
Rep.  85.  Where,  however,  the  property  has  been  levied  upon  and  regularly 
sold,  and  the  proceeds  properly  applied,  we  know  of  no  authority,  nor  can  we 
conceive  of  any  sound  principle,  which  would  permit  an  inquiry  into  the  actual 
value  of  the  property  with  a  view  of  showing  that  the  judgment  had  been 
satisfied  by  the  levy,  without  regard  to  the  sum  produced  by  the  sale.  Wliere 
property  has  been  sold  at  public  sale,  after  due  and  lawful  notice  in  pursu- 
ance of  the  decree  of  a  court,  parties  are  bound  by  the  value  of  the  property 
as  fixed  by  the  highest  bidder,  until  the  sale  is  set  aside,  or  in  some  way  im- 
peached for  fraud  or  irregularity.  ''It  is  to  be  presumed  that  property  sold 
at  a  regular  sale  fetches  its  true  value,"  while  a  contrary  presumption  arises 
as  to  irregular  sales.  Horn  v.  Ross,  20  Ga.  210,  65  Amer.  Dec.  621.  If  the 
price  was  so  grossly  inadequate  as  to  shock  a  correct  mind,  this  inadequacy  of 
prioe  might  furnish  a  strong  presumption  of  fraud  or  irregularity^  and  entitle 
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the  party  injured  to  have  the  sale  set  aside  upon  seasonable  application. 
FUtcher  v.  McQill,  110  Ind.  395,  10  N.  E.  Rep.  651,  and  11  N.  E.  Rep.  779. 
If,  however,  parties  to  the  decree  affirm  the  sale,  they  also  affirm  the  price  at 
which  the  property  sold.  They  cannot,  without  questioning  the  validity  and 
regularity  of  the  sale,  enter  upon  an  inquiry  concerning  the  value  of  the  prop- 
erty. The  answer  in  the  present  case  shows  that  the  plaintiff's  assignor  fore- 
closed his  chattel  mortgage  by  proceedings  in  chancery.  The  appellees  were 
parties  to  that  decree.  The  sheriff  afterwards  took  possession  of  the  mort- 
gaged chattels,  and  sold  them  pursuant  to  the  order  of  the  court.  This  sale, 
as  the  answer  affirmatively  sliows,  produced  an  amount  insufficient  to  pay  the 
debt.  Without  in  any  manner  attacking  the  sale  or  questioning  its  regular- 
ity, the  appellees  propose  to  satisfy  the  appellant's  Judgment  by  extraneous 
proof  that  the  property  sold  and  purchased  by  him  was  of  sufficient  value  to 
satisfy  the  judgment.  This  cannot  be  done.  When  a  chattel  mortgage  has 
been  foreclosed,  either  by  proceedings  in  chancery  or  in  pursuance  of  a  power, 
the  price  paid  by  the  highest  bidder,  at  an  un impeached  sale  regularly  made^ 
will,  in  the  absence  of  fraud,  be  presdmed  to  have  conclusively  fixed  the  value 
of  the  property  for  the  purpose  of  being  applied  to  the  debt.  Lee  v.  FoXt  US 
Ind.  98, 14  N.  E.  Rep.  889.  Tliere  could  be  no  propriety  in  requiring  a  mort- 
gagee to  go  through  the  ceremony  of  foreclosing  his  mortgage,  and  making  a 
public  sale  of  the  property,  if  in  the  end  he  is  to  be  charged  witii  the  amount 
that  parties  inter^ted  may  be  able  to  show  the  property  was  actually  worth, 
without  regard  to  the  amount  the  sale  produced.  In  contemplation  of  law 
the  only  purpose  of  making  a  sale  of  mortgaged  chattels,  the  legal  title  of 
which  is  conditionally  in  the  mortgagee,  is  to  ascertain  their  value,  as  appli- 
,  cable  to  the  mortgage  debt,  thus  giving  the  mortgagor  the  benefit  of  his  equity 
'  of  redemption  if  the  goods  are  worth  more,  or  leaving  him  liable  for  the  i^esi- 
due  if  they  are  worth  less,  than  the  debt.  It  was  error  to  overrule  the  de- 
murrer to  the  answer.    The  judgment  is  reversed,  with  costs. 


(115  Ind.  62) 

Heuston  v.  Simpson  et  cH. 

{Supreme  Court  of  IndUma*    May  29, 1888.) 

Witness— Compbtbnot—Phtsioiah. 

Under  Rev.  St.  Ind.  1881,  i  497,  which  forbids  physicians  to  testify  as  to  matter 
communicated  to  them,  as  such,  by  patients  in  the  course  of  their  prof  essional  duties, 
a  physician  is  not  a  competent  witness  to  prove  the  mental  and  physical  condition 
ox  his  patient,  whether  his  knowledge  thereof  was  derived  from  words  of  the  pa- 
tient, his  own  observation,  or  his  professional  examination. 

Appeal  from  circuit  court,  Lawrence  county;  E.  D.  Pearson,  Judge. 

Action  by  Jonathan  B.  Houston  against  William  Simpson  and  othera  to  set 
aside  a  will.  Bev.  St.  Ind.  1881,  §  497,  declares:  ''The  following  persons 
shall  not  be  competent  witnesses:  «  ♦  *  Fourth,  physicians,  as  to  mat- 
ter communicated  to  them,  as  such,  by  patients  in  the  course  of  their  profes- 
sional duties,  or  advice  given  in  such  cases." 

Fred.  L.  Prow,  Qeorge  W,  Friedley,  and  Joseph  Giles,  for  appellant.  Dun,n 
^  Dunn,  W.  H.  Edwards,  and  Thad,  Huston,  for  appellees. 

Elliott,  J.  This  action  was  brought  by  the  appellant  to  set  aside  the  will 
of  his  deceased  brother,  David  Heuston.  The  executor  and  devisees  were  made 
defendants.  On  the  trial,  two  of  the  physicians  who  attended  the  testator  in 
his  last  illness  were  called  as  witnesses,  and  the  appellant  proposed  to  prove 
by  them  the  mental  and  physical  condition  of  the  testator.  The  appellees  ob- 
jected, on  the  ground  that  an  attending  physician  cannot  testify  as  to  the  re- 
sult of  an  examination  made  by  him  in  a  professional  capacity,  nor  as  to  any 
facts  observed  or  learned  by  him  while  acting  in  that  capacity.  The  objec* 
tion  prevailed.    Appellees  defend  the  ruling  of  the  trial  court  upon  the  aa- 
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thority  of  section  497,  Rev.  St.,  and  the  case  of  Association  v.  Beck,  77  Ind. 
203.  In  that  case  the  court  quoted  with  approval  from  the  case  of  Edington 
y.  Insurance  Co,,  5  Hun,  1,  this  language:  '*The  secrets  of  the  sick-chamber 
cannot  be  revealed,  because  the  patient  was  too  sick  to  talk,  or  was  temporarily 
deprived  of  his  faculties  by  delirium  or  fever,  or  any  other  diseasoy  or  because 
the  physician  asked  no  questions.  The  statute  seals  the  lips  of  the  physician 
against  divulging  in  a  court  of  justice  the  intelligence  which  he  acquired  in 
the  necessary  discharge  of  his  professional  duty."  The  last  sentence  in  the 
extract  we  have  made  from  Edington  v.  Insurance  Co,,  supra,  correctly  de- 
clares the  law.  If  the  knowledge  is  acquired  in  the  chamber  of  the  patient, 
and  in  tlie  discharge  of  professional  duty,  the  physician  can  make  no  disclos- 
ure. This  is  true  whether  the  knowledge  is  communicated  by  the  words  of  the 
patient,  or  is  gained  by  observation,  or  is  the  resultof  a  professional  examina- 
tion. The  law  forbids  the  physician  from  disclosing  what  he  learns  in  the 
sick-room,  no  matter  by  what  method  he  acquires  his  knowledge.  Association 
V.  Beck,  supra;  Association  v.  Riddle,  91  Ind.  84;  In^surance  Co,  v.  WileVp 
100  Ind.  92;  Turnpike  Co.  v.  Andrews,  102  Ind.  138,  1 N.  E.  Rep.  364;  WUU 
iams  Y,  Johnson,  112  Ind.  278,  13  N.  E.  Rep.  872;  Rap.  Wit.  §  272.  The 
rule  we  have  stated  is  a  general  one,  for  the  statute  makes  no  exception^.  It 
is  a  rule  that  may  be  invoked  by  the  representatives  of  the  deceased  patient. 
It  must,  therefore,  apply  to  this  case,  unless  the  court  legislates,  and  by  legis- 
lation creates  an  exception.  That  we  cannot  do.  The  case  before  us  is  within 
the  rule,  and  must  be  decided  as  the  rule  requires.  The  question  came  before 
the  court  in  Renihan  v.  Dennin,  103  N.  Y.  573,  9  N.  E.  Rep.  320,  as  it  comes 
before  us,  in  an  action  to  set  aside  a  will,  and  it  was  held,  all  judges  concur- 
ring, that  the  testimony  was  incompetent.  The  case  of  Coryell  v.  8tone,  62 
Ind.  307,  is  not  in  point.  There  was  no  such  question  in  that  case  as  we  have  ' 
in  this,  for  there  was  no  attempt  in  that  case  to  secure  a  disclosure  of  knowl- 
edge acquired  by  a  physician  in  his  professional  capacity.  In  VanvaXkenberg 
V.  Vanvalkeriberg,  90  Ind.  433,  no  question  was  made  as  to  the  competency 
of  the  witnesses,  nor  was  any  such  question  made  in  Dyer  v.  Dyer,  87  Ind.  13, 
so  that  neither  of  these  cases  lends  any  support  to  the  appellant's  position.  The 
instructions  taken,  as  they  must  be,  as  an  entirety,  correctly  stated  the  law  to 
the  jury.    Judgment  affirmed. 

(115  Ind.  45) 

Williams  «.  Lewis  et  ah 
{Supreme  Court  of  Indtcma,    May  29, 1888.) 

P*RTNER8raP— ADMI88IOK8  OP  PaBTHBB— ESTOPPEL. 

A  partner  cannot,  in  the  absenoe  of  his  copartners,  subject  speoifio  articles  of  the 
partnership  property  to  the  individual  debts  of  one  of  them,  by  doolarations  or  ad- 
missions that  they  are  such  person's  individual  property,  nor  will  his  knowledge, 
presence,  or  unauthorized  acquiescence,  at  a  levy  ana  execution  sale  thereof  to  sat- 
isfy such  individual  debts,  estop  his  copartners,  who  are  absent  and  without  notioe, 
from  asserting  their  partnership  rights. 

Appeal  from  circuit  court,  Switzerland  county;  James  Y.  Allison,  Judge. 
W,  R,  Johnston  and  Works  &  Schroeder,  for  appellant.    James  B.  Mc* 
Crellis,  for  appellees. 

Mitchell,  J.  Complaint  by  James  W.  Lewis,  Benjamin  W.  Simmons,  and 
James  G.Long  against  John  E.  Williams,  to  set  aside  a  constable's  sale  of  cer- 
tain personal  property,  and  to  enjoin  the  defendant  from  removing  property 
alleged  to  have  been  wrongfully  sold  to  and  purchased  by  him  at  such  sale. 
It  is  charged  in  the  complaint  that  in  February,  1885,  the  plaintiffs,  as  part- 
ners, under  the  name  of  Lewis,  Simmons  &  Long,  were  owners  of  a  station- 
ary steam  saw-mill,  with  engine,  boiler,  carriage-way,  trucks,  11  saws,  and 
other  attachments  complete, — all  of  which  were  situate  in  the  city  of  Yevay, 
Ind.,  and  that  the  partnership  affairs  remained  unsettled,  the  firm  being  still 


Digitized  by 


Google 


Ind.]  WILLIAMS  V.  LEWIS.  263 

indebted  to  divers  persons,  whose  names  are  set  out.  It  is  averred  that  a 
Jadgment  had  been  recovered  against  James  W .  Lewis,  one  of  the  partners, 
for  an  individual  debt,  and  that  an  execution  had  issued  thereon,  in  viitue  of 
which  the  constable  had  seized  and  sold  the  engine  and  boiler,  and  the  saw- 
frame  and  11  saws  above  mentioned,  as  the  individual  property  of  Lewis.  It 
is  further  averred  that  the  only  interest  which  Lewis  had  in  the  property  so 
levied  upon  and  sold  arose  from  his  being  a  member  of  the  firm  of  Lewis, 
Simmons  &  Long,  and  that  the  only  interest  Williams  had  was  such  as  he  ac- 
quired through  the  constable's  sale  above  mentioned.  It  is  averred  that  Will- 
iams and  his  employes  were  proceeding  to  tear  down  and  remove  the  engine 
and  boiler  and  other  articles  which  he  assumed  to  own  in  pursuance  of  the 
purchase  made  as  above,  and  that  to  detach  and  remove  those  articles  would 
render  the  residue  of  the  partnership  property  practically  useless.  It  was  also 
charged  that  the  defendant.  Williams,  was  notoriously  insolvent.  Prayer  that 
the  sale  be  set  aside,  and  the  defendant  enjoined  from  interfering  with  tlie 
property.  Williams  answered,  among  other  defenses,  that  the  firm  of  Lewis, 
Simmons  &  Long  had  ceased  to  transact  business  about  a  year  before  the  sale 
under  which  he  claimed,  and  that  he  was  not  aware  at  the  time  he  purchased 
the  property  that  it  belonged  to  the  firm  of  Lewis,  Simmons  &  Long.  He  al- 
leged, further,  that  before  the  execution  was  issued  Lewis  claimed  to  own  the 
whole  of  the  property,  and  that  he  was  offering  to  sell  it  to  Simmons.  He 
charged,  further,  that  before  he  bought  the  property  the  constable  to  whom 
the  execution  was  issued  called  upon  Simmons,  and  informed  him  that  he  had 
an  execution  against  the  property  of  Lewis,  and  that  he  was  about  to  levy  on 
the  property  now  in  dispute,  and  that  Simmons  informed  the  defenaant  and 
the  constable  that  the  property  belonged  to  Lewis  individually,  with  the  ex- 
ception of  a  few  dollars  invested  therein  by  the  other  partners  in  the  way  of 
repairs.  It  is  averred  that  Simmons  was  in  Vevay  from  the  time  of  the  levy 
until  the  day  of  the  sale;  that  he  knew  the  property  was  advertised  for  sale; 
and  that  he  made  no  objection  nor  gave  any  notice  of  the  claim  of  the  firm> 
and  that  he  again  told  Williams,  on  the  day  of  the  sale,  that  the  property  be- 
longed to  Lewis  individually.  The  court  sustained  a  demurrer  to  the  answer, 
and  the  propriety  of  this  ruling  is  made  the  principal  subject  of  discussion. 

That  the  interest  of  one  partner  in  the  goods  or  property  of  the  firm  may 
be  seized  and  sold  upon  execution  for  his  individual  debt  cannot  be  doubted, 
and  it  is  likewise  settled  that,  as  Incidental  to  the  right  of  sale,  the  officer  may, 
without  interfering  with  the  rights  of  the  other  partner,  take  possession  of 
the  interest  seized,  and  deliver  it  to  the  purchaser,  who  takes  subject  to  the 
rights  of  the  other  partners,  and  to  the  contingency  that  an  accounting  may 
show  that  he  took  no  beneficial  interest  by  the  purchase.  The  purchaser  can- 
not acquire  specific  articles  of  property  at  such  a  sale,  but,  if  the  creditor  of 
one  partner  sells  his  debtor's  interest  in  the  firm  property,  the  purchaser  may 
ultimately  obtain  any  surplus  that  may  remain  after  the  firm  creditors  are 
paid  and  the  partnership  accounts  fully  adjusted.  Ex  parte  Hopkins,  104 
Ind.  157,  2  N.  E.  Bep.  587;  Deeter  v.  Sellei^s,  102  Ind.  458.  1  N.  E.  Rep.  854; 
Donellan  v.  Hardy,  57  Ind.  393;  2  Lindl.  Partn.  690.  Specific  articles  of 
partnership  property  cannot  be  levied  upon  and  sold  to  satisfy  the  individual 
debt  of  one  partner,  and  when  the  officer,  instead  of  selling  the  whole  interes6 
of  the  execution  debtor,  sells  the  whole  of  certain  specific  articles  of  property 
belonging  to  a  firm,  the  other  owners  may  treat  him  as  a  trespasser,  and  may 
enjoin  the  sale  or  the  delivery  of  the  articles  so  sold.  8tumph  v.  Bauer,  76 
Ind.  167;  Branch  v.  Wiseman,  51  Ind.  1;  Moore  v.  Pennell,  52  Me.  162,  83 
Amer.  Dec.  500,  and  note;  Spalding  v.  Black,  22  Kan.  55;  Atkins  v.  8axton, 
77  K.  Y.  195;  Miner  v.  Pierce,  38  Vt.  610;  2  Lindl.  Partn.  690.  Without  dis- 
puting the  propositions  above  stated,  it  is  contended  on  appellant^s  behalf  that 
the  declarations  made  by  Simmons,  one  of  the  partners,  to  the  effect  that  the 
property  levied  upon  and  sold  was  the  individual  property  of  Lewis,  estopped 
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the  former  from  afterwaixls  asserting  as  against  the  appellant,  who  bought  on 
the  faith  of  his  declaration  tliat  it  was  the  property  of  the  firm«  It  is  insisted, 
moreover,  that  notice  to  Simmons  that  the  property  was  about  to  be  sold  as 
the  property  of  Lewis  was  notice  to  the  firm,  and  that  his  acquiescence  in  the 
sale,  and  his  declarations  in  respect  to  the  title,  not  only  estopped  him,  but  the 
firm  of  which  he  was  a  member  as  well.  It  appears  from  the  pleadings  that 
both  Lewis  and  Long  were  out  of  the  state  at  the  time  and  had  no  knowledge 
of  the  levy  and  sale;  that,  altiiough  the  firm  had  ceased  carrying  on  its  busi- 
ness, the  debts  had  not  yet  been  paid,  nor  the  partnership  account  settled,  nor 
the  partnership  property  disposed  of.  It  is  undoubtedly  true  that  each  part- 
ner is,  in  a  qualified  sense,  the  agent  of  his  copartners  in  relation  to  the  busi- 
ness of  the  firm,  and  that  his  acts  and  declarations  in  reference  to  the  business 
in  which  he  is  at  the  time  employed,  within  the  scope  of  the  partnership,  are 
the  acts  and  declarations  of  the  firm;  but  one  partner  cannot,  by  his  acts  or 
declarations,  in  the  absence  of  the  others,  deprive  them  or  eitlier  of  them  of 
their  interest  in  the  firm  property.  Kush  v.  Thompson,  112  Ind.  158,  13  N. 
E.  Rep.  665;  Bays  v.  Conner,  105  Ind.  415,  5  IT.  E.  Rep.  18;  Hickman  v, 
Reineking,  6  Blackf.  887;  Bank  v.  Underhilh  102  N.  Y.  336,  7  N.  E.  Rep.  293; 
Kaiser  v.  Fendriok,  98  Pa.  St.  528.  The  agency  which  exists  between  part- 
ners pertains  only  to  the  business  of  the  firm,  and  the  declarations  of  one  part- 
ner which  bind  the  others  are  such  as  pertain  to,  and  are  made  while  em- 
ployed about,  the  business  of  the  partnersliip.  Boor  v.  Lowrey^  103  Ind.  469, 
3  N.  E.  Rep.  151;  Winchester  v.  Creary,  116  U.  S.  161,  6  Sup.  Ct.  Rep.  369; 
Avery  v.  RowelU  59  Wis.  82, 17  N.  W.  Rep,  875.  Certainly,  one  partner  can- 
not admit  away  the  interest  of  his  copartners  in  the  partnership  property,  or 
transfer  the  interest  of  one  partner  to  the  individual  creditors  of  the  other  in 
the  absence  of  both,  nor  can  he,  by  his  declarations,  make  that  a  partnership 
transaction  which  does  not  appear  to  be  such.  Blaker  v.  Sands,  29  Kan.  551. 
Whatever  the  motive  of  Simmons  may  have  been  in  asserting  that  the  prop- 
erty belonged  to  Lewis  individually,  the  declaration  was  not  made  during  the 
progress  and  within  the  scope  of  the  partnership  business.  While  one  part- 
ner may,  under  certain  circumstances,  in  the  absence  of  the  others,  dispose  of 
the  firm  property  or  pledge  it  for  a  firm  debt,  he  cannot,  by  an  admission  in 
the  absence  of  the  other  partners,  convert  that  which  was  the  property  of  the 
firm,  into  the  property  of  one  of  its  members,  and  thus  divert  it  from  the  pay- 
ment of  partnership  debts.  Bond  v.  Nave,  62  Ind.  505.  Neither  can  one 
member  of  a  suspended  firm,  by  standing  by,  estop  the  other  members,  who 
are  absent,  from  asserting  their  interest  in  the  partnership  property.  Tiie 
present  case  is  not  within  the  principle  which  ruled  Griswold  v.  Haven,  25 
N.  Y.  595,  82  Amer.  Dec.  380,  and  cases  of  that  class.  As  stated  in  the  head- 
note  to  that  decision,  one  of  a  firm  of  warehousemen  falsely  represented  to  a 
person,  who  advanced  money  on  the  faith  of  the  representation,  that  the  one 
to  whom  the  money  was  advanced,  and  to  whom  he  had  given  receipts  in  the 
firm  name,  had  on  storage  a  certain  quantity  of  grain.  It  was  held  that  wnere 
the  authority  of  an  agent  or  partner  depends  upon  some  fact  outside  the  terms 
of  his  power,  and  which  from  its  nature  not  peculiarly  within  his  knowledge, 
his  principal  or  firm  is  bound  by  his  representation,  though  false,  as  to  the 
existence  of  such  fact.  The  decision  in  the  case  cited  is  controlled  by  the  fact 
that  the  representation  was  made  in  connection  with  an  act  which  the  part- 
ner was  authorized  to  perform,  and  the  fact  misrepresented  formed  part  of 
and  was  within  the  power  of  the  partner  whose  representation  was  relied  on. 
Where  a  party,  dealing  with  one  partner  in  respect  to  a  matter  which  cor- 
responds in  every  particular  with  the  business  of  the  firm,  relies  upon  the 
representation  of  the  partner,  as  to  any  fact  pertinent  to  the  transaction  in 
hand  which  rests  peculiarly  within  the  knowledge  of  the  partner,  the  firm  is 
bound.  Declarations  made  by  an  agent  or  partner  in  response  to  timely  in- 
quiries relating  to  matters  under  his  charge,  in  respect  to  which  it  is  part  of 


Digitized  by 


Google 


Ind.]  ALVXY  V.  REED.  266 

his  business,  in  the  nsaal  course,  to  act  or  impart  information,  bind  the  pn'n* 
cipal  or  firm.  BanJc  v.  Stewart,  114  U.  S.  224,  5  Sup.  Ct.  Rep.  845.  It  Is, 
however,  no  part  of  the  business  of  partners  to  enlarge,  deny,  or  affect  the  re* 
spective  interests  of  members  of  the  firm  in  the  partnership  property,  by  dec- 
larations or  admissions  in  the  absence  of  each  other.  They  are  not  constituted 
agents  for  each  other  for  any  such  purpose.  The  agency  extends  merely  to 
the  conduct  of  the  business  of  the  firm.  Woodruff  v.  Scaife,  3  South.  Rep. 
311.  It  is  not  to  be  doubted  but  that  partnership  assets  may  be  transferred  in 
payment  or  to  secure  an  individual  debt  of  one  partner,  but  this  can  only  be 
done  while  the  property  is  in  the  possession  of  the  owners,  and  by  the  consent 
of  all  the  partners.  Fisher  v.  S^fers,  109  Ind.  514,  10  N.  E.  Rep.  806;  Ma- 
ehine  Co.  v.  Bannon,  4  S.  W.  Rep.  881.  Of  course  if  one,  seeing  his  prop- 
erty about  to  be  levied  on  as  the  property  of  another,  disclaims  any  ownership 
therein,  or  stands  by  and  acquiesces  in  tlie  side,  he  will  t>e  estopped  to  assert 
a  title  as  against  an  innocent  purchaser.  But  a  disclaimer  by  one  partner  can- 
not estop  the  others,  unless  it  is  known  to,  and  ratified  by,  them,  nor  can  the 
acquiescence  of  one  bind  the  others,  who  had  no  notice.  Caldtoell  v.  Auger, 
4  Minn.  217,  (Gil.  156,)  77  Amer.  Dec.  515,  is  not  in  conflict  with  this  con- 
clusion. While  the  answer  may  have  been  good,  if  no  other  interest  than 
that  of  Simmons  had  been  involved,  since  it  was  not  good  as  an  answer  to  the 
complaint  by  Lewis,  Simmons  &  Long,  as.  partners,  the  demurrer  was  prop- 
erly sustained.  The  complaint  was  sufficient.  It  was  not  necessary  that  the 
plaintiffs  should  have  tendered  the  money  paid  to  the  constable  by  Williams. 
The  firm  received  no  benefit  from  the  money.  Nor  does  it  make  any  differ- 
ence that  the  plaintiffs  have  a  remedy  at  law  to  replevy  the  property  carried 
away.  They  have  a  right  to  invoice  the  aid  of  the  court  to  enjoin  the  defend- 
ant from  tearing  down  their  engine  and  boiler,  and  carrying  it  away,  to  the 
disruption  and  detriment  of  their  property.  The  judgment  is  affirmed,  with 
costs. 


(115  Ind.  148) 

Alvey  v.  Reed. 
(Supreme  Court  of  Indicmck,   June  13, 1888.) 
lUcHANics'  LiBMS— Contracts  with  Infants. 

A  mechanic's  lien  cannot  be  obtained  on  an  infant's  land  by  virtue  of  a  contract 
with  her. 

Appeal  from  superior  court,  Vigo  county;  J.  M.  Allen,  Judge. 
Action  to  quiet  title  to  land  by  Edward  lieed,  as  guardian  of  Jessie  Bowser* 
against  John  F.  Alvey.    Judgment  for  complainant,  and  defendant  appeals. 
/.  N.  Pierce,  for  appellant. 

Elliott,  J.  The  appellee,  as  the  guardian  of  Jessie  Bowser,  brought  this 
action  to  quiet  title  to  land  owned  by  his  ward.  It  is  alleged  in  the  complaint 
that  the  appellant  erected  a  house  on  the  land;  that,  at  the  time  the  house  was 
built,  Jessie  Bowser  was  under  the  age  of  21  years;  that  she  was  the  wife  of 
James  B.  Myers,  from  whom  she  has  since  been  divorced;  and  that  the  house 
was  built  under  a  written  contract  executed  by  Myers  and  his  then  wife.  The 
appellant  filed  a  cross-complaint,  wherein  he  alleged  that  at  the  time  the  con- 
tract was  executed,  and  the  house  built,  Jessie  Myers  appeared  in  size  and  de- 
velopment to  be  of  full  age;  that  she  entered  into  a  contract  with  the  appel- 
lant to  built  a  house  on  the  land  owned  by  her;  that  she  agreed  to  pay  him 
for  building  the  house  the  sum  of  $1,640,  and  that  she  paid  him  $800,  and 
for  the  remainder  executed  a  note  and  mortgage;  that,  when  the  house  was 
completed,  Jessie  Myers  for  the  first  time  informed  appellant  that  she  was  a 
minor,  and  declared  that  she  would  not  pay  the  note  and  mortgage,  but  would 
repudiate  them  when  she  arrived  of  age;  that  thereupon  the  appellant  filed 
notice  of  intention  to  hold  a  lien  on  the  property;  that  she  has  wrongfully  and 
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forcibly  taken  possession  of  the  house,  and  now  has  possession  of  it.  The 
cross-complaint  also  avers  that  the  iniprovement  made  by  the  appellant  will 
increase  the  value  of  the  property  to  the  amount  of  91f640,  and  that  the  work 
done  and  materials  furnished  by  him  are  of  the  reasonable  value  of  $1,640. 
It  is  further  averred  that  at  the  time  the  contract  was  executed,  and  until 
after  the  house  was  completed,  the  appellant  was  ignorant  that  Jessie  Myers 
was  a  minor,  and  that  he  believed  that  she  was  of  full  age.  The  complaint 
is  good.  A  mechanic's  lien  cannot  be  acquired  against  the  property  of  an  in- 
fant. A  lien  implies  a  contract,  and,  as  an  infant  cannot  make  a  valid  con- 
tract, no  lien  can  be  obtained  against  his  property.  Price  v.  Jennings,  62 
Ind.  Ill;  Phil.  Mech.  Liens,  §  108.  The  case  made  by  the  cross-complaint  is 
a  hard  one  as  against  tl]e  appellant,  but  many  cases,  indeed  almost  sdl  cases, 
where  infants  are  concerned,  are  hard  cases.  We  cannot,  much  as  we  are 
impressed  by  the  equities  of  the  appellant,  find  any  principle  upon  which  we 
can  uphold  his  cross-complaint.  It  cannot  be  upheld  on  the  ground  of  es- 
toppel, because  an  infant  cannot  be  estopped  from  asserting  his  true  age,  nor 
from  avoiding  his  contract  by  pleading  his  disability.  Carpenter  v.  Carpen* 
ter,  45  Ind.  142;  Price  v.  Jennings,  supra;  Rice  v.  Boyer,  108  Ind.  472,  9  N. 
E.  Rep.  420;  8ims  v.  Everhardt,  102  U.  S.  300;  Hock.  Infants,  §  17.  A  lien 
cannot  be  enforced  without  enforcing  a  contract,  since,  as  we  have  seen,  the 
right  to  a  lien  depends  entirely  upon  contract;  and,  as  the  contracts  of  in- 
fants cannot  be  enforced,  the  appellant  has  no  right  of  action.  If  a  right  ex- 
isted entirely  independent  of  a  contract,  and  was  founded  solely  on  a  tort,  it 
might  be  otherwise.  Rice  v.  Boyer,  supra,  and  authorities  cited.  Persons 
who  deal  with  infants  do  so  at  their  pei^,  for  the  law  interposes  their  nonage 
as  a  shield.  If  liens  were  allowed  to  prevail  against  infants,  the  result  the 
law  intends  to  prevent  would  follow,  for  they  might  be  improved  out  of  their 
property.    Judgment  affirmed. 


(115  Ind.  134) 

Carpenter  et  ah  «.  Cool. 
{Supreme  Court  of  Indiana.    June  i2, 1888.) 

1.  Exemptions— Findings  as  to  Total  Amount  ov  Fbopsbtt-— Sbt-Off  of  Judg- 

ments. 

In  a  suit  to  set  off  judgments^  a  finding  that  defendant  is  Insolvent,  and  has  no 
property  subject  to  execution,  does  not  hnply  a  findhig  that  aU  his  other  property 
does  not  amount  to  1600.— the  exemption  in  cases  founded  on  contract  under  Rev. 
St.  Ind.  1881,  S  708,— and  so  require  a  denial  of  the  relief  sought. 

2.  Same— Pleading. 

Under  Rev.  St.  Ind.  1881,  $  708,  exempting  to  resident  householders  property  to 
the  amount  of  $600,  in  cases  founded  on  contract,  au  answer,  in  a  suit  to  set  off 
judgments,  that  defendant's  judgment  against  plaintiff  was  rendered  on  contract; 
that  at  the  date  of  that  judgment  and  since  defendant  was  and  has  been  a  resident 
householder  of  the  state;  tioat  defendant's  entire  property  was  then  and  has  been 
since  of  a  less  value  than  1600;  and  that  both  judgments  were  rendered  on  con- 
tracts made  since  the  above  law  took  effect,- is  a  good  plea. 

Appeal  from  circuit  court,  De  Kalb  county;  B.  Wes  MoBride,  Judge. 

Action  by  Isaac  N.  Cool  against  Herman  F.  Carpenter  and  Samuel  H.  Rush 
to  have  a  judgment  of  Cool  against  Bush  set  off  against  a  judgment  of  Rush 
against  Cool,  which  had  been  assigned  by  Rush  to  Carpenter  prior  to  the  re> 
covery  of  plaintiff's  judgment,  in  payment  of  a  pre-existing  debt,  and  was  so 
applied,  in  good  faith.  The  defendants  tiled  separate  answers,  to  which  plain- 
tiff demurred.  The  demurrers  were  sustained,  issues  tried,  and  judgment 
rendered  for  plaintiff  for  the  relief  asked.    Defendants  then  appealed. 

W,  H.  Dills  and  Q.  B,  Adams,  for  appellants. 

HowK,  J.  On  the  11th  day  of  May,  i885.  Isaac  K.  Cool,  plaintiff,  com- 
menced this  suit  against  the  defendants,  Herman  F.  Carpenter  and  Samuel 
H.  Rush.    Both  defendants  appeared,  and,  severing  in  their  defense*  filed 
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separate  answers  herein,  to  which  plaintiff  replied  by  general  denials  thereof. 
The  issues  joined  were  tried  by  the  court,  and,  at  defendant's  request,  the 
court  made  a  special  finding  of  facts  herein,  and  thereon  stated  its  conclusions 
of  law  in  favor  of  the  plaintiff.  Over  defendants'  exceptions  to  its  conclusions 
of  law,  the  court  rendered  judgment  thereon,  in  plaintiff's  favor  for  the  relief 
demanded  in  his  complaint.  Defendants  have  assigned  error  here  (among 
others)  which  call  in  question  the  correctness  of  the  trial  court's  conclusions 
of  law  upon  its  special  finding  of  facts.  The  facts  found  by  the  court  are 
substantially  as  follows:  (1)  On  February  1, 1885,  defendant  Kush,  in  the 
court  below,  recovered  a  judgment  against  plaintiff.  Cool,  for  $107.30,  and  costs 
taxed  at  Sll,  which  judgment  was  on  the  16th  day  of  March,  1885,  assigned 
by  said  Hush  to  his  co-defendant.  Carpenter,  to  be  applied  on  a  certain  in- 
debtedness of  said  Bush  to  said  Carpenter,  evidenced  by  two  notes,  one  for 
$200  and  one  for  $100,  dated  September  19,  1884.  Said  judgment  was  then 
in  full  force  and  unpaid,  and  said  Carpenter  received  said  assignment  thereof 
in  good  faith,  and  credited  the  amount  of  such  judgment  on  said  indebtedness 
of  Rush  to  him.  (2)  On  March  13, 1885,  said  Cool  commenced  a  suit  against 
said  Bush  before  a  justice  of  the  peace  of  Be  Kalb  county,  Ind.,  upon  a  note  and 
accountwhich  had  been  assigned  to  said  Cool  after  the  rendition  of  saldjudgment 
in  favor  of  said  Bush,  and  against  said  Cool;  which  case  of  Cool  v.  Mush  resulted 
in  a  judgment  in  favor  of  said  Cool,  and  against  said  Bush,  before  said  justice, 
on  March  16, 1885,  for  $140,  and  costs  taxed  at  $4.45,  which  said  judgment 
was  in  full  force  and  unpaid.  (3)  On  said  16th  day  of  March,  1885,  but  be- 
fore the  rendition  of  said  last-described  judgment,  said  Bush  assigned  his  said 
judgment  against  said  Cool  to  defendant  Carpenter.  (4)  At  the  dates  of  both 
of  said  judgments  said  Bush  was  ''and  still  is"  a  resident  freeholder  of  the 
state  of  Indiana,  and  was  at  those  dates  "and  still  is*'  insolvent,  and  had  not 
"nor  has"  property  subject  to  execution.  Upon  the  foregoing  facts  the  trial 
court  stated  its  conclusions  of  law  as  follows:  "Plaintiff  is  entitled  to  the 
relief  asked  in  his  complaint,  and  to  have  his  said  judgment  against  defendant 
Bush  set  off  against  said  judgment  recovered  by  said  Bush  against  him. 
[Signed.]    B.  Wes  MoBride,  Judge." 

We  are  of  opinion  that,  upon  the  facts  found  as  aforesaid,  the  trial  court 
did  not  err  in  its  conclusions  of  law,  as  above  stated.  It  would  seem  from 
the  record  of  this  cause  that  defendants  claimed,  and  attempted  to  show,  that 
the  judgment  against  the  plaintiff  in  favor  of  defendant  Bush  was  a  necessary 
part  of  his  exemption  as  a  householder  of  this  state;  and  that,  for  this  reason, 
plaintiff  could  not  assert  any  claim,  legal  or  equitable,  by  way  of  set-off  against 
such  judgment,  either  as  against  Bush  or  as  against  his  assignee  and  co- 
defendant,  Carpenter,  The  evidence  is  not  in  the  record,  and  therefore  it  does 
not  clearly  appear  what  showing  defendants  made  on  this  point;  but,  as  against 
them,  it  may  be  properly  assumed,  in  the  state  of  record,  that  the  court's 
special  finding  of  facts  herein;  the  substance  of  which  we  have  given,  was 
fully  sustained  by  the  evidence  on  the  trial  without  material  conflict  therein. 
We  need  not  argue,  for  the  purpose  of  showing  that  the  facts  found  specially 
by  the  trial  court  were  wholly  insufiicient  to  sustain  defendant's  claim,  that 
the  judgment  against  plaintiff  in  favor  of  said  Bush  was  a  necessary  or  proper 
part  of  his  constitutional  and  statutory  claim  to  a  householder's  exemption, 
and  that  such  judgment  was  not  subject  t.o  the  equitable  set-off  which  plain- 
tiff sought  to  enforce  against  it  in  this  suit  or  proceeding.  Under  our  law, 
an  amount  of  property  not  exceeding  in  value  $600,  owned  by  any  resident 
householder,  is  not  liable  to  sale  on  execution,  or  any  other  final  process  from  a 
court,  for  any  debt  growing  out  of  or  founded  upon  a  contract,  express  or  im- 
plied. Bev.  St.  1881,  g  703.  If,  under  this  statute,  the  court  below  had  found 
as  a  fact,  in  the  case  in  hand,  in  addition  to  the  fact  that  Bush  was  a  house- 
holder of  this  state,  that  his  judgment  against  the  plaintiff,  Cool,  and  all  his 
other  property,  real  and  pei-sonal,  did  not  exceed  in  value  the  sum  $600,  it  might 
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well  be  held,  we  think»  that  the  plaintiff  could  not  maintain  his  claim  herein 
to  a  set-off  against  such  judgment,  as  against  either  of  the  defendants,  under 
our  previous  decisions.  Fiiett  v.  Beard,  86  Ind.  172;  Butner  v.  Bowser,  104 
Ind.  255,  3  N.  E.  Rep.  889;  Burdye  v.  Bolin.  106  Ind.  175,  6  N.  E.  Rep.  140; 
Taylor  v.  Duesterherg,  109  Ind.  165,  9  N.  E.  Rep.  907;  Barnard  v.  Brown,  112 
Ind.  53, 13  N.  E.  Rep.  401;  Dumbould  v.  Rowley,  113  Ind.  353, 15  N.  E.  Rep. 
463.  But  no  such  facts,  nor  any  facts  equivalent. thereto,  were  found  by  the 
trial  court  in  the  case  under  consideration.  Tlie  very  utmost  that  was  found, 
bearing  upon  Rush's  claim  to  an  exemption,  was  that  he  was  "insolvent," 
and  had  "no  property  subject  to  execution.*'  In  legal  acceptation,  a  man  is 
insolvent  who  is  unable  to  pay  his  debts  at  maturity;  and  he  maybe  insolvent, 
and  may  have  no  property  subject  to  execution,  although  at  the  same  time  he 
may  be  the  owner  and  in  the  possession  of  thousands  of  dollars  in  good  choses 
in  acthon.  It  is  certain,  we  think,  that  the  court  did  not  err  in  its  conclusions 
upon  the  facts  found,  that  plaintiff  was  entitled,  as  against  both  defendants, 
to  have  his  judgment  against  defendant.  Rush,  set  otf  against  the  judgment 
recovered  of  him  by  Rush.  In  tlieir  brief  of  this  cause,  defendants'  counsel 
ask,  in  the  event  we  hold  that  the  court  did  not  err  in  its  conclusions  of  law 
upon  the  facts  specially  found,  that  we  consider  also  the  errors  assigned  upon 
the  sustaining  of  plaintiff's  demurrers  to  the  second  paragraph  of  defendant 
Rush's  separate  answer,  and  to  the  thiixl  paragraph  of  defendant  Carpenter's 
separate  answer.  In  the  second  paragraph  of  his  separate  answer,  defendant 
Rush  alleged  that  his  judgment  against  plaintiff.  Cool,  was  rendered  upon 
contract,  to-wit,  the  sale  of  goods  and  personal  propeity  to  said  Cool  by  said 
Rush;  that  at  the  date  of  his  recoveryof  such  judgment  against  plaintiff,  Cool, 
and  of  its  assignment  to  his  co-defendant.  Carpenter,  and  since,  defendant 
Rush  was  and  has  been  a  resident  householder  of  the  state  of  Indiana;  that  the 
entire  property  of  defendant  Rush,  real  and  personal,  within  or  without  this 
state,  was  then  and  has  been  since  of  a  less  value  than  the  sum  8600;  that  both 
of  the  judgments  described  in  plaintiff's  complaint  herein  were  rendered  upon 
contracts  entered  into  since  May  31, 1879.  In  the  third  paragraph  of  the  sep* 
arate  answer  of  defendant  Carpenter,  substantially  the  same  facts,  among 
others,  were  alleged,  as  those  stated  in  the  second  paragraph  of  the  separate 
answer  of  defendant  Rush,  the  substance  of  which  we  have  given.  Without 
discussing  at  length  the  questions  presented  by  the  errors  predicated  upontlie 
sustaining  of  plaintiff's  demurrers  to  these  two  paragraphs  of  defendants' 
separate  answers  herein,  it  must  be  held,  we  think,  upon  the  authority  of  our 
previous  decisions  heretofore  cited  in  this  opinion,  that  these  errors  are  well 
assigned,  and  that  plaintiff's  demurrers  to  each  of  such  paragraphs  of  defend* 
ants'  separate  answer  ought  to  have  been  overruled.  Por  these  errors  the 
judgment  below  must  be  reversed.  We  note  the  fact  that  plaintiff's  counsel 
have  not  favored  this  court  with  any  brief  or  argument  in  support  of  the  rul- 
ings and  j  udgment  of  the  court  below.  The  judgment  is  reversed,  witli  costs, 
and  the  cause  is  remanded,  with  instructions  to  overrule  the  demurrers  to  the 
second  paragraph  of  Rush's  answer,  and  the  third  paragraph  of  Carpenter's 
answer,  and  for  further  proceedings  not  inconsistent  with  this  opinion. 


(116  Ind.  IGO) 

Speab  V,  Whitsett. 
(Supreme  Court  of  Indiana.    June  18, 1888.) 

l^EGOTIABLB  INSTBUMENTS— ACTIONS  ON— WeIOHT  OF  EVIDBNGB. 

Where  the  testimony  of  defendant  in  an  action  on  a  promissory  note  is  clear  and 
positive  that  the  note  was  given  without  consideration,  and  In  support  of  her  plea 
of  rum  est  factum^  a  verdict  in  her  favor  is  fairly  sustained  by  the  evidence. 

Appeal  from  circuit  court,  Scott  county;  Jeptha  D.  New,  Judge. 
W,  K,  Marshall  and  A,  N-  Munden,  for  appellant.    C,  B.  Harrod,  for  ap- 
pellee. 
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HowK,  J.  This  was  a  suit  by  appellant,  Spear,  as  plaintiff,  against  appel- 
lee, Snrelda  0.  Wbitsett,  and  one  Lemuel  E.  Whltsett,  as  defendants,  on  a 
promissory  note  for  #200,  dated  May  13,  1884,  purporting  to  have  been  exe- 
cuted by  defendants,  payable  12  months  after  date,  to  the  order  of  one  Cas- 
silda  Laraway,  apd  indorsed  by  her  as  alleged  to  plaintiff  herein.  In  his  com- 
plaint, plaintiff  averred  that  said  note  was  due  and  wholly  unpaid,  and  de- 
manded judgment,  etc.  Summons  was  returned  by  the  sheriff  that  defendant 
Lemuel  E.  Whitsett  was  "not  found,"  and  he  went  out  of  the  case.  Defend- 
ant Surelda  0.  Whitsett  appeared  and  answered  in  six  paragraphs,  of  which 
the  first  was  a  general  denial  of  the  complaint.  In  the  §ixth  paragraph  she 
denied  under  oath  her  execution  of  the  note  in  suit,  and  the  other  paragraphs 
of  her  answer  were  special  or  affirmative  defenses.  Afterwards,  said  defend- 
ant filed  additional  seventh  and  eighth  paragraphs  of  her  answer;  and  plaintiff 
replied  by  a  general  denial  to  the  second,  third,  sixth,  seventh,  and  eighth  par- 
agraphs of  defendant's  answer.  The  issues  joined  were  tried  by  a  jury,  and 
a  verdict  was  returned  for  said  defendant,  and  thereon  the  court  rendered 
judgment  that  plaintiff  take  nothing  hy  his  suit  herein,  and  that  defendant 
recover  of  him  her  costs,  taxed,  etc.  Plaintiff's  motion  for  a  new  trial  liav- 
ing  been  overruled  by  the  court,  he  has  appealed  from  the  judgment  below  to 
this  court,  and  has  here  assigned  as  the  only  error  of  which  he  complains  the 
overruling  of  his  motion  for  such  new  trial. 

In  his  motion,  the  only  causes  for  a  new  trial  assigned  by  plaintiff  were  (1) 
that  the  verdict  of  the  jury  was  contrary  to  the  evidence;  {2)  that  the  verdict 
of  the  jury  was  not  supported  by  tlie  evidence;  and  (3)  that;  the  verdict  of  the 
jury  was  contrary  to  law  and  the  evidence.  It  is  manifest,  from  these  causes 
for  a  new  trial,  that  the  question,  and  the  only  question,  presented  for  our 
decision,  by  the  record  of  this  action  and  the  error  assigned  thereon,  may  be 
thus  stated:  Is  there  legal  evidence,  in  the  record  now  before  us,  which  fairly 
sustains  or  tends  to  sustain  the  verdict  of  the  jury  on  every  material  point?  If 
this  question  must  be  answered  in  the  affirmative,  as  we  think  it  must,  the 
judgment  below,  under  many  decisions  of  this  court,  must  be  affirmed.  This 
court  will  not  weigh  the  evidence,  nor  attempt  to  determine  its  preponderance 
either  for  or  against  the  verdict  of  a  jury,  or  the  finding  of  a  trial  court.  The 
credibility  of  witnesses,  and  the  proper  weight  to  be  given  to  the  testimony 
of  each  witness,  are  material  for  the  consideration  of  the  jury  and  the  trial 
court.  It  may  be  regarded  as  settled  by  our  decisions  that  the  verdict  of  a 
jury,  which  has  met  the  approval  of  the  trial  court,  will  not  be  disturbed  here 
on  the  evidence  merely,  unless  the  record  shows  an  absolute  failure  of  evi- 
dence on  some  material  point.  Railroad  Co.  v.  Htisselman,  65  Ind.  73;  Cor- 
nelius v.  Coiighlin,  86  Ind.  461;  Beck  v.  Bundy.^l  Ind.  145;  KetcTiam  v. 
Barbour.  102  Ind.  576;  Allyn  v.  Allyn.  108  Ind.  327, 9  N.  E.  Rep. 279;  Camp- 
hell  V.  Railroad  Co.,  110  Ind.  490,  11  N.  E.  Bep.  482;  Kopelke  v.  Kopelke. 
112  Ind.  435,  13  N.  E.  Hep.  695.  In  the  case  under  consideration,  defendant 
was  a  witness  on  the  trial  in  her  own  behalf.  Her  testimony  was  clear,  pos- 
itive, and  unequivocal  in  support  of  two  of  the  paragraphs  of  her  answer, 
namely:  (1)  That  the  note  in  suit  was  given  without  any  consideration  what- 
ever, and  (2)  her  plea  of  non  est /actum.  If  the  jury  believed  her  testimony 
in  preference  to  other  con  dieting  evidence,  (and  this  it  was  competent  for  the 
jury  to  do,)  it  is  easy  to  see  how  and  why  they  arrived  at  their  verdict,  and  it 
cannot  be  correctly  said  that  such  verdict  was  not  fairly  sustained  by  the  evi- 
dence. Our  conclusion  is  therefore  that  the  court  did  not  err  in  overruling 
plaintiff's  motion  for  a  new  trial  herein.  The  judgment  is  affirmed*  wilh 
costs. 
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(115  iDd.  131) 

Pehlman  v.  State. 
{Supreme  Court  of  Indicmcu    June  13, 1888.) 

Obiminal  Law— Verdict— Amendment. 

A  verdict  may  be  oorrected  or  amended  as  well  in  a  criminal  |»  a  dvll  case,  and 
its  recommittal  does  not  put  defendant  twice  in  jeopardy.  So  a  verdict  convicting 
under  a  statute  which  inflicts  a  penalty  of  fine,  imprisonment,  and  disfranchise- 
ment, may  be  recommitted  to  be  filled  out  as  to  the  length  of  the  tei  m  of  disfran- 
chisement, though  it  had  been,  according  to  stipulation,  sealed  and  intrusted  to  the 
foreman,  and  the  jury  had  afterwards  separatea.^ 

Appeal  from  circuit  court,  Tippecanoe  county;  William  C.  Wilson,  Judge. 

Louis  Pelilman  was  prosecuted  upon  aflQdavit  and  information  by  the  state 
of  Indiana  for  receiving  stolen  goods  knowing  them  to  be  stolen.  Verdict  of 
guilty,  and  Pehlman  appeals. 

John  F.  McHugh,  for  appellant.  Geo,  P,  Haytoood  and  T?ie  Attorney 
General,  for  apppellee. 

Kiblace,  C.  J.  This  was  a  prosecution  upon  affidavit  and  information 
against  Louis  Pehlman,  for  purchasing  and  receiving  stolen  goods  knowing 
them  to  have  been  stolen.  Rev.  St.  1881,  §  1935.  A  jury  was  impaneled  to 
try  the  cause.  After  the  cause  had  been  submitted  to  the  jury,  it  was  agreed 
between  the  prosecuting  atorney  and  counsel  for  Pehlman,  in  the  presence  and 
with  the  assent  of  the  court,  that  if  there  should  be  an  agreement  upon  a  ver- 
dict after  10  o^clock  that  night,  and  before  9  o^clock  next  morning,  the  jury 
might  seal  up  their  verdict,  place  it  in  the  hands  of  their  foreman,  and  then 
temporarily  separate.  The  next  morning,  about  5  o'clock,  the  jury  agreed 
upon  a  verdict  finding  Pehlman  guilty  as  charged,  fixing  his  punishment  at 
a  fine  of  one  dollar,  and  imprisonment  in  the  staters  prison  for  one  year,  and 
disfranchisement  for  a  blank  term  of  years.  This  verdict  was  signed,  sealed 
up,  and  taken  charge  of  by  the  foreman,  after  which  the  jury  separated. 
When  the  court  met  at  9  o'clock  on  the  same  morning,  the  jury  had  reas- 
sembled, and  were  in  their  appropriate  places  in  the  court-room.  Upon  in- 
quiry, they  responded  that  they  had  agreed  upon  a  verdict,  and  deliverc^d  the 
verdict  to  which  they  had  agreed  as  above  to  the  court.  After  an  inspection 
of  the  verdict,  the  court  called  the  attention  of  the  jury  to  the  fact  that  it  was 
defective  in  its  failure  to  specify  the  time  for  which  Pehlman  should  be  dis- 
franchised, and  upon  its  own  motion  returned  the  verdict  to  the  jury,  directing 
them  to  again  retire  to  their  room  to  consider  and  correct  their  verdict.  Over 
the  objection  and  exception  of  Pehlman,  the  jury  accordingly  retired,  and 
soon  after  returned  into  court  their  amended  verdict,  fixing  the  term  of  his 
disfranchisement  at  two  years.  Pehlman  thereupon  moved  the  court  for  his 
discharge,  upon  the  ground  that  he  had  been  practically  twice  placed  in  jeop- 
ardy for  the  same  offense;  and  upon  the  further  ground  that,  as  the  jury  had 
separated  after  agreeing  upon  a  verdict,  they  had  no  power  either  to  amend 
their  verdict  or  to  return  another  verdict.  His  motion  was,  nevertheless, 
overruled.  Other  motions  designed  to  test  the  legality  of  the  proceedings  of 
the  court  and  jury,  which  resulted  in  the  return  of  an  amended  verdict,  were 
consecutively  entered  and  overruled,  and  judgment  followed  upon  the  verdict 
as  amended.  We  are  unable  to  see  that  any  element  of  a  second  jeopardy 
was  involved  in  the  proceedings  complained  of.    The  verdict  which  was  first 

•  Concerning  what  will  support  a  plea  of  former  conviction  or  leopardy,  see  Boswell 
V.  State,  (Ind.)  11  N.  E.  Rep.  788;  State  v.  Blanut,  (Ark.)  2  S.  W.  Kep.  190;  Robinson  v. 
State,  (Tex.)  4  S.  W.  Rep.  904,  and  note;  State  v.Briggs,  (S.  C.)  2  S.  £.  Rep.  854; 
People  V.  Kuhn,  (Mich.)  35  N.  W.  Rep.  88;  State  v.  Graham,  (Iowa,)  Id.  628,  and  note; 
WeUs  V.  Com.,  (Ky.)  6  S.  W.  Rep.  150;  Johnson  v.  State,  (Ala.)  2  South.  Rep.  466:  State 
V.  Roberts,  (N.  C.)  8  S.  E.  Rep.  682;  People  v.  Travers,  (Cal.)  15 Pac.  Rep. 29S;  WiUis  v. 
State,  (Tex.)  6  S.  W.  Rep.  867;  People  v.  White,  (Mich.)  87  N.  W.  Rep.  84;  People  v. 
Curtis,  (CaL)  17  Pac.  Rep.  941. 
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returned  was  simply  and  only  a  defective  verdict,  and  sucb  a  verdict  may  be 
amended  at  any  time  before  the  jury  are  discharged.  Froff.  Jury,  §  456; 
Worii,  Pr.  §  839;  2  Bish.  Grim.  Proc.  §  1004.  This  should  ordinarily  be  done 
by  requiring  the  jury  to  return  to  their  room,  with  proper  instructions  as  to 
the  correction  which  ought  to  be  made;  but,  where  the  correction  is  merely 
formal,  it  may  be  made  by  direction  of  the  court,  in  the  presence  and  with 
the  assent  of  the  jury.  Ifoble  v.  Epperly,  6  Ind.  468;  Reed  v.  Thayer,  9  Ind. 
157;  Jonea  v.  Jtdian,  12  Ind.  274;  Crocker  v.  Hoffman,  48  Ind.  207;  Byatt 
v.  Clements,  65  Ind.  12;  Clayton  v.  State,  100  Ind.  201.  By  permitting  a 
jury  to  separate  after  they  have  agreed  upon  a  verdict,  and  before  it  is  re- 
turned into  court,  nothing  is  waived  either  as  to  the  power  or  duty  of  the 
court  to  have  the  verdict  amended  if  it  shall  prove  to  be  a  defective  verdict, 
or  as  to  the  right  of  either  party  to  object  to  the  reception  of  an  incomplete 
or  an  improper  verdict.  Where  a  jury  reassemble  after  an  authorized  separa- 
tion, whether  before  or  after  agreeing  upon  a  verdict,  they  resume  at  the 
point  at  which  tliey  left  off,  and  proceed  with  the  business  before  them  as  if 
no  separation  had  taken  place.  Consequently,  when  a  jury  have  been  allowed 
to  separate,  and^return  a  sealed  verdict,  and  upon  reassembling  the  verdict  is 
found  to  be  defective,  the  jury  may  be  required  to  retire  to  their  room  and 
make  the  proper  amendment  or  correction.  This  was  expressly  held  to  be 
a  correct  method  of  procedure  in  the  case  of  Tyrrell  v.  Lockhart,  3  Blackf. 
136,  and  is  a  rule  of  practice  applicable  to  criminal  as  well  as  to  civil  causes. 
The  judgment  is  alllrmed,  with  costs. 


(115  Ind.  162) 

Commons  «•  Ck>MMONB« 
(iT'Vjpreme  Cov/rt  of  Indiana.   June  18, 1888.) 

1.  WnuLs— CoNSTRConoH— Vbstbd  ob  Continobnt  Imtbbbbt. 

A  testator  devised  certain  lands  to  his  three  sons,  and  provided  that,  after  said 
sons  arrived  at  the  age  of  21,  the  wife,  if  living  and  unmarried,  should  he  entitled 
to  support  from  the  rents  of  the  land  until  her  remarriage  or  death.  Another  clause 
of  the  will  provided  that  the  land  oould  he  sold  during  the  iDlnorlty  of  the  sons  only 
with  the  wife's  consent.  Held,  that  the  wife's  intefeiBft  did  not  depend  upon  all  the 
sons  living  to  the  age  of  31.  but  was  for  liie,  if  she  remained  unmarried,  and  was 
not  afPected  by  a  partition  of  the  land  among  the  sons.^ 

8.  Samb—Chabob  on  IiAim— Suppobt. 

Under  a  will  giving  testator's  wife  supi>ort  from  the  rents  and  profits  of  land  de- 
vised to  his  sons,  each  son  is  not  liable  personallv  or  as  a  trustee  for  a  proportionate 
share  of  the  mother's  support,  but  only  to  the  extent  of  the  rents  and  profits  aris- 
ing from  his  share  of  the  property  for  the  six  years  next  before  oommencement  of 
thesuit.< 

Appeal  from  circuit  court,  Bush  county;  Samitbl  A.  Bonner,  Judge. 
Petition  for  rehearing.    The  original  opinion  is  xeported  in  16  N«  £•  Bep. 
820. 

W,  A.  Cullen,  for  appellant.    JulUui  <&  JtUiaUt  for  appellee. 

'Respecting  the  construction  of  wills,  and  when  the  interests  therehtr  created  are 
vested,  and  when  contingent,  see  Chasy  v.  Gk>wdry,  (N.  J.)  9  AtL  Rep.  J80;  Parker  v. 
Glover,  Id.  217;  Appeal  of  Reed,  (PaO  11  AtL  Rep.  7S7;  Wiggin  v.  Perkins,  (N.  H.)  5 
Atl.  Rep.  004,  and  note;  Davidson  v.  Bates,  <lnd.)  12  N.  E.  Rep.  687,  and  note:  Lenz  v. 
Prescott,  (Mass.)  11  N.  E.  Rep.  928:  Dodd  v.  Wlnship,  Id.  588^  Williams  v.  WiUiams^ 
(CaL)  14  Pac.  Rep.  894,  and  note;  Roundtree  v.  Roundtree,  (S.  C.)  2  B.  B.  Rep.  474; 
Wills  V.  Wills,  (Ky.)  8  8.  W.  Rep.  900,  and  note;  Appeal  of  Churchman,  (Pa.)  12  Atl. 
Rq;>.  600;  Ck>mmons  v.  Ck>mmon8,  (Ind.)  16  N.  £.  Rep.  820. 

*  As  to  when  a  direction  or  condition  connected  with  a  devise  of  land  will  be  held  a 
charge  upon  land,  see  Schmehl's  Appeal,  (Pa.)  8  AtL  Rep.  874;  Appeal  of  Phillips, 
(Pa.)  7  Atl.  Rep.  918,  and  note:  Merritt  v.  Buchnam,  (Me.)  Id.  888;  Le  Rougetel  v. 
Mann,  (N.  H.)  8  AtL  Rep.  746;  Halsted  v.  Westervelt,  (N.  J.)  Id.  270;  Allen  v.  Fatten, 
(Va.)  2  B.  E.  Rep.  148:  Decker  v^  Decker,  (111.)  12  N.  £.  Rep.  750;  Curtis  v.  Fowler, 
(Mich.)  88  N.  W.ltep.  804;  Ck)mmons  v.  Commons,  (Ind.)  16  N.  B.  Rep.  820. 
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ZoLLARS,  J.  It  will  certainly  not  b^  dirBcult  to  discover  the  difference  be- 
tween a  holding  thai  appelhmt  was  not  personally  Hable  under  and  by  force 
of  the  terms  of  the  will  for  his  mother's  living,  which,  as  stated  in  the  prin* 
cipal  opinion,  would  make  him  liable  regardless  of  the  rents  and  profits  of  the 
land,  and  8  holding  which  makes  him  personally  liable  by  reason  of  having 
occupied  a  portion  of  the  land  and  received  the  rents  and  profits  thereof.  Un- 
der the  will  appellee  was  and  is  entitled  to  a  living  from  the  land.  The  spe- 
cial finding  of  fact9  shows  that  appellant,  while  occupying  a  portion  of  the 
land  and  receiving  the  rente  and  profits,  recognized  that  right.  He  certainly 
cannot  comphdn  that  she  claimed  nothing  from  him  on  account  of  the  rents 
and  profits  until  recently.  Nor  can  it  be  of  any  consequence,  as  affecting  her 
rights,  that  during  many  years  she  was  able  or  managed  to  live  without  look- 
ing to  the  land.  She  would  have  been  entitled  to  a  living  from  the  land,  al- 
though she  might  have  received  a  fortune  from  other  sources  subsequent  to 
the  death  of  the  testator.  The  will  unconditionally  gave  to  her  a  right  to  a 
living  from  the  land.  That  right  was  not  made  dependent  upon  the  condi- 
tion tiiat  she  might  be  able  to  live  without  looking  to  the  land,  nor  upon  any 
other  condition.  Having  a  right  to  a  living  from  the  land » appellee  might, 
each  year,  have  demanded  from  appellant,  who  occupied  one-third  of  it,  to 
turn  over  to  her  an  amount  equal  to  one-third  of  the  amount  necessary  for 
her  living,  provided  the  rental  Viilue  of  the  land  so  occupied  amounted  to  that 
much.  That  she  was  entitled  to  a  living  from  the  land  he  was  bound  to 
know  without  any  notice  from  her.  The  will  which  lodged  the  fee  in  him 
was  notice  to  him  that  his  mother  was  entitled  to  a  living  from  the  land.  The 
special  finding,  however,  as  we  have  seen,  shows  that  he  had  actual  knowl- 
edge of  her  rights,  and  recognized  those  rights  in  frequent  conversations 
with  her.  He  has  occupied  the  land  and  received  the  rents  and  profits  with 
the  knowledge,  both  constructive  and  actual,  of  her  rights.  The  law  raised 
an  implied  promise  on  his  part  to  account  to  her  fdr  such  an  amount  of  the 
rents  and  profits  of  the  land  so  occupied  as  would  amount  to  one-third  of  her 
living,  if  the  rental  value  of  the  land  amounted  to  that  much.  To  that  ex- 
tent he  became  indebted  to  her  by  reasoti  of  his  occupancy  and  use  of  the 
land.  Betts  v.  Quick,  16  N.  E.  Rep.  172.  We  can  think  of  no  statute,  ex- 
cept the  six-years  statute  of  limitations,  which  wiJl  bar  an  action  for  that  in- 
debtedness, and  that  statute  we  think  applies.  Suppose,  for  example,  that 
during  the  six  years  immediately  preceding  the  bringing  of  the  action,  ap- 
pellee bad  gone  in  debt  to  some  one  for  her  living,  or  had  borrowed  money  on 
which  to  live,  could  it  be  said  that  because  she  had  not  each  year,  or  the  be- 
ginning of  those  six  years,  made  a  demand  upon  appellant,  she  could  recover 
nothing  from  him  with  which  to  pay  for  her  living,  or  to  repay  the  money 
upon  which  she  lived?  By  failing  to  require  appellant  to  account  as  above 
indicated,  appellee,  by  reason  of  the  statute  of  limilations,  is  limited  in  her 
right  of  recovery  to  the  six  yejirs  preceding  the  commencement  of  her  action; 
but  to  hold  that  she  cannot  recover  for  those  years  would  be  to  destroy,  in  a 
measure,  the  provisions  made  for  her  by  the  testator.  GompLunt  is  made 
that  we  did  not,  in  the  principal  opinion,  decide  upon  what  basis  the  rental 
value  of  the  land  occupied  by  appellitnt  should  be  estimated;  as,  for  e.^ample, 
what  account,  if  any,  should  be  taken  of  the  improvements  which  appellant 
may  have  put  upon  the  land,  by  way  of  clearing,  fertilizing,  and  otherwise, 
if  any,  which  may  have  increased  the  rental  value.  We  did  not  go  into  that 
question,  and  must  decline  to  do  so  now,  for  the  reason  that  the  record  does 
not  so  present  it  as  to  make  a  dedsion  necessary  or  proper.  l:'etii*ioa  for  re- 
hearing overruled. 
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015  Ind.  219) 

WULSOHNER  t>.  WABD. 

{Supreme  Court  of  Indiana.    June  16, 1888.) 

Sals—Rbscission— Statutx  of  Frauds. 

A  piano  was  sold  on  credit,  under  an  agreement  that  it  might  be  fully  tested, 
and,  if  unsatisfactory,  exchange^  for  another.  Afterwards  this  agreement  was 
modified  by  an  oral  agreement  to  rescind  the  sale  absolutely,  and  refund  the  pur- 
chase money  already  paid.  Held  that,  since  the  contract  of  sale  had  never  been 
completed,  the  oral  aflrreement  to  rescind  was  not  a  new  and  independent  contract, 
and,  having  been  fully  performed  by  the  purchaser,  was  not  within  the  statute  ox 
frauds. 

Appeal  from  superior  court,  Marion  county;  L.  C,  Walker,  Judge, 
A,  F,  Stanton  and  John  E.  Scott,  for  appellant,    2>.  V.  Bums,  for  appel- 
lee. 

Niblack,  C.  J.  Complaint  in  two  paragraphs,  by  Albert  O.  Ward  against 
Emil  Wulschner,  for  the  rescission  of  a  contract  for  the  sale  of  a  piano  and 
for  damages.  The  first  paragraph  charged  that  the  plaintiff  was  induced  to 
purchase  a  piano  from  the  defendant  by  representations  that  it  was  sound  in 
every  particular,  perfect  in  tone,  and  free  from  blemishes  and  defects  of  every 
kind,  upon  which  he  relied,  but  that  said  representations  were  false,  as  the 
defendant  well  knew  at  the  time  they  were  made;  that  after  discovering  cer- 
tain defects  in  the  piano,  which  such  false  representations  gave  assurance  did 
not  exist,  it  was  agreed  between  the  parties  that,  if  the  plaintiff  would  return 
the  piano  to  tlie  defendant  at  his  place  of  business,  he  (the  defendant)  would 
rescind  the  contract  of  sale,  and  would  refund  the  purchase  price  paid  there- 
for; that,  in  pursuance  of  such  agreement,  the  plaintiff  returned  the  piano  to 
the  defendant,  who  refused  to  receive  the  same*  The  second  paragraph  was 
substantially  the  same  as  the  first,  except  that  it  contained  no  averment  of 
an  agreement  to  rescind  the  contract  and  take  back  the  piano.  The  defend- 
ant answered — First,  in  general  denial;  secondly,  that  the  piano  was  sold 
under  a  contiact  of  express  warranty,  coupled  with  an  agreement  that,  if  it 
should  not  meet  all  the  stipulated  requirements,  it  might  be  exchanged  for 
another  piano  which  would  do  so,  and  that  a  tender  of  exchange  had  been 
made  before  the  bringing  of  the  suit,  averring  a  continuing  readiness  to  make 
the  exchange,  lieply  in  denial.  In  response  to  certain  questions  submitted 
to  them  for  the  informalion  of  the  court  at  special  term,  a  jury  made  a  find- 
ing of  some  material  facts.  The  couil;  also  made  a  special  finding  of  some 
additional  facts  adjudged  to  have  been  established  by  the  evidence.  When 
grouped  together,  these  facts  were,  briefly  stated,  as  follows:  That  the  piano 
furnished  to  the  plaintiff  did  not  fulfill  the  conditions  of  waiTanty,  or  of  rep- 
resentations made  in  regard  to  it;  that  the  piano  sent  to  the  plaintiff  was  in- 
ferior to  the  one  contracted  for,  and  not  of  the  character  it  was  warranted  to 
be;  that  the  defendant  orally  agreed  with  one  Steep,  the  plaintiff *s  agent» 
that,  if  he  (the  plaintiff)  would  return  the  piano  to  him  free  of  cost,  he  would 
surrender  to  the  plaintiff  the  notes  given  for  it;  that  the  piano  was  sold  to 
the  plaintiff,  on  or  about  the  28th  day  of  May,  1885,  for  the  sum  of  $300; 
that,  in  payment,  the  plaintiff  executed  to  the  defendant  his  six  promissory 
notes,  in  the  sum  of  $50  each,  payable  at  a  bank  of  deposit  and  discount  in 
the  city  of  Indianapolis,  and  at  the  following  times:  September  15,  1885, 
December  1.  1885,  March  1,  1886,  June  1,  1886,  September  1,  1886,  and  De- 
cember 1,  1886;  that  thereafter  the  defendant  had  the  two  notes  first  falling 
due  discounted  at  said  bank  before  maturity,  by  reason  of  which  the  plain- 
tiff was  compelled  to  pay  the  same,  which  together  amounted  to  the  sum  of 
$101.75;  that  the  remaining  notes  had  been  brought  into  court  to  abide  its 
order  in  relation  tlitTeto;  that  the  defendant  warranted  the  piano  to  be  thor- 
oughly made,  and  of  thf*  best  materials;  that,  as  a  part  of  the  contract  of 
sale,  the  defendant  stipulated  that,  if  the  piano  did  not  prove  to  be  as  war** 
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ranted,  it  might  be  returned  to  him,  and  that  he  would  then  furnish  in  its 
place  another  piano  of  the  same  grade,  price,  and  manufacture,  which  would 
respond  to  all  the  requirements  which  had  been  agreed  upon;  that  the  de- 
fendant did,  before  the  commencement  of  this  suit,  offer  to  receive  back  the 
piano  so  sold  by  him,  and  to  deliver  to  the  plaintiff  any  other  piano  of  the 
same  grade,  price,  and  manufacture;  that  the  defendant,  also,  before  this  suit 
was  commenced,  offered  to  exchange  the  piano  for  a  better  one  if  the  plaintiff 
would  pay  the  sum  of  $30,  as  a  difference  between  them;  that  the  plaintiff 
lived  at  South  port,  seven  miles  from  the  city  of  Indianapolis;  that  in  pursu- 
ance of  his  agreement  with  the  defendant  for  the  return  of  the  piano,  and 
the  surrender  of  his  notes  as  stated,  the  plaintiff  did  return  that  instrument 
to  him,  (the  defendant,)  by  sending  it  to  him  to  the  city  of  Indianapolis,  at  an 
expense  to  himself  of  six  dollars,  and  there  making  a  full  and  unconditional 
tender  of  the  same  to  him ;  that  the  defendant  nevertheless  refused  to  receive 
the  piano  as  he  had  agreed  to  do;  that  the  agreement  for  the  return  of  the 
piano,  and  the  rescission  of  the  contract  for  its  sale,  was  the  last  agreement 
made  between  the  parties  concerning  the  piano;  that  the  parties  did  not  enter 
into  any  written  contract  in  regard  to  the  sale,  exchange,  or  return  of  the 
piano.  Upon  the  facts  as  thus  found,  the  court  below  at  special  term  came 
to  the  conclusion  that  the  plaintiff  was  entitled  to  recover  from  the  defendant 
the  sura  of  $102.43,  and  to  an  order  for  the  return  of  his  notes  remaining  un- 
paid. Over  exceptions  properly  reserved,  judgment  was  given  accordingly, 
and  that  judgment  was  afQrmed  at  general  term. 

Wulschner,  further  appealing  to  this  court,  first  makes  the  point  that  it 
was  inferentially  shown,  by  the  facts  as  specially  found,  that  the  piano  was 
sold  upon  an  express  warranty,  and  that  hence,  however  flagrant  the  breach 
of  the  warranty  may  have  been.  Ward  did  not  thereby  become  entitled  to  a 
rescission  of  the  contract  of  sale;  citing  Marsh  v.  Low^  55  Ind.  271,  and 
Hoover  v.  Sidener,  98  Ind.  290.  These  cases  hold,  and  we  assume  correctly, 
that  where  property  is  unconditionally  sold,  with  a  warranty  superadded,  the 
purchaser,  in  the  absence  of  fraud,  does  not  become  entitled,  as  of  right,  to  a 
rescission  of  the  sale  on  account  of  a  breach  of  the  waiTanty;  that  the  remedy 
in  such  a  case  is  either  an  action  for  a  breach  of  the  warranty,  or  by  way  of 
recoupment  or  a  counter-claim.  We  do  not  infer,  however,  from  the  facts 
expressly  found,  that  the  piano  was  sold  upon  a  warranty  alone;  but,  rather, 
that  the  sale  was  upon  a  warranty,  as  well  as  certain  representations  concern- 
ing its  quality  and  general  conditions.  But,  whatever  the  real  facts  in  that 
respect  may  have  been,  we  regard  the  question  of  the  validity  or  non- validity 
of  the  agreement  for  a  rescission  of  the  contract  of  sale  as  being  the  control- 
ling question  in  the  cause.  On  Wulscbner's  behalf,  it  is  insisted  that  the 
contract  for  the  sale  of  the  piano  became  an  executed  contract  before  the 
agreement  for  the  rescission  of  the  sale  was  made,  and  that,  consequently, 
the  agreement  to  rescind  constituted  an  independent  contract,  amounting  in 
fact  to  an  agreement  for  the  sale  of  the  piano;  that,  as  the  piano  was  of  a 
value  greater  than  $50,  the  agreement  was  within  the  statute  of  frauds,  and 
consequently  void.  The  question  as  to  when  a  contract  of  sale  may,  and  as 
to  when  it  may  not,  be  rescinded  by  a  parol  agreement  has,  at  various  times, 
elicited  a  good  deal  of  discussion,  and  is  one  concerning  which  careful  dis- 
criminations ought  to  be  observed.  The  following  propositions  are,  as  we 
believe,  fairly  deducible  from  the  authorities:  Where  an  unconditional  sale 
has  been  so  entirely  consummated  that  nothing  further  remains  to  be  done,  a 
contract  for  its  rescission  stands  upon  the  footing  of  a  new  and  independent 
contract,  and  hence  is  not  a  binding  contract  when  it  falls  within  the  statute 
of  frauds, — ^that  is  to  say,  when  such  a  contract  is  required  to  be  in  writing, 
and  Is  not;  but  that  where  the  sale  has  some  condition  or  contingent  agree- 
ment connected  with  it,  or  some  material  thing  remains  to  be  done  before  the 
transaction  is  complete,  an  oral  agreement  for  its  rescission  is  binding,  pro- 
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Tided  the  agreement  is  clear  and  distinct,  and  provided,  further,  that  the 
party  seeking  a  rescission  promptly  complies  with  the  agreement  on  his  part. 
This  is  upon  the  principle  that  an  agreement  to  undo  a  contract  which,  to 
some  extent,  still  remains  open  or  incomplete,  is  an  agreement  merely  inci- 
dental and  subordinate  to  the  original  contract,  and  hence  one  which  requires 
no  new  consideration  to  support  it,  and  to  which  .the  statute  of  frauds  does 
not  so  readily  apply  as  to  the  original  contract.  Bish.  Cont.  §  1241;  2  Reed, 
St.  Frauds,  §  461;  Guthrie  v.  Thompson,  1  Or.  353;  Arrington  v.  Porter,  47 
Ala.  714;  Benj.  Sales,  (Bennett's  Ed.)  660.  The  propositions  thus  believed 
to  be  deducible  from  the  authorities  are  not  in  conflict  with  the  case  of  Chap- 
man V.  Searle,  3  Pick.  38,  cited  on  Wulschner's  behalf,  but  are  impliedly  sup- 
ported  by  it.  In  that  case  the  parol  agreement  to  rescind  the  sale  was  held 
to  be  not  obligatory,  because  no  effort  was  made  to  enforce  it  until  after  the 
rights  of  third  parties  had  intervened,  and  the  non-validity  of  the  agreement 
was  placed  upon  that  ground  alone.  In  the  case  before  us,  the  sale  was  upon 
a  condition  in  the  first  instance,  and  time  was  given  within  which  the  piano 
might  be  tested.  The  sale,  too,  was  upon  credit,  and  the  purchase  money 
had  not  been  fully  paid.  The  right  to  exchange  the  piano,  which  had  been 
conditionally  reserved  to  Ward,  had  been,  by  subsequent  agreement,  so  modi- 
fled  as  to  confer  upon  him  the  absolute  right  to  have  the  sale  rescinded.  This 
subsequent  agreement  had,  on  Ward's  part,  been  fully  complied  with.  He 
had,  therefore,  become  entitled  to  a  rescission  of  the  sale.  The  statute  of 
frauds  does  not  apply  to  a  case  in  which  a  parol  contract  has  been  so  far  com- 
plied with  on  the  one  side  as  to  cause  a  non-compliance  on  the  other  side  to 
operate  as  a  fraud  on  the  party  complying.  7  Wait,  Act.  &  Def.  12;  Bur- 
nett V.  Blackmar,  43  Ga.  569;  Cook  v.  Churchman,  104  Ind.  141,  8  N.  E. 
Bep.  759.     The  judgment  is  affirmed,  with  costs. 


(115  Ind.  139) 

HOLLCBAFT  C.  DOUGLASS. 
{Supreme  Court  of  Indiana,    June  12, 1888.) 

1.  Execution— Misdescription  of  Prbmises. 

An  execution  sale  cannot  be  declared  void  for  misdescription  of  the  land  In  the 
advertisement  and  sale,  on  the  mere  evidence  of  an  error  in  some  of  the  published 
notices  of  sale,  when  the  first  levy  is  not  shown  to  be  incorrect,  the  second  levjr  is 
correct,  the  land  was  sold  and  conveyed  by  a  correct  description,  and  the  execution 
defendant  has  acquiesced  in  the  proceedings. 
31  Same— Execution  against  Subbtt— Exhausting  Property  op  Principal. 

A  judgment  creditor  cannot  complain  that,  under  another  judgment  against  the 
debtor  and  a  surety,  propeorty  of  the  surety  was  levied  upon  and  sold  before  that  of 
the  principal  debtor  was  exhausted,  contrary  to  the  order  of  court. 
a.  Same— Vacation  of  Sale— Inadequate  Remedy  at  Law. 

An  execution  sale  to  an  innocent  purchaser  will  not  be  set  aside  for  irregularities 
^CL  the  notice  of  sale,  at  the  suit  of  a  judgment  creditor  of  the  defendant  in  execu- 
tion, in  the  absence  of  a  showing  that  plaintiff's  judgment  cannot  be  satisfied  by 
an  ordinary  execution. 
4k  Same— Bona  Fide  Purchaser. 

One  against  whom  judgment  has  been  rendered  as  surety  is  not  bound  to  take  no- 
tice of  the  irregularities  in  the  notices  of  execution  sale  against  his  principal,  and, 
in  the  absence  of  actual  notice,  may  become  a  bonajtde  purchaser. 

Appeal  from  circuit  court,  Clinton  county;  Joseph  C.  Suit,  Judge. 

Action  by  Jackson  Douglass  against  Abraham  Hollcraft  to  set  aside  a  sher- 
iff's sale  of  land,  said  Hollcraft  being  the  assignee  of  the  certificate  of  sale. 
Defendant's  demurrer  to  the  complaint  was  overruled,  judgment  was  entered 
against  him,  and  his  motion  for  a  new  trial  was  denied,  whereupon  he  ap- 
pealed. 

Wm.  R.  Moore  and  /.  V.  Kent,  for  appellee. 

"Lots  three,  five,  and  six,  all  in  Clinton  county,  Ind.>"does  not  describe 
any  land  at  all.  It  is  necessaiy  to  the  validity  of  a  sheriff's  sale  that  the 
realty  be  described.    There  was  no  levy  on  lots  8»  5,  and  6,  in  Joseph  Baum's 
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addition  to  the  town  of  Frankfort,  and  tbe  sale  is  bad.  The  levy  is  the  basis 
of  all  future  proceedings.  If  the  description  of  the  land  attempted  to  be  levied 
upon  is  so  defective  that  it  cannot  be  ascertained  from  the  levy  itself  where 
the  land  is  located,  the  sheriff  has  no  power  to  sell  any  paiticularly  described 
land,  and  it  cannot  be  said  that  it  was  the  intention  to  sell  the  lands  in  con- 
troversy. Where  property  of  any  kind  is  coerced  from  the  owner  by  legal 
process,  there  must  be  a  substantial  compliance  with  the  statute.  To  consti- 
tute a  levy  upon  real  estate,  it  must  be  described  by  metes  and  bounds,  or  by 
abuttals,  the  same  as  giving  notice  to  quit,  or  the  execution  of  a  deed.  The 
property  sold  must  be  the  propeity  levied  upon.  Streaper  v.  Fisher ,  18  Amer. 
Dec.  604;  Gruhb  v.  Guilford,  28  Amer.  Dec.  700;  2  Work,  Pr.  184, 185;  Wat- 
era  V.  Duvall,  33  Amer.  Dec.  693-697.  The  levy  must  describe  the  land  with 
sufficient  certainty  t'^  identify  it  without  other  evidence.  Huddleston  v. 
Garrott,  3  Humph.  6-J  :  Pound  v.  Fullen,  3  Yerg.  338.  Where  all  the  calls 
are  properly  answereu,  and  yet  the  description  is  such  that  the  land  levied 
upon  could  not  therefrom  be  identified,  or  certainly  found,  the  levy  is  void 
for  uncertainty.  Chadboume  v.  Mason,  48  Me.  389-^93;  GavZt  v.  Wood- 
hridge,  4  McLean,  329.  The  purchaser  at  sheriff  *8  sale  is  chargeable  with  no- 
tice of  all  irregularities  and  defects.  Meredith  v.  Chancey,  59  Ind.  466;  liaub 
y.  Heath,  8  Blackf.  575;  Hanson  v.  Doe,  2  Blackf.  1.  His  assignee  is 
equally  chargeable  with  such  notice.  8mith  v.  Rogers,  14  Ind.  224;  Sum- 
mers v.  Sleeth^  46  Ind.  598;  Thompson  v.  Allen,  12  Ind.  539.  A  sheriff's 
deed,  although  in  proper  form,  is  not  enough  to  show  title.  It  has  been  held 
that  it  is  necessary  to  show  a  valid  judgment,  a  valid  execution,  and  a  valid 
deed.  Nichol  ▼.  McCalister,  52  Ind.  586;  Splahn  v.  GillespU,  48  Ind.  397; 
8hipley  v.  Shook,  72  Ind.  511. 
I     Tames  N.  Sims,  for  appellant. 

I  Where  several  judgments  are  rendered  against  a  person  at  the  same  term  of 
court,  under  two  of  which  plaintiff  claims,  while  others  are  hostile  to  his  in- 
terest, but  it  is  not  shown  on  what  date  the  hostile  judgments  were  rendered, 
the  presumption  is  against  the, pleader,  and  that  the  other  judgments  were 
rendered  prior  to  those  under  which  he  claims,  and  create  a  prior  lien  on  the 
leal  property  of  the  judgment  debtors.  Burrows  y.  Yount,  6  Blackf.  458: 
Jackson  v.  Hart,  12  Ind.  606,  607;  1  Chit.  PL  272;  under  title  of  "Rules  of 
Construction,"  Id.  578.  The  complaint  is  ambiguous  as  to  which  of  the  bank 
judgment  defendants  were  the  owners  of  the  several  parcels  of  property  al- 
leged to  have  been  levied  on  and  sold,  except  the  lots  in  question.  It  does 
appear  that  all  of  said  property  belonged  to  some  one  or  more  of  said  judg- 
ment defendants;  that  ono  of  these  judgment  defendants  was  the  purchaser 
and  the  assignor  of  this  appellant,  and  that  the  other  two  judgment  debtors 
stood  by  and  did  not  object  to  the  sheriff's  sale,  and  permitted  the  purchase 
money  to  be  applied  in  satisfaction  of  the  judgment  against  them.  Gatling 
V.  Rodman,  6  Ind.  289.  Appellant  is  an  innocent  purchaser,  and  none  of  the 
owners  of  the  property  can  question  his  rights.  It  is  claimed  that  the  levy 
and  sale  of  the  lots  was  illegal,  because  they  were  imperfectly  described  as 
"lots  3,  5,  and  6,  in  Clinton  county,  Ind.,  "without  specifying  the  town  and 
addition  to  which  they  belonged.  The  levy  was  truthful  as  far  as  it  went,  and 
the  facts  show  that  there  could  have  been  no  mistake  in  the  minds  of  either 
the  sheriff,  execution  defendants,  or  bidders,  as  to  the  identity  of  the  lots  to 
be  sold.  Besides,  it  is  averred  that,  on  making  the  sale,  the  sheriff  executed 
to  the  purchaser  a  certificate  of  purchase  for  said  lots  3,  5,  and  6,  which  re- 
fers to  the  plaintiff's  description  of  the  lots,  and  is  equivalent  to  averring 
that  the  lots  were  fully  described  in  such  certificate;  and  afterwards  the  sher- 
iff executed  a  deed  to  the  assignee  of  the  certificate  of  purchase,  containing  a 
perfect  description  of  the  lots.  Such  certificate  and  deed  cured  such  defect- 
ive description  in  the  levy.  Ror.  Jud.  Sales,  577,  and  authorities  there  cited. 
The  bank's  judgment  was  a  superior  lien  on  the  property  in  question  to  those 
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of  the  judgments  Douglass  sets  up;  and  it  follows  tliat,  if  there  had  been  an 
entire  misdescription  of  the  property,  Hoilcraft  had  an  equitable  title  to  be 
subrogated  to  the  privileges  of  the  bank  judgment,  which  could  not  be  brushed 
aside  for  a  junior  lienor.  Ray  v.  Detohon,  79  Ind.  56»  and  authorities  there 
cited.  If  the  sale  were  fatally  defective,  the  defect  was  manifest  by  the  rec- 
ord, of  which  Douglass  had  notice;  yet  he  stood  by  18  months  after  the  sale, 
and  saw  an  innocent  purchaser  part  with  his  money  without  asserting  the 
rights  he  now  contends  for.  Douglass  was  not  a  party  to  the  judgment  and 
(execution  on  which  the  property  in  question  was  sold,  and  he  is  a  collateral 
assailant,  and  has  no  foothold  in  court  unless  the  sale  is  absolutely  void. 
JoTiea  V.  Building  Ass^n,  77  Ind.  840.  No  just  reasoning  can  place  the  plain- 
tiff in  a  more  favorable  position  than  a  creditor  seeking  to  set  aside  a  convey- 
ance made  to  defraud  him ;  yet  it  has  been  repeatedly  decided  that  the  creditor 
who  seeks  such  relief  muse  allege  facts  sufficient  to  constitute  fraud  both  in 
the  vendor  and  vendee.    Buwiel  v.  Witherow,  29  Ind.  123. 

ZoLLARs,  J.  Hoilcraft  claims  title  to  lots  8,  5,  and  6,  in  Joseph  Baum's 
addition  to  the  city  of  Frankfort,  through  a  sheriff's  sale.  Douglass  claims 
that  that  sale  was  and  is  void,  and  asks  in  his  complaint  that  it  be  so  declared, 
and  that  the  lots  be  subjected  to  execution  in  satisfaction  of  two  judgments 
of  which  he  is  the  owner.  So  far  as  material  here,  the  substance  of  his  com- 
plaint is  that  on  the  I3th  day  of  October,  1875,  and  at  the  October  term  of  the 
Clinton  circuit  court,  one  John  Shoff  recovered  a  judgment  against  him  and 
Joseph  Baum ;  that  on  the  same  day  said  Shoff  also  recovered  a  judgment 
against  said  Baum  and  one  Isaac  D.  Armstrong ;  that  he,  Douglass,  and  Arm- 
strong were  sureties  for  Baum,  and  were  respectively  so  adjudged;  that  on 
the  19th  day  of  February,  1876,  Shoff  assigned  the  first  above-mentioned  judg- 
ment to  liim,  (Douglass,)  and  on  the  same  day  assigned  the  other  judgment 
to  Armstrong,  who  assigned  it  to  him  on  the  27th  day  of  September,  1882; 
that,  at  the  time  those  judgments  were  rendered,  Baum  was  the  owner  of  the 
.lots  above  mentioned,  and  that  the  judgments  became  liens  thereon.  Holl- 
craft's  counsel  argues  the  Cdse  upon  the  theory  that  a  judgment  in  favor  of 
the  First  National  Bank  of  Frankfort  against  Baum  and  others,  and  upon 
which  his  claim  of  title  rests,  was  rendered  at  the  October  term,  1875,  of  the 
Clinton  circuit  court.  The  argument  of  counsel  for  Douglass  is  upon  the  theory 
that  that  judgment  was  rendered  at  the  October  term,  1876.  The  record 
shows  upon  its  face  that,  in  copying  the  complaint  into  the  record,  the  date 
of  the  judgment  was  lirst  written  as  of  the  October  term,  1875.  A  figure  "6" 
seems  to  have  been  subsequently  written  over  the  figure  "5,'*  thus  changing 
the  date  to  1876.  Doubtless  the  clerk,  in  making  up  the  record,  made  the 
change  by  some  sort  of  mistake.  To  read  the  date  as  1676  would  make  the 
complaint  contradictory  and  inconsistent  with  itself.  It  shows,  by  other 
•  averments,  that  an  execution  was  issued  upon  the  judgment  in  August,  1876; 
that  the  execution  was  levied  upon  real  estiite;  and  that  the  real  estate  thus 
levied  upon  was  offered  for  sale  by  the  sheriff  in  September,  1876.  Such 
could  not  have  been  the  case  had  the  judgment  not  been  rendered  until  Octo- 
ber, 1876.  Looking  to  the  several  averments,  we  must  dispose  of  the  case 
upon  the  theory  that  the  bank  judgment  was  rendered  at  the  October  term, 
1875.  The  substance  of  the  complaint  in  relation  to  that  judgment,  then,  is 
that  at  the  October  term,  1875,  of  the  Clinton  circuit  court,  the  First  National 
Bank  of  Frankfort  recovered  a  judgment  for  ^1,055  against  said  Joseph  Baum, 
as  principal,  and  Henry  M.  Baum  and  said  Armstrong,  as  sureties,  and  that 
by  the  terms  of  the  judgment  the  property  of  the  principal  was  first  to  be  ex- 
hausted in  satisfactiou  of  the  judgment;  that  an  execution  was  issued  on  the 
judgment  on  the  25th  day  of  August,  1876,  by  which  the  sheriff  was*  com- 
manded to  make  the  amount  from  the  property  of  the  judgment  defendants, — 
first  exhausting  the  property  of  the  principal;  that  the  sheriff  levied  the  exe- 
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cution  upon  certain  described  real  estate  belonging  to  Annstiong,  and  upon 
three  lots  which  belonged  to  tlie  principal,  Joseph  Baum,  and  which  were  de- 
scribed in  the  levy  as  "lots  3,  5,  and  6,  in  Clinton  county,  Ind.;"  that  the 
principal  Baum,  at  the  time  of  the  levy,  owned  other  real  estate  of  sufflcienft 
value  to  satisfy  the  execution,  and  that  the  sheriff  failed  to  levy  upon  and  ex- 
haust it  before  taking  the  property  of  Armstrong;  that  the  sheriff,  after  ad- 
vertising the  real  estate  levied  upon,  **as  required  by  law,"  offered  the  same 
for  sale  on  the  28d  day  of  September,  1876.  and  subsequently  returned  the 
execution,  showing  that  for  the  want  of  bidders  the  property  was  not  sold; 
that  on  the  5th  day  of  March,  1877,  a  venditioni  exponas  was  issued,  com- 
manding the  sheriff  to  sell  the  property  so  levied  upon,  and  to  make  the 
amount  of  the  judgment  and  costs;  that  under  that  writ  the  sheriff  made  a 
"pretended  levy"  upon  the  same  property,  and  again  described  the  lots  as  lots 
"8,  5,  and  6,  in  Clinton  county,  Ind.;"  that  on  the  81st  day  of  March,  1877, 
the  sheriff  made  a  pretended  sale  of  the  property,  "as  described  above,"  to 
Henry  M.  Baum,  "pretending  to  act  under  said  writ,"  and  executed  to  him 
a  certificate  of  purchase;  that  on  the  8d  day  of  April,  1878,  said  Baum  as- 
signed the  certificate  to  Hollcraft;  that  on  the  22d  day  of  November,  1878, 
the  sheriff  executed  to  Hollcraft  a  deed  for  said  property,  and  described  the 
lots  as  "lots  3,  5,  and  6,  in  Joseph  Baum's  addition  to  the  city  of  Frankfort." 
Taking  all  of  the  averments  of  the  complaint  together,  the  claim  is  that  the 
sale  was  and  is  void  because  the  lots  were  levied  upon,  advertised,  and  sold  as 
"lots  3, 5,  and  6,  in  Clinton  county,  Ind.,"  and  not  by  the  correct  description  of 
"lots  3,  5,  and  6,  in  Joseph  Baum's  addition  to  the  city  of  Frankfort,"  for  the 
reason  that  the  sheriff  levied  upon  antl  sold*  real  property  of  the  surety,  Arm- 
strong,— the  principal,  Baum,  at  the  time  owning  real  estate  upon  which  the 
Judgment  was  alien,  by  the  sale  of  which  the  amount  of  the  judgment  might 
have  been  made;  and  for  the  reason  that  the  sheriff  sold  in  aolido  the  land 
belonging  to  Armstrong  and  Baum.  It  is  further  averred  that  had  each  parcel 
been  sold  separately  the  amount  of  the  judgment  might  have  been  made  with- 
out the  sale  of  said  lots  8,  5,  and  6.  These  claims,  it  will  be  seen,  are  not 
very  consistent.  The  claim  that  the  sale  was  void  because  property  of  the 
surety  was  taken  before  exhausting  the  property  of  the  principal  is  not  con- 
sistent with  the  other  claim,  that,  had  the  property  of  the  surety  been  sepa- 
rately sold,  the  amount  of  the  execution  might  have  been  made  without  the  sale 
of  the  principal's  property  under  execution.  Douglass  had  no  right  to  dem.'md 
that  the  real  estate  of  the  surety  should  be  first  sold,  nor  has  he  a  right  to 
complain  that  it  was  sold  before  all  the  property  of  the  principal  was  exhausted, 
in  satisfaction  of  the  execution,  if  such  was  the  case.  Those  are  questions 
which  concern  the  surety,  and  not  Douglass. 

The  complaint,  besides  being  contradictory  in  theory,  as  already  stated,  is 
infirm  in  other  respects.  The  remedy  which  Douglass  seeks  is  an  extraordi- 
nary one,  and  there  is  nothing  in  the  complaint  to  show  that  he  might  not 
have  made,  and  may  not  now  make,  the  amount  of  his  judgments  by  an  ordi- 
nary execution  against  the  property  of  Joseph  Baum,  his  judgment  debtor. 
It  is  not  shown  by  any  averment  in  the  complaint  that  he  was  or  is  insolvent, 
or  that  he  has  not  property,  real  and  personal,  out  of  which  the  amount  of 
the  judgments  held  by  Douglass  might  be  made  by  an  ordinary  execution.  On 
the  contrary,  it  is  averred  that  at  the  time  of  the  levy  of  the  bank  execution, 
and  the  sale  thereunder,  he  had  real  estate,  aside  from  the  lots  in  question 
here,  upon  which  the  bank  judgment  was  a  lien,  and  by  the  sale  of  which 
the  amount  of  that  judgment  might  have  been  made.  It  is  not  shown  that 
the  judgments  held  by  Douglass  were  not  or  are  not  liens  upon  that  real  es- 
tate, nor  that  it  was  not,  or  is  not,  entirely  sufllcient  to  satisfy  those  judg- 
ments; nor  yet  that  it  may  not  be  reached  and  applied  in  satisfaction  of  those 
judgments  by  an  ordinary  execution.  That  Joseph  Baum  was  justly  indebted 
to  the  bank  is  conclusively  shown  by  the  judgment  in  its  favor  against  him. 
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That  Henr7  M.  Baum  purchased  the  lots  at  sheriff's  sale,  and  that  his  money 
was  applied  in  satisfaction  of  the  bank  judgment,  and  that  the  certificate  of 
purchase  executed  to  him  by  the  sheriff  was,  for  a  valid  consideration,  by  him 
assigned  to  Hollcraft,  is  shown  by  other  averments  in  the  complaint.  The 
bank  debt  must  be  assumed  to  have  been  an  honest  debt,  and  Joseph  Baum  is 
making  no  question  as  to  the  validity  of  the  sale  of  the  lots  by  the  sheriff. 
The  bank  judgment,  and  those  held  by  Douglass,  were  taken  at  the  same  term 
of  the  same  court.  The  date  of  the  former  is  not  given  in  the  complaint. 
For  aught  that  is  made  to  appear,  it  may  have  been  prior  in  date,  and  hence 
superior  as  a  lien  upon  the  lots  in  question,  to  the  judgments  held  by  Douglass. 
The  law  will  not  sanction  a  resort  to  an  extraordinary  remedy  for  the  collec- 
tion of  a  judgment,  when  it  may  be  collected  by  an  ordinary  execution,  and 
especially  when  a  resort  to  such  extraordinary  remedy  will  cause  loss  or 
trouble  to  third  persons.  Such  is  the  role  with  regard  to  proceedings  supple- 
mentary to  execution,  with  regard  to  the  setting  aside  fraudulent  convey- 
ances, and  with  regard  to  a  proceeding  for  an  execution  against  the  body. 
BfLker  v.  State,  109  Ind.  47,  9  N.  E.  Hep.  711,  and  cases  there  cited.  It  is 
the  rule  which  must  be  applied  here,  and  which  condemns  the  complaint. 
And  that  is  so,  whether  the  sheriff's  sale  be  regarded  as  void  or  voidable 
merely.  As  already  stated,  the  bank  debt  was  a  valid  one,  and,  for  aught  that 
is  made  to  appear,  its  judgment  was  the  oldest  and  the  superior  lien  upon  the 
lots.  Henry  Baum  and  Hollcraft  have  parted  with  their  money.  It  was  ap- 
plied in  payment  of  the  bank  judgment.  Joseph  Baum,  the  owner  of  the  lots, 
makes  no  question  as  to  the  validity  of  the  sheriff's  sale.  And,  for  aught 
that  is  made  to  appear,  Douglass  can  collect  the  amount  of  his  judgment  from 
Joseph  Baum  by  an  ordinary  execution,  without  entailing  loss  upon  Holl- 
craft. The  demurrer  to  the  complaint  should  have  been  sustained.  Douglass 
made  no  better  case  by  the  proof  than  by  his  complaint.  He  introduced  no 
proof  showing,  or  tending  to  show,  that  he  cannot  collect  the  amount  of  his 
judgments  by  an  ordinary  execution  against  the  property  of  Joseph  Baum. 
The  proof  shows  that  his  judgments  and  the  bank  judgment  were  rendered  by 
the  same  court,  on  the  same  day.  Neither,  therefore,  had  priority  as  a  lien 
upon  the  real  estate  of  the  judgment  defendants.  So  far  as  shown,  no  execu- 
tion has  been  issued  upon  Douglass'  judgments,  and  levied  upon  the  lots  in 
question.  The  execution  on  the  bank  judgment,  having  been  first  issued  and 
levied  upon  the  lots,  gave  to  the  bank  a  lien  superior  to  that  in  favor  of  the 
owner  of  the  other  judgments.  JSlaton  v.  Castor,  101  Ind.  426,  and  cases 
there  cited.  It  is  alleged  in  the  complaint,  as  we  have  seen,  that  the  sheriff 
levied  upon  the  lots  as  **lots  3,  5,  and  6,  in  Clinton  county,"  but  the  proof 
does  not  show  that  the  levy  was  so  made.  As  a  part  of  the  return  to  the  ex- 
ecution of  August  25, 1876,  the  sheriff  stated  as  follows:  ''I  levied  on  the  fol- 
lowing real  estate,  to- wit,  (here  insert;)  see  according  to  advertisement.** 
The  advertisement  referred  to  is  not  set  out  in  the  record,  nor  is  its  language 
or  substance  given.  We  have  no  means,  therefore,  of  knowing  certainly 
what  it  was,  in  the  way  of  describing  the  real  estate  levied  upon.  Presuming, 
as  we  must,  in  favor  of  the  regularity  of  the  proceedings  on  the  part  of  the 
sheriff,  we  must  presume  that  the  lots  in  question  were  properly  described  in 
the  levy.  That  presumption  is  strengtiiened  here  by  the  statements  of  the 
clerk  in  the  second  writ.  In  reciting,  in  that  writ,  the  sheriff's  return  to  the 
first  execution,  he  gives  the  full  and  correct  description  of  the  lots.  In  the 
sheriff's  return  to  the  second  writ,  he  states  that  he  levied  it  upon  the  lots, 
giving  the  full  and  correct  description,  and  that  he  advertised  them  for  sale 
by  that  description  for  more  than  twenty  days  successively  before  the  day 
of  sale,  by  posting  notices  in  three  public  places  in  the  township  in  which 
they  are  situated,  by  a  like  notice  at  the  door  of  the  court-house,  and  by  ad- 
vertising the  same  for  three  weeks  successively  in  a  newspaper  of  general 
circulation,  printed  and  published  in  the  county.    The  fair  interpretation  of 
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the  return  also  is  that  the  lots  were  sold  by  the  same  description.  They  are 
correctly  described  in  the  sheriff's  deed,  and,  for  aught  that  is  shown,  they 
were  correctly  described  in  his  certificate  of  sale.  We  need  not  indicate  any 
opinion  as  to  the  authority  of  the  sheriff  to  make  a  second  levy  upon  the  same 
property,  under  the  second  writ,  nor  as  to  the  propriety  of  his  so  doing.  It 
is  sufficient  here  that  it  is  not  shown  that  he  did  not  correctly  describe  the  lots 
in  the  first  levy;  that  he  made  a  levy  upon  the  lots  under  the  second  writ,  in 
which  they  were  correctly  described;  that  they  were  sold  and  conveyed  by  a 
correct  description;  and  that  Joseph  Baum,  the  owner  of  the  lots,  neither  be- 
fore nor  since  the  sheriff^s  sale,  made,  or  has  made,  any  question  as  to  the 
regularity  of  the  sheriff's  proceedings.  See  Rickey  v.  Merritt,  108  Ind.  347, 
9  N.  E.  Kep.  368.  The  sale  clearly,  so  far  as  shown,  was  not  void,  and  to 
concede  that  the  proceedings  on  the  part  of  the  sheriff  were  irregular  would 
not  help  Douglass'  case.  He  was  a  judgment  creditor  only.  A  sheriflC^s  sale 
will  not.be  overthrown  on  account  of  irregularities  in  an  action  by  such  a 
judgment  creditor.  Johnson  v.  Afurry,  112  End.  154,  13  K.  E.  Rep.  273; 
Jones  v.  Camahan,  63  Ind.  229.  The  court  below,  over  Hollcraft's  objec- 
tion, admitted  in  evidence  notices  of  the  sale,  as  published  in  a  newspaper. 
In  some  of  the  publication  the  lots  were  described,  not  as  lots  3,  5,  and  6,  in 
Joseph  Banm's  addition  to  the  city  of  Frankfort,  as  they  should  have  been, 
but  as  lots  3,  5,  and  6,  in  Clinton  county,  Ind.  If  it  should  be  conceded  that 
that  evidence  was  properly  admitted,  there  was  yet  some  notice  of  the  sale; 
for  there  is  nothing-  to  sliow  that  it  was  not  advertised  by  posting,  as  stated 
by  the  sheriff  in  his  return  to  the  second  writ.  A.nd  in  addition,  in  some  of 
the  published  notices,  the  lots  were  correctly  described.  The  evidence  as  to 
the  contents  of  some  of  the  published  notices  was  really  in  contradiction  of 
the  sheriff's  return.  Without  entering  into  an  examination  as  to  its  compe- 
tency, we  feel  quite  sure  that  it  was  not  sufficient  to  overthrow  the  title  which 
HoUcraft  has  through  the  sheriff's  sale.  Neither  he  nor  Henry  M.  Baum,  the 
purchaser  at  the  sheriff's  sale,  was  the  execution  plaintiff,  and  therefore  bound 
to  take  notice  of  irregularities  in  the  notices  of  the  sale  or  in  other  proceedings 
by  the  sheriff.  Henry  M.  Baura  was  a  judgment  debtor,  as  surety  for  Joseph 
Baum,  in  the  bank  judgment,  but  that  was  not  sufficient  to  bind  him  to  take 
notice  of  irregularities  in  the  proceedings  by  the  sheriff  as  an  execution  plain-  ' 
tiff  is  bound  to  take  notice.  So  far  as  shown,  he  had  no  actual  notice  of  any 
irregularities,  and,  in  the  absence  of  such  knowledge,  he  was  entitled  to  pro- 
tection as  a  third  party  and  innocent  purchaser.  See  White  v.  Cronkhite,  35 
Ind.  483;  Meredith  v.  Chancey,  59  Ind.  466;  Armstrong  v.  Jackson,  1  Blackf. 
210;  Joyce  v.  Bank,  62  Ind.  188;  Martin  v.  Prather;^  Ind.  535;  Mavityy. 
Eastridge,  67  Ind.  211;  Jones  v.  Association,  11  Ind.  340.  It  is  alleged  in 
the  complaint  that  a  part  of  the  real  estate  sold  by  the  sheriff  belonged  to 
Armstrong,  and  a  part  to  Joseph  Baum,  and  that  it  was  sold  together,  and 
not  in  separate  parcels;  but  there  is  nothing  in  the  proof  to  support  those  al- 
legations. For  aught  that  is  made  to  appear,  all  of  the  property  sold  may 
have  belonged  to  Joseph  Baum.  Nor  is  it  shown  that  the  several  pieces  of 
property  were  sold  together,  without  fii-st  offering  each  separately.  Many 
other  questions  are  discussed  by  counsel,  but  we  think  it  unnecessary  to  ex- 
tend this  opinion  to  decide  them.  It  results,  from  what  we  have  said,  that 
the  court  below  not  only  erred  in  overruling  the  demurrer  to  the  complaint, 
but  also  in  overruling  appellant's  motion  for  a  new  trial.  Judgment  reversed, 
with  costs,  and  cause  remanded,  with  instructions  to  the  court  below  to  sus- 
tain the  motion  for  a  new  trial  and  the  demurrer  to  the  complaint.  As  ap- 
pellee has  died  since  the  submission  of  this  cause,  and  his  heirs  at  law  have 
been  substituted,  the  judgment  is  reversed,  at  their  costs. 
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(115  Ind.  186) 

TowEB  t).  Hartford  H  oZ. 
(8v/preme  Court  of  Indiana.    June  Id,  1888.) 

WlIX0— COKSTBUOnON^LlFX-ESTATB  WVtH  POWBR  OV  DiSPOBITIOK. 

A  testator  l)eqa6athed  to  his  wife  all  the  xesidue  of  his  personal  properly,  and 
further  provided  that  whatever  was  left  undisposed  of  after  the  death  of  his  wife 
should  descend  to  his  heirs.  Held  that,  the  widow  having  at  least  an  absolute  power 
of  disposition,  the  assignment  without  consideration  of  a  note  for  money  received 
by  her  under  the  will  £id  loaned,  was  an  effectual  exercise  of  her  power,  and  the 
testator's  administrator  e.  t  a.  had  no  right  to  the  note. 

Appeal  from  circuit  court,  Switzerland  county;  Soott  Carter,  Judge. 

Action  on  a  promissory  note  by  William  S.  Tower,  administrator  with  will 
annexed  of  one  Robert  Stearman,  against  Phillip  T.  Hartford  et  al.  Judgment 
for  defendants.    Plaintiff  appeals. 

Works  c&  Schroeder  and  W*  R.  JohnstoTh  tor  appellant.  James  B.  MeCrel- 
lis,  for  appellees. 

Elliott,  J.  The  appellant,  as  the  administrator  with  the  will  annexed  of 
Bobert  Stearpaan,  claims  a  promissory  note  executed  by  Phillip  T.  Hartford 
to  £a1y  A.  Howard  for  money  borrowed  of  her.  Mrs.  Howard  was  the  wife 
of  the  testator  at  the  time  of  his  death,  and  subsequently  became  the  wife 
of  William  Howard,  and  has  since  died.  She  received  the  money  which  she 
loaned  to  Hartford  from  the  estate  of  her  first  husband,  Hobert  Stearman. 
The  note  was  taken  by  her  in  her  individual  name,  and  was  subsequently  as* 
signed  by  her  to  Morton  D.  Thiebaud,  but  she  received  no  consideration  from 
him  for  the  assignment.  The  right  to  the  note  is  claimed  by  the  appellant  upon 
the  theory  that  it  became  part  of  the  assets  of  the  decedent's  estate,  and  that 
the  will  of  the  decedent  gave  to  the  widow  of  the  testator  only  a  lif  e-inteiest  in 
the  personal  property  of  her  husband,  without  the  absolute  power  of  disposi- 
tion. The  appellees  contend  that  the  will  at  least  vested  in  the  widow  the 
absolute  power  of  disposition,  if  it  did  not  give  her  the  absolute  ownership  of 
the  property.  The  material  provisions  of  the  will  are  these:  **Item  S,  1  give 
and  devise  to  my  beloved  wife,  Ealy  A.  Stearman,  all  the  residue  of  my  prop- 
erty rights,  credits,  or  cboses  in  action,  of  every  kind  that  I  may  own  or  be 
entitled  to  at  the  time  of  my  decease.  Item  4.  I  further  direct  that  whatever 
property  is  left  undisposed  of  at  the  death  of  my  wife  shall  descend  to  my  son, 
George  Steiirman,  and,  in  case  of  his  death,  then  to  my  grandson,  William  , 
Stearman.''  The  will  at  least  gave  to  the  testator's  widow  an  absolute  power 
of  disposition,  it  it  did  no  more,  and  the  administrator  has  no  right  to  the  note 
in  controversy.  Van  Qorder  v.  Smith,  99  Ind.  404,  and  cases  cited ;  Allen  v. 
Craft,  109  Ind.  476,  9  N.  E.  Bep.  919;  FvUenwider  v.  Watson,  113  Ind.  18, 
14  N.  £.  Bep.  571,  and  authorities  cited.  Even  if  the  will  gave  the  widow  no 
more  than  a  life-interest  with  a  power  of  disposition,  the  power  was  effectu- 
ally exercised  without  referring  to  the  will.  South  v.  South,  91  Ind.  221,  46 
Amer.  Bep.  591;  Dotonie  v.  Buennagel,  94  Ind.  228;  Silvers  v.  Canary,  109 
Ind.  267,  9  ISi.  E.  Bep.  904.    Judgment  affirmed. 


(115  Ind.  160) 

OUTLAND  et  al.  t).  BOWEN'e^  oZ. 

{Supreme  Court  of  Indiana,    June  12, 1888.) 

DiJR)— Effect— Fee-Simple  Coin>iTioNAii— Ck)STiNGENT  Remahyder. 

A  deed  on  condition  that,  if  the  grantee  shall  die  childless,  the  lands  or  their  pro- 
oeeds  are  to  f  aU  back  to  the  lawf ulheirs  of  the  grantor,  and  empowering  the  guard' 
ian  of  the  grantee  to  sell  the  lands,  appropriating  the  proceeds  to  the  uses  of  the 
grantee  while  she  lived,  the  balance  remaining  at  her  death,  without  heirs  of  her 
Body,  to  the  heirs  of  the  grantor,  creates  in  the  grantee  an  estate  in  fee-simple  con- 
ditional, and  not  an  estate  tail.  Such  estate,  however,  being  only  defeasible  on  the 
double  contingenoy  of  the  grantee's  death  without  issue  and  toe  grantor's  prior 
death  without  leaving  lawful  heirs,  there  is  no  reversion  in  the  grantor  to  support 
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a  remainder;  farther,  there  is  no  person  in  being  capable  of  taking  a  remainder  if 
there  was  one,  and  the  unlimited  power  of  disposition  in  the  first  grantee  is  fatal  to 
a  remainder.    The  grentee,  therefore,  takes  a  fee-simple  absolute. 

Appeal  from  circuit  court,  Wayne  county;  D.  W.  Comstock,  Judge. 

Real  action,  by  Joseph  A.  Bo  wen  and  others,  heirs  of  Joseph  Bo  wen,  Sr., 
against  Josiah  Outland  and  others,  heirs  of  Bebecca  E.  Bowen,  grantee  of  Jo- 
seph Bowen,  Sr.  Defendants'  demurrer  to  the  complaint  was  overruled,  and 
they  appeal. 

CJias.  H.  Burchenal,  B,  F,  Mason,  and  /8f.  C.  Whitesell,  for  appellants.  H* 
C,  Fox  and  /.  F.  Hobbins,  for  appellees. 

Mitchell*  J.  On  the  25th  day  of  February,  1855,  Joseph  Bowen,  Sr.,  ex- 
ecuted a  warranty  deed  in  the  common  form,  by  which  he  conveyed  a  tract  of 
land,  situate  in  Wayne  county,  to  his  granddaughter  Rebecca  Elizabeth  Bowen, 
for  the  expressed  consideration  of  $800.  Following  the  description  of  the 
premises  conveyed,  there  was  written  this  stipulation:  "The  condition  of  the 
above  deed  is  such  that  if  the  said  Rebecca  E.  Bowen  should  die,  leaving  no 
child  or  children,  the  above-described  land,  or  its  proceeds  that  may  be  real- 
ized by  sale  or  otherwise,  is  to  fall  back  to  the  lawful  heirs  of  Jc^eph  Bowen, 
Sr.;  and  also,  should  the  guardian  of  the  said  Rebecca  £.  Bowen  see  fit  to  sell 
the  above  land,  he  can,  by  appropriating  the  proceeds  of  the  sale  to  the  uses 
of  the  said  Rebecca  E.  Bowen  while  she  may  live,  and  then  apply  the  balance, 
if  she  should  die  without  heirs  of  her  body,  to  the  heirs  of  Joseph  Bowen,  Sr." 
Subsequent  to  the  execution  of  the  deed,  the  grantee  was  united  in  marriage 
with  the  appellant  Josiah  Outland,  with  wliom  she  lived  on  the  land  conveyed 
until  the  year  1883,  when  she  departed  this  life,  leaving  surviving  her  no 
child  or  children.  Her  husband  and  mother  survive  as  her  only  heirs  at  law. 
The  present  litigation  involves  a  controversy  between  those  describing  them- 
selves as  the  lawful  heirs  of  Joseph  Bowen,  deceased,  grantor  in  the  deed 
above  mentioned,  and  the  surviving  husband  and  mother  of  Rebecca  E.  Bowen, 
concerning  the  title  and  ownership  of  the  land  conveyed  by  the  deed  of  Joseph 
Bowen.  The  final  deti'rmi nation  of  this  controversy  depends  wholly  upon  the 
construction  to  be  given  to  the  deed;  it  being  conceded  that  both  parties  as- 
sert title  through  that  instrument.  The  inquiry  is,  what  was  the  duration 
and  quantity  of  the  estate  created  in  Rebecca  E.  Bowen,  the  first  grantee,  and 

9  was  there  a  valid  remainder,  or  estate  of  any  description  limited  over,  to  those 
who  now  claim  as  the  lawful  heirs  of  the  grantor? 

It  is  contended,  on  behalf  of  the  appellants,  that  the  estate  conveyed  to  the 
grantee  named  in  the  deed  was  one  which,  according  to  the  rules  of  the  com- 
mon law,  would  have  been  adjudged  an  estate  tail;  and  that,  since  estates  of 
that  description  have  been  abolished  by  statute  in  this  state,  (section  2958, 
Rev.  St.  1881,  in  force  since  May  6, 1853,)  it  is  now  to  be  construed  a  fee- 

.  simple  absolute.  Without  pausing  to  consider  the  sometimes  apparently  arti- 
ficial refinements,  or  the  numerous  technical  and  ingenious  distinctions  of  the 
common  law  in  respect  to  the  character  of  estates  in  land,  we  deem  it  sufiii- 
cient  to  state  our  general  conclusion  here;  and  that  is  that  the  estate  created 
by  the  deed  in  question,  while  in  many  respects  bearing  some  analogy  to  an 
estate  tail,  was  not  one  having  the  essential  characteristics  of  an  estate  of  that 
description.  Ordinarily,  an  estate  tail  is  created  by  a  conveyance  or  devise  in 
fee  to  some  particular  person,  with  a  limitation  over,  in  the  event  of  the  death 
of  the  person  named  without  issue,  or  upon  an  indefinite  failure  of  issue.  The 
doctrine  of  the  books  seems  to  be  that  whenever  it  appears  in  the  instrument 
creating  the  estate  that  it  was  intended  that  the  issue  of  the  first  taker  should 
take  by  Inheritance,  in  a  direct  line,  and  in  regular  order  and  course  of  de- 
scent, so  long  as  his  posterity  should  endure,  and  an  estate  in  fee  or  in  tail  is 
given  in  remainder,  upon  an  i  ndefinite  failure  of  issue,  then  the  estate  first 
created  will  be  construed  to  be  an  estate  tail.    Hua^ord  v.  Milligant  50  Ind. 
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542;  King  v.  Rea,  56  Ind.  1;  TipUm  y.  La  Roue,  27  Ind.  484;  Shlmer  v, 
Mann,  99  Ind.  190;  Eichelberger  v.  Barnltz,  9  Watts,  447;  PotVs  Appeal^ 
30  Pa.  St.  168;  1  Shars.  &  B.  Lead.  Gas.  Real  Prop.  98.  But  it  is  well  settled, 
on  the  other  hand,  that  if  it  appears  from  the  deed  that  the  limitation  over 
was  not  postponed  until  an  indefinite  failure  of  issue,  but  on  failure  of  chil- 
dren only,  or  on  failure  of  issue  within  a  given  time,  the  estate  will  not  be- 
long to  the  class  known  as  estate  tail.  Hill  v.  Hill,  74  Pa.  St.  173;  NighU 
ingale  v.  Bun'ell,  15  Pick.  104;  Allender's  Lessee  v.  Sussan,  33  Md.  11.  The 
deed  under  consideration  created  in  Rebecca  E.  Bowen  an  estate  in  fee,  which 
was  determinable,  however,  upon  the  contingency  that  she  should  die  leaving 
no  child  or  children.  There  is  nothing  in  tlie  deed  indicative  of  an  intention 
to  limit  or  restrain  the  grantee  in  the  disposition  of  the  estate,  in  the  event 
she  should  leave  surviving  her  a  child  or  children.  It  left  the  estate  to  be 
transmitted  to  the  child  or  children  of  the  grantee,  if  any  should  survfve,  or 
to  the  disposal  of  by  her  in  such  other  manner  as  she  might  determine;  the 
only  limitation  or  condition  being  that  she  leave  surviving  a  child  or  children. 
In  this  respect  the  deed  lacks  an  essential  element  in  the  creation  of  an  estate 
tall.  Moreover,  it  will  be  observed  that,  according  to  the  conditions  in  the 
deed,  if  the  grantee  died  without  leaving  a  child  or  children,  it  is  of  no  con- 
sequence that  she  may  have  had  children,  through  whom  she  may  have  left 
grandcliildren  or  other  lineal  descendants.  The  whole  estate  was  granted  to 
her  in  fee,  but  it  was  made  to  determine  by  a  limitation  over  in  fee  upon 
the  contingency  of  her  death  without  leaving  a  cliild  or  children.  Upon  the 
happening  of  that  event,  whether  soon  or  late,  the  land,  or,  in  case  that  had 
meanwhile  been  sold  or  otherwise  disposed  of,  then  the  proceeds  realized,  was 
to  vest  in  such  persons,  if  any  there  could  be,  as  might  at  that  time  occupy 
the  relation  of  "lawful  heirs"  to  the  grantor.  The  foregoingconsiderations 
confirm  our  conclusion  that  the  estate  created  in  Rebecca  E.  Bowen  was  not 
one  which,  at  the  common  law,  would  have  been  adjudged  an  estate  tail. 
Of  the  estate  created  by  the  deed  to  Rebecca  E.  Bowen  we  may  say,  prima- 
rilyt  it  was  a  fee-simple;  and,  notwithstanding  the  condition  subsequently 
written  in  the  deed,  the  estate  was  liable  to  become  absolute,  and  continue 
perpetually  in  the  first  taker,  her  heirs  and  assigns.  1  Washb.  Real  Prop. 
61,  62.  This  created  in  her  a  fee-simple  conditional,  or  a  fee  of  a  determina- 
ble or  conditional  character.  SmWi  v.  Hunter,  23  Ind.  580;  Clark  v.  Bar- 
tan,  51  Ind.  165;  Greer  v.  Wilson,  108  Ind.  322,  9  N.  E.  Rep.  284;  Tied.  Real 
Prop,  g  26;  Gray,  Perp.  §  40.  It  was  necessary  that  two  contingencies  should 
arise  or  exist  concurrently,  in  order  that  the  estate  created  might  be  defeated. 
One  was  that  the  grantee  of  the  precedent  estate  should  die  without  leav- 
ing a  child  or  children  surviving;  the  other  was  that  the  grantor,  prior  to 
that  event,  should  have  died  leaving  lawful  heirs  competent  to  take  the  es- 
tate limited  over.  Hennessy  v.  Patterson,  85  N.  Y.  91.  The  land  was  con- 
veyed in  fee  to  the  first  taker,  and  it  remained  uncertain  until  her  death 
whether  the  estate  conveyed  would  be  defeated  by  the  condition  in  the  deed 
or  become  absolute;  and  it  could  not  be  known,  until  the  death  of  the  gran- 
tor, who  would  take  as  his  lawful  heirs.  Since  it  was  doubtful  whether  either 
of  these  contingencies  would  happen,  the  grant  created  a  fee  in  the  grantee, 
and  there  remained  in  the  grantor  no  future  estate  in  reversion,  but  only 
what  is  called  a  naked  possibility  of  reverter.  Tied.  Real  Prop.  §  385.  In 
no  event  was  the  estate  to  revert  to  the  grantor  or  his  heirs,  so  as  to  give 
them  a  right  of  re-entry  as  for  a  condition  broken.  The  estate  was  to  be  car- 
ried over  to  the  grantor's  lawful  heirs  by  the  force  and  effect  of  the  deed.  The 
first  taker*s  estate  was  therefore  not  an  estate  upon  condition,  but  it  was  a  con- 
ditional or  determinable  fee,  with  a  conditional  limitation  over.  The  essen- 
tial difference  between  an  estate  upon  condition  and  an  estate  in  fee,  which 
determines  upon  the  happening  of  some  future  uncertain  but  possible  event, 
with  a  limitation  over,  conditioned  upon  the  happening  of  the  event,  is  that 
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in  the  latter  case,  apon  the  happening  of  the  event»  the  estate  either  reverts  to 
the  grantor,  or  is  c^irried,  bj  force  of  thQ  deed,  to  the  person  to  whom  it  was 
granted;  while  in  the  former  the  grantor  must  have  eitlier  expressly  or  bj 
necessary  implication  reserved  to  himself  or  his  heirs  a  right  of  entry,  upon 
breach  of  the  condition, — ^re-entry  being  necessary  to  revert  the  estate.  Attor- 
ney General  v.  Manvfaoturing  Co.,  14  Gray,  586.  "A  conditional  limitation 
is  an  estate  limited  to  take  effect  after  the  determination  of  an  estate  which, 
in  the  absence  of  a  limitation  over,  would  have  been  an  estate  upon  condition. 
Strictly  speaking,  a  conditional  limitation  cannot  be  limited  after  an  estate  upon 
limitation,"  2  Washb.  Real  Prop.  281.  562;  Tied.  Real  Prop.  §  281;  Chwnh 
V.  Grant,  3  Gray,  142;  Miller  v.  Levi,  44  N.  Y.  489;  Chapin  v.  Harris,  8 
Allen,  594;  1  Shars.  &  B.  Lead.  Cas.  Real  Prop.  186.  Concerning  estates  upon 
conditions  subsequent,  see  Cross  v.  Carson,  8  Blackf.  138;  the  same  case, 
with  valuable  note,  44  Amer.  Dec.  742-759.  Conditional  limitations  were  not 
recognized  by  the  common  law  as  estates  capable  of  being  created  by  the  same 
deed  with  a  prior  estate  or  limitation.  They  could  only  be  created,  so  as  to 
become  valid  and  effectual,  under  the  statutes  of  uses  and  trusts,  as  shifting 
uses  or  executory  devises.    Tied.  Real  Prop.  §§  281,  418. 

The  second  conclusion  at  which  we  have  arrived  is  that  the  limitation  over 
to  tlie  "lawful  heirs"  of  the  grantor  in  the  deed  in  question,  whether  consid- 
ered as  a  conditional  limitation  or  as  a  contingent  remainder,  is  void.  It  can- 
not take  effect  for  several  reasons,  some  of  which  we  proceed  to  state.  Prior 
to  the  conveyance  through  which  all  the  parties  to  this  controversy  claim  title* 
the  estate  conveyed  to  Rebecca  E.  Bowen,  as  well  as  the  remainder  or  con- 
tingent estate  limited  over,  formed  one  united  estate  in  Joseph  Bowen,  Sr. 
The  entire  estate  was  disposed  of  by  the  deed;  there  being  no  reversion  to  the 
grantor.  As  we  have  seen,  the  estate  created  in  the  first  taker  was  not  an 
estate  upon  condition,  with  a  right  of  re-entry  reserved  to  the  grantor  or  his 
heirs,  but  a  determinable  or  conditional  fee,  with  a  conditional  limitation  or 
remainder  over.  There  was,  therefore,  no  reversion  to  the  grantor,  or  right 
of  entry  in  his  heirs.  They  cannot  and  do  not  claim  as  reversioners  by  in- 
heritance from  their  ancestor,  but  through,  his  deed,  as  remainder-men,  or  as 
the  owners  of  an  estate  created  by  a  conditional  limitation.  They  claim  to 
derive  their  title  through  the  same  instrument  as  that  through  which  the 
heirs  of  Rebecca  E.  Bowen  claim.  Williams,  Real  Prop.  250.  It  must  fol* 
low,  therefore,  if  there  was  no  estate  left  in  the  grantor  after  the  creation  of 
the  precedent  trust-estate,  vested  in  the  first  taker,  he  could  create  no  re- 
mainder, as  a  remainder  cim  only  be  created  out  of  the  estate  left  in  the  gran- 
tor after  the  creation  of  the  particular  estate.  After  the  conveyance  of  an 
estate  in  fee,  whether  the  fee  be  base,  determinable,  or  conditional,  tliere  is 
nothing  in  the  nature  of  an  estate  in  the  grantor  out  of  which  to  create  a  re- 
mainder. It  has  therefore  been  laid  down  as  one  of  the  fundamental  rules 
in  respect  to  the  disposition  of  real  estate  that  a  remainder  cannot  be  limited 
to  take  effect  after  a  fee;  or,  in  other  words,  "where  there  is  no  reversion, 
there  can  be  no  remainder. "  Tied.  Real  Prop.  §  398,  and  cases  cited  in  note; 
Huaford  v.  Milligan,  supra.  This  rule  has  always  been  held  inflexible  in 
cases  of  estates  created  by  an  ordinary  deed,  and  is  applied  to  estates  limited  over, 
whether  they  be  contingent  remainders  or  conditional  limitations.  Gray, 
Rest.  Alien.  §  22,  and  note.  Its  force  has  been  in  nowise  impaired  or  modi- 
fied by  section  2960,  Rev.  St.  1881,  which  has  reference  solely  to  the  con- 
tingency upon  which  the  remainder  over  shall  take  effect,  and  not  to  the 
quantity  or  duration  of  the  precedent  estate.  It  simply  changes  the  common- 
law  rule  so  as  to  allow  the  remainder  over  to  abridge  the  precedent  estate. 
The  only  modification  of  the  rule  in  this  state,  in  respect  to  the  power  to  limit 
one  fee  upon  another,  results  from  the  enactment  of  section  2962,  which, 
among  Dther  things,  declares  that  "a  contingent  remainder  in  fee  may  be 
created  on  a  prior  remainder  in  fee,  to  take  effect  in  the  event  that  the  per- 
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son  or  persons  to  whom  the  first  remainder  is  limited  shall  die  under  the  ag^e 
of  twenty-one  yeara,  or  upon  any  other  contingency  by  which  the  estate  of 
such  person  or  persons  may  be  determined  before  tliey  attain  their  full  age." 
The  estate  limited  over  in  the  deed  involved  in  the  present  case  does  not  come 
within  the  provisions  of  the  above  statute.  The  6rst  estate  was  a  fee,  and  a 
limitation  over  was  to  take  effect  at  an  indefinite  period,  depending  upon  the 
event  of  the  death  of  the  first  taker  at  an  undefined  age.  The  distinction  be- 
tween estates  in  remainder,  such  as  might  be  created  by  deed  at  common  law, 
and  executory  interests,  such  as  could  only  be  oreateil  by  executory  devises 
in  wills,  or  by  conveyances  to  uses,  by  creating  shifting  and  springing  uses 
in  deeds,  is  not  to  be  lost  sight  of.  Estates  of  the  latter  description  arise, 
when  their  time  comes,  of  their  own  inherent  strength,  and,  when  properly 
created,  do  not  depend  for  protection  on  any  prior  estates.  Chureh  v.  GranU 
supra;  Den  v.  Hance,  11  N.  J.  Law,  244;  1  Shars.  &  B.  Lead.  Oas.  Real 
Prop.  151-189;  Williams,  Real  Prop.  265-283.  Except  as  authorized  by  the 
statute  last  above  referred  to,  within  the  rule  against  perpetuities,  an  estate 
in  fee  cannot  be  limited  on  an  estate  in  fee  by  an  ordinary  deed  of  con  veyance^ 
whether  the  limitation  over  be  in  the  nature  of  a  conditional  limitation  or  a 
contingent  remainder  or  use.  The  creation  of  estates  of  that  character  re- 
quires a  resort  to  other  methods,  concerning  which  nothing  further  need  be 
said  here.  The  rule  that  a  remainder  in  fee  cannot  be  limited  to  take  effect 
after  an  estate  in  fee  is  especially  applicable  in  case  the  grantee  of  the  pre- 
cedent estate  has,  as  is  the  fact  in  the  present  case,  a  general  power  of  dispo- 
sition; thereby  leaving  the  limitation  over  to  operate  only  upon  what  is  left 
at  the  death  of  the  first  taker.  In  such  a  case  the  limitation  over  cannot  take 
effect  either  as  a  remainder  or  as  an  executory  interest.  Tied.  Real  Prop.  § 
398,  and  note. 

The  limitation  over  is  void  for  another  reason.  The  contingency  upon 
which  the  conditional  limitation  was  to  take  effect  was  liable  to  happen  at  any 
moment  after  the  execution  of  the  deed.  The  grantor  having  granted  the 
whole  estate  in  fee  to  the  first  taker,  without  reserving  any  estate  to  himself 
or  to  any  other  person,  it  was  necessary  that  there  should  have  been  some  cer- 
tain person  in  being  in  whom  the  contingent  or  conditional  estate  limited  over 
could  vest  immediately  upon  the  happening  of  the  contingency  which  ter- 
minated the  precedent  estate.  6hars.  Bl.  Comm.  bk.  2,  pp.  166-169,  and  note. 
The  limitation  over  was  to  the  "lawful  heirs"  of  Joseph  Bo  wen,  the  grantor, 
who  was  then  in  life.  As  no  one  can  be  heir  to  the  living,  it  follows  that, 
there  was  no  person  in  being  competent  to  take  the  estate  limited  over. 
Moore  v.  Littel,  41  N.  Y.  66;  Winslow  v.  Winslow,  52  Ind.  8;  Lyles  v. 
LescTier,  108  Ind.  882,  9  N.  E.  Rep.  365.  Whether  a  limitation  is  valid  or 
not  is  to  be  determined  by  the  deed  alone,  and  not  by  what  might  have  hap- 
pened, or  by  what  actually  did  happen.  When  the  existing  state  of  things  at 
the  time  of  its  execution  is  disclosed,  the  deed  must  be  left  to  speak  for  itself. 
Bailey  v.  Sanger,  108  Ind.  264, 9  :N.  E.  Rep.  159.  It  cannot  be  infeired  that 
the  expression  ''lawful  heirs,"  as  employed  in  the  deed,  was  intended  as  the 
equivalent  of  "children."  The  situation  of  the  pai-ties  and  circumstances 
tend  to  rebut  such  an  inference.  The  limitation  over  being  void,  the  estate 
of  the  first  taker  continues  unimpaired,  iconard  v.  5urr,  18  N.  Y.  96.  The 
rule  applicable  to  such  cases  is  that  a  conveyance  in  fee  which,  by  a  subse- 
quent condition,  is  subject  to  an  executory  interest  or  limitation  which  is  void 
by  reason  of  remoteness,  or  on  account  of  its  being  impossible  or  repugnant^ 
creates  an  estate  in  the  first  taker  which  becomes  vested  as  a  fee-simple  abso- 
lute. Church  V.  QranU  supra;  Locker.  Barbour,  62  Ind.  577;  Gray,  Perp. 
§250. 

Another  and  an  independent  reason  why  the  limitation  over  is  void  and  of 
no  effect  is  that  the  deed  confers  upon  the  taker  of  the  pi-ecedent  estate  a  gen- 
eral and  unlimited  power  of  disposition.    This  feature  of  the  case  need  not 
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be  enlarged  upon.  As  has  been  remarked,  the  deed  created  primarily  an  es- 
tate in  fee  in  the  grantee,  subject  to  a  condition,  however,  that,  upon  the 
happening  of  a  certain  contingency,  tlie  land,  "or  its  proceeds,  that  may  be 
realized  by  sale  or  otherwise,  is  to  fall  back,"  etc.  By  necessary  implication, 
this  conferred  the  power  upon  and  recognized  the  right  of  the  grantee,  on  ar- 
riving at  the  age  of  21  years,  to  dispose  of  tlie  land.  After  coi2erring  an  un- 
restricted power  of  sale,  the  attempt  to  hold  onto  or  control  the  proceeds  real- 
ized was  futile.  Whatever  the  intention  of  the  grantor  may  have  been,  the 
power  of  disposition  was  fatal  to  the  limitation  over;  the  rule  in  such  cases 
being  that  an  absolute  power  of  sale  in  the  first  taker  renders  a  subsequent 
limitation  over  repugnant  and  void.  Qifford  v.  CTioate,  100  Mass.  348;  Hale 
y.  Marsh,  Id.  468;  Ramsdell  v.  Mamsdell,  21  Me.  288;  Jones  v.  Bacon,  68 
Me.  34;  Van.Gorder  v.  Smith,  99  Ind.  404.  This  subject  was  exliaustively 
considered,  and  the  authorities  collected,  in  Van  Home  v.  Campbell,  100  N. 
Y.  287,  3  N.  E.  Kep.  316.  771.  The  power  in  the  deed  under  consideration 
being  general,  coupled  with  an  ill-defined  and  ambiguous  interest  in  fee,  the 
effect  of  the  power  is  to  raise  the  estate  of  the  first  taker,  and  define  it  as  a  fee- 
simple  absolute.  Where  the  estate  of  the  first  taker  is  certain  and  particu- 
larly defined,  or  wliere  the  power  is  limited  and  special,  the  power  will  not 
enlarge  the  estate,  as  against  a  valid  limitation  over.  Some  rules  must,  how- 
ever, be  framed  by  which  to  arrive  at  the  uncertain  and  ambiguously  ex- 
pressed intention  of  parties;  and  as  absolute  power  of  disposition  and  abso- 
lute ownership  must,  in  tlie  nature  of  things,  be  inseparably  connected,  the 
law  declares  that  he  to  whom  the  one  is  given  acquires  the  other,  by  irresist- 
ible implication,  unless  the  contrary  clearly  appears  by  the  terms  of  the  deed. 
Van  Qorder  v.  Smith,  supra,  and' cases  cited.  John  v.  Bradbury,  97  Ind. 
263,  was. decided  upon  the  facts  peculiar  to  that  case,  and  contains  nothing 
opposed  to  the  conclusion  arrived  at  here. 

It  follows  from  the  conclusions  thus  reached  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained.  The  judgment  Ls  therefore  reversed,  with 
costs. 


(115  Ind.  188) 

ToRR  V.  State  ex  rel.  Corcoran. 

{^jyreme  Court  of  Indianch^   June  Id,  18S8.) 

CouKTiEs— County  Boabd— Special  SssaioNS. 

In  collateral  prooeedlngB,  the  presumption  that  a  special  session  of  the  board  of 
oommissianers  of  a  county  was  regularly  called,  is  not  rebutted  by  showing  ttiat  no 
summons  can  be  found,  and  that  their  record  at  the  close  of  the  preceding  regolar 
session  recites  only  that  the  board  adjourned  to  meet  in  special  session  at  9  o'clock 
the  next  morning,  and  the  record  for  the  next  day  showed  that  **the  board  met  In 
special  session  to  complete  the  unfinished  business  of  the  regular  session. " 

Appeal  from  circuit  court,  Cass  county;  M.  Winfibld,  Judge. 

A  proceeding  by  mandamus  by  the  state  ex  rel.  Michael  Corcoran  against 
Harry  Torr,  auditor  of  Cass  county,  to  compel  him  to  issue  his  warrant  upon 
the  county  treasurer  in  favor  of  plaintiff.  Judgment  for  plaintiff.  Defend- 
ant appeals. 

John  W.  MoQreevey,  for  appellant.  Dykeman,  Wilson  &  Taber,  for  ap- 
pellee. 

Mitchell,  J.  This  was  a  proceeding  by  mandamus  to  compel  Torr,  audi- 
tor of  Cass  county,  to  issue  his  warrant  upon  the  county  treasurer  to  Michael 
Corcoran  for  S50;  the  county  surveyor  having  certified  tliat  that  sum  was  due 
the  latter  on  account  of  labor  performed  and  services  rendered  in  clearing  out 
and  repairing  a  public  ditch,  under  a  contract  with  the  surveyor.  The  facts 
were  agreed  upon,  and,  having  given  due  consideration  to  the  agreed  state- 
ment of  facts,  the  court  below  gave  judgment,  directing  the  auditor  to  draw 
his  warrant  for  the  sum  certified  to  be  due  the  relator.    Section  10  of  the  act 
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of  April  6»  1885,  makes  it  the  duty  of  the  county  surveyor  in  each  county  to 
keep  all  works  constructed  for  the  purpose  of  drainage,  under  amy  law  then 
or  theretofore  in  existence,  in  repair,  and  to  certify  the  cost  thereof,  including 
his  own  per  diem,  to  the  county  auditor,  who  is  required  by  law  to  draw  his 
warrant  on  the  county  treasurer,  payable  to  the  person  to  whom  the  money 
is  owing.    It  is  agreed  that  the  work  was  done  in  pursuance  of  the  order  of 
the  county  surveyor,  under  a  contract  for  the  repair  of  a  drain;  that  it  was  of 
the  value  of  i^O;  and  that  the  ditch  cleaned  out  and  repaired  was  an  existing 
ditch  in  Cass  county.    The  auditor  seeks  to  justify  his  conduct  in  refusing  to 
draw  a  warrant  upon  the  certificate  of  the  county  surveyor  by  maintaining 
that  the  ditch  which  the  relator  repaired  was  never  legally  established,  or,  in 
other  words,  that  the  proceedings  under  which  the  ditch  re])alred  was  estab* 
lished  and  constructed  were  void.    It  is  agreed  that  the  board  of  commis- 
sioners of  Cass  county,  assuming  to  be  in  special  session,  with  a  proper  peti- 
tion before  it,  appointed  viewers  to  locate  and  report  upon  the  public  utility 
of  the  ditch  in  question  on  the  15th  day  of  September,  1876.    The  appellant 
insists  that  the  order  appointing  viewers  was  a  nullity,  l)ecause  the  record  of 
the  proceedings  of  the  board  does  not  show  ''the  service  of  any  summons  or 
notice  on  said  board,  nor  a  majority  thereof,  to  meet  in  said  special  session 
at  the  ti{ne  aforesaid,  and  that  no  such  notice  or  summons  can,  after  careful, 
diligent  search  therefor,  be  found  on  file  in  the  office  of  the  auditor  of  Cass 
county,  Ind.,  where  all  such  summons  are  kept  on  file."    There  is  no  merit 
in  the  point  thus  made.    It  is  agreed  that  the  regular  September  session  of 
the  board  expired  by  limitation  of  law  on  the  13th  day  of  September.    It  is 
recited  at  the  end  of  the  commissioners'  record  of  the  proceedings  of  that  day 
that  the  boiird  adjourned  to  meet  in  special  session  at  9  o'clock  the  next  morn- 
ing.    The  record  of  the  proceedings  of  the  next  day  commences  thus:   "The 
board  met  in  special  session  to  complete  the  unfinished  business  of  the  regular 
session."     The  business  not  having  been  completed  that  day,  the  board  ad- 
journed to  meet  on  the  morning  of  the  15th,  the  day  on  which  the  viewers  were 
appointed.    The  appellant  assumes,  because  the  record  of  the  commissioners' 
meeting  on  the  14th  omits  to  show  the  issuing  and  service  of  notice  upon  the 
members  of  the  board  to  meet  in  special  session,  that  it  necessarily  and  con- 
clusively follows  that  the  board  must  be  presumed  to  have  met  on  the  14th 
day  of  September,  pursuant  to  its  own  adjournment  on  the  13th,  without  any 
call  or  summons  from  the  auditor.    As  a  matter  of  course,  a  board  of  com- 
missioners must  be  lawfully  in  session  in  order  to  do  any  valid  official  busi- 
ness, and  It  cannot  lawfully  convene  itself  in  special  session  by  an  order  ad- 
journing over  beyond  the  term,  to  a  day  in  vacation.    But  the  law  makes 
provision  for  the  calling  of  special  sessions,  and  it  authorizes  proceedings  to 
be  taken  at  such  sessions  in  matters  pertiiining  to  the  establishment  of  drains. 
When,  therefore,  the  record,  by  a  recital  to  that  effect,  shows  that  the  board 
met  in  what  was  assumed  to  be  a  special  session,  and  transacted  business 
which  they  were  expressly  authorized  by  law  to  transact  at  such  a  sessiout 
the  presumption  will  be  indulged,  when  their  proceedings  are  assailed  collater- 
ally, that  they  were  regularly  called  in  special  session.    This  subject  has  so 
recently  l)een  considered  by  this  court  that  we  do  not  deem  it  necessary  to 
elaborate  further.    Frezinger  v.  Harness,  16 1^.  E.  Rep.  495,  (present  term;) 
White  V.  Fleming,  Id.  487,  (present  term;)  Davis  v.  Railway  Co.,  Id.  639, 
(present  term.)    It  may  be  well  enough  to  remark  that  it  appeared  by  ex- 
traneous evidence  in  the  present  case  that  the  commissioners  were  regularly 
called  into  special  session  by  the  auditor.    Whether  a  record  which  recited 
that  the  commissioners  had  been  convened  in  special  session  could  be  collater- 
ally impeached  we  do  not  now  inquire.    It  was  certainly  not  reversible  error 
for  the  court  to  consider  such  evidence,  if  it  did  consider  it,  in  support  of  a 
record  that  was  sufficient  against  collateral  attack  without  extraneous  proof. 
The  judgment  is  affirmed,  with  costs. 
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(115  Ind.  213) 

Hopkins  v.  Batltfp. 

(Supreme  Court  of  Irudiatui.    June  14, 1888.) 

Laitdlobd  and  Tenant— What  Oonstitutbs  Rblation—Impboybubnts. 

Plaintiff  and  defendant  orally  agreed  that  in  consideration  of  the  latter^s  deed  to 
plaintiff  of  oertain  land,  to  be  delivered  after  plalDttiTd  death,  plaintiff  would  de- 
vise other  land  to  defendant  and  to  his  wife,  and  build  a  house  on  this  land,  defend- 
ant to  go  Into  possession  at  once,  and  pay  rent.  Plaintiff  neglected  to  build  the 
house,  and  persuaded  defendant  to  repair  the  old  one.  Defendant  havinfi^  learned 
that  plaintiff's  will  failed  to  conform  to  their  contract  moved  off  the  land,  and  re- 
pudiated the  whole  agreement.  In  an  action  by  plaintiff  on  a  note  defendant  pleaded 
as  a  set-off  the  value  of  his  improvements.  Held  that,  there  being  no  valid  agree- 
ment to  purchase,  the  relation  of  landlord  and  tenant  existed  between  the  parties, 
and,  in  the  absence  of  an  express  agreement,  plaintiff  is  not  liable  for  the  improve- 
ments; neither  does  his  failure  to  erect  a  new  house  render  him  Uable. 

Appeal  from  circuit  court.  Wells  county;  Henrt  B.  Sayler*  Judge, 
Martin  &  Martin  and  Duglay  &  8Uver»  for  appellant. 

Mitchell,  J.    This  was  a  suit  by  Moses  Hopkins  against  Daniel  Hatliff,  to 
recover  the  amount  due  on  a  promissory  note  executed  by  the  Litter  as  maker, 
and  payable  to  the  plaintiff.    The  note  bears  date  the  1st  day  of  January, 
1885,  and  calls  for  the  payment  of  $374,  with  8  per  cent,  interest,  due  one 
day  after  date.    The  defendant  answered  by  way  of  set-off  that  the 'plaintiff 
was  indebted  to  him  on  account  in  the  sum  of  $500  and  upwards,  for  money 
paid,  laid  out,  and  expended  for  his  use,  and  for  work  and  labor  and  mate- 
rials furnished  in  improving  and  repairing  a  house  for  the  plaintiff.     The  in- 
debtedness which  the  defendant  claims  the  right  to  set  off  against  the  note  is 
alleged  to  have  arisen  in  the  manner  following:    In  February,  1878,  the 
plaintiff,  Hopkins,  being  the  father  of  the  defendant's  wife,  and  desiring  to 
make  an  equitable  distribution  of  his  property  among  his  children,  orally 
agreed  with  the  defendant  that,  if  the  latter  would  convey  to  the  plaintiff  an 
80-acre  tract  of  land  belonging  to  hira,  in  Wells  county,  he  (Hopkins)  would 
execute  his  last  will  and  testament,  by  which  he  would  devise  to  the  defend- 
ant 80  acres,  part  of  his  home  farm,  and  would  also  devise  40  acres  adjoining, 
with  the  improvements  thereon*  to  his  (defendant's)  wife,  as  her  share  of  his 
estate;  and  further,  that^he  would  erect  a  small  house  with  four  rooms  on  the 
80  acres,  to  be  devised  to  the  defendant.    It  was  agreed  that  the  deed  from 
the  latter  should  be  held  in  his  own  possession,  without  delivery,  until  after 
the  plaintilf 's  death.    In  reliance  upon  this  aforementioned  agreement,  the 
defendant  signed  a  deed  for  the  80  acres,  to  be  conveyed  to  his  father-in-law, 
but  kept  it  in  his  possession,  according  to  the  understanding;  and  the  plain- 
tiff executed  a  will  which  was  supposed  to  be  according  to  his  agreement  with 
the  defendant.     Without  delivering  the  conveyance,  the  defendant  surren- 
dered the  possession  of  the  80-acre  tract  owned  by  him  to  one  of  the  plaintiff's 
other  daughters,  reserving  to  himself,  however,  a  reasonable  rental  for  the 
use  of  the  land.    At  the  same  time  he  took  possession  of  the  120  acres  sup- 
posed to  have  been  devised  to  himself  and  wife  by  his  father-in-law,  agreeing 
to  yield  to  the  latter  a  reasonable  rental  during  the  remainder  of  his  life-time. 
His  father-in-law  neglected  to  build  the  house  with  four  rooms,  but  pur- 
suaded  the  defendant  to  improve  and  enlarg^e  the  house  already  on  the  farm, 
which  the  latter  did,  in  reliance  upon  the  devise  which  he  supposed  had  been 
made  by  the  plaintiff.    It  was  in  making  the  improvements  that  the  account 
pleaded  as  a  set-off  to  the  note  accrued.    After  having  thus  remained  in  pos- 
session some  four  years,  the  defendant  learned  that  instead  of  devising  80 
acres  to  him  and  40  to  his  wife,  the  plaintiff  had  prepared  his  will  so  as  to 
devise  120  acres  to  the  defendant  and  his  wife  as  joint  tenants.    Thereupon 
the  defendant,  without  requesting  that  the  will  should  be  changed,  repudiated 
the  whole  arrangement,  and  moved  off  the  plaintiff^s  land,  and  took  posses- 
sion of  the  80  belonging  to  himself. 
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The  question  is  whether  he  Is  entitled  to  recover  as  upon  an  indebitatus 
assumpsit  for  the  improvements  made  on  his  father-in-law's  land  while  in 
possession  under  the  arrangement  disclosed  in  the  foregoing  summary  of  the 
answer.  It  seems  clear  enough  to  us  that  the  question  must  receive  a  nega- 
tive answer.  The  occupancy  of  land  under  an  agreement  with  the  owner  to 
pay  rent  presumably  creates  the  relation  of  landlord  and  tenant.  This  rela- 
tion continuis  as  long  as  the  land  is  occupied  under  that  agreement.  It  is, 
of  course,  true  that  a  person  who  goes  into  possession  of  real  estate  under  a 
contract  to  purchase  does  not  thereby  become  the  tenant  of  the  vendor  so  as 
to  become  liable  for  rent  in  case  the  contract  is  rescinded.  Newhy  v.  VestaU 
6  Ind.  412;  Miles  v.  Elkin,  10  Ind.  829;  Nance  v.  Alexander,  49  Ind.  516; 
Wood,  Landl.  &  Ten.  8.  A  suit  for  use  and  occupation,  or  for  rent,  can  only 
be  maintained  when  there  is  a  contract,  express  or  implied,  which  creates  the 
relation  of  landlord  and  tenant.  Tinder  v.  Davis,  88  Ind.  99;  Railway  Co. 
V.  7'hoimburghf  98  Ind.  201.  The  defendant  in  the  present  case  went  into  pos- 
session under  an  arrangement  whereby  he  expected  ultimately  to  become  pos- 
sessed of  the  land  as  purchaser  by  devise,  which  could  only  take  effect  at  the 
plaintiff's  death.  Until  the  happening  of  that  event,  the  legal  title  and  own- 
ership was  to  remain  in  the  plaintiff,  and  the  defendant  was  to  pay  rent. 
This  created  no  other  legal  relation  between  the  parties  except  that  of  land- 
lord and  tenant;  and  so  long  as  the  defendant  occupied  he  did  so  as  tenant, 
yielding,  or  under  contract  to  yield,  rent  to  the  owner  of  the  land.  There  be- 
ing no  valid  contract  of  purchase,  the  possession  and  improvements  can  only 
be  referred  to  the  agreement  to  take  possession  and  pay  rent.  The  landlord 
agreed  to  erect  a  small  house  with  four  rooms  on  the  land.  This  he  neg- 
lected to  do.  He  prevailed  upon  the  tenant  to  repair  the  old  house;  but  it  is 
not  alleged  that  he  had  agreed  to  make  repairs,  nor  does  it  appear  that  he  in 
any  manner  promised  or  agreed  to  pay  for  repairs  made  by  the  tenant.  In  re- 
spect to  the  repair  of  the  old  house,  their  duties  and  obligations  were  such  as 
the  law  imposed  upon  landlord  and  tenant.  There  is  no  implied  obligation 
on  the  part  of  the  landlord  to  make  repairs,  and,  in  the  absence  of  an  express 
contract,  the  duty  of  keeping  the  premises  in  repair  rests  solely  upon  the  ten- 
ant. The  tenant  must  determine  for  himself  the  fitness  of  the  buildings  for 
use,  or  whether  they  are  suflSciently  commodious  for  his  purposes.  If  he  re- 
pairs or  enlarges  the  buildings  for  his  own  convenience,  even  though  it  is  by 
the  persuasion  of  the  landlord,  he  does  not,  in  the  absence  of  an  agreement  or 
promise,  thereby  acquire  a  right  to  charge  the  landlord  with  the  expense  of 
the  repairs.  Bstep  v.  Estep,  28  Ind.  114;  Pw'cell  v.  English,  86  Ind.  84; 
Zttcas  V.  Coulter,  104  Ind.  81,  3  N.  E.  Rep.  622;  Wood,  Landl.  &  Ten .  §§  380- 
382.  Where  a  landlord  covenants  to  repair,  in  case  of  a  breach  of  the  cove- 
nant the  tenant  may  make  the  repairs,  and  charge  the  expense  to  the  landlord, 
or  he  may  recover  damages  for  the  breach.  Hexter  v.  Knox,  63  N.  Y.  561. 
The  failure  of  the  landlord  to  erect  a  house  with  four  rooms,  in  compliance 
with  the  agreement,  did  not,  in  the  absence  of  a  contract  to  pay,  authorize 
the  tenant  to  charge  the  cost  of  repairing  another  house  to  the  landlord.  If 
the  failure  or  refusal  to  build  the  house  resulted  in  damages  to  the  tenant  by 
reducing  the  value  of  the  leasehold,  that  became  a  matter  altogether  apart 
from  the  subject  of  repairs.  Wood,  Landl.  &  Ten.  8  403,  and  note.  The  de- 
fendant might  have  built  the  house  and  recovered  the  cost  thereof,  or,  if  the 
plaintiff  refused  to  build,  after  notice  he  might  have  recovered  damages.  A 
tenant  who  makes  improvements  of  a  permanent  and  fixed  character,  which 
are  annexed  so  as  to  become  part  of  the  realty,  can  neither  remove  them  nor 
recover  for  their  cost  without  a  special  contract  with  the  landlord.  Hedderich 
V.  Smith,  103  Ind.  203, 2  N.  E.  Bep.  315.  If  it  should  be  considered  that  the 
defendant  occupied  the  land  and  made  the  improvements,  not  as  tenant,  but 
in  part  performance  of  a  contract  of  purchase,  still,  since  after  enjoying  the 
possession  for  about  four  years,  he  cannot  now  place  the  plaintiff  in  the  same 
v.l7N.B.no.4 — 19 
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situation  he  was  in  before  the  contract  was  made.  He  cannot  repudiate  the 
contract  in  advance  of  the  time  for  performance  on  the  part  of  the  plaintiff, 
and  maintain  indebitatus  assumpsit  to  recover  the  cost  of  the  improvements. 
The  defendant  has  done  nothing  in  part  performance  of  a  contract  except  to 
take  possession,  and  make  improvements.  These  acts»  as  we  have  seen,  can 
be  much  more  readily  referred  to  his  contract  of  tenancy  than  to  the  contract 
of  purchase,  whicli  was  not  to  be  performed  on  either  side  until  after  the 
plaintiff's  death,  and  which  is  wholly  unenforceable  until  it  shall  have  been 
so  performed  as  to  be  taken  out  of  the  statute.  Where  possession  has  been 
taken  by  a  purchaser,  and  lasting  and  valuable  improvements  have  been  made 
under  and  in  reliance  upon  an  oral  contract  of  purchase,  if  the  circumstances 
are  such  as  to  show  that  the  vendor  repudiated  the  contract  with  a  fraudu- 
lent purpose  to  obtain  the  benefit  of  improvements  made  by  the  purchaser, 
the  contract  will  be  held  so  far  valid  as  to  support  an  action  for  damages  for 
breach  of  the  contract.  In  such  a  case,  a  purchaser  who  has  made  improve* 
ments  on  land  witli  the  knowledge  of  the  vendor,  in  reliance  on  a  contract; 
which  improvement  the  latter  gets  the  benefit  of  by  refusing  to  perform  on 
his  part,  may  recover  the  value  of  the  improvements  so  made,  deducting 
the  value  of  the  rents  and  profits  of  the  land.  Bender  v.  Bender,  37  Pa.  St. 
419;  Wallace  v.  Long;  10b  Ind.  522,  6  N.  E.  Rep.  666.  Where  money  has 
been  paid  on  a  contract  that  is  wholly  void,  there  being  no  part  performance, 
the  party  receiving  the  money  having  repudiated  the  contract,  a  recovery  may 
be  had  upon  the  common  count.  Where,  however,  the  action  is  to  recover 
for  improvements  made  while  in  possession,  and  in  part  performance  of  the 
contract  of  purchase,  the  action  must  be  for  damages  for  breach  of  the  con- 
tract, even  though  the  contract  may  be  so  far  invalid  as  not  to  be  enforceable. 
Qtoynne  v.  Ramsey,  92  Ind.  414;  Peters  v.  Qooch,  4  Blackf.  515;  Barick* 
man  v.  Kuykendall,  6  Blackf.  21.  The  plaintiff,  according  to  the  averments 
in  the  complaint,  is  in  no  defaut.  He  agreed  to  make  a  will,  and  the  will 
cannot  speak  until  the  testator's  death.  The  defendant  avers  that  he  is  in- 
formed or  has  learned  that  the  plaintiff's  will,  as  it  is  now  prepared,  does  not 
conform  to  the  agreement.  This  is  not  sufficient  to  authorize  him  to  repudi- 
ate the  contract  and  maintain  an  action  on  account  for  improvements  made. 
The  answer  was  not  sufficient.  The  demurrer  should  have  been  sustained. 
Judgment  reversed,  with  costs. 


015  Ind.  224) 

Wells  County  et  al.  tj.  Gkuveb  et  al 
iBupreme  Court  of  Indiana,    June  14,  1888.) 

!•  HiaHwi.Tfl—A88B88MENTs— Notice— CoRRBCTioN  OP  Mistake. 

Under  Rev.  St  Ind.  1881,  §  6096,  which  provides  that,  in  levyin^r  an  asseesmeot 
for  the  purpose  of  constructing  a  gravel  road,  the  board  of  oounty  oommissioners 
must  give  notice  when  they  wul  meet  to  hear  objections  thereto,  the  bowd.  after 
they  have  levied  an  assessment,  cannot  order  an  additional  assessment  without 
sucn  notice,  even  though  the  latter  assessment  was  made  necessary  by  the  fact 
that  the  first  had  not  been  paid  in  full,  or  because  the  auditor  made  a  mistake  in 
putting  it  on  the  duplicate. 

2.  Same— Injunction— rLEADiNG — Conclusions  of  Law. 

In  a  bill  to  enjoin  the  collection  of  a  highway  assessment,  an  averment  that  there 
was  no  notice  of  the  levy  of  the  assessment  does  not  state  a  mere  oonclusion  of 
law,  but  a  material  fact 

Appeal  from  circnit  court,  Wells  county;   Henry  B.  Sayler,  Judge. 

Action  by_Mary  F.  Graver  et  al.  to  enjoin  the  collection  of  an  assessment 
upon  her  land  to  aid  in  the  constraction  of  a  gravel  road,  on  the  ground  that 
the  board,  having  failed  to  give  the  notice  required  by  the  statute,  was  with- 
out jurisdiction  to  make  the  assessment.  The  portion  of  Rev.  St.  1881, 
§  5096,  applicable  to  the  case  is  as  follows:  "The  commissioners,  when  any 
such  improvement  shall  be  ordered,  shall  immediately  appoint  three  disinter- 
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ested  freeholders  of  the  county.  ♦  ♦  ♦  When  the  report  of  said-  commit- 
tee shall  be  returned,  the  county  auditor  shall  give  notice  of  it  by  publication 
in  some  newspaper  published  and  of  general  circulation  in  said  county,  and 
shall  also  give  notice,  for  at  least  three  consecutive  weeks,  of  the  time  when 
the  commissioners  will  meet  at  the  county  auditor's  office  to  hear  the  same. 
On  the  day  named  in  said  notice,  the  commissioners  shall  meet;  and,  if  no  ex- 
ceptions have  been  filed  to  said  report,  they  shall  confirm  the  same." 
Dailey,  Mock  &  Sinmons,  for  appellant. 

Elliott,  J.  The  complaint  alleges,  among  other  things,  that  the  appellee 
is  the  owner  of  the  tract  of  land  described ;  that  an  assessment  was  levied 
upon  it  for  the  purpose  of  constructing  the  Bluftton  and  Salamonie  gravel 
road;  that  on  the  9th  day  of  September,  1882,  the  final  order  levying  the  as- 
sessment was  made  by  the  board  of  commissioners;  that,  afterwards,  on  the 
6th  day  of  June,  1884,  without  notice  to  the  plaintiff,  and  without  any  notice 
whatever,  the  board  of  commissioners  entered  an  order  levying  an  additional 
assessment.  Prayer  that  the  collection  of  the  assessment  levied  on  the  6th 
day  of  June,  1884,  be  enjoined.  We  regard  the  complaint  as  sufficient. 
There  are,  doubtless,  in  it,  as  the  appellant's  counsel  contend,  some  conclu- 
sions of  law;  but,  excluding  all  these,  there  are  substantive  facts,  well 
pleaded,  which  make  the  complaint  good.  The  averment  that  there  was  no 
notice  whatever  of  the  assessment  levied  in  June,  1884,  is  not  the  statement 
of  a  mere  conclusion  of  law,  but  the  statement  of  a  material  fact.  Davis  v. 
RailuHiy  Co.y  16  N.  £.  Rep.  639,  (November  term.)  The  allegation  is  not 
that  the  notice* was  defective  or  insufficient,  but  that  there  was  no  notice. 
The  cases  of  Caskey  v.  Greensburgh,  78  Ind.  233;  Booth  v.  Board,  84  Ind. 
428;  Krug  v.  Davis,  85  Ind.  309;  Miller  v.  Smith,  98  Ind.  226;  Rains  v. 
Scott,  13  Ohio,  107:  and  the  other  cases  cited  by  counsel,— are  not  at  all  in 
point.  The  distinction  between  an  averment  that  there  was  no  notice  what- 
ever, and  an  averment  conceding  or  implying  that  there  was  some  notice,  is 
clearly  pointed  out  in  Harris  v.  Ross,  112  Ind.  314,  13  N.  E.  Bep.  873. 
Here  it  appears  that  the  final  order  was  made  on  the  9th  day  of  September, 
1882,  and  that  in  June,  1884,  an  additional  assessment  was  made,  without 
any  notice  whatever.  It  is  obvious  that,  if  there  was  no  notice,  the  appellee 
could  only  aver  that  as  a  fact;  for  it  is  logically  inconceivable  that  he  could 
do  more.  This  disposes  of  the  first  objection  urged  against  the  complaint  by 
the  appellant. 

Notice  is  imperative  in  all  such  cases  as  this.  A  special  tax  levied  for  the 
purpose  of  aiding  in  the  construction  of  a  gravel  road  is  not  valid  unless  some 
notice  is  given  the  land-owner.  Gavin  v.  Board,  104  Ind.  201,  3  N.  E.  Bep. 
846,  and  cases  cited;  Brosemer  v.  Kelsey,  106  Ind.  504, 7  N.  E.  Bep.  569;  Board 
V.  Fullen,  111  Ind.  410,  12  N.  E.  Bep.  298.  The  rule  we  have  stated  was  ap- 
plied to  precisely  such  a  case  as  the  present,  in  Board  v.  Fahlor,  15  N.  £. 
Bep.  830,  (March  10,  1888.)  The  question  here  is  not  what  the  rule  is  where 
there  is  some  notice,  but  what  the  rule  is  where  there  is  no  notice  at  all.  If 
there  had  been  some  notice,  we  should  have  a  very  different  case;  but  the 
commissioners,  in  June,  1884,  nearly  two  years  after  levying  the  assessment 
under  the  only  notice  given,  attempted  to  levy  the  assessment  of  which  the 
appellee  complains.  Without  some  notice,  there  was  an  utter  want  of  j urisdic- 
tion.  The  order  entered  in  September,  1882,  finally  disposed  of  the  proceed- 
ings under  the  notice,  and,  without  a  new  notice  of  some  character,  the  board 
of  commissioners  had  no  authority  whatever  to  proceed  against  the  appellee. 
It  is  clear,  upon  principle  and  authority,  that  the  board  of  commissioners, 
having  finally  adjudicated  the  cause  in  1882,  could  not  assume  jurisdiction 
and  order  an  additional  assessment  in  1884,  without  acquiring,  by  notice,  ju- 
risdiction over  the  appellee.  She  was  entitled  to  her  day  in  court,  and  that 
she  has  not  had. 
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The  appellant's  counsel  are  undoubtedly  right  in  asserting  that  a  tax-pajer 
who  seeks  an  injunction  against  the  collection  of  a  tax  wliich  is  illegal  only 
in  part  must  pay  or  tender  the  part  which  he  concedes  to  be  legal.  Roseherry 
V.  Huff,  27  Ind.  12;  Munoey  v.  JoeaU  74  Ind.  409,  and  cases  cited;  CauLdtoeli 
V.  Curry,  93  Ind.  363;  Russell  v.  Cleary,  105  Ind.  502.  5  N.  E.  Rep.  414; 
Morrison  v.  Jacoby,  113  Ind.  — ,  14  N.  £.  Rep.  546,  and  15  N.  E.  Rep.  806, 
But,  while  we  assert  the  rule,  we  deny  its  application  to  this  case.  Here  the 
plaintiff  denies  that  any  part  of  the  assessment  levied  in  June,  1884,  is  valid. 
She  affirms,  and  the  facts  she  pleads  sustain  her  affirmation,  tliat  all  of  that 
assessment  is  void.  She  concedes  nothing  as  to  that  assessment.  On  the 
contrary,  her  assault  is  directed  against  it  as  an  entirety  Nor  does  tlie  at- 
tack rest  upon  the  theory  that  there  was  merely  some  irregularity  in  the  pro- 
ceedings of  the  officers.  The  theory  of  the  attack  is  that  the  assessment  of 
1884  was  utterly  void  because  there  was  an  entire  absence  of  jurisdiction. 
The  appellee  strikes  successfully  at  the  foundation,  and  proves  the  invalidity 
of  the  entire  assessment.  She  overthrows  the  proceeding  from  beginning  to 
end.  The  case,  be  it  remembered,  is  not  that  of  errors  occurring  after  tlie 
acquisition  of  jurisdiction,  but  of  an  attempt  to  proceed  where,  in  law,  there 
was  no  authority  to  move  a  single  step.  Counsel  are  right  in  stating  that 
the  officers  are  presumed  to  have  done  their  duty;  but  this  general  principle 
is  of  no  avail  to  them,  for  the  reason  that  it  is  made  to  appear  that  the  officers 
did  not  do  their  duty.  It  does  affirmatively  appear  that,  so  far  from  having 
done  their  duty,  they  attempted  to  proceed  in  a  matter  without  jurisdiction. 

We  copy  from  the  brief  of  counsel  a  summary  of  the  only  paragraph  of  the 
answer  to  which  our  attention  is  directed.  They  say:  '*The  averments  of 
the  third  paragraph  of  answer  are,  in  substance,  as  follows :  That  the  gravel 
road  is  constructed  on  and  across  the  appjBllee'sland;  that  it  is  a  valuable  and 
la.<iting  improvement  to  his  land,  and  benedts  tiie  same  $200;  that  the  view- 
ers estimated  the  expense  of  the  improvement  at  $47,630.17;  that  the  appor- 
tionment committee  appoi-tioned  against  the  appellee's  land  $89.00,  its  fair 
propoi-tion  of  said  estimated  expense  according  to  the  benefits;  that  the  actual 
expense  of  grading  and  graveling  the  road  was  $43,786.90,  and  that  all  of  the 
incidental  expense  was  $922.96,  aggregating  $44,709.86;  that  if  the  t>onda  of 
the  county  had  been  issued  for  said  amount,  In  the  manner  and  for  the  time 
as  those  that  were  issued,  with  the  interest  thereon,  they  would  aggregate 
$57,295;  that,  to  meet  the  payment  of  such  bonds,  had  they  been  so  issued, 
it  would  have  been  necessary  to  have  placed  upon  the  special  tax  duplicate,  to 
be  paid  in  the  years  from  1883  to  1888,  inclusive,  the  sum  of  $9,549;  that  the 
board  of  commissioners,  instead  of  issuing  bonds  for  the  full  amount  of  $44,- 
709.86,  and  to  save  interest  to  the  parties  assessed,  issued  bonds  only  to  the 
amount  of  $38,000.00;  that  the  difference  between  the  said  actual  expense, 
$44,709.86,  and  said  bonds,  $38,000,  to-wit,  $6,709.86,  was  paid  out  from  the 
money  collected  upon  the  assessments  directly  upon  the  expenses  of  said  work, 
which  saved  to  the  parties  assessed  $1,335  in  interest,  that  would  have  ac- 
crued on  the  bonds  if  bonds  had  been  issued  for  the  $6,709.86;  that  the  au- 
ditor, instead  of  placing  said  $9,549  upon  the  duplicate,  to  be  collected  in  each 
of  the  years  1883  to  1888,  inclusive,  by  mistake  placed-  upon  the  duplicate  to 
be  collected  in  each  of  said  yeai-s  only  the  sum  of  $7,977.41 ;  that  the  appellee 
had  full  knowledge  of  these  several  acts  at  the  time  they  severally  occurred; 
that  the  appellee's  portion  of  said  assessment  for  each  of  said  years  should 
have  been  $19.09,  and  for  the  six  years,  $114.58;  that,  by  the  mistake  and 
miscalculations  of  the  auditor,  the  sum  of  only  $14.83  was  placed  upon  the 
duplicate  for  said  years;  that  the  appellee  had  only  paid  the  sum  of  $44.49  on 
account  of  said  assessment  or  improvement,  on  said  bonds,  or  the  interest 
thereon;  that  it  was  necessary,  in  order  to  meet  the  payment  of  the  bonds 
,that  had  been  issued,  with  the  interest  thereon  that  maturedin  the  year  1885, 
to  cause  the  auditor  to  make  a  division  of  said  assessment;  that  the  commia- 
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sioners  made  such  order  requiring  the  auditor  to  place  upon  tlie  duplicate 
ugainst  the  appellee's  land,  to  be  paid  in  the  year  1885,  the  sum  of  $21.95, 
and  a  like  proportion  against  the  other  lands  benefited;  that  the  appellee  re- 
fused to  pay  any  part  of  said  installment  of  said  assessment  in  excess  of  said 
j|14.83,  which  is  the  assessment  of  wliich  complaint  is  made;  that  it  was  neo 
essiiry  to  place  upon  the  duplicate,  to  be  paid  in  the  year  1886,  $9,892.21,  and 
against  the  appellee's  land  for  said  year,  $18.39;  that  the  appellee  will  have  to 
pay  in  1887.  $16.61,  and  in  1888,  $15.72;  tliat  the  taxes  for  1885,  1886,  1887, 
and  1888  were  wholly  unpaid;  that  the  total  amount  the  appellee  has  paid 
and  will  have  to  pay  on  account  of  said  improvement,  and  including  all  ex- 
penses, exclusive  of  the  interest  on  the  bonds,  will  not  aggregate  $79.83, 
which  is  $9.17  less  than  the  original  apportionment  against  his  land,  and,  in- 
cluding the  interest,  it  will  be  $102.33;  that  all  the  officers  acted  in  good  faith; 
that  no  additional  assessment  was  mside,  but  only  a  division  of  the  assessment 
into  installments,  in  order  to  meet  the  payment  of  the  bonds  and  interest; 
that  no  assessment  has  been  made  against  the  appellee's  land  in  excess  of  the 
>  actual  cost  of  the  improvement,  with  the  interest  on  the  bonds,  and  that  no  in- 
stsillment  in  excess  of  the  sum  necessary  to  pay  the  bonds,  as  they  became  due, 
has  been  made ;  and  that  the  appellee  '  has  failed  and  refused  to  pay  the  assess- 
ment against  her  land  which  became  due  and  owing  from  her  in  the  years  1885 
and  1886,  and  that  the  same  is  due  and  unpaid;  *  and  the  court  is  asked  to  <  or- 
der said  tax  assessment  to  remain  on  the  duplic<ite  for  collection,  or  order  the 
same  to  be  again  levied,  and  for  other  relief.*"  This  answer,  in  our  opinion* 
confesses,  but  does  not  avoid,  the  material  allegations  of  the  complaint.  The 
complaint  explicitly  avers  that  the  assessment  made  in  June,  1884,  was  an  ad- 
ditional assessment,  and  the  order  of  the  board  of  commissioners,  set  forth  in 
that  pleading,  contgins  this  clause:  "And  the  said  auditor  is  further  ordered 
to  make  an  additional  levy  of  eight  per  cent,  on  the  whole  of  each  assessment 
on  said  gravel  road. "  The  complaint  also  shows,  tis  we  have  seen,  that  the  board 
assumed  to  make  this  additional  levy  without  giving  notice.  These  material 
allegations  are  admitted  because  not  denied,  and  their  admission  establishes 
the  legal  conclusion  that  the  second  assessment  was  void.  We  cannot  per- 
ceive any  reason  upon  which  it  can  be  held  that  because  the  first  assessment 
was  not  paid  in  full,  or  because  the  auditor  made  a  mist^ike  in  putting  it  on 
the  duplicate,  the  board  had  authority  to  make  a  second  assessment.  Board 
V.  FaTUor,  supra.  Conceding  all  thac  is  claimed  by  counsel,  the  most  that 
the  answer  shows  is  that  a  greater  amount,  under  the  first  order,  should  have 
been  placed  on  the  duplicate.  Grant  all  this  to  be  true,  still  it  does  not  fol- 
low that  a  second  assessment  might  be  made  without  notice.  We  do  not,  by 
any  means,  decide  that  a  greater  amount  should  have  been  placed  on  the  du- 
plicate under  the  order  of  September,  1882 ;  but,  if  we  should  so  decide,  it 
would  not  lead  us  further  than  to  hold  that  the  mistake  might  be  corrected. 
But  that  would  not  support  the  answer;  for,  to  be  good,  the  answer  must 
avoid  the  fact  that  the  second  assessment  was  made  without  jurisdiction.  It 
is  not  the  first  assessment  that  is  involved  here;  it  is  only  the  second.  '  And 
the  question  is  not  whether  the  auditor  made  a  mistake  in  putting  the  first 
assessment  on  the  duplicate,  but  whether  there  was  any  jurisdiction  to  make 
the  second.  It  may  be  true  that  there  is  authority  to  correct  the  first  assess- 
ment,— a  question  we  do  not  decide;  but,  if  there  is,  still  that  does  not  sus- 
tain the  action  taken  by  the  board  of  commissioners.  We  do  not  deem  it  nec- 
essary to  inquire  whether  the  county  can  justly  claim  that  as  it  used  the 
amount  collected  from  the  land-owners,  instead  of  using  bonds  at  once,  and 
thereby  saved  some  interest  to  the  tax-payers,  it  can  rightfully  collect  the  as- 
sessment; for  the  question  which  controls  the  case,  and  the  only  question,  in- 
deed, which  it  is  proper  for  us  to  decide,  is  whether  there  was  any  jurisdic- 
tion in  the  matter  of  the  assessment  of  June  6,  1884. 
It  is  urged  that  the  answer  shows  that  the  bill  has  no  equity,  and  that  lor 
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this  reason  the  demurrer  to  the  answer  should  have  been  overruled,  and  we 
are  referred  to  the  cases  of  Williams  v.  ffitzie,  83  Ind.  303;  Woods  v.  Broton, 
93  Ind.  168;  Stokes  v*  Knarr,  11  Wis.  389;  Woodward  v.  Dromgoole,  71  Ga. 
523;  8harp  v.  /SohmidU  62  Tex.  263.  But  these  cases  do  not  rule  such  a  case 
as  this.  Unless  the  concession  is  made  that  the  second  assessment  creates  a 
debt,  the  cases  cited  are  entirely  irrelevant  to  the  point  in  dispute.  That  no 
such  concession  can  be  justly  made,  is  very  clear.  Where  a  tax  is  levied  in  a 
case  where  there  is  no  jurisdiction,  no  debt  or  charge  is  created  against  the 
tax-payer.  Board  v.  Fahlor,  supra,  AVhere  there  is  an  entire  want  of  au- 
thority to  levy  the  tax  sought  to  be  collected,  the  tax-payer  neither  owes  a  debt 
nor  is  subject  to  a  charge.  The  case  before  us  is  not  at  all  like  the  ordinary 
case  where  the  land-owner  stands  by,  and  receives  a  benefit  without  objec- 
tion; for  here  the  work  was  done,  and  a  full  assessment  made,  and  that  as- 
sessment the  land-owner  has  paid,  or  is  ready  to  pay  when  it  becomes  due. 
That  assessment  he  concedes  to  be  just,  and  only  challenges  the  second  as- 
sessment. Here  the  attempt  is  to  add  an  additional  burden  long  after  the 
final  order  was  made,  and  to  do  it  without  jurisdiction.  The  benefit  assessed 
is  undisputed,  and  the  contention  is  that  a  new  assessment  cannot  be  made 
without  notice. 

The  appellant's  counsel  insist  that  because,  as  they  assume,  the  demurrer 
was  defective  in  form,  it  was  error  to  sustain  it,  even  though  the  answer  is 
bad.  The  law  is  otherwise.  Hildehrand  v.  McCruniy  101  Ind.  61.  If  the 
answer  is  bad,  then  the  appellant  has  no  defense;  and,  in  sustaining  the  de- 
murrer, conceding  it  to  be  defective  in  form,  there  was,  at  most,  no  more  than 
a  harmless  error.    Judgment  affirmed. 


ril5  Ind.  587,  598.  599,  600) 

Wells  County  et  al.  «.  J.  P.  Mounset.  Same  «.  Bolten.  Same  «.  J.  Jamison.  Same 
V.  W.  A.  PoPEJOT.  Same  v.  Huffman.  Same  v.  M.  M.  Latimore.  Same  u  T. 
Jamison  et  al.  Same  u  Van  Camp.  Same  t?.  E.  Popejot.  Same  v.  M.  A.  Jami- 
son. Same  v.  W.  Jamison.  Same  u  Eaton.  Same  v.  Q.  B.  Latimore.  Same  o. 
o.  r.  mounsst. 

(Supreme  Court  of  Indiana^    June  14, 188S.) 

Elliott,  J.    Affirmed,  on  the  authority  of  WeUe  Co.  t.  Qruver,  ante^  290. 


(117  Ind.  40) 

Pollard  v,  Barkley  et  al.i 

(Supreme  Court  of  Indiana.    June  15, 18S8.) 

Executors  and  Administrators  —  Settlement  and  Accounting— Attornst's  Fees. 

Under  Rev.  St.  Ind.  §  2403,  providing  that  the  settlement  of  an  estate  may  be  set 

aside  for  fraud,  illegality,  or  mistake,  the  allowance  to  an  administrator  of  attor> 

ney's  f*3es  for  his  personal  services  in  the  administration  of  the  estate,  which  is 

erohi'oiicd  by  sections  2a9&-2398,  is  an  illegality  for  which  a  final  settlement  may 
e  sei  uside. 

Appeal  from  circuit  court,  Carroll  connty;  £.  P.  Hammond,  Special  Jadge. 

Action  by  Margaret  Barkley  and  others  to  set  aside  the  final  settlement  of 
Chailes  ii.  Pollard  as  administrator  of  Robert  Barkley.    Judgment  for  plain- 
tiffs, and  defendant  appeals. 
.  J,  Applegate  and  2>.  Turpie,  for  appellant.     W,  B,  Uhl,  for  appellees. 

Zollars,  J.  Appellant's  final  settlement  as  administrator  of  the  estate  of 
Robert  Barkley,  deceased,  was  approved  by  the  court,  and  he  was  discharged,  on 
the  7th  day  of  February,  1881.  Appellees,  as  the  heirs  at  law  of  said  Barkley. 
commenced  this  action  on  the  6th' day  of  February,  1884,  and,  for  the  reasons 
stated  in  their  complaint,  asked  that  the  settlement  be  set  aside.  When  the 
courts  of  common  pleas  were  in  existence,  and  had  jurisdiction  in  probate 
matters,  the  law  provided  that,  on  appeal  from  that  court  to  the  circuit  court, 

^Rehearing  denied. 
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a  final  settlement  of  an  administrator  might  be  set  aside  if,  upon  snch  appeal, 
it  was  made  to  appear  that  such  settlement  had  been  illegally  made.  It  also 
provided  that  a  person  Interested  in  the  estate  might,  by  a  direct  proceeding, 
have  such  a  settlement  set  aside  for  fraud  or  mistake.  2  Bev.  St.  1876,  p. 
537.  The  courts  of  common  pleas  were  abolished  in  1873,  and  their  jurisdic- 
tion in  all  cases  was  transferred  to  the  circuit  courts.  The  above-mentioned 
statute  was  not  changed,  but  it  was  held  that,  by  the  act  abolishing  the  courts 
of  common  pleas,  and  transferring  their  jurisdiction  to  the  circuit  courts, 
those  courts  had  jurisdiction  to  set  aside  such  final  settlements  for  fraud,  mis- 
take, and  illegality.  Heaton  v.  Knowlton,  65  Ind.  255,  (261.)  With  some 
restrictions  and  enlargements  not  material  to  be  considered  here,  the  statute 
of  1881,  upon  the  same  subject,  is  substantially  the  same  as  the  former  stat- 
ute; Bev.  St.  1881,  §  2403.  Under  this  latter  statute,  such  tinal  settlements 
may  be  set  aside  upon  the  petition  of  a  person  interested  in  the  estate,  "par- 
ticularly setting  forth  the  illegality,  fraud,  or  mistake  in  such  settlement,  or 
in  the  prior  proceeding  in  the  administration  of  the  estate,  affecting  him  ad- 
veraely."  So  far  as  concerns  the  case  in  hearing,  it  is  not  material  whether 
the  proceeding  be  regarded  as  under  the  statute  of  1881,  or  under  the  former 
statute.  In  force  when  the  final  settlement  was  approved.  In  our  judgment, 
however,  the  former  statute  was,  and  the  latter  is,  remedial,  and  hence  this 
proceeding  must  be  regarded  as  under  that  of  1881. 

The  only  resison  set  forth  in  the  complaint,  and  shown  by  the  evidence,  for 
setting  aside  the  final  settlement,  which  we  need  notice,  is  that  of  "illegality." 
The  statute  in  force  at  the  time  the  final  report  was  approved,  provided,  as 
does  that  in  force  now,  that  no  allowance  of  attorney's  fees  should  be  made  to 
an  administrator  for  his  personal  services  as  an  attorney  in  the  settlement  of 
the  estate.  2  Rev.  St.  1876,  p.  546,  §  149;  Bev.  St.  1881,  §§  2396-2398.  The 
enforcement  of  that  statute  in  this  case,  it  is  apparent,  will  work  a  hardship 
and  injustice  to  appellant;  but  the  courts  must  enforce  the  laws  as  they  find 
them,  leaving  the  policy  of  their  enactment  to  the  legislature.  The  allowance 
of  attorney's  fees  to  an  administrator  for  his  personal  services  as  an  attorney 
in  the  settlement  of  the  estate  is  a  violation  of  the  positive  terms  of  the  stat- 
ute, and  hence  an  illegality  for  which  a  final  settlement  will  be  set  aside,  just 
as  there  is  illegality  in  a  final  settlement  of  an  estate  made  when  an  unallowed 
claim  is  pending  against  it.  2  Bev.  St.  1876,  p.  535,  §  112;  Bev.  St.  1881,  § 
2401 ;  Dillman  v.  Barhei',  16  N.  E.  Bep.  825;  Roberts  v.  Spencer,  112  Ind.  85, 
13  N.  E.  Bep.  129;  Reed  v.  Reedy  44  Ind.  429;  Heaton  v.  Knowlton,  supra. 
See,  also,  Camper  v.  Hayeth,  10  Ind.  528;  Miller  v.  Steele^  64  Ind.  79;  ZeeJc 
V.  Reed,  69  Ind.  319;  Taylor  v.  Wright,^Zlnd,  121.  In  support  of  the  charge 
of  illegality  in  the  allowance  to,  and  the  retention  by,  appellant  of  attorney's 
fees  for  personal  services  as  an  attorney  in  the  settlement  of  the  estate,  appel- 
lees introduced  in  evidence  his  final  report,  which  had  been  approved,  as  al- 
ready stated.  That  report  and  its  approval  show  that  such  fees  were  allowed. 
The  court  heard  evidence  for  the  purpose  of  showing  how  much  appellant's 
services  as  administrator  were  worth,  as  a  means  of  ascertaining,  as  near  as 
might  be,  how  much  of  the  sum  allowed  to  him  was  for  services  as  an  attor- 
ney. Por  that  purpose,  the  evidence,  we  think,  was  competent.  As  appel- 
lant did  not  testify  upon  that  subject,  the  evidence  is  somewhat  meager,  and 
not  very  satisfactory;  and  for  that  reason,  it  may  be,  the  court,  in  its  final 
judgment  setting  aside  the  settlement,  ruled  that  the  finding  and  conclusion 
upon  that  subject  shall  not  be  conclusive,  nor  in  any  way  binding  upon  ap- 
pellant or  the  court  in  settling  the  amount  to  be  allowed  to  him  hereafter  for 
his  services  as  administrator.  While  we  are  constrained  to  hold  that,  by  rea- 
son of  the  statute,  nothing  can  be  allowed  to  him  for  personal  services  as  at- 
torney, it  is  apparent  from  the  record  that  he  is  entitled  to  a  liberal  allowance 
for  his  services  in  the  settlement  of  the  estate.  All  that  he  received  as  assets 
of  the  estate,  he  recovered  upon  a  disputed  and  contested  claim.    In  the  pros- 
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ecution  of  that  claim,  it  was  necessary  to  take  depositions  in  a  distant  state. 
The  cause  was  tried  three  times  in  three  different  counties*  and  wns  twice  in 
tills  court  on  appeal.  When  the  claim  was  finally  recovered,  the  interest 
amounted  to  about  as  much  as  the  original  claim.  It  seems,  also,  that, in  ad* 
dition  to  his  other  services,  appellant  advanced  the  money  to  carry  ou  the  lit- 
igation. The  expenses  of  the  litigation,  extending  over  a  period  of  near  10 
years,  were  necessarily  large;  but  that  is  no  sufficient  reason  why  appellant 
should  not  receive  a  just  and  ample  compensation  for  his  services.  In  the 
making  of  such  allowance,  the  court  is  not  bound  by  any  unbending  rule, 
but  will  consider  the  nature  of  the  estate,  the  difficulties  attending  the  re- 
covery of  the  assets  and  the  settlement  of  the  estate,  the  peculiar  qualifica- 
tions of  the  administrator,  the  advantiige  to  the  estate  from  such  qualifica- 
tions, and  all  other  facts  and  circumstances  which  will  the  better  enable  it  to 
do  justice  as  between  the  estate  and  the  administrator. 

It  is  contended,  in  a  brief  filed  by  one  of  appellant's  counsel,  that  the  evi- 
dence shows  that  Barkley  in  his  lifo-time,  despairing  of  ever  recovering  the 
the  claim,  declined  to  advance  money  to  carry  on  the  litigation,  and  made  an 
equitable  assignment  of  the  claim  to  appellant,  and  that,  therefore,  the  amount 
recovered  upon  the  claim  equitably  belonged  to  appellant,  and  not  to  the  es- 
tate. It  is  not  necessary  for  us  to  here  express  any  opinion  as  to  the  weight 
or  eifect  of  the  testimony  upon  that  subject.  This  action  is  to  set  aside  the 
final  settlement  simply,  and  that  settlement  was  upon  the  theory  that  the 
money  which  came  into  appellant's  hands  belonged  to  the  estate.  It  is  alto- 
gether probable  that,  when  appellant  again  files  his  final  settlement  report, 
his  rights  in  the  premises,  and  the  question  as  to  the  proper  amount  to  be  al- 
lowed to  him,  will  be  more  fully  presented  tlian  they  are  by  the  record  before 
us.    Judgment  affirmed,  with  costs. 


r.l)  Ind.  232) 

ElCHEY  V.   BlY. 

(Supreme  Court  of  Indiana.    June  16,  1888.) 

BbT-OfF  and  Ck)UNTER-CLAIM— TOKT  AlTD  CONTRACT— WaIVEB  Of  TORT. 

Under  Rev.  St.  Ind.  1881,  S  348,  which  provide  that  *"  a  set-off  shall  be  allowed  only 
In  actions  for  money  demands  upon  contracts,  and  must  consist  of  matter  arising 
out  of  debt,  duty,  or  contract,  **  the  waiver  of  tort  by  defendant  does  not  make  his 
claim  against  plaintiff  **  matter  arising  out  of  debt,  duty,  or  contract, "  and  such 
claim  cannot  be  pleaded  as  set-off. 

Appeal  from  circuit  court.  Wells  county;  Henry  B.  Satler,  Judge. 
A.  N,  Martin,  for  appellant.    Dailey^  Mock  d:  Simmons ,  for  appellees. 

HowK,  J.  In  this  case  the  only  error  assigned  here  by  appellant  (defendant 
below)  is  thus  assigned:  "The  court  erred  in  sustaining  appellee's  motion  to 
strike  out  the  second  paragraph  of  appellant's  answer  to  appellee's  complaint. " 
In  her  complaint,  appellee,  Susan  Bly,  plaintiff  below,  alleged  that  defendant 
was  indebted  to  her  in  the  sum  of  $73.40,  for  balance  due  her  from  him  on 
settlement,  and  for  work  and  labor  performed  by  plaintiff  for  defendant  at  his 
instance  and  request,  and  for  goods  sold  and  delivered  by  plaintiff  to  defend- 
ant, etc.  Defendant  answered  in  two  paragraphs,  of  which  the  flrst  was  a 
general  denial  of  the  complaint,  and  the  second  paragraph  was  pleaiied  as  a 
set-off.  Plaintitf 's  motion  to  reject  or  strike  out  the  second  paragraph  of  itn- 
swer  was  sustained  by  the  court,  and  to  this  ruling  defendant  excepted,  and 
filed  his  bill  of  exceptions.  This  is  the  ruling  which  the  defendant  has  as- 
signed here  as  error.  The  second  paragraph  of  defendant's  answer  reads  as 
follows:  **  And  for  a  second  and  further  paragraph  of  answer,  by  way  of  set- 
off to  plaintiff's  complaint,  defendant  says  that,  before  the  beginning  of  this 
suit,  plaintiff  was  and  still  is  indebted  to  defendant  in  the  sum  of  $100:  for 
the  value  of  150  bushels  of  apples,  of  the  value  of  $50,  bypUintiff  unlawfully 
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taken  from  the  orchard  of  defendant  without  leaye;  for  the  value  of  10  apple 
trees  belonging  to  defendant,  unlawfully  destroyed  by  plaintift  in  wanton- 
ness, of  the  value  of  $25.00;  and  for  the  value  of  50  pounds  of  feathers  be- 
longing to  defendant,  and  of  the  value  of  $25.00,  by  plaintiff  unlawfully  taken 
and  converted  to  her  own  use  or  destroyed.  That  said  sum  is  now  due  and 
wholly  unpaid ;  and  that  defendant  herewith  submits  to  plaintiff  certain  inter- 
rogatories, and  asks  that  she  be  ordered  to  answer  the  same.  Wherefore,  de- 
fendant, waiving  all  right  of  action  for  thetort^,  and  asking  relief  simply  for 
the  value  of  the  propeity,  asks  that  said  sum  of  $100  be  set  off  against  a  like 
sum  of  plaintiff's  demand,  and  for  judgment  for  the  residue,  for  costs,  and 
other  proper  relief."  Plaintiff's  motion  to  strike  out  this  paragraph  of  an- 
swer was  in  writing,  and  the  following  reason  therefor  was  assigned  therein, 
namely:  Because  the  matters  pleaded  in  such  paragraph  as  a  set-off  to  plaint- 
iff's action  on  account  were  a  series  of  alleged  torts,  and  sound  in  tort,  and 
were  not  legal  and  proper  matters  of  set-off  to  plaintiff's  cause  of  action. 

We  are  of  opinion  that  the  court  below  did  not  err  in  sustaining  plaintiff's 
motion,  or  in  striking  out  the  second  paragraph  of  defendant's  answer  herein. 
It  is  settled  by  our  decisions  that  a  claim  arising  out  of  tort,  for  trespass,  or 
the  wrongful  conversion  of  property,  cannot  be  pleaded  by  way  of  set-off 
against  a  cause  of  action  founded  upon  or  arising  out  of  a  contract.  Rail- 
road  Co.  v.  Ballard,  22  Ind.  448;  8helly  v.  Vanarsdoll,  23  Ind.  543;  Ro- 
hack  V.  Powell,  36  Ind.  515;  HaiTis  v.  Rivera,  53  Ind.  216;  Boil  v.  Simma, 
60  Ind.  162;  Zeigelmueller  v.Seamer,  68  Ind.  488.  Defendant's  counsel  oon« 
cede  in  argument  that  this  court  has  uniformly  held  as  we  have  stated.  But 
counsel  claim  that  it  is  also  settled  by  our  decisions  that,  where  a  tort  has 
been  committed,  it  is  competent  for  the  injured  party,  at  his  election,  to  waive 
the  tort,  and  to  sue  for  and  recover,  in  indebitatus  assumpsit,  the  value  of  the 
property  wrongfully  destroyed  or  converted.  It  is,  no  doubt,  true  that  such 
have  been  the  decisions  of  the  court  on  this  point.  Jones  v.  Qregg,  17  Ind. 
84;  Morford  v.  White,  53  Ind.  547.  Under  these  decisions,  it  might  have 
been  competent  for  defendant  to  have  waived  the  tort,  and  brought  his  action 
to  recover  the  value  of  the  property  wrongfully  destroyed  or  converted;  but 
it  does  not  follow  that  defendant  could,  by  his  waiver  of  the  tort,  make  his 
claim  against  the  plaintiff,  described  in  the  second  paragraph  of  answer, 
** matter  arising  out  of  debt,  duty,  or  contract."  It  is  of  such  "matter"  our 
Code  imperatively  requires  that  the  set-off  "must  consist."  Section  348,  Bev. 
Bt.  1881.  The  set-off  attempted  to  be  pleaded  in  the  second  paragraph  of  de- 
fendant's answer  did  not  consist  of  matter  arising  out  of  debt,  duty,  or  con- 
tract, and  plaintiff's  motion  to  strike  put  or  reject  it  was  correctly  sustained* 
The  judgment  is  affirmed,  with  costs. 


(115  Ind.  443) 

Omo  Ar  M.  By.  Go.  9.  Heght.  i 
{Supreme  Court  of  Indianruu    June  16, 1888.) 

X,  Damaobs— Pbrsokai/  Ikjdries— Pleading  and  Pboov. 

Evidence  of  Bright^s  disease  at  the  time  of  the  trial,  superinduced  by  the  tnlnry, 
is  admissible,  under  a  complaint  alleging  bruises  and  hurts,  **so  that  the  plaintiff 
suffered  great  pain  and  anguish,  and  became  sick,  sore,  and  lame,  and  was  confined 
to  his  bed  and  room  from  thence  hitherto,  and  was  wholly  incapacitated  from  at- 
tending to  his  usual  vocation,  •  •  •  and  received  a  permanent  injui'y,  which 
will  lame  him  for  life.  ** 
S.  Same— Instructions. 

Tbe  jury  are  properly^ instructed  that  they  may  consider  the  occupation  of  the 
plaintiff,  and  give  him  such  a  sum  as  will  fully  compensate  him  for  the  injuries  sus- 
tained, 
t.  Nboligbncb-— Coktbibutobt—Instructions. 

A  charge  that,  although  plaintiff  may  not  have  exercised  due  care,  his  want  of 
care  must  have  been  such  as  contributed  to  the  injuiy,  to  be  a  bar  to  recovery,  is 

1  Rehearing  denied. 
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not  erroneous,  especially  when  accompanied  by  another  instruction  that  the  plain- 
tiff must  prove  by  a  preponderance  of  evidence  that  the  injury  was  received  with* 
out  his  fault. 

Appeal  from  circuit  court,  Jefferson  county ;  W.  T.  Fbiedlet,  Judge. 

Action  bv  Abraham  Ilecht  against  the  Ohio  &  Mississippi  Railway  Com- 
pany to  recover  damages  for  personal  injuries.  Judgment  was  entered  for 
plaintiff,  assessing  his  damages  at  $2,500,  from  which  defendant  appeals. 
One  ground  of  appeal  is  that  evidence  was  admitted,  against  defendant's  ob- 
jection, that  plaintiff,  at  the  time  of  the  trial,  was  afflicted  with  Bright's  dis- 
ease, cause  by  the  injuries  complained  of. 

H.  D,  McMiUlen  and  John  McGregor^  for  appellant.  Korhly  d?  Ford,  for 
appellee. 

Elliott,  J.  The  appellee  bought  a  ticket,  entitling  him  to  passage  on  the 
trains  of  the  appellant,  and  while  at  the  appellant's  station  at  North  Vernon, 
for  the  purpose  of  entering  one  of  its  trains,  as  lie  was  entitled  to  do  under 
the  ticket  he  had  purchased,  he  was  injured,  without  any  fault  on  his  part, 
by  stepping  into  a  hole  in  the  platform,  which  the  appellant,  in  disregard  of 
its  duty,  had  negligently  permitted  to  remain  unprotected.  The  complaint 
thus  describes  the  Injury  sustained  by  the  appellee,  and  states  the  damages 
occasioned  by  the  wrong  of  the  carrier:  "The  plaintiff  was  violently  thrown 
down,  and  upon  his  valise,  which  he  was  carrying  in  his  hand,  and  his  foot 
and  ankle  were  sprained,  strained,  and  otherwise  greatly  injured  and  bruised, 
and  the- ligaments  and  tendons  of  plaintiff's  foot  were  strained  and  drawn  and 
permanently  injured,  so  that  the  plaintiff  suffered  great  pain  and  anguish,  and 
became  sick,  sore,  and  lame,  and  was  confined  to  his  bed  and  room  from  thence 
hitherto,  and  was  wholly  incapacitated  from  attending  to  his  usual  vocation, 
and  he  laid  out  and  expended  a  large  sum  of  money,  to-wlt,  $ ,  for  doc- 
tor's tees  and  medicines  and  nursing,  in  attempting  to  be  cured  of  said  hui-t, 
and  received  a  permanent  injury,  which  will  lame  him  for  life,  and  always 
impede  his  successful  prosecution  of  his  business;  whereby  he  has  sustained 
damages  in  the  sum  of  five  thousand  dollars. '*  The  complaint  makes  a  case 
entitling  the  appellee  to  full  compensation  for  the  injury  which  proximately 
resulted  from  the  appellant's  wrong.  Where  a  disease  caused  by  the  injury 
supervenes,  as  well  as  where  the  disease  exists  at  the  time  of  the  injury,  and 
is  aggravated  by  it,  the  plaintiff  is  entitled  to  full  compensatory  damages. 
The  decisions  upon  this  point  are  numerous  and  harmonious.  Railroad  Co. 
V.  Wood,  113  Ind.  542,  and  cases  cited,  567, 14  N.  E.  Rep.  572;  Railroad  Co. 
V.  Jams,  108  Ind.  551,  9  N.  E.  Rep.  476;  RaUroad  Co.  v.  PiUer,  109  Ind. 
179.  and  cases  cited,  188,  6  K.  E.  Rep.  310,  and  10  N.  E.  Rep.  70;  RaUway 
Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  Rep.  389,  and  4  N.  E.  Rep.  908;  Railr 
road  Co.  v.  Buck,  96  Ind.  346;  RaUroad  Co.  v.  Riley,  39  Ind.  568;  Keyser  v. 
Railway  Co.,  33  N.  W.  Rep.  867;  Quackenbtish  v.  Railway  Co.,  35  N.  W. 
Rep.  523.  The  complaint  is  sufficiently  comprehensive  to  entitle  the  plaintiff 
to  give  evidence  of  the  nature  and  consequences  of  his  injury.  In  Ehrgott 
V.  Mayor,  96  N.  Y.  264,  it  was  said  by  the  court:  "Upon  the  trial,  plaintiff 
gave  evidence  tending  to  show  that  he  had  a  disease  of  the  spine,  of  a  perma- 
nent nature,  as  the  result  of  his  injuries.  Tins  evidence  was  objected  to  by 
the  counsel  for  the  city,  on  the  ground  that  the  plaintiff  had  not  alleged  such 
a  result  from  the  injury  in  his  complaint.  We  think  the  complaint  is  suffi- 
cient. It  alleges  that  he  suffered  great  bodily  injury;  that  he  became,  and 
still  continues  to  be,  sick,  sore,  and  disabled;  that  he  was  obliged  to  spend 
large  sums  in  attempting  to  cure  himself,  and  was  prevented  for  a  long  time 
from  attending  to  his  business,  and  that  he  was  otherwise  injured,  to  his  dam- 
age $25,000.  These  allegations  are  sufficient  to  authorize  proof  of  any  bodily 
injury  resulting  from  the  accident;  and,  if  the  defendant  desired  that  they 
should  be  more  definite,  it  could  have  moired  to  have  them  made  more  specific 
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or  for  a  bill  of  particular.''  Chief  Justice  Campbell  said  in  Johnson  v.  Mc- 
Kee,  27  Mich.  472:  "Where  the  defendant  was  informed  that  damages  were 
sought  for  sickness  and  disorder,  and  their  attendant  expenses,  as  well  as  for 
wounds  and  bruises,  he  was  bound  to  expect  evidence  of  any  sickness,  the 
origin  or  aggravation  of  which  could  be  traced  to  the  act  complained  of."  In 
the  case  of  Delie  v.  Railway  Co.,  51  Wis.  400,  8  N.  W.  Rep.  265,  the  ques- 
tion before  us  was  carefully  examined  and  well  discussed;  tlie  court  saying, 
among  other  things,  "that  it  is  not  claimed  on  the  part  of  the  appellant  that 
the  complaint  does  not  state  a  cause  of  action.  If  the  allegations  of  the  in- 
jury are  sufficient  to  entitle  the  plaintiif  to  recover  anything  more  than  nom- 
inal damages,  then  it  seems  to  us  very  clear  that  he  is  entitled  to  recover  such 
damages  as  he  actually  sustained  by  reason  of  all  injuries  to  his  person  result- 
ing from  the  accident,  and  that,  in  order  to  enable  the  jury  to  estimate  his 
damages,  he  must  be  permitted  to  show  what  those  injuries  in  fact  were.  We 
think  that  in  cases  of  this  kind,  if  the  defendant  does  not  desire  to  have  the 
plaintiff  make  his  allegations,  as  to  the  nature  of  his  injuries,  more  definite 
and  certain,  and  does  not  ask  to  have  it  done  by  a  proper  motion  for  that  pur- 
pose, he  must  come  prepared  to  meet  any  proof  which  the  plaintiff  may  offer, 
which  shows,  or  tends  to  show,  the  real  nature  of  the  injuries  which  were  the 
direct  result  of  the  accident.  This,  we  think,  was  the  rule  held,  even  under 
the  old  practice,  by  this  court  in  Bichard  v.  Booth,  4  Wis.  74r-92.  In  that 
case  the  court  held  that,  under  allegations  as  general  as  in  this  case,  the  plain- 
tiff might  show,  as  one  of  the  results  of  the  battery,  that  his  shoulder-blade 
was  broken.  The  present  chief  justice,  in  his  opinion,  says:  *  It  was  contended 
on  the  argument  that  the  fracture  of  the  shoulder-blade  should  have  been 
specially  and  circumstantially  set  forth,  in  order  to  apprise  the  defendant  of 
the  facts  to  be  proved,  and  that  it  was  a  surprise  upon  him  to  admit  proof  of 
it  under  the  general  language  of  wounding,  beating,  bruising,  etc.;  and,  al- 
though we  think  such  a  special  statement  of  the  injury  might  have  been  very 
proper,  yet  we  cannot  say  it  was  essentially  necessary.  As  already  stated,  we 
can  but  view  that  injury  as  the  natural  and  necessary  result  or  consequence 
of  the  battery.  That  wrongful  act  was  the  efficient  producing  cause  of  the 
fracture  and  loss  of  health,  and  we  think  it  is  sufficient  to  allege  it  in  this 
general  manner.'  See,  also,  Schmidt  v.  Pfeil,  24  Wis.  452-455.  If,  under 
the  old  rules  of  pleading,  under  general  allegations  of  wounding,  bruising, 
and  beating,  the  plaintiff  could  be  permitted  to  show  all  of  the  injuries  to  the 
person  which  resulted  from  the  battery,  there  is  much  greater  reason  for  al- 
lowing such  evidence  under  the  code  practice,  which  gives  the  defendant  the 
clear  right  to  have  the  general  allegations  made  more  specific  and  certain  if 
he  desires  so."  At  another  place  it  was  said:  "But  counsel  for  the  appellant 
urges  that,  as  the  hernia  did  not  make  its  appearance  until  nine  months  after 
the  accident,  it  cannot  be  said  that  it  was  the  result  of  the  accident,  and  cer- 
tainly not  the  direct  and  immediate  result  thereof,  and  therefore  evidence  con- 
cerning it  sliould  not  have  been  admitted  under  the  allegations  of  the  com- 
plaint. If  the  hernia  had  appeared  immediately  after  the  accident,  under  the 
rules  above  stated,  there  would  be  no  doubt  as  to  the  right  of  the  plaintiff  to 
prove  the  facts  as  one  of  the  results  of  the  injury;  and  we  think  the  mere  fact 
that  it  did  not  become  apparent  to  the  plaintiff  until  some  time  after  can  make 
no  difference  as  to  the  right  of  the  plaintiff  to  show  that  it  was  in  fact  caused 
by  the  accident."  Our  own  decisions  declare  the  rule  substantially  as  the 
cases  we  have  cited.  In  Railway  Co,  v.  8elhy,  47  Ind.  471,  it  was  said :  "  The 
complaint  charged  that  the  plaintiff  was  generally  bruised,  hurt,  and  injured. 
Under  these  general  allegations,  the  plaintiff  was  entitled  to  prove  any  and 
all  injuries  which  he  received,  and  which  were  the  natural  consequence  of  the 
wrongful  act  of  the  defendant. "  It  was  said  by  the  court,  in  the  case  of  Rail^ 
way  Co,  V.  Savage,  110  Ind.  156,  9  N.  E.  Rep.  85,  that  "after  Doctor  Young 
had,  as  a  witness,  explained  the  nature  of  the  injury  which  the  plaintiff  had 
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received,  and  the  remedy  resorted  to  for  his  relief,  he  was,  over  objection  of 
the  defendant,  permitted  to  say  the  effect  of  the  injury  would  be  very  delete- 
rious to  the  plaintiff ^s  nervous  as  well  as  to  his  general  system,  and  that  the 
injury  would  thereafter  have  an  injurious  effect  upon  his  strength  and  power 
of  physical  endurance.  It  is  insisted  that  there  was  nothing  in  any  of  the 
averments.of  the  complaint  which  justified  the  admission  of  such  evidence,  and 
for  that  reason  its  admission  was  erroneous.  As  will  be  seen  by  a  recurrence 
to  the  complaint,  it  concluded  with  the  averment  that  the  plaintiff  had  '  thereby 
become  wholly  crippled  and  maimed,  and  prevented  from  actively  pursuing 
his  business,  for  life.*  Under  our  decided  cases,  that  averment  was  quite  suf- 
ficient to  let  in  the  evidence  complained  of/'  This  is  the  doctrine  declared  in 
the  cases  of  Tomi  of  Elkhart  v.  Ritter,  66  Ind.  186;  Car  Co.  v.  Parker,  100 
Ind.  181;  Turnpike  Co.  v.  Andrews,  102  Ind.  138.  1  N.  E.  Rep.  364;  RaU- 
way  Co.  V.  Falvey,  supra.  The  case  of  Brown  v.  Byroads,  47  Ind.  435,  cited 
by  the  appellant,  decides  nothing  upon  the  point  here  in  dispute.  The  case 
of  Teagarden  v.  Hetfitld,  11  Ind.  522,  simply  decides  that  a  complaint  pray- 
ing damages  for  unlawfully  killing  a  mare  does  not  entitle  the  plaintiff  to  re- 
cover, in  addition  to  the  value  of  the  mare,  compensation  for  taking  care  of 
two  edits  which  were  suckling  the  mare  at  the  time  she  was  killed.  The  per- 
vading fallacy  in  the  argument  of  appellant's  counsel  is  that  of  undue  assump- 
tion. He  unduly  assumes  that  the  illness  and  permanent  injury  resulting 
from  the  tort  are  to  be  deemed  special  damages.  On  this  point  it  is  said,  in 
a  Tory  late  edition  of  an  excellent  text-book,  that  "there  is  a  substantial  uni- 
formity of  doctrine  that  every  such  subsequently  developed  diseiise  which 
would  naturally  ensue  from  the  injury,  and  which  cannot  be  shown  to  have 
resulted  from  a  sufficient  independent  cause,  must  be  imputed  to  the  author 
of  the  original  injury.  Though  the  plaintiff  be  afflicted  with  a  disease  or 
weakness  which  has  a  tendency  to  aggravate  the  injury,  defendant's  negli- 
gence will  still  be  held  to  be  the  proximate  cause;  and  the  defense  that  the 
sufferer  died  from  an  independent  disease  is  not  made  out,  unless  it  is  clearly 
shown  that  death  must  have  ensued  independent  of  the  injury.  Aggravation 
of  an  existing  disease  may  be  allowed  for  in  the  damages  awarded. "  2  Shear. 
A  B.  Neg.  (4th  Ed.)  §  742.  This  is  substantially  the  doctrine  of  the  cases 
^ready  referred  to,  and  to  them  may  be  added  the  cases  of  Jucker  v.  Railway 
Co,,  52  Wis.  150,  8  N.  W.  Rep.  862;  Railioay  Co.  v.  Harris,  122  U.  S.  597, 
7  Sup.  Ct.  Rep.  1286;  Railway  Co.  v.  Rosenzioeig,  113  Pa.  St.  619,  6  Atl.  Rep. 
545;  Railway  Co.  v.  Leslie,  67  Tex.  83. 

The  court  gave  to  the  jury  this  instruction:  *'  It  is  not  enough  that  plaintiff 
may  not  have  used  ordinary  care  while  on  the  defendant's  platform,  and  while 
he  was  about  to  enter  the  defendant's  cars,  (if  such  want  of  care  is  proved;) 
but  such  want  of  care  must  have  contributed  to  the  injury,  to  bar  the  plain- 
tiff from  recovery,  if  his  right  to  recover  is  otherwise  shown  by  theevidence." 
If  this  instruction  stood  alone,  it  would  not,  we  incline  to  think,  warrant  a 
reversal;  for  it  is  well  settled  that  a  plaintiff's  negligence  does  not  preclude  a 
recovery  unless  it  contributed  to  his  injury.  It  is  not  mere  negligence  that 
bars  a  recovery,  for  the  negligence  must  also  be  contributory.  Nave  v.  Flack, 
90  Ind.  205;  Railway  Co.  v.  Richardson,  66  Ind.  43--48;  1  Shear.  &  R,  Neg. 
(4th  Ed.)  §  94;  Whart.  Neg.  §  703;  Cooley,  Torts,  679;  Beach,  Contrib.  Neg. 
§  8.  But  the  instruction  must  be  considered  with  others  upon  the  same 
point,  and,  when  thus  considered,  it  is  quite  dear  that  the  appellant  has  no 
just  cause  of  complaint;  for  the  other  instructions  clearly  and  explicitly  di- 
rected the  jury  that  the  plaintiff  could  not  recover  unless  he  proved  that  he 
was  not  guilty  of  contributory  negligence.  In  one  of  the  instructions  given, 
the  court  told  the  jury,  among  other  things,  that  the  plaintiff  was  bound  to 
prove,  by  a  preponderance  of  the  evidence,  "that  he  was  not  guilty  of  any  con- 
tributory negligence;  that  the  injury  complained  of  was  received  without  his 
fault."     Tlie  court  did  not  err  in  instruaing  the  jury  that  they  might  con- 
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aider  the  occupation  of  the  plaintiiT,  and  that  they  might  give  him  such  a  sum 
as  would  fully  compensate  him  for  the  injuries  he  received.  Railway  Co,  v. 
Falvey,  supra;  Turnpike  Co,  v.  Andrews,  isupra;  Car  Co.  v.  Parker,  100 
Ind.  181-195;  City  v.  Qaston,  58  Ihd.  224. 

AVhat  we  have  said  in  disposing  of  the  questions  made  upon  the  complaint, 
and  the  competency  of  evidence  under  it,  disposes  of  the  other  questions  made 
upon  the  instructions.    Judgment  affirmed. 


(XAl  Mass.  201) 

Stone  t>.  Wainwriqht  et  al. 
(Supreme  Judicial  Court  of  MassachuaeUe.    Suffolk.    June  19, 1888. 

FOBBION  JUBOMBNT— WhBN  ▲  BaB--SsSVIOB  OF  PbOOBSS  OuT8IJ>B  OF  STATB. 

In  a  suit  in  New  York  against  the  joint  makers  of  a  promissory  note,  one  of  tbe 
defendants,  who  was  a  citizen  of  Massachusetts,  was  not  served  with  process  in 
New  York,  and  did  not  appear;  but  pursuant  to  statute  judgment  was  entered 
lu^nst  all.  Held,  that  this  judgment  was  no  bar  to  a  suit  against  him  in  Massa' 
cnusetts  on  that  note. 

Exceptions  from  superior  court,  Suffolk  county;  Ma80N,  Judge. 

Action  by  Leander  Stone  against  W.  L.  Wainwright  and  one  Noble,  to  re- 
cover upon  four  promissory  notes.  Trial  in  the  superior  court,  where  the 
court,  who  heard  tlie  case  without  a  jnry,  found  for  the  defendant  Noble  and 
against  the  defendant  Wainwright,  and  the  latter  excepted.  The  facts  are 
fully  stated  in  the  opinion. 

W.  C,  Cogswellt  for  defendant  Wainwright. 

The  defendant  contends  that,  upon  consideration  of  all  the  evidence,  the 
first  request  should  have  been  granted;  and,  second,  that  by  the  common  law 
Wainwright  was  entitled  to  judgment;  that  the  evidence  offered  of  the  law 
of  Kew  York  failed  to  change  the  common  law  in  this  respect,  and  therefore 
the  second  request  should  have  been  granted.  Service  at  common  law  was 
required  to  be  made  personally  upon  defendant,  who  was  taken  into  custody, 
etc.  The  liability  of  members  of  a  partnership  is  a  joint  liability,  as  distin- 
guished from  a  several  or  joint  and  several  liability.  In  an  action  against  joi  nt 
debtors,  the  judgment  must  go  against  all  the  joint  debtors,  or  the  plaintiff 
will  be  defeated.  A  judgment  recovered  against  one  of  several  joint  debtors 
is  a  good  bar  to  an  action  against  another  of  the  joint  debtors.  The  law  of 
another  state  or  country  must  be  proved  as  fact,  and,  in  the  absence  of  evi- 
dence, the  common  law  is  presumed  to  control.  There  is  no  presumption 
that  the  statutory  law  of  another  state  corresponds  with  a  statute  of  Massa- 
chusetts. Statutes  which  alter  common-law  remedies,  or  affect  common-law 
rights,  must  be  strictly  complied  with.  A  transaction  must  be  both  within 
the  letter  and  spirit  of  the  statute  which  derogates  from  the  common  law,  in 
order  to  be  governed  by  it.  Ward  v.  Johnson,  13  Mass.  148;  King  v.  Hoare, 
13  Mees.  &  W.  494;  Murphy  v.  Collins,  121  Mass.  6;  Dewey  v.  Qoodenough, 
56  Barb.  54.  If  the  plaintiff  Stone  might  originally  have  brought  his  action 
and  taken  judgment  against  four,  and  then  sued  Wainwright  upon  the  orig- 
inal cause  of  action,  it  is  sufficient  to  say  that  he  did  not  elect  so  to  do,  but 
dvose  a  different  course  of  proceedings,  and  adopted  all  the  consequences  that 
might  fall  therefrom.  Gay  v.  Raymond,  140  Mass.  69,  2  N.  E.  Rep.  782. 
The  court  erred  in  omitting  to  give  any  effect  to  the  judgment,  which,  on  the 
evidence,  was  a  good  bar.  If  this  action  can  be  sustained,  defendant  is  in 
the  position  of  having  two  judgments  against  him  rendered  upon  the  same 
cause  of  action  in  two  different  states,  each  of  which  regards  its  own  judg- 
ment as  valid.  The  law  does  not  place  any  man  in  such  a  position.  Could 
the  plaintiff  maintain  another  suit  in  New  York  on  this  same  cause  of  ac- 
tion?   Not  while  the  judgment  he  has  deliberately  taken  remains  unreversed. 
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McCormick  v.  Fishe,  188  Mass.  379,  sustains  this  position.  The  action  was 
upon  a  domestic  judgment,  which  defendant  was  not  allowed  to  impeach  for 
want  of  jurisdiction.  The  remedy  was  error,  which  lies  at  common  law  for 
want  of  jurisdiction.  Bodurtha  v.  Goodrich^  3  Gray,  508.  The  record  was 
just  as  binding  upon  plaintiff,  and  defendant  could  have  successfully  pleaded 
it  in  bar  to  an  action  on  the  original  demand.  Hendrick  v.  WhittemoTey  105 
Mass.  24,  29. 

Fred'k  A.  P.  Fiske  and  W.  0.  Wait,  for  plaintiff. 

The  refusal  of  the  court  below  to  allow  the  defendant  Wain  wright's  re- 
quest "that,  upon  all  the  evidence  in  the  case,  the  defendant  Wainwright  was 
entitled  to  judgment,"  is  not  a  ground  for  exception.  Cunt/  v.  Porter^  125 
Mass.  94;  Dwyer  v.  Fuller,  144  Mass.  420,  11  N.  E.  Rep.  686.  According 
to  the  rule  of  common  law  as  expressed  in  numerous  decisions,  (Rangely  v. 
Webster,  11  N.  H.  299;  Knapp  v.  AhelU  10  Allen,  485;  Legg  v.  Legg,  8  Mass. 
101;  Hall  v.  Williatns,  6  Pick.  232;  Wright  v.  Andrews,  130  M^iss.  149.)  a 
judgment  against  several  joint  obligors,  being  in  its  nature  entire  and  un- 
qualified if  rendered  by  a  court  that  has  no  jurisdiction  over  one  of  the  de- 
fendants, is  not  only  void  as  to  the  defendant,  over  whom  the  court  had  no 
j.urisdiction,  but  as  to  all  the  defendants.  Whatever  rigiit  the  defendant  may 
have  to  make  use  of  a  New  York  statute,  the  plaintiff  denies  that  the  defend- 
ant has  any  right  to  ignore,  as  he  asks  leave  to  do,  the  very  existence  and  ef- 
fect of  the  statutes  of  this  commonwealth.  See  Odom  v.  Denny,  16  Gray, 
114;  Shirley  v.  Shaituck,  13  Mete.  256.  The  decision  of  the  court  below  is 
founded  upon,  and  can  be  upheld  by»  a  long  line  of  decisions  of  the  supreme 
court  of  the  United  States  and  of  the  supreme  court  of  this  commonwealth; 
said  decisions  clearly  and  unmistakably  holding  that  a  personal  judgment  is 
without  any  validity  if  it  be  rendered  by  a  state  court  in  an  action  upon  a 
money  demand  against  a  non-resident,  upon  whom  no  personal  service  was 
made,  and  who  did  not  appear  in  person  or  by  an  authorized  attorney  to  de- 
fend such  action.  Pennoyer  v.  Neff,  95  U.  S.  714;  D^Arcy  v.  Ketchum^  11 
How.  165;  Bissell  v.  Briggs,  9  Mass.  462;  Odom  v.  Denny,  16  Gray,  114; 
Ewer  V.  Coffin,  1  Cush.  23;  Freeman  v.  Alderson,  119  U.  S.  185,  7  Sup.  Ct. 
Hep.  165.  And  such  a  judgment  is  of  no  value,  even  within  the  jurisdiction 
of  the  court  rendering  it,  other  than  to  subject  the  property  actually  attached 
to  the  payment  of  j^he  demand  which  the  court  may  find  to  be  due  to  the  plain- 
tiff. Pennoyer  v.  Neff,  95  U.  S.  714.  724;  Eliot  v.  McCormick,  144  Mass. 
10,  10  N.  E.  Eep.  705;  Cooper  v.  Reynolds,  10  Wall.  309.  The  judgment 
rendered  in  New  York  against  defendant  Wainwright  is  therefore  totally  in-  , 
valid  in  this  commonwealth,  and,  being  thus  invalid,  the  plaintiff  in  his  suit 
against  said  defendant  in  this  commonwealth  very  properly  declared  upon  the 
note  instead  of  the  judgment. 

Holmes,  J.  This  is  an  action  of  contract  upon  four  promissory  notes, 
brought  by  the  payee  against  the  five  makers,  who  were  copartners  under  the 
name  of  the  "Olympian  Roller  Skating  Club."  Two  only  of  the  defendants. 
Noble  and  Wainwright,  were  within  the  jurisdiction,  or  were  served.  These 
defendants  set  up  a  judgment  recovered  in  New  York  as  a  bar.  The  New 
York  judgment  was  rendered  against  all  five,  but  the  defendant  Wainwright 
lived  in  Massachusetts,  and  was  never  served  with  process  in  New  York. 
The  New  York  summons  and  complaint  were  served  upon  him  in  Boston,  in 
pursuance  of  an  order  of  one  of  the  justices  of  the  New  York  court.  In  tlie 
present  action  the  court  found  for  the  defendant  Noble,  but  declined  to  rule 
that  Wainwright  was  entitled  to  judgment,  or  that  his  liability  was  to  be  de- 
termined by  the  common  law,  and  found  agaii)St  him.  The  case  comes  up 
on  Wain  Wright's  exceptions  to  the  refusal  to  rule  as  stated. 

In  the  absence  of  any  evidence  of  the  New  York  statutes,  the  New  York 
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judgment  would  be  no  bar  to  the  present  suit  against  Wainwright,  because  it 
would  be  void  as  against  him  for  want  of  jurisdiction,  and,  being  a  joint 
judgment,  it  would  be  void  altogether.  Knapp  v.  Abell^  10  Allen,  485,  490; 
Wright  v.  Andrews,  130  Mass.  149, 151.  In  our  opinion,  the  sections  of  the 
New  York  Code  put  in  evidence  do  not  change  the  result.  Sections  438-445, 
1932-1938.  1946.  By  section  I932.the  plaintiff  in  an  action  against  defend- 
ants jointly  indebted  upon  contract  may  proceed  against  the  defendants  served 
with  process,  and,  if  he  recovers,  may  take  judgment  against  all  the  defend- 
ants. By  section  1933,  when  such  a  judgment  is  taken  against  a  defendant 
upon  whom  the  summons  was  served  without  the  state  pursuant  to  an  order 
for  that  puipose,  it  has  the  effect  specified  in  section  445,  by  which  the  de- 
fendant, upon  good  cause  shown,  and  upon  Just  terms,  may  be  allowed  to  de- 
fend after  final  judgment  within  certain  times  limited.  And  section  1933 
further  provides  that,  as  against  such  defendant  who  is  allowed  to  defend 
after  judgment,  the  judgment  is  evidence  only  of  the  extent  of  the  plaintiff's 
demand,  after  the  liability  of  that  defendant  has  been  established  by  other 
evidence.  We  see  no  reason  to  doubt,  and  we  assume  this  case  was  one  in 
which  sections  438  et  neq.  purported  to  authorize  service  without  the  state  by 
order,  that  section  1932  purported  to  authorize  the  judgment  against  all  the 
defendants,  including  Wainwrigbt,  and  that  the  judgment  had  the  effect 
above  stated,  so  far  as  the  statute  could  give  it  that  effect.  At  the  same  time 
tt  is  very  plain  that  the  judgment  against  Wainwnght  would  not  be  recog- 
nized outside  of  New  York  if  a  suit  was  brought  upon  it,  and  it  can  have  no 
greater  effect  as  a  bar  than  it  would  have  as  a  cause  of  action.  It  would  be 
a  singular  conclusion  that,  because  a  record  established  Wainwright's  liability 
in  New  York,  he  was  not  liable  anywhere  else,  in  any  form  of  action.  If  elW 
the  defendants  in  an  ordinary  action  at  law  live  out  of  the  state,  and  none  of 
them  are  served  with  process,  or  voluntarily  appear,  it  is  settled  that  a  judg-^ 
ment  against  them  is  only  v^d  so  far  as  to  warrant  the  application  of  prop-; 
erty  attached  to  its  satisfaction,  and  will  have  no  general  operation  inp&i'^\ 
sonam,  even  in  the  state  where  it  is  rendered.  Statutes  cannot  confer  juris- 
diction over  persons  not  subject  to  the  legislative  power.  Eliot  v.  McCor- 
mick,  144  Mass.  10. 10  N.  E.  Rep.  705;  Freeman  v.  Alderson,  119  U.  S.  185, 
7  Sup.  Ct.  Bep.  165;  Machine  Co,  v.  Kadcliffe,  66  Md.  511, 8  Atl.  Hep.  265.  It 
is  only  by  very  subtle  reasoning  that  the  fact  that  the  New  York  court  had 
power  to  enter  judgment  against  the  other  defendants  could  be  held  to  enlarge- 
their  power  qgainst  Wainwrigbt,  even  so  as  to  give  the  judgment  against 
him  a  locsil  validity.  Clearly  the  judgment  can  have  no  force  against  him> 
outside  of  the  state.  The  result  is  the  same  whether  the  judgment  be  pro- 
nounced void  as  against  Wainwrigbt,  and  therefore  void  as  against  all,  not- 
withstanding the  statute,  or  whether,  since  it-  is  in  statutory  form,  it  be 
held  valid  as  against  those  with  whom  the  statute  had  power  to  deal.  In 
either  view  it  cannot  bar  a  suit  against  Wainwrigbt  on  the  notes;  for  if  the 
judgment  be  held  valid  against  the  defendants  who  were  within  th&  juris- 
diction, the  judgment  is  in  effect  (at  least  outside  the  state  of  New  York) 
a  judgment  against  those  defendants  only,  although  in  form  it  also  embraces 
Wainwrigbt.  By  immemorial  practice,  founded  on  necessity,  and  embodied 
in  a  declaratory  statute  in  this  commonwealth,  if  an  action  of  contract  is 
brought  against  several  defendants,  some  of  whom  cannot  be  served  by  rea- 
son of  their  absence  from  the  state,  the  action  may  proceed  against  those 
who  are  duly  served.  But  when  a  judgment  is  taken  for  this  reason  against 
less  than  the  whole  number  of  joint  contractors,  an  action  on  the  same  con- 
tract may  be  maintained  afterwards  Hgainst  any  of  those  not  served.  Pub.  St. 
c.  164,  §§  14, 15;  Kev.  St.  c.  92,  §§  12,  13,  Commissioners*  note;  Tappan  v. 
Bitien,  5  Mass.  193,  196;  Oloott  v.  Little,  9  N.  H.  259;  Hand  v.  Nutter,  56 
Me.  839.  It  follows  from  the  same  necessity,  and  has  been  settled  by  repeated 
decisions,  without  the  aid  of  statute,  that  similar  judgments  in  other  states 


Digitized  by 


Google 


304  NOBTHEASTERN  BEFOBTSB«  [MaS8. 

can  have  no  greater  effect  in  barring  an  action  here.  Shirley  v.  Shattuck, 
18  Mete.  256,  260;  Odom  v.  Denny,  16  Gray,  114;  Knapp  v.  Abdl,  10  Allen, 
485,  490;  Dmnett  v.  Chick,  2  Greenl.  191.    Exceptions  overrulecL 


(147  Mass.  206) 

EussiA  Cement  Go.  v,  Le  Page. 
(Supreme  Judicial  Court  of  MassaehtieeUs.    Essex.    June  19, 1888.^ 

Trade-Marks—Infrinoembnt— UsB  OF  Onb»8  Own  Namb— Injunction. 

Defendant,  Le  Page,  and  his  partner  had  been  manufacturing  and  seUing  liquid 
glue  under  the  name  of  ^^Le  Page's  Liquid  Glue, "  and  sold  out  their  business  and 
trade-marks  to  a  corporation.  Held,  that  the  corporation  was  entitled  to  an  injunc- 
tion restraining  Le  Page  from  selhng  glue  as  **Le  Page's  Liquid  [or  Improved 
Liouid]  Olue, "  but  not  from  selling  liquid  glue,  and  indicating  that  he  was  the 
nuucer  of  it.  Held,  cUao,  that  defendant  would  be  restrained  from  describing  the 
company  under  whose  name  he  conducted  his  business,  as  ^Le  Page's  Liquid  Glue 
Company. " 

Reported  case  from  supreme  judicial  court,  Essex  county;  Gabdker,  Judge. 

Bill  in  equity  by  the  Russia  Cement  Company  against  William  N.  Le  Page 
for  an  injunction  restraining  the  defendant  from  announcing  or  advertising 
himself  as  a  manufacturer  of  glue,  called  "Le  Page's  Liquid  Glue,"  or  by  any 
other  name,  substantially  the  same,  or  from  aunouncing  or  advertising  him- 
self as  a  manufacturer  of  glue  by  the  name  of  "Le  Pagers  Liquid  Glue  and 
Cement  Company,  Gloucester,'*  or  any  other  name  substantially  the  same. 
Hearing  in  the  supreme  judicial  court  before  Gardner,  J.,  who  refused  the 
injunction  and  reported  the  case  to  the  full  court. 

E,  R.  Hoar  and  Causten  Browne,  for  plaintiffs. 

It  was  contended  for  the  defendant  that  a  man  cannot  make  a  trade-mark 
of  his  own  name,  so  as  either  to  control  its  use  himself  or  to  give  others  the 
right  to  control  its  use;  also  that  a  man  has  always  the  right  to  use  his  own 
name  to  designate  his  own  goods.  That  a  mun's  name  may  be  his  trade-mark 
or  tnat  of  his  associates  in  business,  has  never,  we  believe,  been  doubted  ex- 
cept by  an  American  text  writer.  A  reading  of  his  discussion  will  not,  we 
think,  tend  to  inspire  the  court  with  the  same  doubt.  Browne,  Trade-Marks, 
§§  195-206.  See  Ainsworth  v.  Walmslcy,  L.  II.  1  Eq.  525;  Chaney  v.  Hoxie, 
143  Mass.  592,  10  N.  E.  Hep.  713;  Bowman  v.  Floyd,  3  Allen.  76;  Frese  v. 
Baahof,  la  Blatchf.  234;  Moet  v.  Coiiston,  33  Beav.  578;.  Tonge  v.  Ward,  21 
L.  T.  (N.  S.)  480.  At  the  same  time.it  is  well  settled  that  a  defendant  can- 
not, because  his  name  is  his  own,  use  his  own  name,  being  that  of  the  plain- 
tiff, in  connection  with  his  own  goods,  in  any  way  that  he  pleases.  He  must 
iiot  use  it  in  such  a  way  as  will  confound  the  business  done  by  him  under  his 
name  with  the  business  done  by  the  plaintiff  under  his  like  name.  HoUoway 
T.  HoUoway,  13  Beav.  209;  Burgtss  v.  Burgess,  3  De  Gex,  M.  &  G.  896; 
McLean  v.  Fleming,  96  U.  S.  245:  Meneely  v.  Meneely,  62  N.  Y.  427;  Jfcwi- 
vfacturing  Co.  v.  Mantifax:turing  Co,,  11  Fed.  liep.  495.  See,  also,  Sebast. 
Trade-Marks,  18, 19.  But  the  question  of  the  right  of  the  defendant  to  use 
his  own  name  as  a  trade-mark,  although  it  happen  to  be  the  same  name  as 
the  plaintiff's,  is  wholly  different  from  the  question  in  the  case  at  bar,  viz.,  of 
the  right  of  the  same  man,  having  appropriated  his  own  name  as  the  trade- 
mark of  a  business  concern  with  which  .he  was  connected,  to  use  it  after- 
wards as  his  own  personal  trade-mark  or  trade  name,  in  a  like  business,  to 
the  injury  of  that  concern;  that  he  has  no  such  right,  and  may  be  enjoined 
from  so  doing,  is  clear.  Holmes  v.  Manufacturing  Co.,  37  Conn.  278;  Gil- 
man  V.  Hunnewell,  122  Mass.  152;  Manufacturing  Co.  \.  Manufacturing  Co., 
18  Fed.  Eep.  816.  The  recent  case  of  Chaney  v.  Hoxie,  143  Mass.  592,  10  N. 
£.  Rep.  713,  is  exactly  in. point  for  tlie  complainant,  and  is  of  itself  decisive 
of  the  present  case.  JSee  SJmver  v.  Shai>er,  6  N.  W.  liep.  188;  Frohasco  v. 
Bouyon,  1  Mo.  App.  211;  Oakes  v.  Tonsmierre^  4  Woods,  555;  McLean  v. 
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Fleming f  96  U.  S.  245;  Frager  y.  LubrioaUn'  Co.^  18  firadw«  462;  Stone^ 
broker  v.  SUmebraker.  33  Md.  252;  GUlis  v.  iTaZ^  2  Brewst.  342;  Ainatvorth 
T.  Walmslepf  ubi  stipra;  Manvfacturing  Co.  v*  ifant^acturin^  Co**  32  Fed. 
Rep.  94.  The  plAintiff  acquired  the  trade*mark  by  assignment  from  Brooks 
&  Le  Page.  From  the  nature  of  a  trade-mark,  the  right  to  use  it  is  an  exclu- 
sive rigJjt.  Kidd  V.  Johnson^  100  U.  S.  619.  If  the  validity  of  the  trade- 
mark or  trade  name  is  established,  and  its  ownership  by  the  plaintiff  as  as- 
signee is  established,  there  can  be  no  question  of  the  invasion  of  the  plaintiff's 
right  by  the  defendants.  Manvfacturiea  v.  Wilson,  3  App.  Cas.  389;  Evans 
V.  Von  Laer,  32  Fed.  Rep.  153;  Frazer  v.  L^ibricator  Co,,  and  Qillis  v.  Halh 
ubi  itupra.  The  decree^  if  for  the  plaiiitiffSt  should,  save  its  right  to  proceed 
for  damages  or  profits  since  the  filing  of  the  bill. 

W,  Qaston,  Francis  Forbes,  and  F,  L.  Washburn,  for  defendant. 

The  principle  is  too  well  settled  to  be  controverted  that  a  man  can  nse  his 
own  name  in  any  common  form  of  speech  to  indicate  goods  of  his  own  man- 
ufacture. Burgess  v.  Burgess,  8  De  Oex.  M.  &  G.  896;  Holloway  v.  Hollo- 
way,  13  Beav.  209;  Qilman  v  HunnewelU  122  Mass.  139;  Me^ieely  v.  Me- 
neely,  62  N.  Y.  427;  Carmiohel  v.  Latimer,  11  R.  I.  395;  McLean  v.  Flem- 
ing, 96  U.  S.  245;  Marshall  v.  Pinkham,  52  Wis.  572,  9  N.  W.  Rep.  615; 
Rogers  v.  Rogers,  53  Conn.  121,  1  Atl.  Rep.  807,  and  5  Atl.  Rep.  675;  Chem- 
ical Co^  V.  Meyer,  31  Fed.  Rep.  453;  Bassett  v.  Fercival,  5  Allen,  345;  Mont- 
gomery V.  Pickering,  116  Mass.  227;  Reed  v.  Reed,  114  Mass.  372;  Musio 
Hall  V.  Cory,  129  Mass.  435;  Pearson  v.  Pearson,  27  Ch.  Div.  145;  Hoxie  v. 
Chaney,  143  Mass.  592,  10  N.  £.  Rep.  7L3;  Sebast.  Trade-Marks,  (2d  £d.) 
236;  Cottrell  v.  Manvfacturing  Co.,  54  Conn.  122,  6  Atl.  Rep.  791;  QUman 
v.  Hunnewell,  122  Mass.  139;  Wolfe  v.  Burke,  7  Lans.  151. 

Dbvisns,  J.  The  plaintiff  and  defendant  are  manufacturei'S  of  liquid  glue, 
and  the  defendant,  whose  name  is  Le  Page,  uses  the  same  name  as  that  used 
by  plaintiff  to  describe  his  glue,  and  by  which  to  advertise  it,  except  that  he 
introduces  therein  the  word  "improved.'*  Tlie  introduction  of  this  word  into 
the  name  of  the  article  manufactured  by  him  does  not  justify  its  use,  if  in 
other  respects  the  plaintiff  has  just  ground  to  object  to  it.  Sebast.  Trade- 
Marks,  62;  Frazer  v.  Lubricator  Co.,  18  Bradw.  462,  13  N.  E.  Rep.  639; 
Qillis  V.  Hall,  2  Brewst.  342.  A  person  cannot  make  a  trade-mark  of  his 
own  name,  and  thus  debar  another  having  the  same  name  from  using  it  in 
his  business,  if  he  does  so  honestly,  and  without  any  intention  to  appropriate 
wrongfully  the  good- will  of  a  business  already  established  by  othei*8  of  the 
name.  Every  one  has  the  absolute  right  to  use  his  own  name  honestly  in  his 
own  business  for  the  purpose  of  advertising  it.  Even  though  he  may  thereby 
incidentally  interfere  with  and  injure  the  business  of  another  having  the  same 
name.  In  such  case  the  inconvenii'uce  or  loss  to  which  those  having  a  com- 
mon right  to  it  are  subjected  is  damnum  absque  injuria.  But  although  he 
may  thus  use  his  name,  he  cannot  resort  to  any  artifice  or  do  any  act  calcu« 
lated  to  mislead  the  public  as  to  the  identity  of  the  business  firm  or  establish* 
ment  or  article  produced  by  them,  and  thus  produce  injury  to  the  other  be* 
yond  that  which  results  from  the  similarity  of  name.  Holloway  v.  Hollo- 
way,  13  Beav.  209;  Meneely  v.  Meneely,  62  N.  Y.  427;  Qilman  v.  Hunne- 
well,  V22  Mass.  139;  Rogers  v.  Rogers,  53  Ck)nn.,  121,  1  Atl.  Rep.  807,  and 
5  Atl.  Rep.  675.  While  this  is  the  general  rule,  it  is  also  true  that  one  may 
so  sell  or  part  with  the  right  to  use  his  own  name  as  a  description  or  designa- 
tion of  a  manufactured  article  as  to  deprive  himself  of  the  right  to  use  it  as 
such,  and  confer  this  right  upon  another.  A  name  used  as  an  adjective  of 
description  is  not  necessarily  understood  by  the  public  as  any  assertion  that 
the  person  whose  name  is  used  is  the  maker  of  the  article.  One  who  has  car* 
ried  on  a  business  under  a  trade  name,  and  sold  a  particular  article  in  such  a 
v.l7N.E.no.4— 20 
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manner  by  the  use  of  his  name  as  a  trade-mark  or  a  trade  name  as  to  cause  the 
business  or  the  article  to  become  known  or  established  in  favor  under  such 
name,  may^sell  or  assign  such  trade  name  or  trade-mark  when  he  sells  the 
business  or  mnnufacture,  and  by  such  sale  or  assignment  to  conclude  himself 
from  the  further  use  of  it  in  a  similar  way.  Manufacturing  Co,  v.  Manu* 
factunng  Co.,  18  Fed.  Rep.  816;  McLean  v.  Fleming,  96  U.  S.  245;  Cn*- 
cihle  Co.  V.  Guggenheim,  2  Brewst.  321;  Probasco  v.  Bouyon,  1  Mo.  App. 
241;  Oakes  v.  Tonsmierre,  4  Woods,  555;  Manufacturing  Co,  v.  Mani^ax>» 
luring  Co,,  32  Fed.  Rep.  94;  Ainsworth  v.  Walmsley,  L.  R.  1  £q.  524;  Shaver 
V.  Shacer,  6  N.  W.  Rep.  188;  Frazer  v.  Lubricator  Co.,  ubi  supra,  A  per- 
son may  be  enjoined,  therefore,  from  using  his  own  name  as  a  description  of 
an  article  of  his  own  manufacture,  and  from  selling  the  article  under  that 
particular  name  when  he  has  parted  with  the  right  thus  to  apply  it.  Gillis  v. 
Hall,  2  Brewst.  342;  Kidd  v.  Johnson,  100  U.  S.  619.  It  is  not  upon  the 
ground  of  the  invasion  of  the  trade  name  adopted  by  another,  but  by  reason 
of  the  contract  he  has  made,  that  he  is  deprived  of  the  right  himself  to  use 
his  name  as  all  others  of  the  same  name  may  use  theirs.  The  recent  case 
ffaisie  V.  Chaney,  143  Mass.  592,  10  N.  E.  Rep.  713,  which  has  been  decided 
since  the  decree  originally  made  in  the  case  at  bar  was  rendered,  is  quite  con- 
clusive in  regard  to  it.  It  was  there  held  that  '*  A.  N.  Hoxie's  Mineral  Soap," 
and  "A.  N.  Hoxie's  Pumice  Soap*'  were  trade-marks,  and  assignable  as  such, 
and  that  they  did  not  necessarily  mean  that  the  soaps  were  made  by  A.  N. 
Hoxie.  Where  one  who  had  adopted  these  trade-marks,  or,  more  properly, 
trade  names,  for  his  manufacture,  entered  into  a  partnership  with  another 
under  articles  by  which  he  contributed  the  good-will  of  the  business  he  was 
canying  on,  with  the  tools,  implements,  and  fixtures,  and  on  the  dissolution 
of  this  partnership  conveyed  to  his  partner  '*all  my  right,  title,  and  interest 
in  and  to  all  and  singular  the  partnership  property  belonging  to  the  firm, 
meaning  hereby  to  sell  and  convey  all  my  interest  in  the  entire  assets  of  the 
firm, "  it  was  further  held  that  these  trade  names  became,  by  the  articles  of 
copartnership,  a  part  of  the  property  of  the  firm,  and  that  the  right  to  use 
them  as  such  passed  by  the  bill  of  sale,  and  that  the  partner  so  conveying  had 
parted  with  his  own  right  so  to  do.  Upon  the  evidence  in  the  caae  at  bar,  it 
appears  that  **Le  Page's  Liquid  Glue"  was  the  name  adopted  by  Brooks  and 
Le  Page  for  the  light  glues  manufactured  by  them,  a  special  word  such  as 
"straw,"  "carriage,"  etc.,  indicating  for  what  especial  use  the  particular 
light  glue  was  designed,  being  inseited  before  the  word  "glue;"  that  they 
manufactured  glues  under  this  name;  and  that  at  a  subsequent  period,  in 
1882,  formed  the  plaintiff  corporation,  to  which  they  sold  their  business,  and 
which  continued  the  manufacture  of  these  glues  under  the  same  name.  The 
defendant  was  a  member  of  the  corporation,  and  a  director  thereof  until  Feb- 
ruary, 1886,  when  he  left  it,  and  shortly  after  engaged  in  the  manufacture 
and  sale  of  glue  at  Gloucester,  where  the  plaintifiTs  business  has  always  been 
carried  on,  using  the  name  "Le  Page*s  Improved  Liquid  Glue,"  to  advertise 
the  article  produced  by  him.  When  Brooks  &  Le  Page  sold  their  business  to 
the  plaintiff  they  in  express  terms  sold  "  the  right  to  use  the  trade-marks  be- 
longing to  or  in  use  by  said  copartnership."  When  Le  Page  (with  Brooks) 
sold  to  the  corporation  and  when  he  left  the  corporation,  it  must  be  held  that 
the  name  "Le  Page's  Liquid  Glue"  was  a  trade  name  or  trade-mark,  and  it 
is  not  important  which  term  is  used,  indicating  the  liquid  glue  which  the 
plaintiff  was  manufacturing.  The  right  to  use  it  as  such  was  necessarily  an 
exclusive  use,  as  it  was  intended  thus  to  distinguish  the  plaintiff's  goods  from 
those  of  others.  As  a  trade-mark  belonging  to  the  corporation,  the  defend- 
ant, while  an  officer  thereof,  had  himself  sought  to  obtain  registration  for  it 
at  the  United  States  patent-office.  We  are  of  opinion,  therefore,  that  the  de» 
fendant  should  be  enjoined  from  using  the  words  "Le Page's  Improved  Liquid 
Glue,"  or  "Le  Page's  Liquid  Glue,"  to  describe  the  article  manufactured  by 
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him,  and  from  describing  the  company  under  whose  name  he  conducts  his 
business  as  "Le  Page's  Liquid  Glue  Company,"  whether  with  or  without  any 
addition  thereto.  While  the  plaintiff  has  not  sought  to  prevent  the  defendant 
from  manufacturing  glue,  in  order  to  avoid  misunderstanding,  we  add  that 
whild  the  defendant  cannot  use  the  words  adopted  as  a  trade  name  for  the  ar- 
ticle manufactured  by  him,  we  do  not  decide  that  he  may  not  use  the  words 
*' Liquid  Glue,*'  or  otiier  appropriate  words  to  describe  his  product,  or  to  state 
in  that  connection  that  he  is  himself  the  manufacturer  of  it«  Decree  for 
plaintiff. 


(147  Ma88.  212) 

Sherry  t>.  Perkins  et  al. 
(Supreme  Jttdtclal  Court  of  MdsaachuaeUs.    Essex.    June  19, 1S88.; 

CoN8PIBA0T—BoT0OTTINO~In JUNCTION. 

Defendants  entered  into  a  scheme,  by  threats  and  intimidation,  to  prevent  per- 
sons in  plaintifl^s  employ  from  continning  in  such  employ,  and  in  like  manner 
to  prevent  other  persons  from  entering  plaintiff's  employ:  and,  in  pursuance  of 
such  scheme,  caused  a  threatening  banner  to  be  carried  in  front  of  plaintifl^s  shop, 
the  effect  of  which  was  to  deter  persons  from  continuing  to  work  lor  or  engaging 
with  plaintiff,  and  the  latter^a  business  was  thereby  injured.  Held,  that  pmintiii 
was  entitled  to  an  injunction  restraining  the  carrying  or  displaying  of  the  banner. 

Beported  case  from  supreme  judicial  court,  Essex  county;  G.  Allen,  Judge. 

Bill  in  equity,  by  Patrick  F.  Sherry  against  Gharles  E.  Perkins  and  Charles 
n.  Leach,  for  an  injunction  to  restrain  the  defendants,  respectively  president 
and  secretary  of  the  Lasters*  Protective  Union,  from  causing  to  be  carried  in 
front  of  the  plaintiff's  shoe  factory  a  banner  on  which  was  the  following  in- 
scription: "Ljisters  are  requested  to  keep  away  from  P.  P.  Sherry's.  Per  or- 
der L.  P.  U.;"  and  also  a  banner  on  which  wks  the  following:  "Lasters  on 
a  strike;  all  lasters  are  requested  to  keep  away  from  P  P.  Sherry's  until  the 
present  trouble  is  settled.  Per  order  L.  P.  U. "  The  court,  at  the  trial,  found 
as  facts  that  members  of  the  Lasters'  Protective  Union  entered  into  a  scheme, 
by  threats  and  intimidation,  to  prevent  persons  in  the  employment  of  the 
plaintiff,  as  lasters,  from  continuing  in  such  employment,  and  in  like  manner 
to  prevent  other  persons  from  entering  into  such  employment  as  lasters;  that 
the  defendants  participated  in  the  scheme;  that  the  use  of  the  banner  was  a 
part  of  the  scheme,  and  its  use  an  injury  to  the  plaintiff  in  his  business  and 
property.    The  court,  after  fi  nding  the  facts,  reported  the  case  to  the  full  court. 

H.  F.  Hurlburt,  22.  Lund*  and  T.  M.  Osboi-ne,  for  plaintiff. 

The  principal  question  in  this  case  is  whether  this  court,  as  a  court  of  equity, 
has  jurisdiction  to  enjoin  the  acts  complained  of,  upon  the  findings  of  facts 
reported  by  the  justice  who  heard  theciise.  The  carrying  of  a  banner  or  pla- 
card before  a  person's  place  of  business,  which  injures  such  person  in  his 
business  and  property,  is  a  private  nuisance.  An  authority  directly  in  pi)in  t  is 
Gilbert  v.  Miokle,  4  Sandf .  Ch.  357,  in  which  it  was  held  that  a  placard  paraded 
or  posted  in  a  public  street,  before  the  door  of  an  auctioneer,  cautioning 
strangers  to  beware  of  mock  auctions,  constituted  a  private  nuisance  remedi- 
able by  injunction.  The  injunction  in  that  case  was  refused  upon  grounds 
not  affecting  the  jurisdiction  of  the  court.  If  the  highway  is  obstructed  by 
crowds  of  people  in  consequence  of  the  banner's  being  carried  as  described  in 
the  bill,  such  carrying  of  the  banner  is  a  public  nuisance.  Rex  v.  Cross,  3 
Camp.  224;  Rex  v.  Carlile,  6  Can  &  P.  636;  Reg.  v.  Qr^,  4  Post.  &  F.  73. 
But  as  the  damage  to  the  business  and  property  of  the  plaintiffs,  found  in  the 
report,  is  special  to  the  plaintiffs,  they  are  entitled  to  an  in  j  unction.  Walker  v. 
Brewster*  L.  B.  5  £q.  25;  Stetson  v.Faaxm*  19  Pick.  147;  Soltau  v.  De  Held, 
2  Sim.  (N.  S.)  133.  The  entire  scheme,  '*by  threats  and  intimidation,  to  pre- 
vent persons  in  the  employment  of  the  plaintiffs,  as  lasters,  from  continuing 
in  such  employment,  and  in  like  manner  to  prevent  other  persons  from  en- 
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tering  into  such  employment  as  lasters,"  is  a  private  nuisance  to  the  plain- 
tiffs. Wood,  Nuis.  §  141,  and  cases  cited.  Among  tlie  tilings  which  have  been 
held  to  be  private  nuisances  are  a  market  illegally  conducted  within  the  limits 
of  an  established  market,  {Yard  v.  Ford,  2  8aund.  172;)  a  ferry  carried  on, 
witiiout  right,  nejira  duly-licensed  ferry,  {Stark  v.  McQotDen,  1  Nott.A  McC. 
387;)  the  use  of  a  toll-bridge  inside  the  limits  of  a  lawfully  established  toll- 
bridge,  {Bridge  Co.  v.  Lewis,  63  Barb.  111.)  See  1  Com.  Dig.  "Action  on  the 
Case  for  Kuisance,"  C.  The  scheme  in  which  the  defendants  are  found  to 
havre  paiiiicipated,  has  tiie  same  elements  of  injury  as  these  cases  of  nuisance. 
It  is  illegal,  injurious  to  property,  and  continuous  in  character.  See  Rail- 
road Co.  v.  Church,  108  U.  S.  317,  2  Sup.  Ct.  Kep.  719.  This  court  has  full 
power  to  restrain  a  private  nuisance  by  injunction,  both  under  the  special 
provision  of  the  statute,  (Pub.  Sc.  c.  151,  §  2,  cl.  9,)  and  by  virtue  of  its  general 
equity  powers  conferred  by  the  statute  of  1877,  c,  178,  which  is  embodied  in 
Pub.  St.  e.  151,  §  4.  The  jurisdiction  in  equity  now  possessed  by  this  court 
Is  not  limited  by  any  restriction  contained  in  the  last  clause  of  Cren.  St.  c.  113, 
8  2,  but  is  in  all  respects  as  full  as  that  of  the  English  court  of  chancery. 
1  Pom.  Eq.  Jdr.  §§  311,  312.  In  respect  to  private  nuisances,  theEnglish  court 
of  chancery  has  from  early  times  exercised  the  right  to  restrain  by  injuncCion. 
This  is  not  limited  to  cases  in  which  there  is  no  redress  at  law.  Indeed,  the 
ability  to  recover  substantial  damages  at  law  has  been  declared  to  give  the 
right  to  ask  for  an  injunction  against  the  continuance  of  the  nuisance.  Lord 
UoMiLLT,  M.  U.,  in  Crump  v.  Lambert,  L.  R.  8  Eq.  409,  412;  2  Story,  Eq.  Jur. 
S925c««eg./  1  Pom. Eq.  Jur.  §252;  SPom.Eq.  Jur. 8  1350;  J^mpcror v. 2?ay,  3 
DeGex,  F.  &  J.  240, 241,  (Lord  Campbell.)  Theschemein  which  the  defend- 
ants participated  was  plainly  illegal  and  criminal,  both  under  the  statute  and  by 
common  law.  Pub.  St.  c.  74,  §  2;  Reg.  v.  Druitt,  10 Ck)x,  Grim.  Cas.  592;  Com, 
V.  Hunt,  4  Mete.  Ill ;  Com.  v.  Dyer,  128  Mass.  70.  But  the  illegality  of  the 
nuisance,  or  its  criminal  character,  does  not  prevent  the  court  from  enjoin- 
ing it.  Gilbert  v.  Mickle,  4  Sandf .  Ch.  358 ,  Lord  Gaibns  in  Assurance  Co.  v. 
Knott,  Li.  R.  10  Gh.  144.  The  jurisdiction  of  courts  of  chancery  oVer  private 
nuisances  is  concurrent  with  that  of  courts  of  law.  FUk  v.  Wilber,  7  Barb. 
395.  This  court  has  repeatedly  exercised  its  Jurisdiction  to  restrain  private 
nuisances.  Cadigan  v.  Brown,  120  Mass.  493;  MilU  v.  Mason,  Id.  244; 
Wood^Dard  v.  Worcester,  121  Mass.  245;  Tucker  v.  Howard,  122  Mass.  529; 
Davis  V.  Satoyer,  133  Mass.  289.  But,  whatever  the  injury  complained  of 
may  be  called,  there  is  abundant  authority  for  the  intervention  of  a  court  of 
equity  to  prevent  injury  to  property  by  unlawful  or  forcible  acts,  when  the 
Injury  is  continuous.  Macaulay  yI  Shackell,  1  Bligh,  (N*  S.)  96,  127;  Lord 
Eldon  in  Qee  v.  Pritchard,  2  Swanst.  402,  413;  Emperor  v.  Day,  3  DeCJex, 
F.  &  J.  217.  240,  241,  253;  Spinning  Co.  v.  Riley,  L.  B.  6  Eq.  551,  37  L.  J. 
Ch.  889,  and  19  Law  T.  (N.  S.)  64.  The  various  cases  in  which  the  unau- 
thorized  use  of  the  plaintiff's  name  has  been  restrained,  go  upon  the  principle 
of  the  injury  to  projierty  involved.  Routh  v.  Webster,  10  Beav.  561;  James 
V.  Jam^s,  L.  R.  13  Eq.  421;  HookTiam  v.  Pottage,  L.  R.  8  Ch.91;  3  Pom.  Eq. 
Jur.  §  1358.  The  case  of  Spinning  Co.  v.  Riley,  supra,  is  almost  precisely 
parallel  to  the  present  case,  except  that  in  the  present  case  the  placards  are 
paraded  in  a  manner  which  makes  them  more  distinctly  a  nuisance  than  if 
they  were  merely  posted  up.  See,  also,  Dixon  v.  Holden,  L.  R.  7  Eq.  488; 
Assurance  Co.  v.  Knott,  L.  R.  10  Gh.  142;  Mulkern  v.  Ward,  L.  R.  13  Eq. 
619;  Food  Co.  v.  Massam^  6  Ch.  Div.  582.  In  November,  1874,  the  judica- 
ture act  went  into  effect,  and  in  a  decision  under  the  act,  in  the  case  of  Sasdify 
v.  Easterbrook,  3  G.  P.  Div.  339,  it  was  held  that,  after  the  Jury  had  found 
the  fact  of  libel,  an  injunction  would  issue  against  the  continuance  of  the 
libel.  Thomas  v.  Williams,  14  Gh.  Div.  864,  (1880,)  FiiY,  J.;  Loog  v.  Bean, 
26  Gh.  Div.  306.  In  this  court  the  case  of  Spinning  Co.  v.  Riley,  was  re- 
ferred to  in  the  case  of  Diatite  Co.  v.  Mantffacturing  Co.,  114  Mass.  69»  and 
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the  dissent  there  expressed  to  the  views  of  Mauns*  Y.  C,  must  be  under- 
stood as  applicable  only  so  far  as  the  language  of  the  former  case  applies  to 
the  question  of  libel » since  the  question  of  libel  did  not  arise  in  that  case.  The 
same  is  true  of  the  reference  to  the  same  case  in  Partridge  v.  Hood,  120 
Mass.  403, 406.  See  3  Pom.  Eq.  Jur.  §  1358.  As  to  private  nuisance.  Bridge 
V.  Bridge,  6  Pick.  376 ;  2  Story,  Eq.  Jur.  §§  925-928.  As  to  the  criminal  char- 
acter of  the  acts  complained  of:  The  fact  that  the  nuisance  is  indictable  as  a 
nuisance  does  not  prevent  the  court  from  enjoining  its  continuance.  1  High, 
Inj.  g§  745,  752,  and  cases  cited;  Attorney  General  v.  Hunter,  1  Dev.  Eq.  12; 
People  V.  St.  Louis,  5  Oilman,  351.  The  English  judicature  act  did  not  en- 
large the  jurisdiction  of  courts  of  equity.  Day  v.  Brownrigg,  10  Ch.  Div. 
2^4;  Gas'kin  v.  Balls,  13  Ch.  Div.  824.  As  todlfiferences  between  this  court, 
as  a  court  of  equity,  and  the  English  chancery  court  before  1874,  see  remarks 
of  Wklls>  J.,  in  Milkman  v.  Ordioay,  106  Mass.  232,255.  The  acts  are  not 
libelous,  but  calculated  to  injure  trade  by  direct  interference.  See  Bridge  v. 
Bridge,  6  Pick.  398:  Carew  v.  Rutherford,  106  Mass.  1,  15.  As  to  the  par- 
ties against  whom  the  injunction  should  issue,  inasmuch  as  the  Lasters*  Pro- 
tective Union  is  a  voluntary  association,  and  all  its  members  cannot  be  ascer- 
tained by  the  plaintiff,  the  same  rule  applies  which  makes  it  proper  for  a  few 
individuals  to  sue  in  behalf  of  such  an  organization  represented  by  and  asso- 
ciated with  the  defendants  named  in  the  bill.  See  Birmingham  v.  Qdlla* 
gfier,  112  Mass.  190;  Snow  v.  Wheeler,  113  Mass.  179;  1  Daniell,  Ch.  Fr« 
(4th  Ed.)  272,  note  5. 

John  R,  Baldwin,  for  defendants* 

The  carrying  of  the  banner  named  in  the  report,  in  the  manner  as  stated  in 
the  bill  of  complaint,  is  not  a  nuisance.  If  the  words  printed  on  the  banner 
are  libelous,  the  complainants  have  an  adequate  remedy  at  law.  Equity  will 
not  restrain  a  Jibel.  The  manner  of  the  publication  of  the  words  on  the  ban- 
ner cannot  be  restrained.  The  case  of  Spinning  Co.  v.  Riley,  L.  B.  6  Eq. 
551,  is  not  a  precedent  that  establishes  the  injunctive  jurisdiction.  That  case 
has  been  expressly  overruled  by  Assurance  Co,  v.  Knott,  L.  B.  10  Ch.  145,  and 
unfavorably  noticed  in  Diatite  Co.  v.  Mant^aoturing  Co.,  114  Mass.  69.  The 
prayer  of  the  bill  is  so  broad  that  no  decree  comporting  with  the  terms  thereof 
would  be  equitable. 

W.  Allen,  J.  The  case  finds  that  the  defendants  entered,  with  others,  into 
a  scheme,  by  threats  and  intimidation,  to  prevent  persons  in  the  employment  of 
the  plaintiff  from  continuing  in  such  employment,  and  to  prevent  othera  from 
entering  into  such  employment;  that  the  banners,  with  their  inscriptions, 
were  used  by  the  defendants  as  part  of  the  scheme,  and  that  the  plaintiff  was 
thereby  injured  in  bis  business  and  property.  The  act  of  displaying  banners 
with  devices,  as  a  means  of  threats  and  intimidation,  to  prevent  persons  from 
entering  into  or  continuing  in  the  employment  of  the  plaintiff,  was  injurious 
to  the  plaintiff,  and  illegal  at  common  law  and  by  statute.  Pub.  St.  c.  74,  § 
2;  Wallcer  v.  Cronin,  107  Mass.' 555.  We  think  that  the  plaintiff  is  not  re- 
stricted to  his  remedy  by  action  at  law,  but  is  entitled  to  relief  by  injunc- 
tion .  The  acts  and  the  injury  were  continuous.  The  banners  were  used  more 
than  three  months  before  the  filing  of  the  plaintiff's  bill,  and  continued  to  be 
used  at  the  time  of  the  hearing.  The  injury  was  to  the  plaintiff's  businesst 
and  adequate  remedy  could  not  be  given  by  damages  in  a  suit  at  law.  The 
wrong  is  not,  as  argued  by  the  defendants*  counsel,  a  libel  upon  the  plaintiff's 
business.  It  is  not  found  that  the  inscriptions  upon  the  banners  were  false^ 
nor  do  they  appear  to  have  been  in  disparagement  of  the  plaintiff's  business. 
The  scheme,  in  pursuance  of  which  the  banners  were  displayed  and  main« 
tained,  was  to  injure  the  plaintiff's  business,  not  by  defaming  it  to  the  public, 
but  by  intimidating  workmen,  so  as  to  deter  them  from  keeping  or  making 
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engagements  with  the  plaintiff.  The  banner  was  a  standing  menace  to  all 
who  were  or  wished  to  be  in  the  employment  of  the  plaintiff,  to  deter  them 
from  entering  the  plaintiff's  premises.  Maintaining  it  was  a  continuous,  un- 
lawful act»  injurious  to  the  plaintiff^s  business  and  property,  and  was  a  nui- 
sance, such  as  a  court  of  equity  will  grant  relief  against.  QUhert  v.  Mickle,  4 
Sandf .  Ch.  357;  Spinning  Co.  v.  Hiley,  L.  R.  6  Eq.  551.  Diatite  Co,  v.  Manu- 
facturing Co.,  114  Mass.  69,  was  a  case  of  defamation  only.  Some  of  the 
language  in  Spinning  Co.  v.  Riley  has  been  criticised,  but  the  decision  has 
not  been  overruled.  See  Diatite  Co,  v.  Manufacturing  Co.,  ubi  supra;  As' 
surance  Co,  v.  Knott,  L.  R.  10  Ch,  142;  8aaiby  v.  Sasterbrook,  3  C.  F.  Div. 
839;  Loog  v.  Bean,  26  Ch.  Div.  306;  Food  Co.  v.  Massam,  14  Ch.  Div.  763; 
Thomas  v.  Williams,  Id.  864;  Hill  v.  Davies,  21  Ch.  Div.  778;  Day  v.  Brown- 
rigg,  10  Ch.  Div.  294;  Gaskin  v.  Balls,  13  Ch.  Div.  824.    Decree  for  plaintiff. 


(147  Mass.  204) 

Mabtin  9.  Gaob. 
(Supreme  JudlcUa  Cowrt  of  Ifossoc^iMetts.    Essex.    June  19, 1888.) 

1.  EZEGUTORS  AND  AdMINI8TRATOB»— FOREIGN  AND  ANOILLABT  AdMIKISTBATION— AP- 
PEAL. 

A  domiciliarv  administrator  appointed  in  Maine  is  a  party  interested,  and  en- 
titled to  appeal  from  a  decree  appointing  another  person  ancillary  administrator  of 
the  estate  of  the  deceased  in  Massachusetts. 
9.  Same— Right  to  Possession  of  Estate. 

After  the  death  of  a  citizen  of  Maine,  property  in  Maine  belonging  to  her  was  re- 
moved to  Massachusetts.  Held,  that  the  administrator  afterwards  appointed  in 
Maine  was  entitled  to  the  possession  of  the  property,  and  that,  there  being  no  other 
property  of  the  deceased  in  Massachusetts,  no  administrator  should  be  appointed 
there. 

Exceptions  from  supreme  Judicial  court,  Essex  county;  Gardneh*  Judge. 

Appeal  by  Hanno  W.  Gage  from  the  appointment  by  the  probate  court  of 
Essex  county,  April  19,  1885,  of  William  H.  Martin,  the  appellee,  as  admin- 
istrator of  the  estate  of  his  wife,  Isabella  H.  Martin,  who  died  in  Portland, 
Me.,  July  18,  1885.  After  hearing  in  the  supreme  judicial  court  the  presid- 
ing judge  refused  to  dismiss  the  appeal,  and  to  this  ruling,  and  to  others,  the 
nature  of  which  appears  in  the  opinion,  the  appellee  excepted. 

Moulton,  LoHng  &  Loring,  for  appellee. 

Motion  to  dismiss  should  have  been  allowed.  Appellant  is  not  aggrieved, 
according  to  his  own  statement  in  his  own  reasons  for  appeal,  to- wit:  "That 
there  were  no  goods,  estate,  effects,  or  debts  to  or  by  this  said  Isabella  H., 
in  said  commonwealth,"  etc.  Tub.  St.  c.  156,  and  cases  cited.  Appellant  is 
not  aggrieved,  as  he  has  no  interest  in  this  estate,  except  as  administrator  in  a 
foreign  stal«,  and,  having  taken  out  no  ancillary  administration  in  this  state* 
has  no  standing  in  this  court.  Hutchins  v.  Bank,  12  Mete.  423;  Merrill  v. 
Insurance  Co.,  103  Mass.  248.  There  was  no  legal  completed  sale  prior  to 
the  appointment  of  W.  H.  Martin,  because  Gage  has  no  license  from  the  pro- 
bate couii;  of  Essex  county  to  sell  said  yacht,  as  required  by  Pub.  St.  c.  142, 
§  3.  And  such  sale  could  not  be  made  without  said  license,  except  with  the 
consent  of  W.  H.  Martin,  bailee  of  the  yacht,  for  said  intestate,  which  con- 
sent the  foreign  administrator  did  not  have.  Hutchins  y.  Bank,  12  Mete. 
421.  It  appears  that  the  bill  of  sale  was  not  delivered  to  said  McGrady,  nor 
the  consideration  paid,  until  after  the  appointment  of  said  Martin.  As  we 
understand  the  law,  where  property  at  the  time  of  the  decease  of  a  person  is 
in  the  hands  of  a  bailee  in  another  state,  the  foreign  administrator  cannot 
sell  it  until  he  gets  possession  of  it,  and  he  cannot  obtain  possession  of  it 
without  the  consent  of  the  bailee.  In  this  case  the  administrator  did  not  ob- 
tain possession  with  consent  of  bailee,  and  therefore  he  cannot  sell,  unless  he 
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first  took  out  ancillary  letters  of  administration  here.    Goodwin  v.  Jones,  3 
Mass.  514;  Rand  v.  Hubbard,  4  Mete.  255. 

/.  G.  Abbott,  S.  A.  B,  Abbotty  and  C.  Q.  Saunders^  for  appellant. 

The  motion  to  dismiss  because  the  appellant,  Gage,  is  not  a  person  ag- 
grieved, and  so  cannot  appeal,  was  rightfully  overruled.  Besides,  the  ques- 
tion is  no  longer  an  open  one  in  this  state,  it  having  been  expressly  settled 
that  the  administrator  is  a  proper  person  to  appeal.  Smith  v.  Sherman,  4 
Gush.  408.  Asking  the  court  to  rule  that,  as  matter  of  law,  no  notice  of  the 
appellee's  application  was  required  to  be  given  to  the  appellant,  the  Maine 
administrator  was  rightly  refused,  because  upon  the  findings  it  was  clearly 
immaterial,  and  had  no  bearing  on  the  case;  in  fact  no  ruling  was  made  upon 
that  point,  because,  upon  the  facta  founil,  the  decree  of  the  probate  court  was 
reversed,  and  that  without  regard  to  the  question  of  such  notice.  The  re- 
quest for  a  ruling  that  the  sale  of  the  yacht  in  this  commonwealth  by  the 
Maine  administrator  is  not  legal  unless  he  has  taken  ancillary  letters  here, 
was  rightly  refused.  Hutchins  t.  Bankt  12  Mete.  421 ;  Ltice  v.  Railroad, 
8  Atl.  Kep.  618;  Marcy  v.  Marcy.  32  Conn.  308,  323;  Selleck  v.  Rusco,  46 
Conn.  370;  Petersen  v.  Bank,  32  K.  Y.  28,  43;  Bank  v.  Sharp,  53  Md.  521; 
Trecothick  v.  Austin,  4  Mason,  16.  But  upon  the  facts  found  the  rever« 
sal  of  the  decree  was  right,  without  reference  to  the  question  whether  the  ap- 
pellee could  sell  the  yacht  here  or  not.  Taking  out  letters  here  is  only  neces- 
sary in  cases  of  debts  owed  the  intestate  by  debtors  living  here,  or  where  prop- 
erty of  the  intestate  was  in  this  commonwealth  at  the  time  of  the  death  of 
the  intestate,  that  is,  where  the  intestate  at  his  death  leaves  in  this  jurisdic- 
tion property  to  be  administered  upon,  but  not  in  cases  where  there  is  no 
property  here  to  l>e  administered  upon  at  the  death  of  the  intestate,  but  prop- 
erty is  brought  hereafter  her  death.  But  the  finding  that  the  appellee  took 
legal  possession  of  the  yacht,  and  sold  it  and  gave  possession  to  the  buyer  be- 
fore the  appellant's  appointment,  if  he  had  power  to  sell,  which,  upon  the  au- 
thorities, as  we  have  seen,  he  had,  is  conclusive,  for  then  clearly  there  was  no 
property  of  the  intestate  in  this  commonwealth,  and  the  court  had  no  juris- 
diction.   Crosby  v.  Leavitt,  4  Allen,  410. 

W.  Allen,  J.  The  appellant  is  the  administrator  appointed  by  the  courts 
of  the  state,  of  Maine  of  the  estate  of  Mrs.  Martin,  who  was  a  resident  of  that 
state,  and  who  died  there.  He  appeals  from  the  decree  of  the  probate  court 
of  Essex  county  in  this  commonwealth  appointing  the  appellee  administrator 
of  the  estate  of  Mrs.  Martin.  The  principal  administration  is  in  the  state  of 
Maine,  and  administration  granted  in  this  state  must  be  ancillary  to  that. 
Thedomiciliary  administrator  representing  the  general  estate  has  an  interest 
in  ancillary  administrations,  and  can  appeal  from  the  appointment  of  an  ad* 
ministrator  in  this  state.  Smith  v  Sherman,  4  Cush.  408.  The  appellee's 
motion  that  the  appeal  should  be  dismissed  for  the  reason  that  the  appellant 
was  not  a  party  aggrieved  by  the  decree,  was  properly  overruled.  The  only 
reason  of  appeal  which  there  is  occasion  to  consider  is  that  there  were  no  as- 
sets of  the  intestate  in  this  commonwealth.  The  intestate  owned  a  yacht, 
which  was  in  the  state  of  Maine  at  the  time  of  her  decease,  but  was  brought 
into  this  state  by  the  appellee  before  the  appointment  of  the  appellant  as  ad- 
ministrator. After  the  appointment  of  thaappdiant,  he  came  into  this  state, 
took  possession  of  the  yacht,  and  sold  it  before  the  appellee  was  appointed  ad- 
ministrator by  the  decree  which  is  appealed  from.  Except  the  yacht,  there 
never  were  any  assets  of  the  estate  in  this  commonwealth.  We  think  that 
tUere  was  no  estate  of  the  decedent  to  be  administered  upon  in  this  common- 
wealth. The  yacht  was  in  Maine  at  the  time  of  her  decease,  and  the  appoint- 
ment of  the  appellant  related  back  and  gave  him  a  title  and  right  of  posses- 
sion to  it  from  that  time,  which  will  be  recognized  and  enforced  in  other  ju- 
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risdictions.  Administrator  of  BtUloek  y.  RogerSt  16  Yt.  294;  Valentine  t. 
Jackson^  9  Wend.  802;  Holcomh  v.  Phelps,  16  Conn.  127.  Even  if  the  prop- 
erty had  never  been  in  the  state  of  Maine,  it  seems  that  the  taking  possession 
and  sale  of  it  here  by  the  appellant  would  have  been  valid,  there  being  no 
creditors  of  the  intestate  here.  Hutchins  y.  Bank,  12  Mete.  421;  Luoe  v. 
Railroad,  63  N.  H.  588,  3  Ail.  Rep.  618;  Petersen  v.  Bank,  32  N.  Y.  21; 
Trecothick  v.  Austin,  4  Mason,  16;  DoolitUe  v.  Letois,  7  Johns.  Gh.  45.  It  is 
contended  in  behalf  of  the  appellee  that  where  chattels  of  a  person  are  at  his 
decease  in  the  hands  of  his  bailee,  in  another  state  from  that  of  his  domicile, 
the  administrator  of  the  place  of  domicile  cannot  sell  them  in  the  other  place 
without  taking  possession,  and  cannot  take  possession  without  the  consent  of 
the  bailee.  We  need  not  consider  this  proposition,  because  it  does  not  apply 
to  the  case  at  bar.  It  appears  that  the  property  was  in  the  place  of  the  intes- 
tate's domicile  at  the  time  of  her  decease,  and  it  does  not  appear  that  it  was 
in  the  hands  of  her  bailee.    Exceptions  overruled. 


iXAl  Mass.  m)  ^^  ^ 

MoKeown  v.  Gubney. 

{Suvreme  Judicial  Court  of  MassachvseUs.    Suffolk.    June  19, 1888.) 
Iksolybnot— Allowuvcb  ov  Claims— Costs  in  Attachment  Dissolved  bt  Pbogebd- 

ING8. 

After  an  ioaolvent  had  been  discharged,  one  Harry  B.  McKeown,  whose  name  was 
omitted  from  the  schedule  of  creditors,  was  permitted  to  prove  his  claim  under  the 
name  of  "Harry  McKeown,  **  which  appeared  therein,  and  to  recover  the  dividends 
credited,  but  the  court  refused  to  pass  on  his  claim  for  costs  in  a  suit  where  an  at- 
tachment had  been  dissolved  by  the  insolvency,  under  Pub.  Bt  Mass.  a  157,  $  1S9,  pro- 
viding that,  when  an  attachment  is  so  dissolved,  the  creditor  may  prove  his  claim 
and  costs  accrued  as  a  privileged  debt.  Held,  that  his  only  remedy  was  by  appeal, 
and  that  he  could  not  recover  against  the  insolvent,  under  Bt.  1884,  o.  2S6,  nroviding 
that  a  creditor  omitted  by  mistake  might  recover  the  amount  of  the  dividends  to 
which  he  would  have  been  entitled;  costs  being  incidental,  and  recoverable  only  in 
connection  with  the  principal  claim. 

Exceptions  from  superior  court,  Suffolk  county;  Pitman,  Judge. 

Contract,  by  Harry  B.  McKeown  against  J.  Theodore  Gurney,  to  recover 
$21.22,  being  the  amount  to  which  the  plaintiff  would  have  been  entitled  as  a 
dividend  in  the  composition  proceedings  of  the  defendant  in  insolvency,  pro- 
vided it  had  been  proved  and  allowed  by  the  court.  The  superior  court,  hear- 
ing the  case  without  a  jury,  found  for  the  defendant,  and  the  plaintiff  ex- 
cepted.   The  facts  are  stated  in  the  opinion. 

Thomas  Curley,  for  plaintiff.    Salem  2>.  Charles,  for  defendant. 

Devens,  J.  Although  the  plaintiff's  name  was  omitted  from  the  schedule 
of  defendant's  creditors  in  insolvency,  and  although  a  discharge  had  been 
granted  to  the  debtor,  and  the  time  had  expired  within  which  claims  could  be 
proved  against  the  estate  of  the  defendant  in  insolvency,  except  those  held  by 
creditors  whose  names  appeared  on  defendant's  schedule,  the  plaintiff  was  per- 
mitted to  prove  his  original  claim  in  the  name  of  "Harry  McKeown,"  and  to 
receive  the  dividend  which  stood  to  the  credit  of  "Hariy  McKeown"  on  defend- 
ant's schedule.  The  plaintiff  had  brought  suit  in  the  municipal  court  of  Bos- 
ton on  his  claim,  and  the  attachment  of  property  made  therein  was  dissolved 
by  the  insolvency  of  the  defendant.  At  the  time  of  proving  his  debt  in  in- 
solvency, he  offered  to  prove  the  claim  for  costs  and  expenses  which  had  ac- 
'^rued  in  his  action  in  the  municipal  court,  but  the  court  of  insolvency  de-. 
clined  to  pass  thereon.  Upon  this  claim  he  now  brings  suit.  Pub.  St.  c.  157, 
"  189,  provide  that  when  an  attachment  on  mesne  process  has  been  made,  and 

not  dissolved  before  commencement  of  proceedings  in  insolvency,  "if  the 
claim  upon  which  the  suit  was  commenced  is  proved  against  the  estate  of  the 
debtor,  the  plaintiff  may  also  prove  the  legal  fees,  costs,  and  expenses  of  the 
suit  and  of  the  custody  of  the  property,  and  the  amount  thereof  shall  be  a  priv- 
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ileged  debt"  This  is  a  debt  created  by  the  statute,  and  its  existence  depends 
upon  the  predicament  stated  in  the  statute,  viz.,  that  it  shall  have  been  proved 
as  the  statute  prescribes .  The  statute  creates  no  personal  contract  on  the  part 
of  the  insolvent  to  pay  the  costs,  etc.,  nor  does  it  place  him  under  any  personal 
liability,  and  the  liability  of  his  estate  depends  on  this  proof  solely.  If  the 
court  of  insolvency  erroneously  refaseil  to  pass  upon  or  to  permit  the  plaintiff 
to  prove  his  claim  for  costs,  etc..  his  remedy  was  by  appeal.  Pub.  St;  c.  157,  §§ 
36-38.  The  proceedings  of  the  debtor  were  under  St.  1884,  c.  236,  which  pro- 
vide for  a  discharge  by  means  of  a  composition  in  insolvency.  The  ninth  sec- 
tion of  this  statute,  after  authorizing  the  court  of  insolvency,  under  certain 
circumstances,  to  confirm  the  composition,  and  to  grant  a  discbarge,  provides 
that  the  composition  "shall  not  bar  the  debt  of  any  creditor  whose  name  was 
fraudulently  and  willfully  omitted  from  the  debtor*s  schedule  of  creditors. 
But  the  debt  of  any  creditor,  omitted  only  through  mistake  or  want  of  knowl- 
edge, shall  be  barred,  and  he  shall  be  entitled  to  and  may  recover  against  the 
debtor  the  amount  of  the  dividend  to  which  he  would  have  been  entitled  in 
the  composition  proceedings. "  The  conten  tion  of  the  plaintiff  is  that,  whether 
the  debt  due  him  was  omitted  fraudulently  or  by  mistake  from  the  schedule, 
which  latter  is  the  most  favorable  view,  this  omission  enables  him  to  recover 
the  full  amount  of  his  claim  for  costs,  etc.,  as  a  privileged  debt.  The  original 
debt  due  to  the  plaintiff,  however,  which  was  for  labor  and  services,  has 
ceased  to  exist.  It  was  proved  in  the  name  of  "Harry  McKeown,**  and  has 
been  paid  in  full.  The  claim  for  costs,  etc.,  was  only  supplementary  thereto. 
Whether,  if  the  plaintiff  were  now  able  to  bring  suit  on  his  original  debt, 
either  because  the  same  was  fraudulently  or  by  mistake  omitted  by  the  defend- 
ant from  his  schedule,  it  would  be  possible,  in  view  of  the  language  of  the 
statute,  to  bold  that  he  might  maintain  his  claim  for  legal  costs,  etc.,  as  sup- 
plementary thereto,  upon  the  ground  that  the  negligence  or  fraud  of  the  debtor 
had  deprived  him  of  his  right  to  prove  the  costs,  etc.,  as  well  as  the  original 
debt,  or  whether  a  more  literal  construction  of  the  statute  should  be  followed, 
need  not  now  be  discussed.  The  debt  referred  to  in  St.  1884,  c.  236,  §  9,  is  the 
original  debt,  and,  when  this  cannot  be  enforced  by  suit,  that  which  is  purely 
incidental,  or  which  may  be  made  incidental  thereto  by  a  decree  of  the  court* 
cannot  be.    Exceptions  overruled. 


(147  Mass.  215)  ^  ^  .      , 

Blanohard  V.  Cooke  et  al. 
{Suvreme  JvMdal  Court  <^  Massachusetts,    Worcester.    June  19, 188S.) 

1.  Equitt— Praotiob— Appucation  fob  Issues  por  Jubt. 

After  a  hearing  and  a  decree,  which  was  raversed  on  appeal,  and  after  the  case 
was  again  set  down  for  a  hearing,  an  application  by  a  defendant  for  issues  for  a 
jury,  the  juries  at  that  time  having  been  dismissed  for  the  term,  was  properly  re- 
fused. 

2.  Appbai/— Rbvibw— OajKonoN  not  Bajsbd  Below.  . 

After  the  admission,  without  objection,  of  evidence  showing  a  misappropriation 
of  a  certain  fund,  the  defendant  at  the  hearing  In  the  supreme  court  objected  that 
the  biU  did  not  suffloiently  aUege  a  misappropriation  of  that  particular  fund.    Heldy 
that  the  objection  came  too  late. 
8.  Same— Practiob— Rbobption  ov  Fubthbb  Evidbncb— Agoidbnt  ob  Mistake. 

Under  Pub.  St.  Mass.  c.  151,  %  26,  authorizing  the  supreme  court  to  receive  fur- 
ther evidence,  in  special  cases  of  accident  or  mistake.  In  equitable  causes,  the  court 
wm  not  allow  the  introduction  of  the  testimony  of  a  witness  who  testified  at  a  for- 
mer hearing,  was  alwi^rs  accessible,  and  was  referred  to  in  the  testimony  at  the 
final  hearing;  there  bemg  enough  to  put  the  parties  on  inquiry  as  to  what  the  wit- 
ness knew. 
4.  SALE--Coin)iTioNAi/— Bbbaob  of  CJonditions. 

An  afi^reement  for  the  sale  of  a  stock  of  goods  provided  that  the  seller  should  re- 
tain title  to  the  goods  sold,  and  aU  added  thereto,  until  paid,  the  purchaser  taking 
possession,  and  acquiring  a  fractional  interest  proportionate  to  his  payments;  and 
also  provided  that  the  seller  should  be  paid  the  proceeds  of  the  sale  of  another  stock 
of  goods  belonging  to  the  purchaser.  Held  that,  upon  a  breach  of  the  last  provis 
ioxu  the  seUer  was  entitled  to  resume  possession. 
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Beported  case  from  superior  court,  Worcester  county;  Aldrich,  Judge. 

This  was  a  bill  in  equity,  by  Thomas  Blanchard  against  William  O.  Cooke» 
alleging  that  the  defendant  had  agreed  to  purchase  of  the  plaintiff  a  stock  of 
goods;  the  agreement  providing  that  the  plaintiff  should  retain  title  to  the 
goods  sold,  and  all  added  thereto,  until  paid;  the  defendant  taking  possession 
and  acquiring  a  fractional  interest  proportional  to  his  payments;  the  agree- 
ment also  providing  that  the  plaintiff  should  be  paid  the  proceeds  of  the  sale 
of  another  stock  of  goods  belonging  to  the  defendant.  The  defendant  sold 
the  last-named  stock,  and  converted  the  money  to  his  own  use;  whereupon 
the  plaintiff  took  possession,  and  by  his  bill  prayed  for  the  appointment  of  a 
receiver,  an  accounting  and  sale  of  the  property,  and  a  distribution  of  the  pro- 
ceeds. After  a  final  decree  against  said  Cooke,  George  P.  Staples,  the  as- 
signee in  insolvency  of  said  ODoke,  was  allowed  to  come  in  and  be  made  a 
party  to  the  suit,  and  to  file  his  answer.  After  the  case  had  been  heard  and 
determined  in  the  superior  court,  it  was  reported  to  the  supreme  judicial 
court;  the  decision  of  the  latter  court  being  reported  in  144  Mass.  207,  11  N. 
£.  liep.  83.  The  case  now  comes  before  the  court  in  a  supplemental  report* 
on  appeal  by  the  defendant  Staples.  The  facts  material  to  the  points  decided 
sufficiently  appear  in  the  opinion. 

F.  P,  Qoulding  and  A,  J.  Bartholomew^  for  plaintiff.  J.  J.  Myers^  for  de- 
fendant Staples. 

C.  Allen,  J.  The  motion  of  the  assignee,  that  issues  be  framed  for  a  jury» 
was  properly  overruled,  as  coming  too  late.  The  assignee  became  a  party  to 
the  cause,  and  filed  his  answer,  in  February,  1886,  and  proceeded  to  a  hear- 
ing before  the  court,  and  a  final  decree  was  entered  June  2, 1886,  from  which 
an  appeal  was  takeu  to  this  court,  and  the  decree  was  reversed  on  March  23, 
1887.  The  case  was  again  set  down  for  a  hearing  before  the  court,  and  on 
May  4,  1887,  the  day  appointed  for  the  hearing,  he  for  the  first  time  made 
application  for  issues  for  a  jury.  The  presiding  judge  certifies  that  the  juries 
had  at  that  time  been  dismissed  for  the  term,  and  that  there  had  been  ample 
time,  while  the  juries  were  still  in  court,  to  make  such  request  for  a  trial  by 
jury.  The  proper  time  to  present  such  request  was  before  the  hearing  in 
1886.  By  going  into  that  hearing  without  presenting  a  request  for  a  trial  by 
jury,  the  assignee  waived  his  right  to  such  trial,  if  he  had  any  such  right; 
and  we  think  it  a  proper  exercise  of  the  discretionary  power  of  the  judge,  in 
respect  to  granting  a  jury  trial,  to  refuse  it  at  the  time  when  the  request  was 
made.    Dole  v.  Wooldredge,  142  Mass.  179.  7  N.  E.  Kep.  832. 

The  assignee  contends  that  the  plaintiff  did  not  in  his  bill  allege  any  misap- 
propriation by  Cooke  of  the  money  received  on  the  sale  of  the  stock  of  goods 
at  Sandwich.  But  we  are  of  the  opinion  that  it  is  too  late  to  object  to  the 
admission  of  the  evidence  of  such  misappropriation;  no  special  objection  hav- 
ing been  made  at  the  hearing  that  the  averments  were  not  broad  enough  to 
cover  it.  The  general  charge  in  tbe  bill  was  that  Cooke  had  failed  and  neg- 
lected to  pay  over  the  balance  of  the  proceeds  of  sales,  though  often  requested 
to  do  so  by  the  plaintiff;  but,  in  violation  of  his  said  agreement,  had  taken 
said  proceeds,  and  appropriated  a  large  sum  thereof,  to-wit,  in  all  about 
83,500  of  such  proceeds  belonging  to  the  plaintiff,  to  his  own  use.  If  an  ob- 
jection had  been  made  that,  taken  literally,  this  only  charged  a  misappropria- 
tion of  the  proceeds  of  sales  in  Southbridge,  and  did  not  include  the  proceeds 
of  the  sale  in  Sandwich,  it  would  have  been  competent  for  the  court  to  allow 
an  amendment.  But  the  hearing  proceeded  without  objection,  on  the  as- 
sumption that  no  amendment  was  necessary,  and  a  full  investigation  was 
had  of  the  sale  of  the  Sandwich  goods,  and  tbe  disposition  of  the  proceeds. 
The  presiding  judge  certifies,  what,  indeed,  is  apparent  from  a  perusal  of  the 
testimony,  that  it  had  been  from  the  beginning  the  main  contention  between 
the  parties  whether  Cooke  had  or  had  not  paid  to  the  plaintiff  all  that  he  was 
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required  to  pay  by  the  terms  of  the  contract,  or  whether,  in  other  words,  he 
had  not  overdrawn  his  account;  and  that  the  plaintiff  has  claimed,  in  all  the 
hearings,  that  the  entire  sum  for  which  Cooke  sold  his  Sandwich  stock  of 
goods  was,  by  the  terms  of  the  written  contract,  to  be  paid  to  the  plaintiff 
upon  the  indebtedness  of  Cooke  to  liim  under  said  contract.  If  it  is  doubtful 
whether  the  bill  contains  a  sutliciently  explicit  averment  in  respect  to  the 
Sandwich  goods,  certainly,  at  this  stage  of  the  case,  no  objection  having  been 
raised  at  the  hearing,  it  is  too  late  to  found  any  substtmtial  argument  upon 
this  ground.  The  plaintiff  might  even  now  amend  by  making  this  averment 
more  specific. 

Tiie  assignee  further  contends  that  a  breach  of  the  agreement  by  Cooke  to 
pay  over  to  the  plaintiff  the  proceeds  of  the  sale  of  the  Sandwich  stock  of 
goods  as  soon  as  received  by  him  would  not  authorize  the  plaintiff  to  enter 
and  take  possession  of  the  goods  in  Southbridge.  In  respect  to  this,  the  agree- 
ment was  as  follows:  "For  the  security  of  s^iid  Blanchard,  the  legal  title  in 
said  goods  shall  be  and  remain  in  said  Blanchard  until  said  sum  of  $14,214.94, 
with  interest  at  the  rate  of  seven  per  cent,  per  annum,  shall  have  been  fully 
paid;  it  being  agreed,  however,  that  said  title  may  vest  in  said  Cooke  in  the 
proportion  to  the  amount  which  at  any  time  he  shall  have  paid  on  account  of 
said  614,214.94  and  interest,  said  Cooke  hereby  covenanting  and  agreeing 
said  Blanchard  shall  be  the  legal  owner  of  a  fractional  part  of  the  stock  of 
goods  in  said  store,  whether  it  be  these  goods,  or  goods  subsequently  pur- 
chased by  said  Cooke,  which  fractional  part  shall  at  all  times  bear  the  same 
proportion,''  etc.  This  was  followed  by  later  provisions  giving  further  effect 
to  Blanchard's  right  in  respect  to  said  goods.  The  proceeds  of  the  sale  of  the 
Sandwich  goods  were  to  be  applied  on  account  of  said  sum  of  $14,214.94.  It 
thus  appears  that  Cooke  distinctly  agreed  that  Blanchard  should  be  the  legal 
owner  of  a  fractional  part  of  all  the  goods  in  Southbridge,  whether  then  or 
thereafter  purchased,  until  full  payment  of  the  $14,214.94.  The  former  de- 
cision of  this  court  was  that,  if  there  had  been  a  substantial  breach  of  the 
contract  by  Cooke,  then  the  plaintiff  had  the  right  to  take  possession  while 
the  default  continued.  144  Mass.  207,  228.  11  N.  £.  Rep.  83.  The  objection 
now  taken  appears  to  be  fully  covered  by  the  former  decision. 

This  disposes,  we  believe,  of  all  the  questions  of  law  presented  upon  the 
present  appeal.  The  assignee,  however,  strenuously  contends  that  there  was 
a  mistake  of  fact,  which  was  material  and  vital,  and  which  ought  to  be  cor- 
rected. This  supposed  mistake  is  as  follows:  The  written  agreement  con- 
tained the  following  clause:  '*It  is  further  agreed  if  said  Cooke  shall  sell  the 
stock  of  goods  now  owned  by  him,  and  contained  in  the  store  in  Burgess' -^ 
block.  Sandwich,  Mass.,  that  he  shall  pay  the  proceeds  thereof,  as  soon  as  re-' ' 
ceived  by  him,  over  to  said  Blanchard,  on  account  of  said  sum  of  $14,214.94.^ 
Now,  it  was  proved  at  the  hearing,  and  is  conceded,  that  Cooke  did  sell  that 
stock  of  goods,  and  received  $3,600  therefor,  and  that  he  did  not  pay  over  the^ 
proceeds  thereof  to  Blanchard  in  full,  but  appropriated  a  portion  thereof,, 
amounting  at  the  least  to  $1,900,  to  paying  his  own  debts,  incurred  either 
wholly  or  partly  in  the  purchase  of  said  goods.  The  assignee  in  the  present 
argument  admits  this,  but  contends  that  Blanchard  had  waived  this  provision 
of  the  contract.  The  presiding  judge  found  otherwise,  and  a  perusal  of  thO; 
whole  evidence,  aided  by  the  elaborate  presentation  by  counsel  in  his  argu- 
ment, leaves  the  impression  that  his  finding  was  right.  It  would  be  of  little 
use  to  go  into  a  recapitulation  and  discussion  of  the  evidence  in  detail.  But, 
in  a  general  way,  the  situation  appears  to  have  been  as  follows :  Soon  after 
entering  into  the  contract  with  Blanchard,  Cooke  received  $3,600  from  the 
sale  of  the  Sandwich  goods,  and  immediately  began  to  pay  out  the  money  in 
payment  for  his  debts,  and  used  in  this  manner  $2,470.59  of  the  amount,  un- 
known to  Blanchard.  In  September  or  October,  upon  Blanchard's  pressing 
for  money  Cooke  paid  to  him  $2,000.    There  is  nothing  to  show,  and  there 
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is  no  pretense,  that  Blancharid  ever  in  explicit  terms  consented  that  the  above^ 
cited  clause  in  the  contract  might  be  treated  as  unimportant;  but  the  conten- 
tion IS  that  tliere  was  an  indirect  waiver  to  be  inferred  from  his  conduct. 
The  conduct  relied  on  is  that  he  consented  to  the  payment,  from  the  proceeds 
of  the  Sandwich  goods,  of  ;^1,000,  and  again  of  ;$60(),  to  Bradford,  Thomas  & 
Co.  But  we  are  not  satisfied,  on  the  evidence,  that  he  ever  gave  such  con- 
sent. Shortly  after  the  bill  was  brought,  on  December  18, 1884,  the  plaintiff 
and  Cooke  were  both  examined  as  witnesses,  and  their  testimony  was  taken 
down ;  and  there  was  no  suggestion  at  that  time  that  Blanchard  had  consented 
in  advance,  or  forborne  to  object  afterwards,  to  such  a  use  of  that  money. 
Cooke  in  no  manner  intimated  at  that  time  that  Blanchard  knew  that  the 
Sandwich  goods  brought  as  much  as  $3,600,  or  of  the  misappropriation  of  a 
part  of  the  money,  or  in  any  way  consented  to  it.  On  the  other  hand,  Blanch- 
ard had  just  taken  possession  because  Cooke  had  overdrawn  his  account,  and 
the  fact  that  Cooke  had  overdrawn  was  hardly  in  dispute,  and  was  in  no  way 
justified.  Mr.  Bartholomew  afterwards  testified  to  what  took  place  when 
Blanchard  took  possession*  and.  according  to  his  testimony,  there  was  at  that 
time  no  pretense  but  that  Cooke  had  withdrawn  money  which  ought  to  have 
been  paid  to  Blanchard,  and  no  pretense  of  any  waiver  by  Blanchard.  but,  on 
the  other  hand,  the  talk  by  Cooke  was  of  endeavoring  to  pay  back  the  money 
he  had  thus  taken  out.  Cooke,  in  his  later  testimony,  in  some  particulars, 
contradicts  Blanchard,  but  the  whole  effect  of  the  testimony  leaves  the  im- 
pression upon  the  mind  that  he  did  appropriate  the  money,  in  violation  of  his 
contract,  and  concealed  the  fact  from  Blanchard.  At  the  least,  we  cannot 
say  that  the  finding  of  the  presiding  judgato  that  effect  appears  to  us  wrong. 
The  evidence  that  Blanchard  had  access  to  the  books  is  a  circumstance;  but 
there  was  no  proof  that  he  ascertained,  from  such  examination  as  he  made, 
that  Cooke  had  thus  used  the  money.  And  on  the  whole,  without  going  into 
a  minute  criticism  of  the  testimony,  or  undertaking  to  comment  upon  it  in 
detail,  we  do  not  find  it  to  be  proved  that  the  plaintiff  waived  Cooke's  failure 
to  fulfill  the  clause  of  the  agreement  in  relation  to  the  proceeds  of  the  Sand- 
wich goods. 

The  assignee  also  makes  an  application  to  this  court  for  leave  to  exhibit 
further  evidence,  under  Pub.  St.  c.  151,  §  26,  which  authorizes  the  full  court  to 
grant  leave  to  parties,  in  special  cases  of  accident  or  mistake,  to  exhibit  further 
evidence.  The  affidavit  of  Soule  is  what  is  chiefly  relied  on  in  support  of  this 
application.  Soule  had  been  a  witness  at  the  hearing  of  December  18, 1884. 
He  was  always  accessible.  Blanchard,  on  that  same  day,  had  been  questioned 
in  respect  to  a  conversation  with  him.  Soule  was  also  referred  to  in  later 
portions  of  the  testimony.  There  was  enough  to  put  both  Cooke  and  the  as- 
signee's counsel  upon  inquiry  as  to  all  that  he  knew,  as  well  as  all  that  was 
known  by  Mr.  Thomas.  Under  such  circumstances,  to  open  the  hearing  at 
this  time,  apd  in  view  of  all  the  opportunities  which  have  existed  during  this 
protracted  litigation,  would  be  unreasonable.  The  maxim,  interest  reipub- 
lieai  ut  sit  finis  litiumt  finds  a  proper  application  in  this  case.  Decree  af- 
firmed. 


(147  Mass.  224) 

Saltmabsh  et  al.  v.  SPAULDiNa  et  at. 
(Supreme  Jvdidal  Court  of  JIfassacTiusetts.    Essex.    June  19, 1888.) 

1.  Corporations— CoNVETANCBs—VoTB  of  Stockholders— Porbion  Corpobatioit. 

Pub.  St.  Mass.  c.  106,  §  28,  reqalriiig  a  vote  of  the  stockholders  of  a  corporation 
to  aathorize  a  conveyanoe  of  its  real  estate,  does  not  apply  to  a  conveyance  of 
Massachusetts  real  estate  by  a  foreign  corporation. 

2.  SaHE— MORTOAGB  ElxBcxmoK. 

The  directors  of  a  New  Hampshire  corporation,  by  vote  passed  in  Massachusetts, 
authorized  the  execution  of  a  certain  mortgage  on  land  in  Massachusetts^  the  direct- 
ors having  by  by-law  the  management  and  control  of  the  business  of  the  corpora- 
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lion,  and  authority  to  appoint  all  necessary  agents,  and  the  mortga^,  pursuant  to 
,  the  vote,  was  executed  in  the  name  of  the  corporation  as  was  usual  in  Massachu- 
setts. Held,  that  the  mortg^age  was  valid,  notwithstanding  Qen.  Laws  N.  H.  o.  185, 
1 2,  provides  that  corporations  authorized  to  hold  real  estate  may  convey  the  same 
by  an  agent  appointed  for  that  purpose,  there  being  no  express  prohibition  of  other 
modes  of  conveyance. 

5.  Same— Placb  of  Directors*  MEETiNa. 

Where  a  corporation  is  organized  for  the  purpose  of  doing  business  outside  the 
state,  and  its  contracts  are  made  and  business  conducted  in  another  state,  and  its 
by-laws,  while  thev  provide  for  an  annual  meeting  and  election  of  officers  in  the 
former  state,  provide  also  for  directors*  meetings  for  business  in  the  latter  state, 
the  appointment  of  agents  and'  the  filling  of  vacancies  in  the  board  of  directors 
there,  a  vote  authorizing  certain  officers  to  mortgage  land  in  the  latter  state  may 
properly  be  taken  by  the  directors  in  said  state. 

4   BaHR— M0RTOA.GB8— FO&SCLOSCRS— PCJROHASB  BT  DiRBOTOR. 

A  director  of  a  corporation  purchased  at  a  foreclosure  sale  property  of  the  corpo- 
ration mortgaged  by  vote  of  the  directors.  Held  that,  good  faith  being  shown, 
the  sale  could  not  be  avoided;  and,  in  the  absence  of  good  faith,  the  sale  could  be 
avoided  only  upon  repayment  of  the  purchase  price,  and  then  by  the  corporation  or 
its  stockholders,  and  not  by  the  purchaser  of  the  land  at  a  sale  on  execution  in  a  suit 
against  the  corporation. 

6.  Same— Loans  bt  Director. 

A  director  of  a  corporation  is  not  prohibited  from  lending  it  money  needed  for  its 
benefit,  and  purchasmg  its  property  at  a  public  sale  under  a  mortgage  to  a  trustee 
given  to  secure  the  loan. 

Appeal  from  superior  court*  Essex  county;  Brighah,  Judge. 

Writ  of  entry  by  Aaron  H.  Saltmarsh  and  others  against  Leonard  Y. 
Spaulding  and  others  to  recover  a  parcel  of  land  in  Haverhill.  The  superior 
court  ordered  judgment  for  the  tenants,  and  the  demandants  appealed.  The 
facts  are  stated  in  the  opinion. 

H.  N.  MerrilU  J-  Otis  WardtoelU  and  /.  C.  Caverly^  for  demandants.  B*  T, 
Burley  and  C  27.  BelU  for  tenants. 

DcYENS,  J.  The  demandants  rely  for  their  title  upon  a  special  attachment 
of  the  land  demanded,  by  a  creditor  of  the  American  Iron  Glass-Pipe  ifc  Plate 
Company,  and  i^  sale  thereof  on  execution  Issuing  upon  the  judgment  sub- 
sequently obtained.  The  title  of  the  tenants  rests  upon  a  mortgage  lawfully 
made,  as  it  is  contended,  by  the  corporation  to  the  City  Savings  Bank  of 
Haverhill,  and  a  foreclosure  sale  by  authority  of  a  power  therein  contained, 
both  tlie  mortgage  and  the  foreclosure  sale  being  made  previously  to  the  at- 
tachment relied  on  by  the  demandants.  The  tenants  also  rely  upon  a  pur- 
chase made  by  them  of  the  premises  upon  a  sale  under  an  order  of  court  issued 
on  a  process  to  enforce  a  mechanic's  lien.  In  the  view  we  take  of  the  case, 
the  validity  of  the  title  thus  acquired  it  will  not  be  necessary  to  consider. 
It  is  the  contention  of  the  demandant  that  the  mortgage  made  to  the  savings 
bank  was  without  lawful  authority,  and  void  by  virtue  of  Pub.  St.  c.  106,  §  23, 
which  prescribes  that  no  conveyance  or  mortgage  of  the  real  estate  of  a  corpoiu- 
tion,  or  "lesise  thereof  for  more  than  one  year,  shall  be  made  unless  authorized 
bya  vote  of  the  stockholders  at  a  meeting  called  for  the  purpose,"  no  such  vote 
having  been  passed,  authorizing  the  mortgage  in  question.  An  examination 
of  the  section  shows  that  it  refers  only  to  corporations  subject  to  the  pro- 
visions of  the  chapter,  where  it  is  found,  and  that  it  does  not  refer  to  foreign 
corporations.  While  the  general  principle  undoubtedly  is  that  the  law  of  the 
place  where  real  property  is  situate,  exclusively  governs  as  to  the  title  of  par- 
ties therein,  the  disposition  and  mode  of  transfer  thereof  and  the  solemnities 
attending  such  transfer,  and  while  we  do  not  doubt  that  it  would  be  possible 
to  provide  by  legislation  that  foreign  corporations  permitted  to  own  real  prop- 
erty situate  in  this  state  should  only  transfer  the  same  by  authoiity  of  the 
stockholders,  no  such  provision  has  been  made.  Attorney  General  v.  Mining 
Co,^  99  Mass.  148.  While  they  most  comply  in  their  forms  of  conveyance 
with  those  here  required,  they  derive  their  authoritj  to  make  them  from  the 
Mass.Dec.15-18  N.E.— 39 
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rules  imposed  upon  them  by  the  states  where  they  are  created.  The  demand- 
ant further  urges  that  even  if  the  statute  of  Massachusetts  does  not  apply  to 
foreign  corporations,  there  was  no  power  vested  in  the  board  of  directors  by 
the  laws  of  New  Hampshire  which  authorized  them  to  make  a  deed  of  real 
estate.  The  by-laws  of  the  corporation  vested  the  management  and  control 
of  its  business,  and  the  authority  to  appoint  all  necessary  agents  or  attorneys 
therefor,  in  the  board.  The  moi-tgage  deed  was  made  in  the  name  of  the  cor- 
poration, and  under  its  seal,  by  the  president  and  treasurer  of  the  corporation, 
by  virtue  of  an  express  vote  of  the  directors  giving  them  authority.  Gen.  Laws 
X.  II.  c.  147,  §  4,  cl.  8,  which  are  made  a  part  of  the  case,  empowered  the 
corporation  to  adopt  by-laws,  "to  regulate  the  number  of  officers,  their  pow- 
ers and  duties,  the  mode  of  choosing  them,  and  their  tenure  of  office,  and  any 
others  necessary  and  suitable  to  promote  the  objects  of  the  corporation,  and  to 
alter  and  amend  the  same.''  The  corporation  was  one  authorized  to  make 
contracts  necessary  and  proper  for  its  business,  and  to  purchase,  hold,  and  con- 
vey real  and  personal  estate  necessary  for  the  transaction  of  its  business.  Gen. 
Laws  N.  H.  c.  147,  §§  5, 6.  The  directors,  by  virtue  of  the  powers  implied  from 
their  position,  had  the  general  control  and  management  of  the  business,  which 
of  necessity  involved  the  raising  of  money  to  carry  it  on.  It  is  found  that 
the  money  raised  by  means  of  the  mortgage  was  expended  on  the  real  estate^ 
mortgaged.  In  the  absence  of  any  prohibitory  statute,  a  sufficient  authority' 
is  shown  on  the  part  of  the  directors  to  mortgage  the  property,  and  in  doing, 
so  they  could  adopt  the  form  ordinarily  in  use  where  the  real  estate  was 
situated.  Burrill  v.  Bank,  2  Mete.  166;  Sargent  v.  Webster,  13  Mete.  497;* 
Hendee  v.  Pinkerton,  14  Allen,  dS7 ; ^Despatch  Line  v.  Manufacturing  Co.,, 
12  N.  H.  205.  The  provision  that  a  corporation  authorized  to  hold  real  estate 
may  convey  the  same  by  an  agent  duly  appointed  for  that  purpose  (Gen.  Laws 
N.  H.  c.  135,  §  2)  does  not  exclude  other  modes  of  conveyance;  as  for  instance, 
in  the  name  and  under  the  seal  of  the  corporation  itself,  and  by  the  president 
and  treasurer.  Especially  would  this  be  so  where  the  latter  form  was  that  used 
where  the  real  estate  was  situated.  Morris  v.  Eeil,  20  Minn.  53,  (Gil.  474;) 
Bason  v.  Mining  Co,,  90  N.  0.  417.  It  is  said,  however,  that,  even  if  the 
directors  might  make  the  mortgage,  they  had  no  power  to  delegate  this  au- 
thority, but  must  exercise  it  themselves.  The  directors  delegated  no  discre- 
tionary power ;  they  determined  upon  the  mortgage,  and  made  the  president 
and  treasurer  simply  the  agents  to  execute  formally  that  which  they  them- 
selves had  voted  to  do.  In  Burrill  v.  Bank,  ubi  supra,  it  was  accordingly 
held  that  not  only  might  the  directors  mortgage  its  real  estate  to  secure  a  debt; 
due  from  the  bank,  but  might  delegate  such  authority  to  a  committee  of  their^ 
own  number.  The  demandant  further  contends  that  a  vote  of  the  directors, 
passed  without  the  state  to  which  their  corporation  owes  its  existence  was 
void.  The  corporation  was  organized  for  the  purposes  of  doing  business  with- 
out the  limits  of  Kew  Hampshire.  Its  works  were  within  this  state,  and  here 
its  contracts  were  made  and  its  business  conducted.  Its  by-laws,  passed  at  a 
meeting  of  the  corporation  in  New  Hampshire,  while  they  provide^for  the' 
annual  meeting  of  the  corporation  in  that  state,  and  for  the  choice  of  officers 
there,  provide  also  for  meetings  of  the  directors  for  business  in  this  state  for 
the  control  of  the  business,  and  the  appointment  of  the  necessary  agents  here, 
and  for  the  filling  here  by  the  directors  temporarily  of  any  vacancies  that  may 
have  occurred.  We  do  not  doubt  that  this  may  be  done  by  the  corporation. 
It  would  certainly  be  an  extraordinary  anomaly  if,  while  by  the  comity  pre- 
vailing between  the  states,  the  corporation  was  allowed  to  conduct  its  busi* 
ness,  it  could  disavow  the  acts  of  those  whom  it  has  appointed  to  direct  its 
business  here,  on  the  ground  that  the  votes  by  which  they  were  done,  were 
passed  here.  The  case  cited  of  Miller  v.  Ewer,  27  Me.  509,  to  sustain  the 
statement  in  Ang.  &  A.  Corp.  §  274,  on  which  the  demandant  relies,  only 
holds  that  a  corporation  established  under  a  charter  of  the  state  of  Maine  could 
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not  organize  in  another  state,  and  that  the  attempt  so  to  do  was  void,  but  reo- 
ognizes  fully  that  a  corporation  duly  organized,  and  acting  within  the  limits 
of  the  state  granting  the  charter,  may,  by  agents  duly  constituted,  act  and 
contract  without  the  limits  of  the  state.  The  demandant  further  contends 
that,  as  the  directors  are  trustees  for  the  stockliolders,  even  if  the  mortgage 
was  valid,  a  purchase  by  one  of  the  directors  of  the  property  belonging  to  the 
corporation  (the  cestui  que  trust)  is  prima  facie  a  purchase  for  the  trust.  If 
this  proposition  is  correct,  we  cannot  see  that  it  would  aid  the  demandant  in 
maintaining  this  action.  The  title  clearly  passed  to  the  purchaser,  even  if  a 
director,  and  if  the  foreclosure  sale  could  be  avoided,  or  the  purchaser  declared 
to  hold  the  property  subject  to  a  trust,  this  could  only  be  done  by  the  corpo- 
ration or  its  stockholders.  Wildes  v.  Vanvoorhis,  15  Gray,  145;  Cahill  y. 
Bigelow,  18  Pick.  369.  The  demandant,  resting  his  title  upon  an  execu« 
tion  recovered  by  one  of  the  creditors  of  the  corporation,  cannot  for  this  reason 
maintain  a  writ  of  entry.  In  an  action  to  recover  land,  alleging  a  legal  title 
in  the  demandant,  such  a  title  must  be  established.  Packard  v.  Marshall^ 
138  Mass.  301.  Kor,  if  it  were  possible  in  favor  of  the  demandant  to  hold  that 
he  was  entitled  to  avoid  the  sale,  could  he  be  in  a  more  favorable  position 
than  the  mortgagor,  who  could  not  be  allowed  to  do  so  except  upon  paying 
the  sums  which  it  has  received  from  the  tenants  (five  of  whom  were  not 
directoi*s  of  the  corporation)  by  the  payment  of  its  mortgage  debt.  We  do  not, 
however,  intend  to  suggest  that  as  between  the  corporation  and  Spauldins;, 
the  director  who  purchased  the  land,  the  facts  as  they  now  appear  show  any 
reason  why  it  should  be  permitted  to  avoid  the  sale.  The  sale  was  not  the  act 
of  the  directors,  but  of  the  mortgagee.  It  was  his  duty  to  obtain  the  highest 
price  possible.  While  other  directors  were  responsible  on  one  of  the  mort- 
gage notes,  Spaulding  was  not.  A  director  of  a  corporation  is  not  prohibited 
from  lending  it  moneys  when  they  are  needed  for  its  benefit,  and  the  transac- 
tion is  open  and  otherwise  free  from  blame;  nor  is  his  subsequent  purchase  of 
its  propei-ty  at  a  fair  public  sale,  by  a  trustee  under  a  deed  of  trust,  executed 
to  secure  a  payment  of  them,  invalid.  OU  Co,  v.  Marbury,  91  U.  S.  587; 
Holt  V.  Benriett,  146  Mass.  — ,  16  N.  E.  Bep.  5.  It  is  proved  as  a  fact  that 
the  sale  was  made  in  good  faith,  to  the  highest  bidder,  and  that  in  making 
the  purchase  the  tenants  were  in  fact  acting  in  good  faith.  The  law  does  not 
require  that  from  their  relation  to  the  company  the  contrary  necessarily  is  to 
be  implied.    Judgment  for  tenants. 


(124  111.  602)  ^  A,  a      » 

BouBLAND  «•  Gibson  et  al. 

(Supreme  Cawrt  of  IVMwls,    May  9, 1888.) 

L  Vehdor  Ain>  Vbhdeb— Fubohass-Fbiob  NoTB~Ck>irniTANOB  as  Condition  Pbb- 

GEDBNT. 

In  an  action  on  a  note,  after  plea  that  the  note  was  given  for  lands  to  be  conveyed 
by  plaintiff  one  year  before  the  note  was  payable,  but  that  plaintiff  had  failed  to 
convey,  a  reply  that  plaintiff  had  not  refused  to  convey,  is  bad,  no  demand  being 
needed  where  the  note  could  not  be  operative  till  the  conveyance  was  given  or 
waived. 
8.  EviDENOB— Res  Inteb  Alios  Aota—Harhless  Erbob. 

In  an  action  on  a  note,  testimony  that  the  surety  had  been  informed  of  the  nature 
of  the  consideration,  that  he  might  be  induced  to  become  surety,  cannot  prejudice 
plaintiff,  a  surety  being  entitled  to  such  information. 

Appeal  from  appellate  court,  Third  district. 

Action  by  Benjamin  Bourland  against  George  L.  Gibson,  Snell,  and  others 
on  a  promissory  note.  Judgment  for  defendants,  which  was  sustained  on 
former  appeals,  and  plaintiff  again  appeals. 

Moore  d  Warner t  for  appellant.    Jamts  8,  Swing,  for  appellees. 

ScHOLFiELD,  J.  This  case  was  before  this  court  in  1870,  and  is  reported 
in  91  111.  471.    Since  then  it  has  been  lour  times  in  the  appellate  court  of  the 
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Third  district,  (7  Bradw.  227»  13  Bradw.  352^  and  21  Bradw.  48;)  and  we 
need  only  refer  to  the  printed  volumes  for  statements  of  the  case  as  presented 
o'n  these  several  occasions.  The  case  as  now  presented  is  this:  Assumpsit 
is  brought  to  recover  the  amount  alleged  to  be  due  on  a  promissory  note  given 
by  appellees  to  appellant.  The  following  plea  was  pleaded:  "That  after  the 
last  pleading  in  this  cause  on  July  1,  1878,  said  Patterson,  by  deed  duly  exe- 
cuted and  delivered  to  one  Farrell,  sold  and  conveyed  to  said  Farrell  said  home- 
stead, and  that  said  causes  of  action  in  said  declaration  mentioned  are  one  and 
the  same,  to- wit,  the  supposed  promissory  note  in  the  first  count  mentioned; 
and  the  defendants  aver  that  the  consideration  of  said  note  has  wholly  failed, 
In  this:  that  before  the  execution  of  said  note  the  plaintiff,  as  agent  of  Patter- 
son, had  purchased,  at  trustee^s  sale,  said  homestead  of  said  Gibson,  for  $6,000, 
and  had,  as  such  agent,  received  a  deed  conveying  the  same  to  said  Patterson; 
and  said  Gibson,  being  desirous  to  repurchase  the  same,  on  February  22, 1875, 
at  Peoria,  proposed  to  the  plaintiff,  as  such  agent,  to  repurchase  said  home- 
stead, and  to  give  the  plaintiff  for  the  same  his  note  for  $2,100,  due  in  one 
year,  with  interest  at  10  percent,  per  annum;  said  note  to  be  executed  by 
Gibson  as  principal,  and  Snell  as  surety,  and  also  to  give  said  plaintiff,  as 
agent  of  Patterson,  his  promissory  note  for  $4,000,  secured  by  mortgage  on 
said  homestead;  and  that  plaintiff  in  consideration  thereof  should  then  and 
there  execute  and  deliver,  or  cause  to  be  executed  and  delivered,  a  deed  to 
Gibson  conveying  to  Gibson  said  homestead  in  fee-simple;  and  that  thereupon 
the  plaintiff  accepted  said  proposition,  and  undertook  and  promised  to  make, 
or  cause  to  be  made,  said  conveyance  to  Gibson,  and  defendants  then  and  there 
in  consideration  thereof  executed  and  delivered  to  the  plaintiff  tlie  note  in  suit, 
and  Gibson  also  executed  the  note  and  mortgage  aforesaid,  and  delivered  the 
same  to  plaintiff,  which  agreement  aforesaid  was  and  is  the  sole  consideration 
for  said  note.  Yet  the  plaintiff  has  wholly  neglected  and  refused,  and  still 
neglects  and  refuses,  to  execute  and  deliver,  or  cause  to  be  executed  and  de- 
livered, said  deed  to  Gibson,  although  often  requested  so  to  do;  but,  on  the 
contrary,  by  the  conveyance  by  Patterson  of  said  homestead  to  said  Farrell, 
said  Patterson  and  the  plaintiff  have  placed  it  beyond  their  power  to  comply 
with  their  contract  witli  the  defendant  Gibson;  by  means  whereof  the  con- 
sideration of  said  note  has  wholly  failed.  And  defendants  aver  that  they  are 
not  informed  and  did  not  know  that  plaintiff  and  Patterson  had  wholly  dis- 
regarded the  trust-deed  last  given  by  said  Gibson,  and  had  conveyed  said  home- 
stead by  said  Patterson  to  said  Farrell,  until  on  or  about  the  1st  day  of  May, 
1882.  And  defendants  further  aver  that  they  have  pleaded  in  substance  the 
foregoing  facts  at  the  August  term  of  this  court,  but,  the  same  not  being  in  due 
form,  a  demurrer  was  sustained  to  said  plea,  and  leave  was  then  and  there  ob- 
tained to  amend  said  plea,  and  to  file  additional  pleas.  And  the  defendants 
now  come  and  file  this  amended  plea,  and  this  the  defendants  are  ready  to 
verify, "  etc.  The  circuit  court  held  this  was  a  plea  puis  darrein  continuance, 
and,  as  such,  sustained  a  demurrer  to  it;  but  this  ruling  was  reversed  in  13 
Brad  w.,  supra,  the  appellate  court  there  holding  that  it  was  not  a  plea  puis 
darrein  continuance,  but  a  simple  plea  of  failure  of  consideration,  and,  as 
such,  sufficient.  The  first  replication  filed  to  this  plea  is:  "Plaintiff  says  pre- 
cludi  non,  because  he  says  that  the  said  note  was  not  given  and  delivered  to  the 
plaintiff  in  consideration  that  plaintiff  would  deliver  to  defendant  Gibson  the 
deed  in  said  plea  mentioned,  on  the  delivery  to  him  of  said  note;"  and  to  this 
the  similiter  was  added.  Subsequently  plaintiff,  by  leave,  filed  an  additional 
replication,  thus:  ''The  plaintiff,  by  leave  of  the  court  first  had  and  obtained, 
for  further  replication  to  the  plea  of  the  defendants  filed  herein  on  November 
24,  1882,  says  precludi  non,  because  he  says  that  he  did  not  and  has  not  re- 
fused to  execute  and  deliver,  or  to  cause  to  be  executed  and  delivered,  to  said 
Gibson,  the  deed  in  said  plea  mentioned,  as  in  said  plea  alleged,"  etc.  The 
court  sustained  a  demurrer  to  this  replication;  but  plaintiff  elected  to  stand 
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by  the  replication,  and  refused  to  plead  over.  The  jury,  on  the  trial,  returned 
a  verdict  for  the  defendant,  upon  which  the  couit  gave  judgment;  and  that 
judgment,  on  appeal,  was  affirmed  by  the  appellate  court. 

The  principal  question  arising  upon  this  record  is  whether  the  trial  court 
erred  in  sustaining  a  demurrer  to  the  second  replication.  The  substance  of 
the  plea  is  that  the  sole  consideration  of  this  note,  and  of  another  note  exe- 
cuted by  Gibson  at  the  same  time  for  $4,000,  is  that  plaintiff  would,  when  the 
notes  were  delivered  to  him,  execute  and  deliver  a  deed  conveying  the  de- 
scribed property  in  fee  to  Gibson;  and  that  the  deed  was  not  executed  and  de- 
livered. Assuming  the  contract  to  be  as  pleaded,  plaintiff  undertook  to  ex- 
ecute and  deliver  the  deed  to  Gibson  on  the  22d  day  of  February,  1875;  and, 
to  pay  him  therefor,  Gibson  and  Snell  agreed  to  pay  him  $2,200  on  the  22d  day 
of  February,  1876,  and  Gibson  agreed  to  pay  him  the  further  sum  of  $4fOOO 
on  the  22d  of  February,  1879.  In  other  words,  the  $2,100  was  to  be  paid  for 
the  execution  and  delivery  of  a  deed,  which  was  to  be  executed  and  delivered 
one  year  before  the  payment  was  to  be  made.  The  undertaking  to  pay  was 
dependent  upon  the  undertaking  to  convey,  but  its  performance  was  to  be 
subsequent.  It  is  true,  the  burden  is  upon  the  defendants  to  prove  their  plea; 
but  if  the  agreement  as  alleged  be  proved,  there  is  no  obligation  upon  them 
to  prove  a  demand  for  the  execution  or  delivery  of  the  deed,  for,  as  has  been 
seen,  under  that  alleged  agreement  the  duty  wi\s  upon  the  plaintiff  to  execute 
and  deliver  the  deed  one  year  before  he  was  entitled  to  demand  payment  of 
the  note.  This,  therefore,  is  not  like  the  cases  cited,  where  the  deed  is  ex- 
ecuted, but  the  title  fails.  Here  Gibson  has  nothing,  and  he  is  sought  to  be 
coerced  to  make  a  payment  which  he  was  not  to  make  until  one  year  after  the 
delivery  of  a  deed  which  has  not  been  executed  and  delivered,  and  which  was 
the  sole  cause  or  action  for  his  undertaking  to  make  a  payment.  The  agree 
ment,  in  fact,  may  have  been  different;  but  for  the  present  question  we  must 
accept  it  as  alleged.  Plainly,  then,  it  was  immaterial  that  plaintiff  had  not 
refused  to  execute  the  deed'.  That  did  not  meet  the  plea.  If  the  agreement 
was  as  alleged,  then  it  only  remained  to  show  performance;  that  is,  that  he 
had  executed  and  delivered  the  deed  on  some  excuse  for  no n -performance, 
as  a  waiver,  etc.,  neither  of  which  was  alleged.    Bish.  Cont.  §  1434. 

The  first  instruction  asked  by  the  plaintiff  and  refused  by  the  court  em- 
bodied the  idea  of  the  second  replication,  and  was  therefore  properly  refused 
The  instructions  relating  to  a  waiver  were  properly  refused,  because  no  is 
sue  in  that  respect  was  presented  by  the  pleadings.  It  is  objected  that  th3 
court  improperly  admitted  evidence  of  what  was  said  to  Snell,  in  the  absence 
of  the  plaintiff,  to  induce  him  to  sign  the  note.  But  the  court  excluded  all 
of  the  answers  of  the  witness  in  this  respect  except  that  he  told  Snell  what 
the  contract  was  with  the  plaintiff.  Snell  was  entitled,  certainly,  to  know 
that;  and  it  could  not  prejudice  plaintiff,  therefore,  that  it  was  communicated 
to  him.  The  instructiohs,  as  given,  presented  the  law  upon  the  issues  raised 
by  the  pleadings  with  sufficient  fullness  and  accuracy.  The  great  contest  in 
the  lower  courts  was  one  of  fact.  We  cannot  say  that  there  was  no  evidence 
tending  to  support  the  conclusion  reached,  and  we  must,  therefore,  in  the 
view  of  the  law  we  have  expressed,  affirm  the  judgment,  which  we  accord- 
ingly do* 

(46  Ohio  St.  678) 

Cleveland,  C.  0.  &  I.  Ry.  Co.  v.  Schneider. 

(Supreme  C&wrt  of  Ohio,    May  1, 1888.) 

1.  lUiuiOAD  Companies— Accidents  at  Cbossingb— Duty  of  Cobipant. 

Where  a  railroad  company  uses  the  tracks  of  its  road  across  a  generally  traveled 
public  street  in  a  populous  town  or  city,  for  its  convenience  in  the  switching  of 
trains,  cars,  and  locomotiyes,  and  the  crossing  is  thereby  rendered  ezoeptionaUy 
dangerous,  it  is  bound  to  exercise  care  proportioned  to  the  increased  danger  arising 
from  such  use  of  its  tracks,  to  avoid  injury  to  persons  using  the  crossing,  and  should, 

v.l7N.E.no.4 — 21 
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in  the  exercise  of  Buch  care,  as  a  reasonable  precaution  for  their  safety,  and  means 
of  preserving  the  legitimate  uses  of  the  street,  maintain  flag-men,  or  gates  and  gate- 
men,  at  such  crossing,  or  adopt  other  equally  adequate  measures  for  that  purpose.^ 

fi.  Same— Gatb-Men. 

A  railroad  company  which,  in  operating  the  road  with  the  company  owning  the 
same,  under  an  agreement  to  pay  the  latter  a  specifled  sum  yearly,  in  excess  of  the 
amount  to  which  it  is  entitled  out  of  the  joint  earnings,  for  the  use  of  its  tracks  and 
the  cost  of  switching,  uses  the  tracks  at  such  crossing,  where  g^tes  and  gate-men 
are  maintained,  is  bound  to  the  same  care  in  the  use  thereof  as  the  company  owning 
the  road,  and  should  anticipate  the  reasonable  effect  of  the  gates,  and  the  gate- 
men's  conduct  in  their  management,  on  persons  approaching  the  crossing,  or  siDOUt 
to  cross,  and  operate  the  road  at  tnat  place  having  due  regard  to  sucn  probable 
effect,  and  exercise  care  proportioned  to  the  probable  danger  to  persons  using  such 
crossing  under  these  circumstances.  And  if,  while  so  using  the  tracks  of  the  road, 
it  accepts  the  services  of  the  gate-men  employed  by  the  company  owning  the  road, 
instead  of  emplojrlng  gate-men  of  its  own,  they  oecome,  lor  the  time  being,  its 
servants,  for  whose  negligence  it  is  responsible ;  and,  if  it  does  not  accept  their 
services,  its  duty  is  to  place  competent  gate-men  at  sucn  crossing,  and  is  responsi- 
ble for  its  omission  to  do  so.> 

3.  Same— CJoNTBiBUTORT  Negligence. 

When  gate-men  are  maintained  at  such  crossings,  it  is  their  duty  to  observe  the 
tracks,  and  know  when,  oh  account  of  trains  or  engines  thereon,  it  becomes  dan- 
gerous for  persons  to  cross,  and,  when  it  is  so,  to  close  the  gates,  and  keep  them 
closed,  to  prevent  persons  from  going  upon  the  tracks,  so  long  as  the  danger  con- 
tinues; and  when  the  tracks  are  clear,  or  persons  may  cross  without  danger  from 
passing  cars  and  locomotives,  then  to  open  the  gates,  and  keep  them  open,  to  enable 
persons  to  cross,  so  long  as  it  is  safe  for  them  to  do  so,  but  no  longer.  Persons 
approaching  the  crossing,  or  about  to  cross,  have  the  right  to  presume,  in  the  ab- 
sence of  knowledge  to  the  contrary,  that  the  gate-men  are  properly  discharging 
their  duties;  and  it  is  not  negligence  on  their  part  to  act  on  the  presumption  that 
they  are  not  exposed  to  dangers  which  can  arise  only  from  a  disregard  by  the  gate- 
men  of  their  duties.  Hence  an  open  gate,  with  the  gate-man  in  charge,  is  notice  of 
a  clear  track  and  safe  crossing;  and,  in  the  absence  of  other  circumstances,  when 
the  gates  are  open,  and  the  g^te-men  present,  it  Is  not  negligence  in  persons  ap- 
proaching the  crossing  with  teams  to  drive  at  a  trot,  or  pass  onto  the  tracks  through 
the  open  gates  without  stopping  to  listen,  though  the  view  of  the  tracks  on  either 
side  of  the  crossing  is  obstructed ;  nor,  in  such  case,  is  their  failure,  when  at  a  dis- 
tance of  25  feet  from  the  track,  to  look  for  locomotives  150  feet  or  more  from  the 
crossing,  negligence,  though  they  could  have  been  seen.* 

{Syllaima  hy  ihe  Court) 

Error  to  circuit  court,  Hamilton  county. 

On  the  10th  of  September,  1881,  Henry  Schneider,  while  driving  his  team  over 
the  railroad  tracks  across  Freeman  street,  in  the  city  of  Cincinnati,  was  killed 
by  a  locomotive  run,  managed,  and  operated  by  the  Cleveland,  Columbus,  Cin- 
cinnati &  Indianapolis  Railway  Company.  His  widow,  Mary  Schneider,  was 
appointed  administratrix  of  his  estate,  and  brought  her  action  in  the  superior 
court  of  Cincinnati  against  the  railway  company,  under  the  statute,  for  dam- 
ages, averring  that  his  death  was  caused  by  the  negligence  and  wrongful  con- 
duct of  the  company's  servants,  and  that  he  was  without  fault.  The  answer 
controverted  all  the  allegations  of  the  petition  except -that  the  defendant  is  a 
corporation  under  the  laws  of  Ohio.  The  plaintiflP  obtained  a  verdict  for 
86,000,  but,  upon  the  hearing  of  a  motion  for  a  new  trial  filed  by  the  defendant, 
consented  to  remit  $2,000,  and  accept  judgment  for  $4,000.  The  motion  was 
thereupon  overruled,  and  judgment  entered  accordingly.  A  bill  of  exceptions 
was  duly  taken,  purporting  to  set  out  all  the  evidence,  the  chai'ge  of  the  court 
to  the  jury,  certain  instructions  requested  by  the  defendant  which  were  re- 

^  Respecting  the  duty  of  railroad  companies  at  crossings,  see  Railroad  Co.  v.  Schuster, 
(Ky.)  7  S.  W.  Rep.  874,  and  note;  Railroad  CJo.  v.  Lee,  (Tex.)  Id.  857. 

■Respecting  the  duty  of  travelers  at  railroad  crossings,  see  Durbin  v.  Navigation 
Co.,  (Or.)  17  Pac.  Rep.  5,  and  note;  Powell  v.  Raikoad  Co.,  (N.  Y.)  16  N.  E.  Rep.  891, 
and  note;  SchUling  v.  Railroad  Co.,  (Wis.)  87  N.  W.  Rep.  414,  and  note:  Allerton  v. 
Railroad  Co.,  (Mass.)  16  N.  E.  Rep.  621;  Matti  v.  Railway  Co.,  (Mich.)  87  N.  W.  Rep. 
54;  Hamilton  v.  Raihfoad  Co.,  (N.  J.)  18  Atl.  Rep.  29:  Reed  v.  RaUway  Co.,  (Iowa,)  87 
N.  W.  Rep.  149:  Railroad  Co.  v.  Lee,  (Tex.)  7  S.  W.  Rep.  357;  Railroad  Co.  v.  Towns- 
end,  (Kan.)  17  Pac.  Rep.  804. 
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fused »  and  certain  other  instructions  requested  by  the  defendant  which  were 
given.  One  of  the  grounds  of  the  motion  for  a  new  trial  was  misconduct  on 
the  part  of  the  plaintiff  in  the  action,  upon  which  affidavits  were  read  by  both 
parties,  which  affidavits  are  by  reference  made  part  of  a  separate  bill  of  ex- 
ceptions taken  on  the  overruling  of  the  motion.  The  railway  company  pros- 
ecuted error  to  the  district  court,  and  at  the  April  term,  1885,  the  circuit 
court  allirmed  the  judgment  of  the  superior  court,  and  the  reversal  of  these 
judgments  is  now  sought  in  this  court.  The  errors  relied  on  relate  to  the 
charge  of  the  court,  its  refusal  to  give  in  charge  the  instructions  reque.'^ted, 
and  misconduct  of  the  plaintiff  in  the  progress  of  the  trial.  Such  further 
statement  with  reference  to  them  as  is  deemed  material  will  appear  in  the 
opinion. 

Matthews^  Holding  d  Grieve,  and  E,  ff.  Pendleton,  for  plaintiff  in  error. 
Campbell  <&  Bettman,  for  defendant  in  error. 

Williams,  J.,  {after  stating  the  facts  as  above.)  The  refusal  of  the  court 
to  give  in  charge  to  the  jury  the  first  instruction  requested  by  the  railway 
company  is  made  the  basis  of  an  extended  argument  to  show  that  it  was  de- 
nied the  benefit  of  the  proper  rule  of  law  on  the  subject  of  contributory  negli- 
gence. Whether  this  is  so  depends,  not  only  upon  the  accuracy  of  the  instruc- 
tion requested,  but  also  upon  the  effect  of  the  charge  given.  The  charge 
requested  is  as  follows:  '*(!)  It  was  the  duty  of  the  decedent  to  approach  the 
crossing  at  such  a  rate  of  speed  as  would  enable  him  to  stop  promptly,  to 
avoid  danger;  and  if  the  decedent  approached  the  crossing  on  a  trot,  or  at 
such  rate  of  speed  as  prevented  him  from  discovering  the  danger  in  time  to 
avoid  it,  or  prevented  him  from  stopping  promptly,  or  from  turning  his  horses, 
or  as  induced  him  to  hurry  across,  upon  discovering  the  danger,  rather  than 
attempt  to  stop,  then  he  was  guilty  of  contributory  negligence,  and  the  plain- 
tiff cannot  recover  even  though  defendant's  negligence  also  contributed  to  the 
injury."  The  court,  in  its  general  charge  on  the  subject,  said  to  the  jury: 
'*The  deceased  was  bound  to  use  the  same  care,  in  protecting  himself,  that 
the  defendant  company  was  bound  to  use  in  seeing  that  no  person  came  to  in- 
jury by  the  management  of  its  cars  and  engines;  that  is,  he  was  bound  to  use 
such  care  and  prudence  as  a  reasonable  and  prudent  man  would  use  in  pro- 
tecting himself  against  any  injury.  It  was  his  duty  to  use  his  senses,  in  ap- 
proaching the  railway  track,  to  discover  whether  or  not  there  was  any  train 
or  locomotive  approaching  which  might  injure  him;  to  make  such  reasonable 
use  of  his  eyes  and  other  senses  as  a  reasonable  and  prudent  man  would  make; 
and  if,  by  the  use  of  them,  he  could  have  avoided  the  injury,  then  he  cannot 
recover  from  the  company.  But  if  he  exercised  such  care  as  a  reasonable, 
prudent  man  would  exercise;  and  if  the  defendant  were  guilty  of  neglect  in 
the  running  of  this  engine,  and  the  deceased  was  killed  by  reason  of  that, 
then  the  company  is  responsible."  And,  at  the  request  of  the  company,  the 
court  further  instructed  the  jury  "that  it  was  the  duty  of  the  deceased,  in  ap- 
proaching the  railroad  crossing,  to  look  for  the  railroad  locomotive  before  at- 
tempting to  cross;  and,  if  his  failure  contributed  to  the  accident,  he  cannot 
recover,  even  though  the  defendant's  negligence  also  contributed  to  the  in- 
jury. Even  though  the  fireman  and  engineer  were  guilty  of  neglect  contrib- 
uting to  the  injury,  yet  that  did  not  absolve  the  deceased  from  exercising  the 
precaution  of  looking  and  listening  for  the  approach  of  trains  at  such  point 
on  Freeman  street  as  would  enable  him  to  discover  the  approaching  train  or 
locomotive,  or  from  approaching  the  crossing  at  such  gait  as  would  enable 
him  to  control  his  horses  promptly."  The  instructions  given  to  the  jury 
omitted  nothing  of  substance  contained  in  the  one  refused,  unless  it  be  that, 
"if  the  deceased  approached  the  crossing  on  a  trot,"  he  was  guilty  of  contrib- 
utory negligence.  Indeed,  the  effect  of  the  charge  requested  is  that  it  is  neg- 
ligence in  hiw  for  a  person  driving  a  team  to  approach  at  a  trot  a  railroad 
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crossing  ander  any  circumstanced.  It  is  undoubtedly  true  that  persons  ap- 
proaching railroad'  crossings  are  bound  to  the  reasonable  and  prudent  exer- 
cise of  their  faculties  to  discover  danger,  and  to  the  use  of  proper  care  to 
avoid  injury;  and,  if  the  omission  of  either  contributes  to  their  injury,  they 
are  generally  without  remedy.  But  whether  they  have  so  exercised  their  fac- 
ulties, and  used  such  care,  must  depend  upon  the  particular  circumstance. 
For  instance,  it  has  been  held  that  the  absence  of  the  usual  sign-board  of 
warning  is  a  circumstance  which  may  properly  go  to  a  jurj^  to  enable  them  to 
determine  whether  the  person  attempting  to  cross  the  railroad  tracl^  has  been 
guilty  of  such  negligence  as  would  defeat  his  recovery.  The  reason  assigned 
is  "that,  if  the  traveler  is  a  stranger  to  the  crossing,  the  want  of  such  warn- 
ing would  be  calculated  to  mislead  him  into  danger;  and,  if  he  was  familiar 
with  the  crossing,  it  might  operate  as  a  reminder  of  danger  which  he  might 
otherwise  forget."  And,  generally,  "when  the  question  of  contributory  neg- 
ligence depends  upon  a  variety  of  circumstances,  from  which  different  minds 
may  arrive  at  different  conclusions  as  to  whether  the  plaintiff  exercised 
proper  care  and  caution,  the  question  should  be  submitted  to  the  jury  under 
proper  instructions."  Railroad  v.  Whitacref  35  Ohio  St.  627.  Approaching 
a  railroad  crossing  by  one  driving  a  team  at  the  speed  of  a  trot  may  not  nec- 
essarily either  interfere  with  the  prudent  use  of  his  faculties,  or  prevent  due 
care  on  his  part  in  crossing.  There  may  be  crossings  much  used  both  by  the 
railroad  company  and  the  traveling  public  where  it  would  be  highly  important 
that  persons  should  cross  over  promptly  and  quickly.  At  the  intersection  of 
railroads  and  highways  where  trains  are  run  at  long  Intervals,  and  few  per- 
sons travel  the  road,  persons  approaching  ordinarily  can  tell  whether  it  is 
dangerous  to  cross,  and  easily  govern  their  own  conduct  in  crossing.  But 
where  several  tracks,  over  which  trains  and  engines  are  run  many  times 
every  hour,  cross  a  constantly  traveled  public  street  in  a  populous  city, 
thronged  with  people  and  vehicles,  unless  some  expeditious  mode  of  crossing 
were  devised,  a  confused  and  hopeless  obstruction  of  the  street  would  result. 
Hence  at  such  crossings  gates  are  put  up  and  gate-men  maintained  by  rail- 
road compaifies,  as  was  the  case  at  the  crossing  in  question,  as  a  means  of 
safety  to  the  people  using  the  street,  and  for  the  protection  of  the  railroad 
companies.  It  is  the  business  of  the  gate-men  to  watch  the  track,  and,  when 
clear,  to  open  the  gates  for  persons  using  the  street  to  cross ;  and,  upon  the 
approach  of  locomotives  or  trains,  to  close  the  gates,  and  prevent  persons  and 
vehicles  from  crossing  until  the  tracks  are  again  clear.  To  persons  in  the 
street  who  are  approaching  the  railroad  tracks  with  a  view  to  crossing,  an 
open  gate  is  notice  that  the  track  is  clear,  and  that  it  is  safe  to  cross;  but,  as 
the  gates  were  liable  to  be  closed  at  any  time,  persons  crossing  would  natu- 
rally understand  they  should  not  linger  on  the  track,  but  pass  over  promptly 
and  speedily.  Therefore,  for  a  person  to  drive  on  a  trot  onto  the  railroad 
tracks  while  the  gates  are  open,  instead  of  being  negligence,  might  be  a  high 
degree  of  care.  The  evidence  in  this  case  very  clearly  shows  that  Freeman 
street,  at  the  point  it  was  crossed  by  the  railroad  tracks,  was  a  public  street 
of  the  city  of  Cincinnati,  over  which  people  and  teams  of  all  kinds  were  con- 
stantly pjissing;  that  several  tracks  of  the  railroad  were  laid  across  it,  which 
were  by  two  companies  used  for  shifting  their  cars  and  locomotives,  and  gates 
had  been  put  up,  and  gate-men  were  maintained  at  the  crossing;  that,  at  the 
time  the  deceased  approached  and  drove  onto  the  crossing,  the  gates  were 
open,  and  he  drove  onto  the  tracks  through  the  open  gate  on  a  trot,  and  we 
think  the  court  properly  left  it  to  the  jury  to  determine  whether  the  deceased, 
under  the  circumstances  of  the  case,  used  such  care  as  a  reasonable  and  pru- 
dent person  would  and  ought;  and  the  refusal  of  the  court  to  charge  the  jury 
that  he  was  guilty  of  contributory  negligence,  if  he  approached  the  crossing 
on  a  trot,  was  not  error. 
2.  It  is  next  contended  that  there  was  error  in  refusing  to  instruct  the  jury 
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that  "if  the  jury  find  that  the  gate-man  was  an  employe  of  the  Cincinnati, 
Hamilton  &  Dayton  Railroad  Company,  and  under  its  control,  and  operated 
the  gates  while  the  trains  of  the  defendant  were  passing,  simply  as  the  serv- 
ant of  the  first- named  company,  then  the  defendant  could  not  he  cliarged 
with  his  negligence,  unless,  after  discovering  his  negligence,  it  could,  by  the 
exercise  of  ordinary  care,  have  prevented  the  effect  of  such  negligence;"  and 
in  the  charge  given  on  that  subject,  which  is  as  follows:  "There  is  one  thing 
further  which  is  to  be  said  about  the  question  as  to  the  agents  of  the  defend- 
ant. It  is  claimed  that  the  defendant  is  not  liable  for  the  acts  of  the  brake- . 
man,  gate-keeper,  and  perhaps  other  employes,  because  they  were  employes 
of  the  Cincinnati,  Hamilton  &  Dayton  Hailroad  Company,  and  not  the  em- 
ployes of  the  defendant  company.  If  you  find  from  the  testimony  that  the 
defendant,  the  Cleveland,  Columbus,  Cincinnati  &  Indianapolis  Hailwa}  Com- 
pany, was  occupying  the  tracks  of  the  Cincinnati,  Hamilton  &  Dayton  Rail- 
way Company  by  an  agreement  between  the  two  companies;  that  the  engine 
which  caused  the  injury  was  the  engine  of  the  defendant  company;  and  that 
the  switchmen,  gate-keepers,  train  dispatchers,  and  other  officers  and  agents 
of  the  Cincinnati,  Hamilton  &  Dayton  Company  were,  by  reason  of  this  agree- 
ment, engaged  in  running,  or  aiding  to  run,  the  locomotive  of  the  defendant 
company, — then,  for  the  purposes  of  the  movements  of  that  locomotive  on  the 
tiac ;  of  the  Cincinnati,  Hamilion  &  B&yton  Company,  the  officers  and  agents 
of  t  le  C.ncinnati,  Hamilton  &  Daylon  Company,  engaged  in  that  work,  were 
the  officers  and  agents  of  the  C.eveland,  Columbus,  Cincinnati  &  Indianapolis 
Railway  Co: D[  any."  It  appears  from  the  record  that  a  contract  was  made 
between  the  Cincinnati,  Hamilton  &  Dayton  Railroad  Company,  and  the  Cleve- 
land, Columbus,  Cincinnati  &  Indianapolis  liailroad  Company,  in  1876,  the 
seventh  section  of  which  only  was  put  in  evidence,  and  which  reads  as  follows. 
''Seventh.  The  business  of  said  two  lines  of  railroad  shall  be  conducted  so  as 
to  preserve  the  existing  relations  of  each  with  eastern  and  western  connecting 
roads,  and  to  develop,  to  the  fullest  extent,  the  business  resources  of  each 
line;  all  passenger  trains  shall  be  run  to  and  from  the  Cincinnati  depot, 
party  of  the  fii-st  part,  and  for  the  use  of  the  same,  with  the  tracks,  side  tracks 
thereto,  and  yards  for  passenger  cars  west  of  Mill  Creek,  and  for  the  cost  of 
switching,  the  party  of  the  first  part  shall  be  allowed  and  paid  by  the  part> 
of  the  second  part,  in  excess  of  the  amount  to  which  each  shall  be  entitled  out 
of  the  joint  earnings,  annually,  the  sum  of  five  thousand  dollars,  payable 
monthly. "  There  was  evidence  tending  to  show  that  the  gate  at  the  Freeman 
Street  crossing  was  put  up  by  the  former  company,  and  that  the  gate-man  was 
employed  by  that  company,  but  the  engines  and  trains  of  the  latter  company 
were  run  and  controlled  by  its  own  servants  and  employes,  and  that  the 
engine  which  collided  with  the  wagon  of  the  deceased,  when  he  was  killed, 
was  so  run  and  controlled;  and,  as  the  negligence  charged  against  the  defend- 
ant by  the  plaintiff  in  her  petition  consist^  in  carelessly  running  the  loco- 
motive and  managing  the  crossing,  it  became  a  material  question  whether  the 
defendant  could  be  made  responsible  for  any  negligence  of  the  gate-man  while 
It  was  using  and  operating  the  railroad.  The  whole  of  the  agreement  be^ 
tween  the  two  companies  is  not  produced,  and  it  was  impossible  for  the  court, 
from  the  fragment  that  was  introduced  in  evidence,  to  construe  it,  or  prop- 
erly determine  its  effect,  or  the  relation  really  existing  between  the  compa- 
nies. From  that  part  of  the  contract  contained  in  the  record,  it  appears  that 
each  company  had  the  right  to  the  equal  and  joint  use  of  the  tracks  and  depot, 
and  the  defendant  was  to  pay  the  other  company  for  the  use  of  the  same, 
with  the  side  tracks  and  yard,  and  for  the  cost  of  switching,  $5,000  per  year 
in  excess  of  the  amount  to  which  it  should  be  entitled  out  of  the  joint  earn- 
ings. What  the  arrangements  was  in  regard  to  the  servants  or  employes  of 
the  two  companies  is  not  shown.  Whether  they  were  to  be  paid  out  of  the 
joint  earnings,  and  be  under  the  joint  control,  of  the  two  companies  or  other- 
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i/v'ise,  does  not  appear  from  that  part  of  the  agreement  in  the  record;  and  the 
evidence  on  the  subject  consisted  of  the  usage  and  conduct  of  the  companies. 
It  would  seem,  therefore,  that  the  court  properly  left  it  to  the  jury  to  deter- 
mine as  a  question  of  fact  whether  the  defendant  was  using  the  tracks  of  the 
other  company  under  an  agreement  with  it,  and  the  gate-keeper  and  other 
employes  of  that  company  were,  by  reason  of  the  agreement,  aiding  to  run 
the  locomotives  of  the  defendant  which  caused  the  injury.  If  so,  they  be- 
came, by  virtue  of  the  agreement,  the  servants  and  employes  of  the  defend- 
ant, and  it  became  liable  for  their  negligence.  The  fact  that  the  gate-man 
was  an  employe  of  the  Cincinnati,  Hamilton  &  Dayton  Railroad  Company, 
and  was  under  its  control,  and  so  operated  the  gates  while  the  defendant's 
trains  were  passing,  does  not  exclude  the  idea  that,  by  virtue  of  the  agree- 
ment between  the  two  companies,  he  may  also  have  been  then  equally  under 
the  control  of  the  defendant.  But  we  do  not  care  to  rest  the  decision  of  this 
question  solely  or  mainly  upon  the  foregoing  considerations.  It  is  generally 
held  that  railroad  companies,  unless  required  by  statute,  ai*e  not  bound  to 
place  gates  or  flag-men  at  highway  crossings,  except  under  special  circum- 
stances which  render  the  precaution  necessary  for  the  public  safety.  The 
duty,  it  is  said,  does  not  arise  merely  from  the  number  of  persons  who  use 
the  crossing,  but  it  may  be  created  by  an  exceptionally  dangerous  mode  of 
crossing  adopted  by  the  companies  for  their  own  convenience.  Pierce,  K.  B. 
852,  and  cases  cited.  "A  railway  company  is  not,  as  a  rule,  in  the  absence 
of  a  statute  requiring  it,  or  of  an  ordinance  of  a  municipal  corporation,  bound 
to  maintain  gates  at  a  crossing,  or  keep  a  flag-man  to  warn  travelers  of  the 
approach  of  trains;  but  under  the  maxim,  itioutere  tuo,  etc.,  instances  may 
arise  where  the  duty  is  cast  upon  them,  or  of  providing  some  other  equally 
safe  mode,  by  reason  of  the  location  of  the  crossing  and  the  large  number  of 
people  crossing  it,  or  where  the  mode  of  crossing  adopted  by  the  company  is 
exceptionally  dangerous. "  2  Wood,  Ky.  Law,  1313.  And  in  Railroad  Co.  v. 
Matthews,  36  N.  J.  Law,  531,  the  chief  justice,  in  delivering  the  opinion  of  the 
court,  said:  "Under  usual  circumstances,  in  the  open  country,  they  [railway 
companies]  can  run  as  many  trains,  and  at  as  great  rate  of  speed,  as  are  consist- 
ent with  the  safety  of  their  passengers.  They  are  not  called  on  to  keep  flag- 
men, under  ordinary  circumstances,  at  cross-roads,  nor  give  any  other  notice 
of  the  approach  of  their  trains  than  those  signals  that  are  prescribed  by  statute. 
If  greater  safeguards  are  requisite  for  the  safety  of  the  community,  and  those 
public  agents  are  to  be  put  under  greater  restrictions  in  the  exercise  of  their 
franchises,  such  contrivances  must  proceed  from  the  legislative  and  not  from 
the  judicial  power.  But,  while  I  thus  say  that  these  additional  burdens  can- 
not be  imposed  by  the  courts  upon  these  companies,  I  also  say,  at  the  same 
time,  and  with  quite  as  much  emphasis,  that  the  companies  may  by  their  own 
conduct  impose  such  burdens  on  themselves.  If  one  of  them  chose  to  build 
its  tracks  in  such  a  mode  as  to  necessarily  make  the  use  of  a  public  road  which 
it  crosses  greatly  dangerous,  I  think  such  company,  by  its  own  action,  must 
be  held  to  have  assumed  the  obligation  of  compensating  the  public  for  the  in- 
creased danger  by  the  use  of  additional  safeguards.  The  reasonable  and  in- 
dispensable implication  is  that  the  railway  is  to  be  constructed  so  as  not 
unnecessarily  to  interfere  with  the  safe  use  of  the  public  road;  and  if  a  rail- 
road, for  its  own  convenience,  curves  its  track,  as  it  leaves  a  deep  cut  within 
a  few  feet  of  a  highway,  and  also  sees  flt  to  put  up  buildings  close  along  such 
track,  and  by  these  means,  or  either  of  them,  heightening  the  danger  in  the 
use  of  such  highway,  it  seems  to  me  very  clear  that  such  company  must  be 
held  to  have  taken  upon  itself  tlie  duty  of  averting  such  danger  by  the  employ- 
ment of  every  reasonable  precaution  within  its  power.  On  such  occasions  as 
this,  or  whenever  the  situation  is  embraced  within  the  principle  stated,  the 
presence  of  a  flag-man,  or  some  equivalent  safeguard,  can  be  demanded  of  the 
company."    The  crossing  in  question  has  been  recognized  by  the  railroad 
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companies  using  it  aa  of  that  exceptionally  dangerous  character,  made  so  for 
their  convenience  in  using  the  tracks  as  a  place  for  switching  cars  and  loco- 
motives,  wliich  created  the  duty  to  place  gates  and  gate-men  there  as  a  neces- 
saiy  precaution  on  their  part,  and  we  think  very  properly  so;  for  when  a 
jrailroad  company,  for  its  own  convenience,  lays  its  tracks  across  a  generally 
traveled  public  street  in  a  populous  town  or  city,  over  which  people,  with 
their  teams  and  vehicles,  are  accustomed  to  pass  almost  continuously,  and 
then  uses  the  tracks  as  a  place  for  the  convenient  switching  of  trains  and  en- 
gines, thus  making  a  yard  of  a  portion  of  the  public  street,  it  is  bound  to 
exercise  care,  propoitioned  to  the  increased  danger  arising  from  such  use  of 
its  tracks,  to  avoid  injury  to  persons  using  the  crossing;  and  common  pru- 
dence requires  that  it  should,  as  a  reasonable  precaution  for  their  safety,  and 
means  of  preserving  the  legitimate  uses  of  the  street,  maintain  flag-men,  or 
gates  and  gate-men,  at  such  crossing,  or  adopt  other  adequate  measures  for 
Jthat  purpose;  otherwise  the  street  may  be  permanently  obstructed,  and  its 
^uses  destroyed.  So  long  as  the  defendant  used  the  raikoad  tracks  at  this  cross- 
Ung,  and  operated  the  road,  it  was  incumbent  on  it  to  use  like  care.  It  should 
(anticipate  the  reasonable  effect  of  the  gates,  and  the  gate-men*s  conduct  in 
(their  management,  on  persons  approaching  the  crossing,  or  about  to  cross,' 
(and  operate  the  road  at  that  place  having  due  regard  to  such  probable  effect,' 
(and  exercise  care  proportioned  to  the  probable  danger  to  persons  using  such' 
^crossing  under  those  circumstances;  and  if,  while  so  using  the  tracks  of  the 
Jroad,  it  accepts  the  services  of  the  gate-men  employed  by  the  company  own- 
ling  the  road,  instead  of  employing  gate-men  of  its  own,  they  become,  foi^' 
p;he  time  being,  its  servants,  for  whose  negligence  it  is  responsible;  and,  if  it 
does  not  accept  their  services,  its  duty  is  to  place  competent  gate-men  there, 
and  is  responsible  for  its  omission  to  do  so.  It  might,  by  proper  stipulation 
j^n  the  agreement  of  the  railroad  company  with  which  it  contracted,  require  it 
^to  furnish  competent  servants  for  the  transaction  of  its  business,  and  hold  it 
responsible  for  any  breach  of  the  agreement;  but  it  cannot,  by  such  contract 
or  by  its  failure  to  so  contract,  shift  either  the  duty  it  owes  to  those  using^ 
the  street,  or  its  responsibility  to  them. 

3.  The  refusal  of  the  court  to  give  the  third  instruction  requested  by  the! 
jdefendunt  is  also  one  of  the  errors  assigned.  Tiiat  instruction  is  that  "if 
the  jury  find  from  the  evidence  that,  at  a  point  on  Freeman  street  twenty- 
five  feet  from  the  track  upon  which  the  locomotive  that  caused  the  injury  was- 
.coming,  the  decedent,  seated  in  his  wagon,  could,  by  looking  in  the  direction 
of  the  approaching  locomotive,  have  seen  it  at  a  distance  of  one  hundred  and 
fifty  feet  or  more  from  the  crossing,  and  in  time  to  avoid  the  collision,  his' 
failure  to  discover  its  approach  was  negligence  on  his  part,  and  the  plaintiff, 
cannot  recover."  It  is  said  in  the  argument  that  this  instruction  is  adopted 
from  Railway  Co.  v.  Snyder,  24  Ohio  St.  678.  The  instructions  requested 
and  refused  in  that  case  were  that  if  the  plaintiff's  daughter,  who  was  killed, 
and  her  sister,  who  was  accompanying  her,  could,  by  looking,  have  seen  the 
tirain,  and  avoided  the  injury,  their  attempt  to  cross  without  looking  was  neg- 
ligence; or  if  they  were  standing  on  the  track  without  looking  to  see  if  a 
train  were  approaching,  if  they  could  have  seen  the  danger,  and  avoided  the 
injury,  by  looking,  that  was  negligence.  This  court,  in  declining  to  reverse 
the  judgment  because  of  the  refusal  to  give  the  instructions,  said:  "While  we 
think  the  court  erred  in  refusing  a  new  trial  on  the  ground  that  the  verdict  is 
against  the  weight  of  the  evidence,  we  see  no  error  in  its  refusal  to  give  the 
instructions  asked.  To  give  the  instructions  asked,  would  have  been,  to  a 
great  extent,  taking  the  case  from  the  jury  by  assuming  the  existence  of  ma- 
terial facts  in  the  case.  The  court  could  not  say  to  the  jury  that  the  failure 
of  the  girls  to  look  in  the  direction  of  the  gravel  train  when  approaching,  or 
standing  upon  the  track,  was  carelessness  sucli  as  should  prevent  a  recovery, 
without  assuming  the  existence  of  material  facts  in  the  case  which  it  was  for 
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the  jury  to  find.  The  instructions  asked  assume  the  agency  of  the  elder  sister, 
and  assume  the  non-existence  of  any  facts  or  circumstances  rendering  it  pru- 
dent or  proper  for  her  to  omit  looking  out.  These  were  matters  for  the  jury, 
and  could  not  be  found  or  assumed  by  the  court,  no  matter  how  plainly  they 
might  be  proven."  These  observations  apply  aptly  to  the  instruction  now 
under  discussion.  It  assumes  that  there  were  no  other  facts  or  circumstances 
in  the  case  which  might  properly  enter  into  the  question  of  contributory  neg- 
ligence, and  in  effect  excluded  from  the  jury,  in  its  consideration  of  the  ques- 
tion, the  fact  that  gates  were  maintained  at  the  crossing,  and  stood  open  in 
the  presence  of  the  gate-man  having  control;  thus  signifying  a  clear  track, 
and  amounting  lo  an  invitation  to  those  about  to  cross  over  to  do  so.  Then 
there  was  evidence  tending  to  prove  that  there  were  at  leiist  four  tracks  cross- 
ing Freeman  street  at  the  point  in  question,  used  by  both  railroad  companies 
for  switching  and  shifting  locomotives  and  curs.  These  tracks  intersected  at 
different  places,  so  that  the  passing  of  engines  along  them  in  the  direction  of 
the  crossing,  and  150  feet  away,  was  not  always  an  indication  that  they  would 
pass  the  crossing;  and  the  fact  that  the  gate  remained  open  might  easily  create 
the  belief,  by  persons  ordinarily  prudent,  that  they  would  not  be  run  to  the 
crossing.  At  least,  this  was  a  proper  circumstance  for  the  jury  in  determin- 
ing whether  the  deceased  exercised  proper  care,  and  the  instruction  requested 
virtually  excluded  it  from  their  consideration,  and  we  think  there  was  no  er- 
ror in  refusing  it. 

4.  The  only  other  instruction  requested  by  the  defendant  which  was  re- 
fused, is  the  following:  "If  there  were  obstructions  to  the  decedent's  line  of 
vision  in  the  direction  from  which  the  locomotive  was  coming,  that  fact  made 
it  the  more  necessary  that  he  should  use  other  means  to  discover  danger;  and, 
if  he  could  not  avoid  danger  otherwise  than  by  stopping  and  listening,  then 
it  was  his  duty,  before  going  upon  the  track,  to  stop  and  listen;  and,  if  his 
failure  to  do  so  contributed  to  the  injury,  plaintiff  cannot  recover."  Much 
of  what  has  already  been  said,  is  also  applicable  to  the  question  raised  by  this 
request.  As  before  remarked,  persons  approaching  railroad  crossings  are 
bound  to  the  reasonable  use  of  their  faculties  in  discovering  and  avoiding 
danger  from  passing  trains,  and  to  that  end  it  is  ordinarily  their  duty  to  listen, 
and,  if  necessary,  stop,  before  attempting  to  cross;  but,  at  crossings  where 
gates  are  maintained,  this  may  cease  to  be  a  duty,  or  be  so  only  under  pecu- 
liar circumstances,  though  the  view  of  the  track  is  obstructed.  The  placing 
of  gates  and  gate-men  at  the  crossing  may  have  become  but  a  prudent  and 
proper  precaution  on  the  part  of  tlie  railroad  companies  because  of  the  ob- 
structed view  of  the  tracks,  and  the  difficulty  on  the  part  of  persons  approach- 
ing  in  discovering  danger  from  observation  merely.  At  such  crossings,  it  is 
the  duty  of  the  gate-men  to  observe  the  tracks,  and  to  know  when,  on  ac- 
count of  approaching  trains  and  engines,  it  becomes  dangerous  to  cross,  and, 
whenever  it  does,  to  close  the  gates,  and  prevent  persons  from  attempting  it; 
and  it  is  as  much  their  duty  to  observe  and  know  when  the  tracks  are  clear, 
and  persons  may  cross  over  in  safety,  and,  when  it  is,  to  open  the  gates,  and 
keep  them  open  for  that  purpose  so  long  as  it  continues  to  be  safe  to  cross, 
and  no  longer.  Persons  approaching  such  crossings  have  the  right  to  pre- 
sume, in  tlie  absence  of  knowledge  to  the  contrary,  that  the  gate-men  are 
properly  discharging  their  duty,  and  govern  themselves  accordingly;  and 
hence,  when  the  gates  are  open,  and  the  gate-men  present,  they  are  entitled 
to  assume  that  the  tracks  are  clear,  and  it  is  safe  to  cross;  and  their  failure 
to  stop  and  listen  before  passing  onto  the  tracks  through  the  open  gate  is  not, 
in  the  absence  of  other  circumstances,  negligence  which  will  in  case  of  in- 
jury to  them  caused  by  a  passing  locomotive  while  so  attempting  to  cross,  de- 
feat a  recovery  therefor.  This  conclusion  is  sustained  by  the  case  of  Baker 
v.  Pendergaatt  32  Ohio  St.  494,  where  it  is  iield  that  '*a  person  about  to  cross 
a  street  of  a  city  in  which  there  is  an  ordinance  against  fast  driving  has  a 
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right  to  presume,  in  the  absence  of  knowledge  to  the  contrary,  that  others 
will  respect  and  conform  to  such  ordinance,  and  it  is  not  negligence  on  his 
part  to  act  on  the  presumption  that  he  is  not  exposed  to  a  danger  which  can 
only  arise  through  a  disregard  of  the  ordinance  by  other  persons."  It  is  true 
that  it  is  further  held  in  that  case  "that  if  the  person  crossing  the  street  J^new 
that  persons  were  driving  along  the  street  at  a  forbidden  speed,  and  had  full 
means  of  seeing  the  rate  at  which  they  were  going,  the  existence  of  the  ordi- 
nance would  not  authoiize  a  presumption  which  was  negatived  by  the  evi- 
dence of  his  senses."  The  instruction  requested  by  the  defendant  now  un* 
der  consideration  assumes  that  the  deceased  (Schneider)  did  not  see  the  ap- 
proaching engine,  and  could  not,  on  account  of  obstructions  to  his  **lineof  * 
vision  in  the  direction  from  which  the  locomotive  was  coming,"  and  there- 
fore that  it  was  his  duty  to  use  other  means  to  discover  the  danger,  and,  11 
necessary,  to  stop  and  listen.  In  the  case  assumed  by  the  instruction,  the 
presumption  upon  which  he  had  a  right  to  rely,  viz.,  that  the  gate-men  were 
properly  performing  their  duty,  and  the  track  was  clear,  was  not  negatived 
by  the  evidence  of  his  senses,  or  in  any  other  way. 

5.  The  last  assignment  of  error  we  notice  is  that  based  upon  the  alleged 
misconduct  of  the  plaintiff.  It  appears  from  the  bill  of  exceptions  that  a 
drawing,  prepared  by  one  of  the  witnesses,  of  an  engine,  and  the  crossing,  was 
admitted  in  evidence  oh  the  trial,  and  was  taken  with  the  papers  by  the  jury 
on  the  submission  of  the  case.  The  misconduct  consisted  in  writing  on  the 
back  of  this  paper  by  one  of  the  plaintiff's  counsel  what  is  characterized  by 
defendant's  counsel  as  ''points  and  suggestions."  If  not  entirely  unintelli* 
gible,  they  are  so  meager  and  obscure  as  to  render  it  doubtful  whether  any 
person  except  the  one  who  wrote  them  could  make  any  intelligent  interprota^ 
tion  of  them,  or  derive  any  significance  from  them.  It  appears  that  they 
were  memoranda  written  while  the  counsel  for  the  defendant  were  making 
their  arguments  to  tlie  jury,  by  one  of  the  plaintiff's  counsel,  as  points  to  be 
answer^  by  him  in  the  closing  argument.  He  did  not  at  the  time  know  that 
they  were  being  made  on  a  paper  in  the  case,  and  it  appears  that  they  were 
not  made  with  any  intention  to  have  them  go  to  the  jury,  and  neither  the 
plaintiff  nor  h^r  counsel  knew  the  jury  had  them.  The  delivery  of  the  papei 
to  the  jury  was  attended  by  no  wrongful  conduct  on  the  part  of  the  plaintiff 
or  of  her  attorneys;  and  the  trial  court,  familiar  with  the  progress  of  the  trial 
and  the  conduct  of  the  jury,  was  better  able  than  we  to  judge  wh?ther  the 
defendant  could  have  been  prejudiced  thereby.  At  all  events,  we  do  not  re- 
gard it  a  matter  of  such  consequence  as  to  require  the  reversal  of  the  judg- 
ment. 

Some  other  errors  are  assigned,  but  they  are  substantially  disposed  of  by 
what  has  alreaily  been  said,  and  they  need  not  be  more  particularly  noticed. 
Judgment  affirmed. 

(46  0blo8t»)  „  T 

Handy  v.  Sibley. 
(Supreme  dywrt  of  Ohio.    May  23, 1888.) 

1.  PiiBPOB— Rights  of  Pledges— Acoommodation  Paper. 

The  holder  of  an  accommodation  note.  Indorsed  to  him  as  collateral  seoarltv,  can 
recover  against  the  accommodation  maker  no  more  than  the  amount  intended  to  be 
thereby  secured. 

2.  Bahb— Mortgage— Foreclosure—Implibi)  Trust. 

When  such  note  is  secured  by  a  mortgage  executed  by  the  maker  of  the  note,  the 
pledgee,  upon  a  foreclosure  and  sale  of  the  mortgaged  premises,  after  receiving 
payment  of  the  debt  due  him  from  the  pledRebr,  will  be  held  as  a  trustee  of  the  sur 
plus,  for  the  benefit  of  the  mortgagor  and  his  assigns. 
8.  Bamb--Special  Power  of  Sale. 

A  pledgee  cannot,  by  a  sale  and  purchase  by  himself  of  such  accommodation  note 
and  mortgage,  imder  a  specsial  power  of  sale  and  purchase  from  the  piedgeor.  re- 
cover upon  a  foreclosure  of  the  equity  of  redempUon  a  sum  in  excess  of  the  debt 
for  which  the  note  and  mortgage  were  pledged  as  collateral  security. 
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4.  Samb. 

The  children  of  H.  made  to  him  their  promissory  note  for  $25,000,  secured  by  mort- 
gage on  real  estate  worth  $100,000,  for  his  accommodation,  and  to  enable  him  to 
pledge  the  same  as  collateral,  and  for  xu>  other  consideration.  H.  pledged  the  note 
and  mortgage  as  collateral  security  for  the  payment  of  a  claim  of  S.  against  him 
for  $15,000,  and  gave  to  S.  a  written  power  to  sell  the  pledge  at  public  or  private 
sale,  and  to  purchase  the  same.  The  children,  with  no  knowledge  or  notice  of  the 
power  of  sale  given  to  S.,  joined  with  their  father  in  a  written  assignment  to  W. 
of  $10,000  in  the  note  and  mortgage,  being  the  surplus  over  and  above  the  claim  of 
S^  and  the  amount  of  H.'s  indebtedness  to  W.  In  consideration  of  the  assignment, 
.  W.  extended  the  payment  of  his  claim  against  H.  for  one  year.  S.  agreed  m  writ- 
ing, on  the  face  of  the  assignment,  to  hold  the  note  and  mortgage,  and  deliver  the 
same  to  W.,  upon  receiving  the  amount  of  his  claim  of  $15,000.  Upon  non-payment 
of  his  claim.  S.  sold  the  pledged  note  and  mortgage  at  public  sale,  and  became  the 
purchaser  thereof  for  the  sum  of  $15,000.  There  was  no  evidence  that  W.,  at  or  be- 
fore the  time  of  the  assignment,  had  any  notice  of  the  power  of  sale;  nor  had  the 
children  any  notice  or  knowledge  of  the  sale  until  long  after  it  occurred.  8.,  after 
Durchasing  the  note  and  mortage,  in  a  proceeding  to  foreclose  the  equity  of  re- 
demption, claimed  $25,000,  the  amount  of  the  mortgage  note,  with  interest  thereon. 
Held,  that  he  was  entitled  to  recover  $15,000,  with  interest,  and  no  more. 
{SyUabus  hy  the  Court) 
Error  to  circuit  court,  Hamilton  county. 

The  original  action  was  commenced  in  the  court  of  common  pleas  of  Ham« 
ilton  county  by  the  defendant  in  error,  James  W  Sibley,  against  Helen  A. 
Handy,  Mariette  B.  Handy,  Charles  E.  Handy,  Jennie  A.  Handy,  Tnow  Jen- 
nie A.  Rhodes,)  Anna  W.  Handy,  and  Eugene  F  Williams,  plaintiffs  in  er- 
ror, and  Truman  B.  Handy,  to  foreclose  a  mortgage  as  hereinafter  set  forth. 
On  March  27, 1883,  Helen  A.  Handy,  Mariette  B.  Handy,  Charles  E.  Handy, 
Jennie  A.  Handy,  and  Anna  W.  Handy,  children  of  Truman  B.  Handy,  exe- 
cuted and  delivered  to  tiieir  father  their  promissory  note*  a  copy  of  which  is 
as  follows: 
"$25,000.00.  Cincinnati,  March  27, 1883. 

"Ninety  days  aft^r  date  we  promise  to  pay  to  the  order  of  Truman  B. 
Handy,  twenty-five  thousand  (825,000)  dollars,  payable  at  the  Citizens'  Na- 
tional Bank,  at  Cincinnati,  with  interest  at  6  per  cent,  per  annum.  Value 
received,  Helen  A.  Handy.  Jennie  A.  Handy. 

"Mariette  B.  Handy.       Anna  W.  Handy." 
"Chas.  E.  Handy. 
Indorsed:  "Truman  B.  Handy." 

This  note  was  secured  by  a  mortgage  deed  executed  and  acknowledged 
March  27,  1883,  by  the  above-named  makers  of  the  note,  conveying  to  Tru- 
man B.  Handy  certain  described  real  estate  owned  by  the  mortgagors,  and 
situated  in  the  village  of  Clifton,  in  Hamilton  county.  The  note  and  mort- 
gage were  executed  to  Truman  B.  Handy  by  his  children,  for  his  accommo- 
dation, and  simply  as  surety  for  him,  and  to  enable  him  to  pledge  the  same 
as  collateral,  or,  by  having  the  same  discounted,  to  obtain  money  for  his  con- 
venience and  accommodation,  and  for  no  other  consideration.  At  the  time 
of  executing  the  mortgage  the  real  estate  therein  described  was  unincum- 
bered, and  worth  $100,000.  On  April  2,  1883,  Truman  B.  Handy  executed 
and  delivered  to  James  W.  Sibley  his  promissory  note  and  agreement,  a  copy 
of  which  is  as  follows: 
"$15,000.00.  Cincinnati,  Ohio,  April  2, 1883. 

"Ninety  days  after  date  I  promise  to  pay  James  W.  Sibley,  or  order,  fifteen 
thousand  dollars,  for  value  received;  having  deposited  or  pledged  as  collat- 
eral security  for  the  payment  of  this  note  a  note  for  twenty-five  thousand 
dollars,  secured  by  mortgage  given  me  by  Helen  A.  Handy,  Mariette  B. 
Handy,  Chas.  E.  Handy,  Jennie  A.  Handy,  and  Anna  W.  Handy.  And  I 
hereby  give  to  the  holder  thereof  full  power  and  authority  to  sell  or  collect  at 
my  expense  all  or  any  part  or  portion  thereof,  at  any  place,  either  in  the  city 
of  Cincinnati  or  elsewhere,  at  public  or  private  sale,  at  his  option,  on  the  non- 
performance of  the  above  promise,  and  at  any  time  thereafter,  and  without  ad- 
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vertislng  the  same  or  otherwise  giving  to  me  any  notice.  In  case  of  public 
sale  the  holder  may  purchase  without  being  liable  to  account  for  more  than 
the  net  proceeds  of  such  sale.  Tbuman  B.  Handy." 

Indorsed:  "James  W.  Sibley." 

Truman  B.  Handy  indorsed  the  note  for  $25,000,  and  duly  assigned  the 
mortgage  securing  the  same  to  James  W.  Sibley,  and  deposited  them  with 
him,  for  the  purpose  and  with  the  power  and  authority  set  forth  in  the  above 
note  and  agreement  of  April  2,  1883.  On  June  9,  1883,  Truman  .B.  Handy 
and  his  children  executed  and  delivered  to  Eugene  F.xWilliams  art  assign- 
ment, of  which  James  W.  Sibley  had  notice,  and  to  whicli  he  assented  in  cer- 
tain terms;  a  copy  of  which  assignment  and  assent  is  as  follows: 

"Know  all  men  that  whereas,  Helen  A.,  Mariette  B.,  Charles  E.,  Jennie  A., 
and  Anna  W  Handy,  did  on  the  27th  day  of  March,  1883,  execute  and  de- 
liver to  Truman  B.  Handy  their  certain  promissory  note  for  twenty-five  thou- 
.  sand  dollara,  ($25,000.00,)  and  on  the  same  day  executed  a  mortgage  to  se- 
,cure  the  same,  payable  ninety  (90)  days  after  the  date  thereof,  with  six  (6) 
'per  cent,  interest  upon  certain  real  estate  situated  in  Clifton.  Hamilton  county, 
Ohio,  and  being  the  same  premises  described  in  a  mortgage  executed  by  said 
I  Helen  A.  Handy  and  others  to  said  Truman  B.  Handy,  recorded  in  mortgage 
book  461,  page  170,  Hamilton  county,  Ohio,  mortgage  records;  and  whereas, 
.said  note  and  the  mortgage  securing  the  same  were  for  a  valuable  consider- 
jation  assigned  and  transferred  by  said  Truman  B.  Handy  to  one  J  W.  Sibley 
'to  secure  the  sum  of  $15,000.00  and  interest;  and  whereas,  the  said  Truman 
'B.  Handy  Is  indebted  to  one  Eugene  F.  Williams  in  something  over  ten  thou- 
sand dollars,  (810,000.00,)  and  being  desirous  of  securing  the  same:  I^ow, 
itherefore,  we  do  hereby  agree  and  consent  that  the  said  Eugene  F,  Williams 
'shall  receive  an  assignment  and  transfer  of  ten  thousand  dollars  of,  in,  and  to 
said  note  and  mortgage  of  825,000.00,  together  with  the  interest  thereon,  the 
same  being  the  surplus  over  and  above  the  815,000.00  due  said  Sibley,  and 
the  interest  due  him  under  said  note  and  mortgage,  and  that  said  surplus  of 
810,000.00  and  the  interest  accruing  thereon,  secured  by  said  note  and  mort- 
gage, shall  be  applied  towards  the  payment  of  said  indebtedness  by  said  Tru- 
man B.  Handy  to  said  Williams,  the  said  Williams,  however,  agreeing  to  ex- 
tend the  payment  of  his  claim  secured  by  this  assignment  for  one  year  from 
the  date  hereof,  and  also  agreeing  to  apply  to  the  diminution  of  said  indebted- 
ness all  dividends  that  he  may  receive  from  the  late  firm  of  Handy,  Richard- 
son &  Company,  of  Chicago;  interest  to  be  allowed  to  the  said  Williams  at 
the  rate  of  6  per  cent,  per  annum  until  the  payment  of  the  indebtedness 
hereby  secured.  Said  Truman  B.  Handy  hereby  so  assigns  said  note  and 
mortgage,  and  joins  in  this  agreement. 

"Trtjman  B.  Handy.  Jennie  A.  Handy. 

••Helen  A.  Handy.  Anna  W.  Handy. 

"Mariette  B.  Handy.       Eugene  F  Williams. 

"CuARLEs  E.  Handy,  By.  Jordan,  Jordan  &  Williams, 

His  Attorneys. 
"I  do  hereby  acknowledge  the  service  upon  me  of  notice  of  the  above  and 
foregoing  assignment  made  by  Truman  B.  Handy  and  others  to  Eugene  F. 
Williams,  dated  June  9,  1883,  and  agree  hereby  to  hold  said  note  and  mort- 
gage, and  deliver  the  same  to  said  Williams,  or  his  attorneys,  Jordan,  Jordan 
&  Williams,  or  his  legal  representatives,  upon  the  payment  to  me  of  fifteen 
thousand  dollars,  and  interest  thereon  at  6  per  cent,  from  March  27,  1888, 
whether  said  815,000.00  and  interest  be  paid  by  said  Truman  B.  Handy  or 
any  other  person.  I  sign  the  above  with  the  agreement  and  understanding 
that  nothing  therein  contained  shall  prevent  me  from  enforcing  my  security 
at  any  time,  or  shall  hold  me  responsible,  in  case  other  persons  assert  and 
maintain  legal  rights  against  said  note  or  the  proceeds  thereof,  or  any  part 
thereof.  James  W.  Subley." 
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The  note  for  $15,000  being  past  due  and  unpaid,  James  W.  Sibley  caused 
the  note  and  mortgage  for  $25,000,  pledged  as  collateral  security  for  the  pay- 
ment thereof,  to  be  offered  at  public  auction  sale,  on  July  21,  1883,  at  the 
chamber  of  commerce  hall  in  Cincinnati,  Ohio,  and  Sibley,  being  the  highest 
and  best  bidder,  purchased  the  note  and  mortgage  of  $25,000  for  the  sum  of 
$15,000.  The  sale  was  made  without  the  consent  of  the  children  of  Truman 
B.  Handy,  none  of  whom  had  any  notice  or  knowledge  of  the  existence  or 
terms  of  tlie  power  of  attorney  under  which  Sibley  sold  the  pledged  collater- 
als, until  long  after  the  sale;  nor  did  they  have  any  notice  of  the  time  or 
place  of  such  sale,  nor  did  they  learn  of  such  sale,  until  long  after  it  was 
made.  Kotice  of  the  sale  of  the  pledge  at  the  chamber  of  commerce  was  given 
to  the  attorneys  of  Eugene  F.  Williams,  but  not  to  him  personally;  and  be- 
fore the  sale  the  attorneys  of  Williams  informed  Sibley  by  letter  that  they  had 
not  notified  their  client  of  the  notice  served  upon  them  of  the  intended  sale, 
and  that  therefore  he  had  no  knowledge  of  Sibley's  purpose  to  offer  the  pledge  ^ 
for  sale.  The  condition  of  the  mortgage  deed  having  been  broken  by  reason  ' 
Df  the  non-payment  at  maturity  of  the  note  for  $25,00(1,  James  W.  Sibley  filed 
his  petition  in  the  court  of  common  pleas  to  foreclose  the  equity  of  redemp- 
tion, and  prayed  that  the  premises  described  in  the  mortgage  be  sold,  and 
that  of  the  proceeds  of  such  sale  there  be  paid  to  him  the  amount  due  on  the 
mortgage  note,  to-wit,  $25,000,  with  interest  from  March  27, 1883.  Eugene 
F  Williams,  who  was  made  defendant  in  the  foreclosure  proceedings,  claims 
in  his  answer  that  Sibley  is  entitled  to  receive  out  of  the  proceeds  of  the  sale 
of  the  premises,  as  against  him,  the  sum  of  $15,000,  with  interest,  and  no 
more.  On  appeal,  the  circuit  court,  upon  an  agreed  statement  of  facts,  which 
hereinbefore  have  been  substantially  set  forth,  adjudged  and  decreed  the  eq- 
uities of  the  case  to  be  with  Sibley;  that  the  note  for  $25,000  set  forth  in  the 
petition,  and  the  mortgage  securing  the  same,  belonged  to  Sibley;  that  he 
was  entitled  to  a  decree  against  the  defendants  for  the  full  amount  thereof, 
with  interest;  and  that  on  failure  to  pay  Sibley  $27,802,  and  costs  of  suit,  the 
mortgaged  premises  should  be  sold,  and  the  last-named  sum  be  paid  from  the 
proceeds  of  such  sale.  To  reverse  the  judgment  of  the  circuit  court,  this  pe- 
tition in  error  is  now  prosecuted. 

Jordan  &  Jordan^  for  plaintiff  in  error.  Ramseyt  Maxwell  dk  Ramsey, 
for  defendant  in  error. 

DiCKMAN,  J.,  {after  stating  the  facts  as  above.)  Independent  of  the  power 
of  sale  vested  in  James  W.  Sibley,  by  the  instrument  of  writing  dated  April 
2f  1883,  he  would  not  have  been  authorized  to  sell  at  public  or  private  sale  the 
note  and  mortgage  of  $25,000,  which  Truman  B.  Handy  had  pledged  as  col- 
lateral security  for  the  payment  of  his  note  of  $15,000.  There  is  a  distinction 
between  a  pledge  of  ordinary  chattels  and  a  pledge  of  commercial  paper.  A 
pledge  of  the  latter  as  collateral  security  for  the  payment  of  a  debt  does  not, 
in  the  absence  of  a  special  power  for  that  purpose,  authorize  the  pledgee  to 
sell  the  securities  so  pledged  upon  default  of  payment,  either  at  public  or  pri- 
vate sale.  He  is  bound  to  hold  and  collect  the  same  as  they  become  due,  and 
apply  the  net  proceeds  to  the  payment  of  the  debt  so  secured.  The  reason  as- 
signed for  this  exception  to  the  general  rule  in  relation  to  the  sale  of  property 
pledged  is  that  such  securities,  not  being  usually  marketable  at  their  fair  value, 
would  generally  be  sold  at  a  sacrifice,  and  Injustice  would  thus  be  done  the 
debtor;  and  it  cannot  be  presumed  it  was  the  intention  of  the  parties  thus  to 
deal  with  the  securities.  Wkeeler  \ .  Newhoutd,  16  N.  Y.  392;  Fletcher -7, 
Dickinson,  7  Allen,  23;  Nelson  y,  Wellington,  5  5osw.  173;  Brown  v.  Ward, 
8  Duer,  660;  Banking  Co.  v.  Lewis,  12  X.  J.  Eq.  323;  Steel  Co,  v.  Brick  Co., 
82  111.  548;  Zimpleman  v.Veeder,  98  111.  613.  Ordinarily,  where  there  is  a 
deposit  of  personal  property  as  security,  there  is  an  implied  power  of  sale  upon 
default,  upon  giving  reasonable  notice  to  the  debtor  to  redeem.    But  the 
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pledgee  of  negoti-able  paper,  who  desires  a  more  summary  and  speedy  rneans 
of  obtaining  money  from  his  security  than  by  collecting  the  same  when  it  falls 
due,  or  by  a  bill  in  chancery  and  a  judicial  sale  under  a  regular  decree  of  fore- 
closure, will  obtain  a  special  power  of  sale  from  the  pledgeor.  In  enforcing 
his  rights,  however,  by  a  sale  of  the  pledge,  he  will  be  held  to  the  strictest 
good  faith  in  the  execution  of  the  power  for  the  protection  of  the  rights  of 
the  pledgeor,  and  will  be  charged  with  a  trust  for  the  benefit  of  the  debtor* 
and  the  beneOt  of  tliose  to  whom  the  debtor  may  have  assigned  his  Interest/ 
It  seems  to  be  beyond  controversy  that  the  note  for  $25,000,  secured  by  mort- 
gage, and  given  by  the  children  of  Truman  B.  Handy  to  their  father,  was 
good  for  that  amount,  although  purchased  by  Sibley  at  the  sale  for  $15,000 
only,  tliat  being  the  amount  of  the  note  for  which  the  note  of  $25,000  had 
been  pledged  as  collateral  security.  Upon  foreclosure  of  the  mortgage,  and 
sale  of  the  premises,  it  appears  that  a  sum  would  be  realized  more  than  suffi- 
cient to  pay  the  note  of  $25,000,  sufficient  to  pay  the  principal  and  interest  of 
the  note  of  815,000,  and  leave  a  surplus.  The  question  arises  whether  Sibley, 
because  of  his  sale  and  purchase  of  the  pledge,  shall  be  permitted  to  retain 
this  surplus  embraced  within  the  note  of  $25,000  as  his  own  property,  or  be 
held  to  account  for  it  as  trustee  to  Eugene  F.  Williams.  The  mortgage  note 
of  $25,000  was  executed  to  Truman  B.  Handy  by  his  children,  solely  for  his 
accommodation,  to  enable  him  to  pledge  the  same  as  collateral,  or,  by  discount, 
to  obtain  money  for  his  convenience,  and  for  no  other  consideration.  They 
executed  the  note  and  mortgage  simply  as  surety  for  their  father.  They  had 
no  knowledge  of  the  power  of  sale  given  by  him  to  Sibley  until  long  after  the 
sale  of  the  pledge;  nor  did  they  have  any  notice  of  the  time  or  place  of  such 
sale,  or  learn  of  the  sale  until  long  after  it  was  made.  We  do  not  think  that, 
under  the  circumstances,  Sibley  can  subject  their  property  to  the  payment  of 
$25,000,  when  he  loaned  to  their  father  only  $15,000;  or  that  he  can  retain 
the  balance,  $10,000,  without  any  consideration  therefor.  Handy  deposited 
or  pledged  the  note  and  mortgage  as  collateral  security  for  the  payment  of 
$15,000,  and  no  more.  If,  at  the  maturity  and  non-payment  of  his  claim, 
Sibley,  without  resorting  to  a  sale  of  the  pledge,  had  sought  to  enforce  pay- 
ment by  foreclosure  of  the  mortgage,  he  would  have  been  entitled  out  of  the 
proceeds  of  the  sale  of  the  premises  only  to  the  amount  of  his  debt.  He  could 
not,  by  resorting  to  a  sale  of  the  pledge,  enlarge  his  equities,  or  successfully 
invoke  the  aid  of  a  court  of  equity,  in  an  effort  to  exact  from  his  debtor  more 
than  he  owed  him. 

The  principle  is  elementary,  and  as  old  as  the  Roman  law,  that  if  the  cred« 
itor  exercises  his  power  of  sale  over  the  pledge  he  must  give  the  surplus,  after 
paying  himself,  to  the  debtor.  D.  13. 7.  ^  L;  Hunter,  Bom.  Law,  4^9.  And 
as  between  debtor  and  creditor,  whatever  may  be  the  effect  of  a  sale  as  to  an- 
nulling all  the  debtor*s  residuary  interest  in  a  pledge  of  ordinary  chattels, 
when  a  question  arises  as  to  the  rights  of  third  parties,  who  are  makers  of  ac- 
commodation paper  pledged  as  collateral  security,  such  parties  should  not  be 
required  to  pay  the  creditor  more  than  the  amount  of  his  debt.  It  has  been 
decided  by  the  supreme  court  of  Massachusetts,  in  Fisher  v.  Fisher,  98  Mass. 
803,  that  if  a  promissory  note,  which  is  without  consideration  as  between  the 
original  parties  thereto,  is  delivered  without  consideration  to  another  peraon, 
who  pledges  it  before  its  maturity  as  collateral  security  for  a  debt  of  his  own, 
of  less  amount  than  the  face  of  the  note,  the  pledgees,  If  they  take  it  without 
notice,  are  to  be  deemed  holders  for  value,  and  may  maintain  an  action  thereon 
for  the  amount  due  them  upon  the  debt  which  it  was  pledged  to  secure.  In 
the  opinion  of  the  court  it  was  said :  "  The  evidence  established  that  the  plain- 
tiff received  the  note  from  the  holder  before  its  maturity,  without  any  knowl- 
edge of  the  circumstances  under  which  the  defendants  had  delivered  it  to  the 
payee,  or  the  purpose  for  which  the  latter  delivered  it  to  the  holder,  and  that 
it  was  held  by  the  plaintiffs  as  collateral  security  for  a  valid  debt  due  from 
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the  holder  to  them.  Under  the  decisions  of  the  court  these  facts  proved  that 
the  plaintiffs  were  honaflde  holders  for  value,  and  without  notice,  and  were 
therefore  entitled  to  recover  to  the  extent  of  their  debt  for  which-  the  note  was 
pledged  as  collateral  security."  In  Duncan  v.  QilherU  29  N.  J.  Law,  627,  it 
is  stated  as  the  rule  that  the  holders  of  accommodation  paper,  assigned  as  collat- 
eral security,  cannot  recover  of  the  accommodation  maker  any  more  than  the 
consideration  actually  advanced.  In  Bank  v.  Doyle^  9  R.  I.  76,  it  was  held 
that,  in  case  of  accommodation  paper  pledged,  the  pledgee  can  recover  of  the 
maker  only  the  amount  of  the  debt  due  him  from  the  pledgeor.  And  in  MaiU 
land  V.  Bank,  40  Md.  540,  the  doctrine  was  laid  down  that,  in  an  action 
against  the  maker  of  a  promissory  note,  made  for  the  accommodation  of  the 
indorser,  brought  by  the  indoraee,  to  whom  it  was  passed  as  collateral  security 
for  the  payment  of  notes  discounted  by  the  indorsee  for  the  benefit  of  the  in- 
dorser, the  measure  of  the  plaintiff's  right  of  recovery  is  the  amount  due  on 
the  debts  embraced  by  the  security,  and  that  it  is  incumbent  on  the  plaintiff 
to  show  what  debts  were  intended  to  be  secured  by  the  note,  and  the  amounts 
remaining  due  in  respect  thereof.  "Indeed,"  says  Alvey,  J.,  "all  that  the 
plaintiff  is  entitled  to  recover  is  the  amount  due  on  the  debts  intended  to  be 
secured,  it  being  conceded  that  the  note  was  taken  as  collateral  security  merely. 
In  such  case,  while  the  plaintiff  is  entitled  to  be  treated  as  a  holder  for  value, 
it  is  only  so  to  the  extent  necessary  to  protect  the  debts  intended  to  be  secured. " 
The  note  executed  by  the  children  of  Handy  and  pledged  as  collateral  security, 
being  only  accommodation  paper,  and  being  held  in  pledge  by  Sibley,  with  no 
other  lien  upon  it,  they  might,  after  the  payment  of  the  note  of  $15,000,  have 
demanded  the  surrender  or  cancellation  of  the  collateral.  But  by  the  assign- 
ment of  June  9,  1883,  it  was  agreed  by  and  between  Truman  B.  Handy,  his 
children,  and  Eugene  F.  Williams,  that  there  should  be  assigned  and  trans- 
ferred to  Williams  $10,000  of  and  in  the  note  and  mortgage  of  $25,000,  the 
surplus  over  and  above  the  $15,000  due  Sibley,  which  surplus  should  be  ap- 
plied towards  the  payment  of  Williams' claim  against  Handy;  Williams,  how- 
ever, agreeing  to  extend  the  payment  ot  bis  claim  for  one  year  from  the  date 
of  the  assignment.  The  record  does  not  disclose  that  Williams  had  any  knowl- 
edge of  the  power  which  Handy  had  vested  in  Sibley  to  sell  at  public  or  pri- 
vate sale  the  collateral  note  and  mortgage,  and  to  become  the  purchaser  thereof. 
The  terms  of  the  assignment  of  June  9th,  and  of  Sibley's  written  agreement 
attached  thereto,  would  not  bring  such  knowledge  home  to  Williatns,  any 
more  than  to  the  children  of  Handy ,  and  it  is  among  the  agreed  facts  that  none 
of  the  children,  until  long  after  the  sale  of  July  21, 1883,  had  notice  or  knowl- 
edge of  the  existence  of  such  power  of  sale.  So  f^  as  Williams  knew,  Sibley 
was  a  pledgee  of  negotiable  paper  secured  by  mortgage,  with  no  special  au- 
thority to  sell  the  same  as  he  would  a  pledge  of  ordinary  chattels,  but  only 
empowered  to  pursue  the  usual  course  of  foreclosure  proceedings.  The  sur- 
plus, $10,000,  was  set  apart  to  him,  with  the  concurrence  of  all  pai-ties  to  the 
assignment,  in  view  of  a  bonaflde  indebtedness  to  him  by  Handy,  and  for  the 
valuable  consideration  that  he  would  extend  the  payment  of  his  claim  against 
Handy.  There  is  nothing  in  the  record  inconsistent  with  the  presumption 
that  the  assignment  to  Williams  of  June  9,  1888,  and  the  agreement  by  Sibley 
in  relation  thereto,  were  one  and  the  same  transaction.  Williams  having  given 
a  valuable  consideration,  Sibley  was  bound  by  his  agreement  to  hold  the  note 
and  mortgage,  and  deliver  the  same  to  Williams,  upon  receiving  payment  of 
$15,000,  and  interest.  The  proviso  of  Sibley  that  nothing  contained  in  the  writ- 
ing signed  by  him  should  prevent  him  from  enforcing  his  security  at  anytime, 
would  not  be  notice  to  Williams  of  a  special  power  of  sale,  but  might  convey  the 
meaning  that  the  one  year's  extension  of  payment  to  Handy  should  not  inter- 
fere with  Sibley's  right  to  enforce  his  security  at  any  time  by  a  regular  fore- 
closure of  the  mortgage.  And  as  between  Williams  and  Handy,  and  the  chil- 
dren of  Handy,  the  equities  of  the  children  in  the  surplus  of  the  note  and  mort- 
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gage,  after  paying  Siblej^s  claim  of  $15,000,  would,  under  the  assignment  of 
June  9th,  follow  and  inure  to  the  beneflt  of  Williams.  Nor  do  we  conceive 
that  the  rights  of  Williams  should  be  concluded  in  equity  by  the  sale  of  the 
pledge  under  a  power  of  which  he  was  not  cognizant  at  the  time  he  agreed 
with  Handy  to^extend  the  time  for  the  payment  of  his  claim  against  him,  and 
which  extension  he  might  not  have  granted,  if  Sibley  had  definitely  notified 
him,  as  he  might  have  done,  of  his  power  to  sell  and  purchase  the  pledged 
collaterals.  The  existence  of  the  power  of  sale  was  a  fact  which,  under  the 
circumstances,  Sibley,  as  a  trustee,  should  have  disclosed  to  Williams,  and  his 
failure  to  communicate  the  fact  to  him  was  contrary  to  the  principles  of  equity. 
In  our  opinion  the -defendant  in  error,  James  W.  Sibley,  has  no  rigl^t  to  ask 
anything  more  than  the  full  payment  of  his  claim,  with  interest;  and  "Eugene 
r,  Williams  is  entitled  to  receive  the  surplus  of  the  mortgage  of  $25,000  over 
and  above  the  sum  of  $15,000,  and  interest,  owing  by  Truman  B.  Handy  to 
the  defendant  In  error.  Judgment  reversed,  and  judgment  for  Eugene  7« 
Williams. 


(107  N.  Y.  244) 

Hodge  et  ah  v.  Sloan.> 
{Court  of  Appeals  of  New  York.    Ocstober  28, 1887.) 

1.  CONTRAOTS— PUBLTO  POLIOT— RbBTRAINT  OP  TRADB. 

One  whose  only  business  was  selling  sand  from  land  which  he  owned,  having  re- 
f  ased  to  sell  a  piece  of  the  land,  on  the  ground  that  it  would  hurt  his  business,  at 
last  agreed  to  do  so  on  the  vendee's  stipulation  not  to  sell  sand  from  it.  Held,  tnat 
the  stipulation  was  not  such  a  restraint  of  trade  as  is  condemned  on  the  ground  of 
public  policy.* 

2.  Covenants— RuNHiNO  wit^  thb  Lani>— Aotuai.  Noticb. 

A  covenant  by  a  vendee  of  land  not  to  sell  sand  therefrom,  the  intention  being  to 
prevent  competition  with  the  vendor,  whether  it  runs  with  the  land  or  not,  is  en- 
forceable against  the  covenantor's  grantee,  buying  with  notice.  Andrews  and 
Eari«,  JJ.,  dissenting. 

Appeal  from  general  term,  supreme  court,  Third  department. 

The  original  action  in  this  case  was  begun  by  Edward  Null  against  Bichard 
Sloan  to  restrain  the  defendant  from  selling  sand  off  of  a  parcel  of  land  sold 
by  plaintiff  to  the  defendant's  grantor,  John  D.  Sloan.  Judgment  was  en« 
tered  for  defendant  upon  an  order  which  affirmed  a  judgment  for  defendant 
dismissing  the  complaint,  entered  upon  a  decision  of  the  court  at  special  term. 
After  appeal  to  this  court,  the  plaintiff  died,  and  his  executor,  Augustus  M. 
Hodge,  was  substituted  as  appellant.  On  the  9th  day  of  May,  1868,  Edward 
Null  was  the  owner  of  certiiin  land  containing  deposits  of  sand,  the  sale  of 
which  constituted  his  whole  business.  The  land  included  about  40  acres,  and 
upon  being  applied  to  by  John  D.  Sloan  for  a  portion  of  the  land,  about  half 
an  acre,  he  refused  to  sell,  because  by  selling  he  would  injure  his  business. 
Afterwards,  upon  Sloan's  agreeing  not  to  sell  any  sand  off  of  the  land,  the 
plaintiff  sold  to  him  the  poilion  of  the  land  he  wished.  A  contract  of  sale 
was  made  which  contained  such  agreement,  and,  in  fulfillment  of  the  contract, 
a  warranty  deed  was  given  from  plaintiff  to  Sloan  containing  a  covenant  by 
the  grantee  '*  not  to  sell  any  sand  off  of  said  premises.  **  The  deed  was  received 
and  duly  recorded,  and  possession  taken.    Afterwards,  Sloan  conveyed  to  his 

1  Reversing  Null  v.  Sloan,  33  Hun,  640,  mem, 

*  Contracts  in  restraint  of  trade  are  valid  when  the  restriction  is  reasonable.  Mande- 
ville  V.  Harman,  (N.  J.)  7  Atl.  Rep.  87;  and  whether  the  restraint  is  reasonable  or  not 
depends  upon  its  being  such  only  as  to  afford  a  fair  protection  to  the  Interest  of  the 
party  in  favor  of  whom  it  is  imposed,  and  not  so  large  as  to  interfere  with  the  Interest 
of  the  public,  Id.  Concerning  the  question  of  the  validity  of  contracts  as  affected  by 
their  being  in  partial  or  general  restraint  of  trade,  see  Dolph  v.  Machinery  Co.,  2S  Fed. 
Rep.  558,  and  note:  Roller  Co.  v.  Cushman,  (Mass.)  9  N.  £.  Rep.  629;  Smith's  Appeal, 
(Pa.)  6  AU.  Rep.  251;  Sutton  v.  Head,  (Ky.)  5  8.  W.  Rep.  410;  Keith  v.  Optical  Co., 
(ArkO  2  S.  W.  Rep.  777;  Finger  v.  Hahn,  (N.  J.)  8  AtL  Rep.  654;  Match  Co.  v.  Roeber, 
(N.Y.)18N,KRep.419. 
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son,  the  defendunt,  Richard  Sloan,  by  deed  containing  no  reference  to  the 
covenant  in  the  deed  from  plaintiff;  but  defemiant,  at  the  time  of  taking  the 
land,  had  full  knowledge  of  the  existence  of  the  covenant.  Against  the  pro- 
test of  plaintiff,  he  opened  a  sand-pit,  and  proceeded  to  sell  the  sand  there- 
from. The  court  held  that  the  covenant  was  void  as  against  public  policy,  be- 
ing in  restraint  of  trade,  and  the  complaint  was  dismissed. 

D,  8.  Morrel,  for  appellants. 

The  invalidity  of  a  contract  cannot  be  taken  advantage  of  by  one  party  be- 
fore restoration,  by  him,  to  the  other  party,  of  the  consideration  paid.  War- 
ren  v.  Jones,  51  Me.  146;  1  Benj.  Sales,  (Corbin,  4th  Amer.  Ed.)  §  521,  note; 
Hunt  V.  2'urfter,  9  Tex.  385.  The  defendant,  with  actual  knowledge  of  the 
covenant  in  the  deed  to  his  grantor,  holds  no  better  position  than  the  grantor 
himself.  Trustees  v.  Lynch,  70  N.  Y.  441.  449.  The  covenant  does  not  re- 
quire such  restraint  of  trade  as  the  law  condemns.  Match  Co.  v.  Roebert  35 
Hun,  421;  Hubbard  v.  Miller,  27  Mich.  15,  19;  Rousillon  v.Rousilloih,  14 
Ch,  Div.  351;  Machine  Co,  v.  Morse,  103  Mass.  73;  Leather-Cloth  Co.  v.  Lop- 
sont,  L.  R.  9  Eq.  345;  Trustees  v.  Lynch,  70  N.  Y.  446.  Plaintiffs'  business, 
and  the  surrounding  circumstances,  must  be  considered  in  determining  the 
validity  of  the  covenant.  Machine  Co.  v.  Morse,  103  Mass.  76;  Ingram  v. 
Stiff,  5  Jur.  (N.  S.)  947;  Match  Co.  v.  Roeber,  85  Hun,  421;  RousUlon  v. 
Rousillon^  14  Gh.  Div.  351.  The  covenant  runs  with  the  land.  Norman  v. 
Wells,  17  Wend.  136;  Verplanck  v.  Wright,  23  Wend.  506;  Van  Rensselaer  v. 
Railroad  Co.,  3  Thomp.  &  C.625;  Brouwer  v.  Jones^  23  Barb.  160;  1  Washb. 
Real  Prop.  495,  504;  2  Washb.  Real  Prop.  286,  288.  There  is  no  inherent 
vice  in  the  covenant.  Hubbard  v.  Miller,  27  Mich.  15, 19;  Van  Rensselaer  v. 
Railroad  Co.,  supra;  Trtisteesv.  Lynch,  70  N.  Y.  446;  PosJ;  v.  WeU,  8  Hun, 
418. 

H.  L.  Huston,  for  respondent. 

The  alleged  covenant  is  not  consistent  with  the  intention  of  the  grant 
Hathaway  y. Payne,  34  N.  Y.  116;  Hill  v.  Priestly,  52  N.  Y.  635;  Craig  v. 
WellSi  11  ^.  Y.  322.  The  covenant,  if  it  is  a  covenant,  does  not  run  with  the 
land,  or  bind  any  one  but  the  covenantor.  Brewer  v.  Marshall,  19  N.  J.  Eq. 
545;  Norcross  v.  James,  2  N.  E.  Rep.  946.  As  between  vendor  and  vendee, 
covenants  running  with  the  land  are  hot  favored  in  law.  1  Broom  &H.  Comm. 
731;  Keppell  y.  Bailey,  2  Mylne  &  K.  517;  Norman  v.  Wells,  17  Wend.  153, 
154.  In  this  case,  equity  will  not  charge  the  conscience  of  the  defendant  to 
observe  the  covenant  of  his  grantor.  Brewtr  v.  Marshall,  19  N.  J.  Eq.  545; 
Case  V.  Height,  3  Wend.  635.  The  alleged  covenant  is  in  restraint  of  trade, 
against  public  policy,  and  inherently  void.  Chappel  v.  Brockway,  21  Wend. 
158;  Dunlop  v.  Gregory,  10  N.  Y.  244;  Weller  v.  Hersee,  10  Hun, 433;  Bank 
V.  King,  44  N.  Y.  87;  CurtU  v.  Qokey,  68  N.  Y.  300;  Ross  y.  Sadybeer,  21 
Wend.  166;  Fisher  v.  bash,  35  Hun,  645;  Maier  v.  Homan,  4  Daly,  168; 
Latorenee  v.  Kiddei-,  10  Barb.  641;  Ai-n^ot  v.  Coal  Co.,  68  N.  Y.  558;  Nobles 
V.  Bates,  7  Cow.  307;  Van  Marter  v.  Baboock,  23  Barb.  633;  Smith  v.  Smith, 
4  Wend.  470;  Noah  v.  Webb,  1  Edw.  Ch.  604;  Sander  v.  Hoffman,  64  N.  Y. 
248;  Mott  v.  Mott,  11  Barb.  127;  Breioer  v.  Marshall,  19  N.  J.  Eq.  538. 

Danforth,  J.  The  conclusion  of  the  trial  court  is  against  our  ideas  of 
natural  justice;  for  it  takes  from  one  party  an  advantage  Which  he  refused  to 
sell,  and  secures  to  the  other,  without  price,  a  privilege  which  his  grantor 
was  unable  to  buy.  Nor  do  we  find  that  this  denial  of  private  right  is  re- 
quired by  any  rule  of  public  policy.  Assuming,  with  the  respondent,  that 
the  covenant  is  in  restraint  of  trade,  it  is  still  valid  if  it  imposes  no  restriction 
upon  one  party  which  is  not  beneficial  to  the  other,  and  was  induced  by  a  con- 
sideration which  made  it  reasonable  for  tlie  parties  to  enter  into  it;  or,  in 
other  words,  if  it  was  a  proper  and  useful  contract,  or  such  as  could  not  be  dis- 
regarded without  injury  to  a  fair  contractor.     This  is  the  doctrine  of  Chap* 
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pel  V.  Brockway,  21  Wend.  157  and  Ross  v.  8ad0heert  Id.  166,  derived  by  a 
learned  court  from  the  leading  case  of  Mitchel  \%  Reynolds,  1  P.  Wms.  181» 
and  an  examination  pf  subsequent  decisions.  It  is  also  so  amplified  and  dis- 
cussed in  a  case  just  decided  by  this  court  {Match  Co,  v,  Roeber,  106  N.  Y. 
473,  13  N.  E.  Hep.  419,  opinion  by  Andrews,  J  )  as  to  make  any  elaboration 
of  the  general  rule  quite  superfluous.  The  subject  of  the  contract  at  the  bot- 
tom of  this  controversy  was  a  piece  of  land  whicli  Sloan,  wanted  to  buy,  and 
which  the  plaintiff  was  willing  to  sell,  provided  it  should  not  be  made  an  in- 
strument for  the  destruction  of  his  means  of  livelihood,  or  detrimental  to  his 
business.  The  principle  which  favors  freedom  of  trade  requires  tliat  every 
man  shall  be  at  liberty  to  work  for  himself,  and  shall  not  deprive  himself  or 
tlie  state  of  the  benefit  of  his  industry  by  any  contract  that  he  enters  into. 
The  same  principle  must  Justify  a  party  in  witholding  from  market  the  tools 
or  instruments  or  means  by  which  he  gains  the  support  of  his  family,  or  if^ 
as  in  the  case  before  us,  the  instrument  or  means  are  susceptible  of  several 
uses,  one  of  which  will  work  mischief  to  himself  by  the  loss  or  impairment  of 
his  livelihood,  there  is  no  reason  of  public  policy  whicli  requires  him,  upon  a 
sale  of  the  instrument,  to  consent  to  that  use,  or  prohibits  him  from  binding 
his  vendee  against  it.  We  see  nothing  unreasonable  in  the  restriction  which 
the  grantee  imposed  upon  himself.  He  was  not  a  dealer  in  sand.  He  wanted 
to  buy  the  land  on  the  best  terms  and  in  the  most  advantageous  way;  and,  in 
order  to  do  this,  it  was  necessary  that  he  should  preclude  himself  from  so  using 
it  as  that,  by  its  means,  he  should  enter  into  competition  with  the  vendor.  I 
cannot  find  that  such  a  covenant  contravenes  any  rule  of  public  policy,  nor 
that  it  is  incapable  of  being  enforced  in  a  court  of  equity.  It  stands  upon  a 
good  consideration,  and  is  not  larger  than  is  necessary  for  the  protection  of 
ilie  covenantee  in  the  enjoyment  of  his  business. 

But  the  question  presented  is,  upon  the  conceded  facts,  really  one  of  indi 
vidual  right,  with  which  the  question  of  public  policy  has  little  if  anythingto 
do.  Parties  competent  to  contract  have  contracted,  the  one  to  sell  a  portion 
of  his  land,  but  only  upon  such  conditions  as  will  protect  himself  in  the  pros- 
ecution of  business  carried  on  upon  the  residue,  the  other  agreeing  to  buy  foi 
a  consideration  affected  by  that  condition,  and  enabled  to  do  so  only  by  acced- 
ing to  it,  and  h6  therefore  binds  himself  by  contract  to  limit  the  use  of  the 
land  purchased  in  a  particular  manner.  There  seems  no  reason  why  he  and 
his  grantee,  taking  title  with  notice  of  the  restriction,  should  not  be  equall) 
bound.  The  contract  was  good  between  the  original  parties,  and  it  should,  in 
equity  at  least,  bind  whoever  takes  title  with  notice  of  such  covenant.  By 
reason  of  it,  the  vendor  received  less  for  his  land;  and  the  plain  and  expressed 
intention  of  the  parties  would  be  defeated  if  the  covenant  could  not  be  en- 
forced as  well  against  a  purchaser  with  notice  as  against  the  original  cove- 
nantor. In  Older  to  uphold  tlie  liability  of  the  successor  in  title,  it  is  not  nee* 
essary  that  the  covenant  should  be  one  technically  attaching  to  and  concern- 
ing the  land,  and  so  running  with  the  title.  Itis  enough  that  a  purchaser 
has  notice  of  it;  the  question  in  equity  being,  as  is  said  in  Talk  v.  Moxhay^ 
11  Beav.  571.  2  Phil.  Ch.  774,  not  whether  the  covenant  ran  with  the  land, 
but  whetlier  a  party  shall  be  permitted  to  use  the  land  inconsistently  with  the 
contract  enteied  into  by  his  vendor,  and  with  notice  of  which  he  purcluised. 
This  principle  was  applied  in  Tallmadge  v.  Bank,  26  N.  Y.  105,  where  the 
equity  in  regard  to  the  manner  of  improvement  and  occupation  of  certain  land 
grew  out  of  a  parol  contr^ict  made  by  the  owner  with  the  purchaser,  and  was 
held  binding  upon  a  subsequent  purchaser  with  notice,  although  his  legal  title 
was  absolute  and  unrestricted.  In  I'ltistees  v.  Lynch,  70  N.  Y  440,  the  ac- 
tion was  brought  to  restrain  the  carrying  on  of  business  on  certain  premises 
in  the  city  of  New  York  of  which  the  defendant  was  owner^  upon  the  ground 
that  the  premises  were  subject  to  a  covenant  reserving  the  property  exclu- 
v.l7N.K.no.4 — 22 
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sjlvely  for  dwelling-houses.  The  court  below  held,  among  other  things,  that 
the  covenant  did  not  run  with  the  land,  and  that  the  restriction  against  car- 
rying on  any  business  on  the  preoQises  was  liable  to  conflict  with  the  public 
welfare,  and  judgment  was  given  for  the  defendant.  Upon  ai)peal  it  was  re- 
versed; the  covenant  held  to  be  binding  upon  a  subsequent  grantee  with  no- 
tice, as  well  upon  the  original  covenantor.  So  the  restraint  may  be  against 
the  use  of  the  premises  for  one  or  another  particular  purpose,  as  that  no 
building  thereon  "shall  be  used  for  the  sale  of  ale,  beer,  spirits,"  etc.,  "or  as 
an  inn.  public-house,  or  beer-house,"  {Carter  v.  Williams,  L.  R.  9  Eq.  678;) 
and  it  is  said  a  man  may  covenant  not  to  erect  a  mill  on  his  own  lands, 
{Mitchel  V.  Reynolds,  supra.)  Many  other  instances  of  restraint  might  be 
referred  to;  and  where  it  is  of  such  nature  as  concerns  the  mode  of  occupying 
or  dealing  with  the  property  purchased  in  the  way  of  business  operations,  or 
even  the  omission  of  all  business,  or  certain  kinds  of  business,  or  the  erection 
or  non-erection  of  buildings  upon  the  property,  we  see  no  reason  to  doubt  the 
validity  of  an  agreement,  fair  and  valid  in  other  respects,  which  secures  that 
restraint.  Indeed,  it  seems  well  settled  by  authority  that  a  personal  obliga- 
tion so  insisted  upon  by  a  grantor,  and  assumed  by  a  grantee,  which  is  a  re- 
striction as  to  the  use  of  the  land,  may  be  enforced  in  equity  against  the 
grantee  and  subsequent  purchasers  with  notice.  Parker  v.  Nightingale,  6 
Allen,  341,  344;  Burhavh  v.  Pillshury,  48  N  H.  476.  Nor  is  it  essential 
that  the  assignees  of  the  covenantor  should  be  named  or  referred  to.  Mor- 
land  V.  Cook,  L.  R.  6  Eq.  252.  In  Tulk  v.  Moxhay,  1  Hall  &  Tw.  105,  it  was 
said  that  the  jurisdiction  of  the  court  in  such  cases  is  not  fettered  by  the  ques- 
tion whether  the  covenant  does  or  does  not  run  with  the  land.  In  that  case 
the  purchaser  of  the  land,  which  was  conveyed  to  him  in  fee-simple,  cove- 
nanted with  the  vendor  that  the  land  should  be  used  and  kept  In  ornamental 
repair  as  a  pleasure-garden,  and  it  was  held  that  the  vendor  was  entitled  to 
an  injunction  against  the  assignee  of  the  purchaser  to  restrain  them  from 
buildmg  upon  the  land.  Upon  the  appeal,  the  chancellor  (Cottenhah)  said: 
"1  have  no  doubt  whatever  upon  the  subject.  In  short,  I  cannot  have  a  doubt 
upon  it,  without  impeaching  what  I  have  considered  as  the  settled  rule  of  this 
court  ever  since  I  have  known  it.  Where  the  owner  of  a  piece  of  land  enters 
into  contract  with  his  neighbor,  founded,  of  course,  upon  a  valuable  or  other 
good  consideration,  that  he  will  either  use  or  abstain  from  using  his  land  in 
such  a  manner  as  the  other  party  by  the  contract  particularly  specifies,  it  ap- 
pears to  me  the  very  foundation  of  the  whole  of  its  jurisdiction  to  maintain 
that  this  court  has  authority  to  enforce  such  a  contract.  It  has  never,  that  I 
know  of,  been  disputed."  The  question  before  the  court  was  stated  to  be 
whether  a  party  taking  property  with  a  stipulation  to  use  it  in  a  paiticular 
manner,  will  be  permitted  by  the  court  to  use  it  in  a  way  diametrically  op- 
posite to  that  which  the  party  has  stipulated  for.  "Of  course,"  he  says,  "of 
course,  the  party  purchasing  the  property  which  is  under  such  restriction 
gives  less  for  it  than  he  would  have  given  if  he  had  bought  it  unincumbered. 
Can  there,  then,  be  anything  much  more  inequitable  or  contrary  to  good  con- 
science, than  that  a  party  who  takes  property  at  a  less  price  because  it  is  sub- 
ject to  a  restriction  should  receive  the  full  value  from  a  third  party,  and  that 
such  third  party  should  then  hold  it  unfettered  by  the  restriction  under  which 
it  was  granted?  That  would  be  most  inequitable,  most  unjust,  and  most  un- 
conscientious; and,  as  far  as  I  am  informed,  this  court  never  would  sanction 
any  such  course  of  proceeding. "  And,  in  language  very  applicable  to  the  case 
before  us,  he  adds:  "Without  adverting  to  any  question  about  a  covenant 
running  with  land  or  not,  I  consider  that  this  piece  of  land  is  purchased  sub- 
ject to  an  equity  created  by  a  party  competent  to  create  it;  that  the  present 
defendant  took  it  with  distinct  knowledge  of  such  equity  existing;  and  that 
such  equity  ought  to  be  enforced  against  him,  as  it  would  have  been  against 
the  party  who  originally  took  the  land  from  Mr.  Tulk."    This  case  is  cited 
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and  followed,  as  to  restrictive  covenants,  in  many  cases.  Brown  v.  Railway 
Co.,  2  Q.  B.  Div.  406;  Railway  Co.  v.  Qomm,  20  Ch.  Div.  562.  576. 

Each  case  vyili  depend  upon  its  own  circumstances,  and  the  jurisdiction  of 
a  court  of  equity  may  be  exercised  for  their  enforcement,  or  refused,  accord- 
ing to  its  discretion,  (T7t^tees  v.  Thacher,  87  :N.  Y.  311;)  but,  where  the 
agreement  is  a  just  and  honest  one,  its  judgment  should  not  be  in  favor  of 
the  wrong-doer.  Such  seems  to  us  the  character  of  the  covenant  in  question. 
It  is  restrictive,  not  collateral  to  the  land,  but  relates  to  its  use;  and,  upon 
the  facts  found,  the  plaintiff  is  entitled  to  the  equitable  relief  demanded. 
Brewer  v.  Marshall,  19  N.  J.  Eq.  637,  is  cited  by  the  respondent  as  requir- 
ing a  different  construction.  The  general  rules  in  regard  to  such  covenants 
are  not  stated  differently  in  that  case;  but,  in  the  opinion  of  the  court,  it 
was  not  one  for  the  interference  of  the  court  of  equity.  Among  many  other 
•cases,  Tulk  v.  Moxhay,  supra,  5s  cited;  and  the  learned  court  say:  "It  will 
be  found,  upon  examination,  that  these  decisions  proceed  upon  the  principle 
of  preventing  a  party  having  knowledge  of  the  just  rights  of  another  from 
.defeating  such  rights,  and  not  upon  tlie  idea  that  the  engagements  enforced 
create  easements,  or  are  of  a  nature  to  run  with  the  land.  In  some  of  the  in- 
stances the  language  of  the  court  is  very  clear  on  this  point."  And,  from  a 
"review  of  the  authorities,"  the  court  say  "it  is  entirely  satisfied  that  a  court 
*of  equity  wiH  sometimes  impose  the  burden  of  a  covenant  relating  to  lands 
on  the  alienee  of  such  lands,  on  a  principle  altogether  aside  from  the  existence 
of  an  easement,  or  the  capacity  of  such  covenant  to  adhere  to  the  title. "  The 
only  question  which  the  court  regarded  as  possessed  of  difficulty  was  whether 
the  covenant  then  in  controversy  was  embraced  within  the  proper  limits  of 
this  branch  of  equitable  jurisdiction.  By  a  divided  court,  an  injunction  was 
denied.  The  circumstances  were  quite  unlike  those  before  us,  and  the  de- 
cision furnishes  no  precedent  for  us  to  follow. 

The  judgment  appealed  from  should  be  reversed,  and  iiew  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Peckham,  J.,  not  voting,  and  Andrews  and  Earl,  JJ., 
dissenting,  because,  in  their  opinion,  the  covenant  was  a  personal  one,  and 
did  not  bind  the  grantee  of  the  land.    Judgment  reversed. 


(110  N.  y.  55)  ^  «  .      i 

Born  v.  Schrenkeisek  et  at. 
iCtywrt  of  Appeals  of  New  Tork.    June  6, 1888.) 

1.  Equitt— Reformation  of  CJontracts—Mibtakb— Waives. 

Where,  in  an  action  upon  a  written  contract,  defendants  allege  a  mistake  in  re 
ducing  the  same  to  writing,  but  do  not  pray  judgment  for  a  reformation  of  the  con- 
tract, the  defect  in  the  answer  is  waived,  if  not  raised  until  after  the  trial. 

2.  Same—Deobbb. 

In  such  case,  if  the  facts,  as  found  by  the  court,  show  that  defendants  were  en- 
titled to  a  reformation  of  the  contract,  the  technical  error  of  decreeing  a  dismissal 
of  the  hill  instead  of  a  reformation  of  the  contract  is  not  cause  for  remanding  the 
case,  hut  the  decree  will  be  modified  to  conform  to  the  findings. 
8.  Bame — Pleading. 

Where  it  is  sought  to  reform  a  written  instrument  on  the  ground  of  mistake  in 
reducing  the  same  to  writings  there  having  laeen  no  mistake  in  the  contract  as 
agreed  upon,  it  is  not  necessary  to  allege  that  the  mistake  was  mutual^ 

Appeal  from  general  term,  superior  court,  city  of  New  YorK. 

Action  by  Peter  Bom  against  Henry  Schrenkeisen  and  Martin  Schrenkeisen 

^  As  to  the  mistakes  against  which  equity  will  relieve,  and  the  proof  necessary  to  ob- 
tain a  reformation  of  a  written  instrument,  see  Fehlberg  v.  Cosine,  (R.  I.)  18  Atl.  Rep. 
110,  and  note;  Frederick  v.  Henderson,  <Mo.)  7  S.  W.  Rep.  186;  Rousseau  v.  Lambert, 
(Ky.)  Id.  823:  Clark  v.  Roots,  (Ark.)  6  S.  W.  Rep.  728;  Komegay  v.  Everett,  (N.  C.)  S 
S.  fc.  Rep.  418;  Worsley  v.  Insurance  Co.,  (Iowa,)  88  N.  W.  Rep.  161. 
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to  recover  royalties  on  a  patent  assigned  by  the  plaintiff  to  defendants.  Judg- 
ment for  defendants.    Plaintiff  appeals. 

Wehle  (£•  Jordan,  {Henry  Wehle,  of  counsel,)  for  appellant. 

The  answer  does  not  contain  an  allegation  which  would  justify  a  reforma- 
tion of  the  contract.  To  authorize  a  reformation,  the  pleading  must  aver 
facts  showing  a  mutual  mistake,  and  demand  theteformation.  Bank  v.  Barnes, 
i  Abb.  Dec.  83;  Steoens  v.  Mayer,  84  N.  Y  296.  The  findings  of  the  court 
do  not  justify  a  reformation  of  the  contract.  Nevins  v.  Bunlap,  83  N.  Y. 
676;  Mead  v.  Insurance  Co,,  64  N.  Y.  453;  Kilmer  v.  Smith,  43  N.  Y.  Super. 
Ct.  461;  Moran  v.  McLarty,  75  K.  Y.  25;  Jackson  v.  Andrews,  59  N.  Y. 
244. 

W,  W.  McFarland,  for  respondent. 

Earl,  J.  The  plaintiff  instituted  this  action  to  recover  the  amount  of 
royalties  claimed  to  be  due  from  the  defendants  upon  an  assignment  of  a  pat- 
ent. The  invention  was  a  folding  chair,  and  the  patent  therefor  was  issued 
June  27,  1876,  and  the  plaintiff  assigned  the  patent  to  the  defendants,  Octo- 
ber 7  of  the  same  year.  The  assignment  was  absolute  in  form,  and  purported 
to  be  in  consideration  of  61*200,  and  a  royalty  of  75  cents  on  each  chair  manu- 
factured under  the  patent.  At  the  same  time  the  defendants  gave  to  the 
plaintiff  a  license  to  make,  use,  and  sell  folding  chairs  under  the  patent  at  his 
shop  in  the  city  of  New  York,  for  the  full  term  of  the  letters  patent,  the  de- 
fendants agreeing  during  that  time  not  to  sell  any  chairs  made  under  the  pat- 
ent in  the  cities  of  New  York  and  Brooklyn.  On  the  back  of  the  license  was 
written  the  following  agreement:  "We  agree  to  number  the  chairs  in  rota- 
tion, pay  royalty  every  month  if  desired,  and  show  our  sales-books  for  the 
confirmation  of  the  numbers  sold.  We  further  agree  to  pay  royalty  on  not 
less  than  six  hundred  chairs  a  year,  and  should  we  fall  in  this  the  agreement 
ahall  be  null  and  void."  Signed  by  "M.  &  H.  Schrenkeisen,  By  M. Schken- 
KEiSEN."  The  defendants  went  on  and  manufactured  some  chairs  under  the 
patent,  and  paid  the  plaintiff  the  royalties  in  full  for  all  the  chairs  manufact- 
ured by  them.  But  they  did  not  manufacture  600  chairs  a  year,  and  this  ac- 
tion was  commenced  May  13,  1884,  to  recover  royalties  upon  the  claim  of  the 
plaintiff  that  he  was  entitled  to  royalties  upon  not  less  than  600  chairs  each 
year.  The  defendants  in  their  answer  alleged,  in  substance,  that  it  was  the 
true  agreement  between  the  parties  that,  unless  they  were  able  to  sell  at  least 
600  chairs  a  year,  the  invention  should  be  considered  a  failure,  and  aban- 
doned, and  the  entire  agreement  between  the  parties  should  terminate  and  be- 
<x)me  void,  and  that  it  was  the  intention  of  the  parties  to  express  that  agree- 
ment in  the  memorandum  indorsed  upon  the  license,  and  that  it  was  not  the 
intention  of  either  party  to  thereby  express  an  obligation  or  agreement  on  the 
part  of  the  defendants  to  make  600  chairs  a  year,  or  pay  the  sum  of  75  cents 
per  chair  upon  that  number  of  chairs,  whether  they  were  in  fact  sold  or  not; 
and  they  allege  that  they  had  fully  accounted  to  the  plaintiff  for  and  paid  to 
him  all  the  royalties  upon  the  number  of  chairs  made  and  sold  by  them.  It  is 
unnecessary  to  notice  the  curious  stages  by  which,  after  one  trial  of  the  ac- 
tion, the  present  issues  between  the  parties  were  reached.  The  ctise  was 
brought  to  trial  at  a  special  term  of  the  superior  court,  and  the  court  found, 
as  matter  of  fact,  that  at  the  time  of  making  the  agreement  for  the  sale  and 
transfer  of  the  patent  the  plaintiff  desired  that  the  defendants  should  become 
obligHted  to  pay  liim  75  cents  a  chair  on  not  less  than  600  chairs  annually; 
that  the  defendants  refused  to  agree  to  that,  and  refused  to  pay  royalty  on  any 
more  chairs  than  they  m^mufactured,  but  offered  to  agree  that,  if  the  number 
did  not  amount  to  600  a  year,  then  and  in  that  case  the  agreement  should  be 
entirely  null  and  void;  that  the  plaintiff  assented  to  that  agreement,  and,  in 
order  to  express  the  agreement,  the  memorandum  was  written  on  the  license 
as  above  set  out;  that  the  agreement  between  the  paities,  as  finally  made,  was 
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that  the  plaintiff  should  assign  to  the  defendants  the  patent,  receiving  $1,200 
in  cash  down,  and  75  cents  a  chair  upon  each  chair  manufactured  and  sold  by 
the  defendants  under  the  patent,  and  that,  unless  thej  were  able  to  manufact- 
ure and  sdl  at  least  600  chairs  a  year,  then  the  agreement  was  to  become 
null  and  void ;  that  they  were  not  under  any  circumstances  to  pay  the  plain- 
tiff more  than  75  cents  a  chair  upon  each  chair  manufactured  and  sold  by 
them ;  that  they  were  to  exhibit  their  sales-books  to  the  plaintiff,  that  he  might 
inspect  tlie  account  of  sales,  and  to  number  the  chairs  made  and  sold  by  them 
in  rotation,  and  that  the  agreement  so  made  was  in  all  respects  performed  by 
the  defendants;  and  he  found,  as  conclusion  of  law,  that  the  defendants  were 
entitled  to  judgment,  and  that  the  complaint  be  dismissed,  with  costs.  We 
think  the  defendants'  answer  sufficiently  alleged  the  mistake  in  reducing  the 
agreement  of  the  parties  to  writing.  It  was  not  necessary  for  them  to  allege 
a  mutual  mistake  in  the  reduction  of  the  agreement  to  writing,  there  being 
no  mistake  as  to  the  agreement.  In  sucii  a  case,  if  by  the  mistake  of  the 
scrivener,  or  by  any  other  inadvertence,  the  writing  does  not  express  the  agree- 
ment actually  made,  it  may  be  reformed  by  the  court.  It  is  only  where  the 
action  is  to  reform  the  agreement  itself  that  it  is  required  that  it  should  be  al- 
leged in  the  pleadings  and  proved  on  the  trial,  that  the  mistake  was  mutual. 
Where  there  is  no  mistake  about  the  agreement,  and  the  only  mistake  alleged 
is  in  the  reduction  of  that  agreement  to  writing,  such  mistake  of  the  scriv- 
ener, or  of  either  party,  no  matter  how  it  occurred,  may  be  corrected.  Pitcher 
V.  Hennessey^  48  N.  ^'  \\h<  We  think  there  was  sufficient  evidence  to  show 
that  the  agreement  as  urawn  did  not  express  the  true  agreement  previously 
made  between  the  parties;  because  by  that  agreement  the  defendants  wereal>- 
solutely  obligated  to  pay  royalties  on  not  less  than  600  chairs  per  year,  whether 
they  manufactured  them  or  not,  and  it  was  at  the  sole  option  of  the  plaint- 
tiff,  in  case  the  defendants  were  in  default  in  paying  royalties  upon  so  many 
chairs,  to  declare  the  agreement  null  and  void.  It  is  a  general  rule  that,  when 
a  written  instrument  provides  that  it  shall  become  void  in  case  of  default  by 
one  party  to  perform  some  covenant  therein  contained,  it  becomes  void  only 
upon  the  claim  and  at  the  option  of  the  party  for  whose  benefit  the  covenant 
WHS  inserted,  and  who  is  injured  by  the  default.  Hyde  v.  Watts,  12  Mees.  & 
W.  264;  Rede  v.  Farr,  6  Maule  &  8.  121;  Roehner  v.  Inaurance  Co,,  63  N. 
Y.  160.  A  case  was  therefore  made  upon  the  pleadings,  proofs,  and  findings 
for  a  reformation  of  the  agreement,  so  that  it  should  become  void  in  cj&e  the 
defendants  were  unable  to  manufacture  and  sell  at  least  600  chairs  a  year,  and 
obligating  them  to  pay  royalties  only  upon  so  many  chairs  as  they  should 
manufacture  and  sell.  But  it  is  claimed  that  there  was  no  prayer  in  the  de« 
fendants'  answer  to  have  the  agreement  reformed,  and  that  is  true.  The  de- 
fendants should,  by  way  of  counter-claim,  have  alleged  the  facts  entitling 
them  to  a  reformation  of  the  agreement,  and  should  have  prayed  judgment  for 
such  reformation,  and  upon  that  counter-claim  the  plaintiff  could  have  taken 
issue.  But  this  defect  in  the  answer  was  not  mentioned  upon  the  trial,  or  in 
any  way  called  to  the  attention  of  the  court,  so  far  as  appears  in  the  record. 
All  the  proof  was  given  witlioat  objection,  as  if  the  pleadings  were  in  proper 
form  to  justify  it,  and  therefore  the  objection  to  the  answer  must  be  deemed 
to  have  been  waived,  and  is  not  now  available  to  the  plaintiff.  It  is  also  ob- 
jected that  the  court  at  the  trial  term  did  not  order  the  agreement  to  be  re- 
formed, and  that  it  was  not  reformed  by  the  judgment.  In  that  respect,  also,  we 
think  there  is  technical  error.  As  the  writing  stood  unreformed,  the  plaintiff 
was  entitled  to  recover.  But  as  sufficient  facts  for  the  reformation  of  the  agree- 
ment were  alleged,  and  as  the  facts  found  clearly  entitled  the  defendants  to  a 
reformation  of  the  agreement,  the  omission  to  provide  for  the  reformation  must 
have  been  by  inadvertence.  The  elements  for  a  reformation  all  exiijted  in  the 
record,  and  the  judgment  may  now  be  so  modified  as  to  grant  a  reformation. 
It  is  deal*  that  the  case  was  tried  upon  the  assumption  by  both  parlies  that,  if 
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the  defendants  provai  the  facts  alleged  in  their  answer,  they  were  entitled 
either  to  a  dismissal  of  the  complaint,  or  to  a  reformation  of  th«  written  agree- 
ment. The  controversy  was  not  over  forms,  but  over  facts.  Our  conclusion, 
therefore,  is  that  the  judgment  should  be  modified  so  as  to  reform  the  agree- 
ment in  accordance  with  the  findings  of  fact,  and  the  judgment,  as  so  modified, 
should  be  affirmed,  without  costs  to  either  party  upon  this  appeal. 
All  concur. 


(110  N.  Y.  625) 

Hudson  v.  Ooean  S.  S.  Co.* 

{Court  of  Appeals  of  New  York.    June  6, 1888.) 

Master  autd  Sbrvant— Negligence— Assumption  op  Risk. 

Plaintiff,  who  had  been  for  some  time  a  longshore-man,  while  loading  defend- 
ant's vessel  was  thrown  into  the  water  and  injured  by  the  fall  of  the  platform  be- 
tween the  vessel  and  the  dock.  According  to  plaintiff^s  evidence,  It  is  the  duty 
of  longshoro-men  to  attend  to  the  fastenings  of  the  platform,  which  is  left  loose  on 
the  shore  side,  and  to  regulate  the  fastenings  to  the  rise  and  fall  of  the  tide.  The 
platform  was  in  good  order,  and  no  neglect  was  shown  on  the  part  of  defendant. 
Meldy  that  plaintilE  cannot  recover  for  injuries  sustained.* 

Appeal  from  general  term,  supreme  court,  First  department. 

Action  by  John  Hudson  against  the  Ocean  Steam-Ship  Company  of  Savan- 
nah for  damages  for  injuries  sustained  by  plaintiff  while  engaged  in  loading 
defendant's  vessel.    The  complaint  was  dismissed,  and  the  plaintiff  appeals. 

8amH  H,  Randall  for  appellant.    Nathan  Bijur,  for  respondent. 

Gray,  J.  The  trial  court  refused  to  submit  the  case  to  the  jury,  and  dis- 
'  missed  the  complaint,  and  its  action  was  approved  by  the  general  term.  We  see 
:  no  error  committed  in  so  doi  ng.  The  plaintiff,  while  engaged  in  putting  freight 
'on  board  of  one  of  defendant's  steam-ships,  at  its  dock  in  New  York  city,  by 
j means  of  a  truck,  which  he  wheeled  from  dock  to  ship  over  a  platform  or 
i"skid,"  was  precipitated  into  the  water  by  the  fall  of  the  "skid,"  and  thereby 
iwas  injured.  It  is  usual  to  truck  freight  over  such  a  platform,  and  the 
.plaintiff  had  been  for  some  time  engaged  as  a  longshore-man  in  that  kind  of 
-work,  and  on  that  very  dock.  According  to  the  evidence  adduced  on  plain- 
|tiff*8  behalf,  it  is  the  duty  of  the  longshore-men,  when  engaged  in  trucking 
^freight,  to  attend  to  the  fastenings  of  the  "skid."  It  is  only  made  fast  by 
?ropes  at  the  ship  end,  the  shore  end  being  left  loose  to  allow  of  its  movement 
with  that  of  the  ship.  As  the  tide  falls,  the  ship  fastenings  must  be  length- 
,ened  to  conform.  The  proofs  showed  the  "skid"  to  be  in  good  order,  and 
'  the  slipping  of  the  shore  end  was  caused  by  some  omission  of  those  engaged 
I  at  work  to  attend  to  its  fastenings;  or  the  fall  noiay  have  been  caused  by  the 
swell  of  some  moving  vessel.  No  fault  or  neglect  was  shown  on  defendant's 
^part.  The  principle  upon  which  actions  are  allowed  against  a  master  by  his 
I  servant  is  the  obligation  resting  upon  the  former  to  furnish  adequate  and  safe 
^appliances,  and  such  as  are  usual  in  the  particular  business  in  which  the 
sservant  is  employed.  That  is  a  duty  implied  from  their  contract,  and  failure 
^of  the  master  in  that  duty  renders  him  responsible  to  his  servant  for  injuries 
occurring.  But,  if  the  master  has  performed  his  duty  in  that  respect,  the 
Servant  takes  all  the  risks  involved  in  the  work  in  which  he  is  engaged,  and 
of  his  own  and  his  fellow-servants'  negligence.    The  opinion  of  the  learned 

1  Affirming  88  Hun,  644,  niem. 
,  *In  general,  as  to  the  risks  of  employment  assumed  by  a  servant  on  entering  the 
service  of  his  master,  see  Railway  Oo.  v.  Frawley,  (Ind.)  9  N.  JS.  Rep.  694,  and  note; 
Schultz  V.  Railway  Co.,  (Wis.)  81  N.  W.  Rep.  821,  and  note;  Railway  Ck).  v.  Bradford, 
(Tex.)  2  S.  W.  Rep.  595,  and  note;  Hewitt  v.  Railroad  Co.,  (Mich.)  84  N.  W.  Rep.  659, 
and  note:  Scott  v.  Railway  Co.,  (Or.)  18  Paa  Rep.  98:  Olson  v.  Railway  Co.,  (Minn.) 
85  N.  W.  Rep.  866;  Murphy  v.  Greeley,  (Mass.)  15  N.  E.  Rep. 654;  Railway  Co.  v.  DiUard, 
(Tex.)  8  S.  w.  Rep.  118.  As  to  who  are  fellow-servants,  see  Woloott  v.  Studebaker,  84 
ted.  Rep.  8,  and  note;  McMaster  v.  Railway  Co.,  (Miss.)  4  South.  Rep.  59. 
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judge  at  general  term  ably  disposed  of  the  case,  and  renders  it  unnecessary 
for  us  to  f uiiiher  coiJBider  the  appeal.     Tlie  judgment  of  the  general  term,  af- 
firming the  judgment  entered  in  favor  of  the  defendant,  should  be  affirmed. 
All  concur. 


(109  N.  y.  889) 

People  v.  Gillson. 
{Court  of  Appeals  of  New  York.    Juno  5,  1888.) 

CJONSTlTUTIONAIi  LAW— POLICE  PoWER— PREMIUM  GiVING  BT  FOOD  SEtLERS. 

Acts  N.  Y.  1887,  c.  691,  amendatory  of  Pen.  CJode,  f  885a,  making  it  a  misdemeanor 
for  any  person  who  sells  food  to  give  away  therewith,  as  a  part  of  the  transaotion 
of  sale,  any  other  thing  as  a  premium,  gift,  etc.,  is  in  violation  of  the  constitutionaL 
provision  which  secures  to  each  person  his  liberty  and  property;  and  is  not  within 
the  proper  exercise  of  the  police  power  of  the  state,  either  to  protect  the  public 
health  and  safety,  or  to  prohibit  lotteries,  or  to  regelate  trade;  nor  is  it  a  valid 
exercise  of  the  lej^slative  power  to  enact  what  shall  amount  to  a  crime* 

Appeal  from  general  term,  supreme  court.  Third  department. 

Trial  and  conviction  of  Hugh  B.  Gillson  for  selling  food,  and  giving  away, 
as  a  part  of  tlie  transaction,  a  premium,  in  violation  of  the  act  of  1887.  The 
defendant  appeals. 

Hamilton  Harris  and  Montignani  <fe  8c7ierer,  for  appellant. 

Franklin  M.  Dan^her,  for  respondent. 

Section  335a,  Pen.  Code,  (chapter  691,  Laws  1887,)  is  not  in  violation  of 
nor  contrary  to  the  provisions  of  the  fourteenth  amendment  to  United 
States  constitution.  U.  S.  v.  Ciiiihshank,  92  U.  S.  642,  569;  U.  S.  v.  Har- 
ris, 106  U.  S.  629,  644,  1  Sup.  Ct.  Rep.  601.  That  amendment  has  not  taken 
from  the  states  the  powers  of  police  that  were  reserved  at  the  time  the  orig- 
inal constitution  was  adopted.  Beer  Co,  v.  Massachusetts,  97  U.  S.  25; 
Slaughter-House  Cases,  16  Wall.  36,  130;  Barhier  v.  Connolly,  113  U.  S.  27, 
32,  5  Sup.  Ct.  Rep.  357;  Mugler  v.  Kansas,  8  Sup.  Ct.  Rep.  273.  The  act 
does  not  abridge  the  privileges  and  immunities  of  citizens.  17.  8.  v.  Cruik- 
shank,  92  U.  S.  542,  669;  People  v.  Qallaghe7\  93  2^.  Y.  438;  Bradrjoell  v. 
State,  16  Wall.  130;  Cory  v.  CarUr,  48  Ind.  327,  17  Amer.  Rep.  738.  It  is 
a  valid  exercise  of  the  police  power  as  a  statute  in  furtherance  of  the  prohibi- 
tion against  lotteries.  People  v.  Noelke,  94  H.  Y.  142;  Wilkinson  v.  QUI, 
74  N.  Y.  67;  Com.  v.  Wright,  137  Mass.  250;  Com.  v.  Sullivan,  15  N.  E. 
Rep.  491;  Governors  v.  Union,  7  N.  Y.  238;  Hull\.  Ruggles,  56  N.  Y.  424; 
Walker  y.  State,  49  Ala.  398;  Dunn  v*  People,  40  111.  465;  Thomas  v.  People, 
59  HI.  160;  State  v.  Clarke,  33  N.  H.  329;  Skiff  v.  Johmon,  hi  N.  H.  475; 
V.  S.  v.  Olney,  1  Deady,  461.  It  is  a  valid  exercise  of  the  police  power  as  a 
health  law, — ^a  regulation  of  trade  in  food  products.  In  re  Jacobs,  98  H.  Y. 
98;  People  v.  Marx,  99  N.  Y.  377,  2  N.  E.  Rep.  29;  Wynehamer  v.  People, 
13  N.  Y.  412;  Stone  v.  Mississippi,  101  U.  S.  814;  Bertholf  v.  C'ReUly,  74 
N.  Y.  509;  State  v.  Burgoyne,  7  Lea,  173,  40  Amer.  Rep.  60;  Dahhs  v.  State, 
89  Ark.  353,  43  Amer.  Rep.  275;  Davis  v.  State,  68  Ala.  58,  44  Amer.  Rep. 
128.  It  does  not  deprive  the  accused  of  his  property,  (Bertholf  v.  O^Rellly, 
74  N.  Y.  521;  Mugler  y.  Kansas,  8  Sup.  a.  Rep*.  273;  People  v.  West,  106  H. 
Y.  293,  12  N.  E.  Rep.  610;)  nor  intei-fere  with  the  freedom  of  trade,  {People 
v.  Marx,  99  N.  Y.  386,  2  K.  E:  Rep.  29;  People  v.  West,  106  N.  Y.  293,  12 
N.  E.  Rep.  610;  Tied.  Police  Power,  490,  491;  People  v.  Cipperly,  37  Hun, 
326.)  Nothing  but  a  dear  violation  of  the  constitution  will  justify  the  judi- 
cial department  in  declaring  a  legislative  act  void.  People  v.  West,  106  N.  Y. 
296,  12  N.  E.  Rep.  610;  U.  S.  v.  Harris,  106  U.  S.  629.  1  Sup.  a.  Rep.  601; 
People  V.  Draper,  15  N.  Y.  543;  People  v.  Briggs,  50  N.  Y.  553;  People  v. 
Albertson,  55  N.  Y.  54;  Kerrigan  v.  Force,  68  N.  Y.  385;  Bertholf  v. 
O'Reilly,  74  N.  Y.  509;  People  v.  Comstock,  78  N.  Y.  361;  Mugler  v.  Kansas, 
6  Sup.  Ct.  Rep.  273;  Stuyvesant  v.  Mayor,  7  Cow.  606. 
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Peckham,  J.  In  1887  the  legislature  of  this  state  enacted  chapter  691, 
which  is  entitled  "An  act  to  amend  the  Penal  Code  by  adding  an  additional 
section  thereto,  to  be  known  as  section  three  hundred  and  thirty-five  a.** 
That  section  reads  as  follows:  "Sec.  335a.  No  person  shall  sell,  exchange, 
or  dispose  of  any  article  of  food,  or  offer  or  attempt  to  do  so,  upon  any  repre- 
sentation, advertisement,  notice,  or  inducement  that  anything  other  than 
what  is  specifically  stated  to  be  the  subject  of  the  sale  or  exchange  is  or  is  to 
be  delivered  or  received,  or  in  any  way  connected  with  or  a  part  of  the  tmns- 
action,  as  a  .gift,  prize,  premium,  or  reward  to  the  purchaser.  Any  person 
violating  any  of  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  in  addition  thereto,  shall  be  liable  to  a  penalty  of  twenty-five 
dollars,  to  oe  recovered,  with  costs,  by  any  person  suing  therefor  in  his  own 
name."  The  section  is  placed  as  the  last  one  in  chapter  8  of  the  Penal  Code, 
which  is  entitled  "Lotteries;"  and  the  chapter  is  devoted  to  enactments  de- 
fining and  relating  to  lotteries.  On  the  7th  day  of  October,  1887,  a  purchaser 
of  two  pounds  of  coffee  from  defendant,  on  the  6th  day  of  October,  1887,  at 
the  sales-room  of  the  Great  Atlantic  &  Pacific  Tea  Company,  11  North  Pearl 
street,  in  the  city  of  Albany,  made  aflSdavit,  before  a  police  justice  of  the  city, 
that  the  defendant  "did,  on  the  6th  of  October,  sell, "  etc.,  "two  pounds  of  coffee 
upon  a  representation  that  a  thing  other  than  what  was  specifically  stated  to  be 
the  subject  of  the  sale,  to- wit,  crockery  and  glassware,  was  to  be  given  and 
received,  and  in  that  way  connected  with  and  made  part  of  the  transaction, 
as  a  gift  or  prize  to  the  purchaser,  and  in  that  way  defendant  did  sell  the  cof- 
fee upon  such  representation,  and  did  deliver,  as  a  gift,"  etc.,  a  tea>cup  and 
saucer  to  the  purchaser  of  the  coffee,  who  received  it  as  part  of  the  transaction 
of  the  sale  of  the  coffee.  Upon  such  affidavit  the  Justice  issued  his  warrant, 
and  the  defendant  was  arrested  and  brought  before  him.  He  then  waived  an 
examination,  and  gave  bail  to  the  special  sessions,  where  he  was  subsequently 
tried  and  convicted  of  the  offense  above  charged.  The  defendant  was  sen- 
tenced to  pay  a  fine  of  $10,  or  be  imprisoned  for  10  days.  This  conviction 
was  affirmed  at  the  general  term  of  the  supreme  court,  and  from  the  judg- 
ment of  affirmance  the  defendant  appeals  t^  this  court.  A  reference  to  the 
testimony  on  the  trial  discloses  the  fact  that  thB  witness  did  not  buy  the  cof- 
fee for  his  own  use,  but  in  order  to  make  a  case  against  the^  tea  cohipanies. 
Hence  the  certainty  observable  in  the  testimony  of  the  witness  as  to  the  in- 
ducements which  operated  upon  his  mind,  and  led  him  to  purchase  the  coffee. 
The  witness  said,  in  his  evidence,  that  he  knew  defendant,  and  that  he  was  a 
clerk  at  premises  No.  11  North  Pearl  street,  in  the  city  of  Albany,  which 
were  used  and  occupied  as  a  tea-store,  and  that  on  October  6th  the  witness 
purchased  of  defendant  at  that  place,  and  defendant  sold  him,  two  pounds  of 
coffee,  "upon  a  representation,  advertisement,  notiee,  and  inducement  that  a 
thing  other  than  the  said  coffee,  which  was  specifically  stated  to  be  the  sub- 
ject of  said  sale  and  exchange,  to-wit.  One  decorated  cup  and  saucer,  was  to  be 
given,  presented,  delivered,  and  received,  and  in  that  way  connected  with  and 
made  part  of  the  transaction  of  the  purchase  and  sale  of  the  coffee,  as  a  gift, 
prize,  premium,  and  reward  to  me;"  and  upon  such  representation  he  pur- 
chased and  received  the  coffee,  and  the  cup  and  saucer.  He  further  said  be 
would  not  have  purchased  the  coffee  but  for  the  inducement  of  the  present; 
that  it  was  stated  to  him,  if  he  purchased  but  one  pound  of  coffee,  he  got  a 
check;  and,  when  he  purchased  two  pounds,  he  got  two  checks,  which  enti- 
tled him  to  a  present;' and  he  would  have  bought  but  one  pound  if  he  could 
have  got  a  present  with  one.  It  also  appeared  that  the  articles  which  formed 
the  inducement  for  the  purchase  were  lying  in  full  view  of  the  purchaser  on 
a  counter,  and  his  choice  of  anything  on  the  counter  was  given  him,  provided 
he  purchased  as  much  as  two  pounds  of  coffee;  that  being  the  sole  considera- 
tion upon  which  his  right  of  choice  depended.  The  witness  further  testified 
that  there  were  two  signs  in  front  of  the  store.    One  was  a  business  sign, 
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reading.  "Great  Atlantic  &  Pacific  Tea  Co.;"  the  other,  "Try  our  8  o'clock 
breakfast  coffee;  checks  given  away  with  this  coffee.*'  This  was  substan- 
ti^y  the  testimony,  and  it  was  uncontradicted.  Upon  these  facts,  the  courts 
below  have  pronounced  the  defendant  guilty  of  a  violation  of  the  above-men- 
tioned act,  and  it  has  been  held  a  valid  exercise  of  legislative  power. 

The  act  is  attacked  by  the  counsel  for  defendant  as  unconstitutional  upon  a 
number  of  grounds.  In  considering  constitutional  questions,  certain  rules 
have  been  laid  down  by  courts  in  relation  to  the  exercise  of  their  conceded 
power  to  declare  void,  as  being  in  violation  of  the  constitution,  enactments 
of  the  legislature  which  have  been  passed  with  all  due  and  proper  formalities. 
It  has  been  frequently  held,  and  is  acknowledged  by  all  courts  as  the  undoubted 
and  true  rule,  that  a  statutory  enactment  will  not  be  declared  unconstitu- 
tional, and  therefore  void,  unless  a  clear  and  substantial  conflict  exists  between 
it  and  the  constitution;  that  every  presumption  is  in  favor  of  the  constitu- 
tionality of  legislative  acts ;  that  the  case  must  be  practically  free  from  doubt; 
that,  as  to  our  state  constitution,  the  question  whether  a  statute  is  a  valid  ex- 
ercise of  legislative  power  is  to  be  determined  solely  by  reference  to  constitu- 
tional restraints  and  prohibitions;  that  it  may  not  be  declared  void  because  a 
court  may  deem  it  opposed  to  natural  justice  and  equity;  that  all  property  is 
held  subject  to  tl»e  general  police  power  of  the  state  to  so  regulate  and  control 
its  use,  in  a  proper  case,  as  to  secure  the  general  safety  and  the  public  wel- 
fare. These  principles  have  been  frequently  asserted  in  our  courts,  and  are 
so  familiar  that  a  reference  to  particular  authorities  is  not  thought  needful. 
They  are  good  and  healthful  rules,  and  should  be  followed  by  all  courts.  At 
the  same  time,  it  must  be  remembered  that  the  constitution  is  the  supreme 
law  of  the  land ;  and  that,  when  an  act  of  the  legislature  properly  comes  be- 
fore tha  court  to  be  compared  by  it  with  the  fundamental  law,  it  is  the  duty 
of  the  couit  to  declare  the  invididity  of  the  act  if  it  violate  any  provision  o£ 
that  law. 

The  defendant  here  appeals  for  his  protection  to  the  clause  (among  others) 
in  the  constitution  which  provides  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  The  meaning  of  this  pro- 
vision in  our  state  constitution  has  frequently  been  the  subject  of  judicial  in- 
vestigation, and  this  court  has  had  occasion  very  recently  to  discuss  it  in  quite 
a  number  of  cases,  and  a  further  elaboration  is  not  needed.  The  following 
propositions  are  firmly  established  and  recognized:  A  person  living  under 
our  constitution  has  the  right  to  adopt  and  follow  such  lawful  industrial  pur- 
suit, not  injurious  to  the  community,  as  he  may  see  fit.  The  term  "liberty,'* 
as  used  in  the  constitution,  is  not  dwarfed  into  mere  freedom  from  physical 
restraint  of  the  person  of  the  citizen,  as  by  incarceration,  but  is  deemed  to 
embrace  the  right  of  man  to  be  free  in  the  enjoyment  of  the  faculties  with 
which  he  has  been  endowed  by  his  Creator,  subjt^ct  only  to  such  j-estraints  as 
are  necessaiy  for  the  common  welfare.  Liberty,  in  its  broad  sense,  as  under- 
stood in  this  country,  means  the  right,  not  only  of  freedom  from  servitude, 
imprisonment,  or  restraint,  but  the  right  of  one  to  use  his  faculties  in  all  law- 
ful ways,  to  live  and  work  where  he  will,  to  earn  his  livelihood  in  any  lawful 
ciilling,  and  to  pursue  any  lawful  trade  or  avocation.  These  principles  are 
contained  and  stated  in  the  above  language  in  various  cases,  among  which  are 
Association  v.  Crescent  City  Co.,  1  Abb.Tu.  S.)  398;  Slaughter-House  Cases^ 
16  AVaU.  36-106;  In  re  Jacobs,  98  N.  X.  98,  (per  Earl,  J.;)  Bertholf  v. 
O'Reilly,  14:  K.  Y.  509,  (per  Andrews,  J.;)  People  v.  Marx,  99  N.  Y.  377, 
2  N.  £.  Rep.  29,  (per  Rafallo,  J.)  It  is  quite  clear  that  some  or  all  of 
these  fundamental  and  valuable  rights  are  invaded,  weakened,  limited,  or 
destroyed  by  the  legislation  under  consideration.  It  is  evidently  of  that  kind 
which  has  been  so  frequent  of  late, — a  kind  which  is  meant  to  protect  some 
class  in  tlie  community  against  the  fair,  free,  and  full  competition  of  some 
other  clasb;  the  members  of  the  former  class  thinking  it  impossible  to  hold 
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their  own  against  such  competition,  and  therefore  flying  to  the  legislature  to 
secure  some  enactment  which  shall  operate  favorably  to  them,  or  unfavorably 
to  their  competitors,  in  the  commercial,  agricultural,  manufacturing,  or  pro- 
ducing 6eld8.  By  the  provisions  of  this  act  a  man  owning  articles  of  food 
which  he  wishes  to  sell  or  dispose  of  is  limited  in  his  powers  of  sale  or  dispo- 
sition. A  liberty  to  adopt  or  follow  for  a  livelihood  a  lawful  industrial  pur- 
suit, and  in  a  manner  not  injurious  to  the  community,  is  certainly  infringed 
upon,  limited,  periiaps  weakened  or  destroyed,  by  such  legislation.  It  is  cer- 
tainly lawful  to  sell  (as  in  this  instance)  coffee.  It  is  an  anicle  of  food,  and 
is  now  almost  one  of  the  necessaries  of  life  to  a  large  number  of  people.  A 
person  engaged  as  a  retailer  of  coffee  might  very  well  think  that  he  could 
greatly  enlarge  the  amount  of  his  trade  by  doing  precisely  what  was  done  by 
the  defendant  in  this  case;  and  that,  while  his  profits  on  the  same  amount  of 
coffee  sold  would  be  smaller  than  if  he  gave  no  present,  yet,  by  the  growth  ot 
his  trade,  his  income  at  the  end  of  the  year  would  be  more  than  by  the  old 
method.  This  statute,  if  valid,  steps  in  to  prevent  his  adopting  such  a  course 
to  procure  trade,  and  from  it  to  secure  an  income  and  livelihood  for  himself 
and  family  He  is  thus  restrained  in  the  free  enjoyment  of  his  faculties, 
which  he  ought  to  have  the  right  and  liberty  to  use  in  the  way  of  creating  or 
adopting  plans  for  the  increase  and  growth  of  his  trade,  business,  or  occupa-' 
tion,  unless  such  restnunt  is  necessary  for  the  common  welfare.  This  law^' 
interferes  with  the  free  sale  of  food;  for  the  condition  is  imposed  that  no  one( 
shall  seU  food,  and  at  the  same  time,  and  as  part  of  the  transaction,  give  away^ 
any  other  thing.  It  is  not  material  if.  by  reason  of  the  prohibition,  the  own-', 
er^s  sales  of  food  are  greatly  cut  down,  and  his  ability  to  support  his  family 
thereby,  perhaps,  largely  decreased.  If  the  law  is  valid,  the  fact  of  its  exist- 
ence is  a  complete  answer  to  the  complaints  of  the  owner  of  food  that  his  lib- 
erty to  sell  his  property,  and  his  chauce  to  make  a  livelihood,  are  very  greatly 
impaired.  It  cannot  be  truthfully  maintained  that  this  legislation  does  not' 
seriously  infringe  upon  the  liberty  of  the  owner  or  dealer  in  food  products  to 
pursue  a  liiwf  ul  calling  in  a  proper  manner,  or  that  it  does  not,  to  some  ex-i 
tent  at  least,  deprive  a  person  of  his  property,  by  curtailing  his  power  of  sale? 
and  unless  this  infringement  and  deprivation  are  reasonably  necessary  for  the 
common  welfare,  or  may  be  said  to  fairly  tend  in  that  direction  or  to  that  re-- 
suit,  the  legislation  is  invalid  as  plainly  violative  of  the  constitutional  pro- 
vision under  discussion. 

This  brings  us  to  the  consideration  of  the  question  whether  the  act  is  valid' 
as  a  proper  exercise  of  what  is,  by  way  of  classification,  called  the  police  power 
of  the  state.  That  power  has  never  yet  been  fully  described,  nor  its  extent 
plainly  limited,  further,  at  least,  than  this:  It  is  not  above  the  constitution,  but 
it  is  bounded  by  its  provisions;  and,  if  any  liberty  or  franchise  is  expressly' 
protected  by  lany  constitutional  provision,  it  cannot  be  destroyed  by  any  valid 
exercise,  by  the  legislature  or  the  executive,  of  the  police  power.  The  ex- 
tent of  this  power  has  been  the  subject  of  discussion  in  this  court;  and  in  the' 
recent  and  most  important  case  of  In  re  Jacobs,  98  N.  Y,  98, 107,  the  question 
was  examined  and  most  exhaustively  reviewed  by  Earl,  J.,  in  his  opinion. 
To  reopen  the  subject  now  would  be  useless,  and  I  refer  to  that  case  as  author- 
ity for  the  statement  that  the  legislature  cannot,  without  reason  and  arbitrarily, 
infringe  upon  the  liberty  or  the  property  rights  of  any  person  within  the  pro- 
tection of  the  constitution  of  this  state;  and  that,  if  the  legislature  shall  deter- 
mine what  is  a  proper  exercise  of  its  police  power,  its  decision  is  subject  to 
the  scrutiny  of  the  courts.  The  subject  was  again  reviewed  in  People  v. 
Marxy  99  N.  Y.  377,  2  N.  E  Kep.  29,  in  an  opinion  written  by  Kafallo,  J., 
and  concurred  in  by  the  whole  court.  In  the  Jacobs  Case,  supra,  this  court 
held  the  tenement-house  cigar  act,  so  called,  unconstitutional;  and  in  the  Jfarx 
Case,  supra^  the  section  of  the  act  relating  to  the  manufacture  and  sale  of 
oleomargarine,  which  absolutely  prohibited  its  manufacture  and  sale,  was  also 
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held  unconstitutioDal,  inasmuch  as  it  absolutely  prohibited  an  important  brancn 
of  industry,  not  injurious  to  the  community,  and  not  fraudulently  conducted, 
solely  for  the  reason  that  it  competed  with  another  branch.  Under  an  exercise 
of  the  police  power,  the  enactment  must  have  reference  to  the  comfort,  the 
safety,  or  the  welfare  of  society,  and  it  must  not  be  in  conflict  with  the  con- 
stitution. The  law  will  not  allow  the  rights  of  property  to  be  invaded,  under 
the  guise  of  a  police  regulation  for  the  protection  of  health,  when  it  is  mani- 
fest such  is  not  the  object  and  purpose  of  the  regulation.  See  Austin  v.  Mur- 
ray, 16  Pick.  121,  126;  Com\  v.  Alger,  7  Gush.  53,  84,  cited  with  approval  in 
He  Jacobs,  supi^a.  As  is  also  said  in  the  last  case,  it  is  generally  for  the  leg- 
islature to  determine  what  laws  and  regulations  are  needed  to  protect  the 
public  health  and  serve  the  public  comfort  and  safety;  and,  if  its  measures  are 
calculated,  intended,  convenient,  or  appropriate  to  accomplish  such  ends,  the 
exercise  jt  its  discretion  is  not  the  subject  of  judicial  review.  But  those 
measures  must  have  some  relation  to  these  ends.  Courts  must  be  able  to  see, 
upon  a  perusal  of  the  enactment,  that  there  is  some  fair,  just,  and  reasonable 
connection  between  it  and  the  ends  above  mentioned.  Unless  such  relation 
exists,  the  enactment  cannot  be  upheld  as  an  exercise  of  the  police  power. 

The  learned  counsel  for  the  people  claims  that  the  act  is  a  valid  exercise  of 
the  police  power,  in  furtherance  of  the  policy  of  the  state  to  prohibit  the  setting 
up  of  lotteries  and  the  sale  of  lottery  tickets.  A  careful  reading  of  the  statute 
fails  to  show  any  such  purpose.  It  prohibits  the  seller  of  food  from  giving 
away  any  other  thing  as  part  of  the  transaction  of  sale,  and  as  an  inducement 
leading  to  it.  It  says  nothing  as  to  any  lottery,  and  does  not  confine  its  pro- 
hibition to  the  giving  away  or  distribution  of  any  other  article  of  property  by 
virtue  of  any  scheme  founded  upon  chance.  The  act,  in  effect,  absolutely 
prohibits  the  giving  away  of  any  other  thing  with  the  food  sold,  and  as  part  of 
the  transaction  of  sale,  wholly  regardless  of  the  means  used  to  effect  the  giving 
away  or  delivery  of  such  other  article.  The  proof  in  this  case  shows  there  was 
no  lottery,  or  pretense  of  lottery,  in  the  transaction  upon  which  the  defend- 
ant was  convicted  of  a  violation  of  the  act.  There  was  not  the  slightest  ele- 
ment of  chance  in  the  case.  A  counter  had  upon  it  various  articles  of  crock- 
ery, all  of  which  were  in  full  view  of  the  purchaser  at  the  time  he  purchased 
the  coffee  in  question.  He  was  told  that  he  could  have  any  of  those  articles 
on  that  counter,  to  be  picked  out  by  himself,  if  he  purchased  two  pounds  of 
the  coffee  mentioned.  To  call  such  a  transaction  a  lottery,  or  the  checks  given 
with  the  coffee  a  sale  of  lottery  tickets,  is  to  wholly  ignore  the  true  nature  and 
character  of  a  lottery,  and  also  of  this  transaction.  In  this  scheme  the  pur- 
chaser not  only  gets  what  he  pays  for,  but  by  the  very  terms  of  the  contract 
he  has  no  chance  to  obtain  anything  more.  In  the  purchase  of  two  pounds  of 
coffee,  he  purchases  the  right  to  choose  a  certain  article  of  crockery  from  a 
counter  in  full  view,  and  he  gets  no  chance  to  obtain  anything  else.  In  all 
cases  cited  by  the  counsel  in  his  very  elaborate  and  painstaking  brief,  not  one 
case  is  found  where  it  has  been  held  that  a  lottery,  or  anything  in  the  nature 
of  a  lottery,  existed,  unless  there  was  added  to  the  right  to  obtain  some  kind 
of  property,  in  any  event,  the  chance,  near  or  remote,  of  getting  something  in- 
addition  to  it,  of  more  or  less  value,  as  the  case  might  be.  Here  there  is  no 
chance,  and  consequently  nothing  in  the  nature  of  a  lottery,  and  the  act  can- 
not be  upheld  on  the  theory  mentioned. 

It  is  further  argued,  however,  that  the  act  is  valid  as  a  health  law,  a  regula- 
tion of  trade  in  food,  and  to  prevent  dealing  in  Impure,  unwholesome,  and  adul- 
terated food.  The  same  principles  apply  here  as  have  already  been  stated; 
I.  e,,  there  must  be  some  fair  and  reasonable  relation  of  means  to  end,  which 
courts  can  see  and  admit  the  force  of.  We  think  it  clear  there  is  no  such  rela- 
tion here.  We  think  the  act  has  not  the  slightest  tendency  to  accomplish  the 
alleged  purpose.  The  legislature  has  undoubted  power  to  prohibit  the  adul- 
teration of  food,  and  it  has  aheady  exercised  it  by  the  passage  of  section  407 
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of  the  Penal  Code,  and  other  laws  upon  the  same  general  subject.  The  reason- 
ing of  counsel  for  the  people  is  based  upon  the  theory  that  no  one  will  sell,  as 
a  matter  of  permanent  business,  an  article  at  a  price  below  what  it  costs  him 
to  procure  it;  and  if  he  sell  his  coffee  (in  this  instance)  as  low  as  the  price 
thereof  with  other  dealers,  when  he  .adds  a  gift  at  the  time  of  the  sale,  he 
thereby  reduces  his  profits  below  that  of  his  competitor,  and,  in  order  to  prevent 
such  a  loss,  he  will  necessarily  and  inevitably  sell  an  inferior  or  adulterated 
article.  We  think  the  reasoning  is  not  sound.  As  has  been  before  remarked, 
the  inducement  to  purchase  by  reason  of  the  gift  may  be  so  great  that  the  sales 
are  enormously  increased,  and  the  net  profits  at  the  end  of  the  year  may  be 
greaCly  in  excess  of  those  of  a  dealer  who  makes  no  gifts,  and  sells  a  corre- 
spondingly less  amount  of  the  food.  It  may  simply  be  the  old  story  of  a  small 
profit  on  large  sales,  instead  of  a  large  profit  on  small  sales.  There  is  no 
allegation  here,  nor  any  proof,  that  the  coffee  sold  was  in  fact  an  adulterated 
article.  There  are  statutes  now  existing  which  would  reach  that  difficulty, 
and  it  can  therefore  the  more  readily  be  seen  that  in  truth  the  object  and  pur- 
pose of  this  act  were  not  to  prevent  the  adulteration  of  food,  but  that  in  real- 
ity it  was  passed  for  the  purpose  of  protecting  those  dealers  in  food  articles  who 
preferred  not  to  engage  in  this  kind  of  business  in  connection  therewith,  and 
who  therefore  desired  to  prevent  any  one  else  from  engaging  in  it. 

I  lay  no  stress  whatever  upon  the  argument  that  this  kind  of  transaction 
naturally  induces  people  to  purchase  more  than  they  want  of  any  article  of 
food,  in  order  to  get  the  other  article  with  it  which  comes  to  them  in  the  shape 
of  a  gift,  and  the  poorer  people  are  led  to  extravagance  in  outlay.  It  may 
be  remarked  that  in  purcliasing  articles  of  food,  even  if  one  purchase  more 
than  is  then  absolutely  necessary,  the  food  need  not  be,  and  in  4II  probability 
is  not,  wasted.  But,  aside  from  that,  the  argument  is  directed lx>  that  class 
of  sumptuary  legislation  which,  while  good  enough  in  some  phasesMs,  when 
carried  to  minute  details,  simply  unauthorized  and  illegal.  The  rjght  to 
legislate  upon  the  subject  of  intoxicating  liquors  is  acknowledged  by -^very 
one,  and  is  founded  upon  the  fact  that  their  use  in  excessive  quantities  Id^ds, 
in  large  masses  of  cases,  to  crimes,  poverty,  and  enormous  suffering.  APd 
bears  most  harmfully  upon  the  sum  of  the  happiness  of  the  human  race.  b9 
in  regard  to  lotteries  in  general.  A  wide-spread  custom  of  indulging  in  the 
purchase  of  tickets  leads,  among  the  poorer  classes  certainly,  and  also  among 
others,  to  habits  of  recklessness,  waste,  and  idleness.  It  cultivates  a  gam- 
bling spirit,  and  tends  to  a  hatred  of  honest  labor,  and  to  a  desire  to  obtain 
riches  or  money  without  the  necessary  expenditure  of  industrious  energy. 
Many  other  instances  could  be  given  where  the  interference  of  the  legislature 
with  the  personal  liberty  of  the  citizen  would  be  at  once  regarded  as  proper, 
or  at  least  legal,  under  the  exercise  of  the  police  power.  But  there  is  a  limit 
to  such  interference,  in  my  judgment,  and  there  does  come  a  time  when  the 
constitutional  provision,  so  often  herein  quoted,  steps  in  to  protect  the  citi- 
zen. As  an  act  in  furtherance  of  the  public  health  or  morals,  no  one,  at  this 
,  period  of  the  history  of  man,  would,  I  think,  regard  it  as  legal  to  enact,  in 
this  state,  (changing  the  verbiage  to  suit  the  altered  condition  of  the  race  in 
this  country,)  that  no  man  or  woman  under  the  rank  specified  in  the  law 
shall  thereafter  wear  fur  on  his  or  her  clothes,  or  that  no  knight  under  the 
degree  of  a  lord  should  wear  shoes  or  boots  having  pikes  in  them  more  than  two 
inches  long.  A  British  parliament  enacted  such  measures,  to  prevent,  as 
was  alleged,  undue  expenditures,  and  for  the  preservation  of  the  morals  of  the 
people.  See  2  Edw.  Ill,  c.  1,  (A.  D.  1337;)  3  Edw.  IV.  c.  5,  (A.  D.  1468.) 
Numberless  statutes  of  a  similar  nature  have  been  passed  both  in  England 
and  in  this  country,  and  it  is  generally  admitted  that  some  of  the  best  legisla- 
tion of  both  countries  has  been  found  in  the  repeal  of  laws  enacted  by  former 
parliaments  and  legislatures.  It  seems  to  me  that  to  uphold  the  act  in  ques- 
tion upon  the  assumption  that  it  tends  to  prevent  people  from  buying  more 
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food  than  they  may  want,  and  hence  tends  to  prevent  wastef ulness,  or  lack 
of  proper  thrift,  among  the  poorer  classes,  is  a  radically  vicious  and  erroneous 
assumption,  and  is  to  take  a  long  step  backwards,  and  to  favor  that  class  of 
paternal  legislation  which,  when  carried  to  this  extent,  interferes  with  the 
proper  liberty  of  the  citizen,  and  violates  the  constitutional  provision  re- 
ferred to. 

Equally  unfounded,  and  for  practically  the  same  reasons,  is  the  assumption 
that  the  law  is  valid  as  a  law  regulating  trade,  and  for  the  prevention  of  fraud 
and  deception.  It  has  no  tendency  to  prevent  either,  and  its  regulation  of 
trade  is  a  mere  arbitrary,  unreasonable,  and  illegal  interference  with  the  lib- 
erty of  the  citizen  in  his  pursuit  of  a  livelihood  by  engaging  in  a  perfectly 
valid  business,  conducted  in  a  perfectly  proper  manner.  That  a  man  engaged 
in  trade  will  not,  for  any  length  of  time,  continue  to  sell  an  ai*tic]e  below  what 
.  it  costs  him  to  procure  it,  is  a  safe  assumption;  while  it  is  equally  safe  to  say 
that  he  may  do  so  for  a  time, — long  enough  to  enable  him  to  introduce  his 
article  to  the  notice  of  the  public,  and  to  create  a  demand  for  it,  which  he 
will  make  a  profit  by  supplying.  Or  he  may  make  a  profit  by  supplying  one 
article,  which  will  amount  to  ^nough  to  enable  him  to  give  away  some  other 
article  with  it,  and  permit  him  to  receive  the  average  rate  of  profit  in  the  bus- 
iness which  he  is  engaged  in.  To  prevent  this  by  legislative  action  does  not 
reasonably  or  fairly  lend  to  prevent  fraud  or  deception  in  the  sale  of  articles 
of  food.  As  I  have  said,  there  are  now  laws  enough  on  that  subject;  or,  if 
not,  any  law  which  has  that  end  in  view,  and  which  naturally  or  reasonably 
tends  to  accomplish  it,  will  undoubtedly  be  a  valid  exercise  of  the  legislatire 
power,  and,  of  course,  would  be  so  declared  by  any  and  all  courts. 

Kor  can  this  act  stand  as  a  valid  exercise  of  legislative  power  to  enact  what 
shall  amount  to  a  crime.  The  power  of  the  legislature  to  so  declare  is  exceed* 
ingly  large,  and  it  is  difficult  to  define  its  exact  limit.  But  that  there,  is  a 
limit,  even  to  that  power,  under  our  constitution,  we  entertain  no  doubt,  and 
we  think  that  limit  has  been  reached  and  passed  in  the  act  under  review. 
The  power  has  been  unlawfully  exercised  in  this  instance,  for  the  same  rea- 
sons that  we  have  already  stated,  because  it  violates  the  constitutional  pro- 
vision wliich  secures  to  each  person  in  this  state  his  liberty  and  property,  ex- 
cept as  he  shall  be  deprived  of  one  or  both  by  due  process  of  law.  The  prin* 
I  ciples  upon  which  enactments  relating  to  the  adulteration  of  food,  or  the  sale 

[  thereof,  below  a  certain  standard  declared  by  tlie  legislature,  have  been  up- 

\  held,  afford  no  aid  to  this  act.    Such  laws  have  been  plainly  appropriate  to 

secure  the  end  in  view,  which  was  itself  legal  and  commendable.  They  had 
direct  relation  to  the  public  health,  and  a  direct  and  plain  tendency  to  aid  in 
the  securing  of  it,  and  to  prevent  fraud  and  deception  in  the  manufacture  or 
^  sale  of  different  articles.    Such  are  the  cases  of  People  v.  Arenaberg,  105  N. 

Y.  123,  11  N.  E.  Rep.  277;  People  v.  West,  106  N.  Y.  293, 12  N.  E.  Rep.  610; 
I  People  V.  Kibler,  106  ^.  Y.  321,  12  N.  E.  Rep.  795;  People  v.  Cipperly,  101 

\  ^.  Y.  634,  4  N.  E.  Rep.  107,  and  37  Hun,  319,  324;  and  numerous  other 

cases. 

The  case  of  Powell  v.  Com,,  8  Sup.  Ct.  Rep.  992,  (just  decided  by  the  su- 
preme court  of  the  United  States,)  which  affirms  the  judgment  of  the  supreme 
court  of  Pennsylvania,  reported  in  114  Pa.  St.  265,  7  Atl.  Rep.  913,  has  been 
called  to  our  attention.  The  question  arose  in  that  case  as  to  the  constitu- 
tionality of  an  act  of  the  legislature  of  Pennsylvania  (P.  L.  22,  act  May  21, 
1885)  which  prohibited  the  manufacture  and  sale  of  oleomargarine.  The 
Pennsylvania  court  held  that  the  statute  was  valid  as  within  the  police  power 
of  the  state,  and  the  conviction  of  the  defendant  under  it  was  affirmed.  He 
brought  a  writ  of  error,  and  the  case  was  argued  in  the  supreme  court  of  the 
United  States;  it  being  alleged  that  the  act  violated  the  provision  of  the  fed- 
eral constitution,  in  that  it  deprived  the  defendant  of  his  liberty  or  property 
without  due  process  of  law,  and  that  it  denied  to  him  the  equal  protection  of 
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the  laws.  The  federal  supreme  court  held  that  no  right  secured  to  the  de- 
fendant by  the  federal  constitution  was  violated  by  the  act  in  question,  and 
the  judgment  of  the  supreme  court  of  Pennsylvania  was  affirmed.  A  statute 
very  similar  to  the  one  in  question  was  condemned  by  this  court  in  People  v. 
Marx,  99  N.  Y.  377,  2  X.  E.  Rep.  29.  As  that  was  a  decision  in  favor  of  a 
right  claimed  under  both  the  federal  and  state  constitutions,  no  review  thereof 
is  provided  for  in  the  supreme  court  of  the  United  States,  and  our  decision, 
therefore,  is  necessarily  final.  On  looking  ciirefuUy  over  the  opinion  of  Mr. 
Justice  Harlan,  pronounced  in  the  Powell  Case,  we  find  nothing  therein 
which  is  decisive  of  the  question  now  before  us.  The  case  is  decided  upon 
the  ground  that  the  manufacture  and  sale  of  oleomargarine  might  be  detri- 
mental to' the  public  health  because  it  might  be  manufactured  of  ingredients 
that  are  injurious  to  health,  and  the  fact  that  the  particular  portion  offered 
for  sale  by  defendant  might  have  been  proved  not  to  contain  any  such  ingre- 
dients was  entirely  consistent  with  the  possibility  or  probability  that  most 
kinds  of  oleomargarine  butter  did  contain  them.  It  was  then  stated  that  it 
was  for  the  legislature,  under  such  circumstances,  to  decide  whether  it  was 
not  the  best  way,  in  order  to  prevent  the  manufacture  and  sale  of  oleomar- 
garine containing  such  un healthful  ingredients,  to  absolutely  prohibit  the 
manufacture  and  szUe  of  all  oleomargarine.  The  same  may  b^  said  as  to 
Mugler  v.  Kansas,  123  U.  S,  623.  8  Sup.  Ct.  Rep.  273;  for  that  was  decided 
upon  the  application  of  the  police  power  to  legislation  upon  the  subject  of  in- 
toxicating liquors,  which  is  not  in  the  least  like  the  case  under  review. 

Upon  a  full  consideration  of  this  act,  we  are  entirely  persuaded  of  its  in- 
validity, and  we  must  decide  accordingly.  The  judgment  of  conviction  must 
be  reversed,  and  the  defendant  discharged. 

All  concur. 


(109  N.  Y.  468) 

MagKellab  v.  Rogers  et  ah 
(Cov/rt  of  Appeals  of  New  Tork.    June  5, 1888.) 

1.  Right  to  Jubt  Trial— Counter-Claim. 

A  defendant  in  foreclosure,  who  pleads  as  a  oonnter-claim  money  due  and  dam- 
ages for  breach  of  a  contract^  asking  an  af&rmative  judgment  thereon,  cannot  de- 
mand a  jury  trial  of  the  issues  thus  raised  as  of  course  under  Code  Civil  Proo.  N. 
Y.  §  974,  providing  that  "where  the  defendant  interposes  a  counter-claim,  and 
thereupon  demands  an  affirmative  judgment  against  the  plalntifP,  the  mode  of  trial 
of  an  issue  of  fact  arising  thereupon  is  the  same  as  if  it  arose  in  an  action  brought 
by  the  defendant  against  the  plamtifl  for  the  cause  of  action  stated  in  the  counter- 
claim, and  demandmg  the  same  judgment;'*  as  the  action,  being  for  other  than  a 
money  judgment,  is  not  within  Code,  $  968,  providing  that  an  issue  of  fact  in  an  ac- 
tion for  a  money  judgment  only  must  be  tried  by  a  jury ;  but  is  within  Code,  $  970, 
which  provides  that  where  a  party  is  entitled  to  a  jury  trial  in  an  action  not  speci- 
fied in  section  968,  he  may  apply,  upon  notice,  to  the  court  for  an  order  directing 
issues  to  be  stated  for  trial ;  and  where  defendant  fails  to  make  such  application, 
but  notices  the  cause  for  trial  at  special  term,  where  no  jury  can  be  had,  he  waives 
his  right  to  jury  triaL 

9.  Appbal— Review— DisoBSTioN— Trial  bt  Jubt. 

The  refusal  of  a  request  by  defendant  who  has  pleaded  a  counter-claim,  in  an  ac- 
tion to  foreclose  a  mortgage,  for  leave  to  make  application  at  special  term  for  the 
framing  of  issues  to  be  sent  to  a  jury,  is  discretionary,  and  not  reviewable. 

Appeal  from  general  term,  superior  court,  city  of  Kew  York. 

Action  by  Thomas  MacKellar  against  Creorge  W.  Rogers  and  others  to  fore- 
close a  mortgage.  Judgment  for  plaintiff.  Defendants  appeal.  Code  Civil 
Proc.  N.  Y.  §  968,  provides  that  an  action  in  which  the  complaint  demands 
judgment  for  a  sum  of  money  only  must  be  tried  by  a  jury,  unless  jury  trial 
is  waived,  or  reference  directed.  Id.  §  970,  provides  that  "where  a  party  is 
entitled  *  *  *  to  a  trial,  by  a  jury,  of  one  or  more  issues  of  fact,  in  an 
action  not  specified  in  section  968,  he  may  apply,  upon  notice,  to  the  court  for 
an  order  directing    *    ♦    *    issues    *    ♦    ♦    to  be  stated  for  trial.** 

Martin  /.  Keogh,  for  appellant.     George  M.  MacKellar,  for  respondent. 
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Danfoath,  J.  The  action  was  for  the  foreclosure  of  a  mortgage.  The  an- 
swer expressly  admitted  the  material  allegations  of  the  complaint,  but  set 
forth  new  matter,  characterized  it  as  a  counter-claim,  and  demanded  an  af- 
firmative judgment  for  $31,115.57,  money  due,  besides  $20,000  damages  for 
breach  of  contract.  The  plaintiff,  by  reply,  put  these  matters  in  issue.  The 
defendant  gave  notice  that  the  issues  of  fact  so  joined  would  be  brought  to 
trial  at  the  then  next  special  term,  and  at  the  same  time  a  like  notice  was 
given  by  the  plaintiff.  At  the  time  mentioned  both  parties  appeared,  and,  as 
the  record  states,  the  cause  having  been  reached  for  trial,  counsel  for  defend- 
ant "demanded  a  trial  by  jury  of  the  counter-claim  set  up  in  his  answer,  as 
his  constitutional  and  legal  right. "  This  application  was  denied  on  the  ground 
"that  the  proper  mode  of  applying  for  a  jury  trial  under  such  circumstances 
is  upon  notice  of  motion  to  have  special  issues  sent  to  a  jury  for  trial."  The 
defendant  then  asked  leave  to  make  application  at  special  term  for  the  fram- 
ing of  issues,  but  it  was  denied.  To  grant  or  refuse  such  request  was  clearly 
a  matter  of  discretion,  and  its  exercise  is  not  the  subject  of  review  in  this 
court.  The  trial,  however,  went  on  and  resulted  in  a  judgment  for  the  plain- 
tiff, according  to  the  prayer  of  his  complaint.  It  was  affirmed  by  the  general 
term,  and  we  have  only  to  inquire  whether  the  defendant  was,  under  the  cir- 
cumstances, entitled  to  a  jury  trial  as  a  matter  of  right. 

The  appellant's  contention  rests  upon  section  974  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  "where  the  defendant  interposes  a  counter-claim, 
and  thereupon  demands  an  affirmative  judgment  against  the  plaintiff,  the 
mode  of  trial  of  an  issue  of  fact  arising  thereupon  is  the  same  as  if  it  arose  in 
an  action  brought  by  the  defendant  against  the  plaintiff,  for  the  cause  of  ac- 
tion stated  in  the  counter-claim,  and  demanding  the  same  judgment."  The 
conditions  upon  which  the  right  depends  exist  in  favor  of  the  defendant,  but 
that  right  is  not  absolute  or  unqualified;  it  is  relative  and  limited,  and,  in 
the  woixls  of  section  974,  "within"  certain  "foregoing  sections"  only  is  "a 
counter-claim  to  be  deemed  an  action."  We  find  nothing  the^e  which  re- 
quired a  court  to  sanction  the  course  pursued  l^  the  defendant.  If  tolerated, 
it  would  enable  a  person  sued  to  postpone  and  delay  the  plaintiff  in  the  prose- 
cution of  a  just  ciiuse  until,  at  a  convenient  time,  and  before  another  tribu- 
nal, he  had  presented  a  cause  of  action  subsequently  brought  into  court,  and 
the  determination  of  which  has  no  necessary  connection  with  the  plaintiff's 
demand  in  suit.  It  would,  moreover,  permit  him  to  do  this  after  selecting 
a  different  court  for  the  trial  of  his  issue,  and  evade  that  trial  at  the  moment 
it  was  to  commence  by  the  expression  of  his  mere  wish  to  go  into  a  different 
forum,  thus  putting  his  adversaiy  at  defiance,  and  interrupting  the  court  in 
the  transaction  of  business  which  he  himself  had  in  a  formal  manner  brought 
before  it.  It  is  to  be  conceded  that  the  mode  of  trial  of  the  issue  tendered  by 
his  counter-claim  might  be  the  same  as  if  it  had  arisen  in  an  action.  But  a 
counter-claim  in  an  equity  suit  is  not  a  c«ise  where  a  right  to  a  jury  trial  ex- 
isted at  common  law.  Chapman  v.  Robertson^  6  Paige,  627;  Jennings  v. 
Wtbster^  8  Paige,  503.  It  is  not  secured  by  the  constitution;  il  is  not  to  be 
had  as  of  course,  for  the  action  is  not  within  section  968,  of  the  Code,  supra^ — 
the  complaint  demanding  other  judgment  than  for  a  sum  of  money.  It  is 
conferred  by  statute,  (section  974,)  and  so  is  within  section  970,  supra^  which 
requires  an  application  upon  notice  to  the  court  for  an  order  directing  the 
questions  arising  upon  the  issues  to  be  stated  for  trial.  No  such  application 
was  made.  Moreover,  the  right  given  by  section  974  attached  when  by  the 
reply  issue  was  joined  upon  the  allegations  of  the  answer.  The  subsequent 
step  taken  by  the  defendant  in  noticing  the  issues  so  joined  for  trial  atacoui*t 
of  which  a  jury  forms  no  part  was  inconsistent  with  any  intent  to  take  ad- 
vantage of  the  right  to  a  jury  trial.  That  right  could  be  waived,  and  by  this 
notice  the  defendant  must  be  held  to  have  consented  to  a  trial  before  the 
court,  and  without  a  jury.    Neither  the  Code  nor  the  cases  cited  by  the  ap- 
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peilant  are  opposed  to  this  view.  The  Code  (section  1009)  specifies  cert^n 
modes  by  wWch  trial  by  jury  may  be  waived,  but  the  provision  is  not  ex- 
clusive, a  ad  the  same  effect  may  be  given  to  any  evidence,  either  of  conduot 
or  acquiescence,  by  a  party,  which  in  other  cases  would  require  a  conclusion 
that  a  right  designed  for  his  benefit  had  been  waived.  In  Wheelock  v.  Lee, 
74  TSr.  y.  496,  the  plaintiff  joined  equitable  with  legal  causes  of  action,  so  that 
in  one  of  its  aspects  the  action  was  triable  at  special  term,  and  the  court  held 
that  the  defendant,  by  noticing  it  for  trial,  did  not  waive  his  right  to  have 
the  issues  on  the  legal  causes  of  action  submitted  to  the  jury.  In  the  case 
before  us  the  only  issues  to  be  Wmd  were  those  tendered  by  the  defendant. 
They  were  triable  before  a  jury;  but  if  the  parties  consented  might  also  be 
tried  before  the  court  without  a  jury.  Eacli  party  noticed  the  case  for  trial 
before  a  court  for  which  no  jury  could  be  drawn,  and  the  notice  which  carried 
the  cause  there  must  be  deemed  an  unequivocal  election  by  both  parties  to 
have  the  case  so  tried.  In  Damson  v  Associates,  71  N".  Y.  333,  th?  form  of 
the  action  was  in  equity.  The  plaintiff  demanded  a  jury  trial  because,  as  he 
alleged,  the  evidence  would  show  a  cause  of  action  at  common  law  for  dam- 
ages merely.  It  was  held  to  have  been  properly  denied,  the  cou;t  saying  that 
"the  plaintiff  elected  to  bring  an  equitable  acMon,  and  thereby  elected  ^e  fo- 
rum in  which  it  should  be  tried."  Less  effect  should  not  be  given  to  the 
formal  notice  which  not  only  discloses  a  party's  own  choice  as  to  the  mode  of 
trial,  but  requires  the  adverse  party  to  attend  according  to  that  choice.  We 
agrees  therefore,  with  the  conclusion  of  the  general  term,  and  affirm  the  judg- 
ment. 
All  concur;  Earl,  J.,  in  result. 


(109  N.  Y.  448) 

PURDY  ©,  COAB. 

(Court  of  Appeals  of  New  York,    June  5, 1888.) 

1.  EsTorPED— Bt  Drbd. 

A  p"*antor  ca.inot,  alter  conveying  land,  estop  his  grab  r«es.  and  their  sucoessora. 
from  dan>ing  the  vhMIij  of  au  iuuuiulKaoce  on  the  laud,  by  a  certiflcate  that  saoh 
incnmbrauce  is  valid  ana  bixiUing  on  the  land. 

2.  Samb. 

A  clause  in  a  deed  that  the  title  conv^eyed  shall  be  "subject  to  all  liens  of  mort- 
gBL^er^^  on  the  land  is  not  an  admi<^jioii,  on  tlie  part  of  a  subsequent  purchaser,  that 
a  mortgage  which  such  purchaser  had  herself  signed  as  wife  of  a  former  owner  is 
valid  ai?d  binding  on  uie  laud. 

Action  for  foreclosure  of  a  mortgage,  by  Elijah  F.  Purdy  against  Mary  Jane 
Coar.    Judgment  for  plaintiff,  and  defendant  appeals. 

Harris  ikConoin,  {John  U.  Corwin^  of  counsel,)  for  appellant  flf,  W*  RoS" 
endale,  for  respondent. 

FjRYCH,  J.  This  is  a  case  in  which  dates  are  of  importance.  On  Septem- 
ber 8, 1884,  one  John  Coar  was  the  owner  of  the  premises  now  in  controversy. 
On  that  day  he  made  and  executed  to  one  Frederick  0.  Walker  a  bond  and 
mortgage  to  secure  $7,000,  and  interest.  Two  days  later,  and  on  September 
10th,  Coar  conveyod  the  property  to  Marshall,  and  t!ie  latter  to  Mrs.  Coar,  the 
present  defendant.  In  the  absence  of  any  proof  to  the  contrary,  it  must  be 
presumed  that  these  deeds  were  delivered  at  thnlr  date.  2  Greenl.  Ev.  §  297; 
Van  Renssellaer  v.  Vi  kney,  3  Lans.  59;  Ehey  v.  Metcalfe  1  Denio,  823;  Har^ 
ris  V.  Norton,  16  Bnrb.  264.  On  September  12th  the  mortgage  to  Walker 
was  recorded.  On  September  14tli,  as  appears  by  its  date,  Coar  signed  a  cer- 
tificate tluit  the  Walker  mortgage  was  a  good  and  valid  security,  and  that 
there  was  no  defense  to  it.  He  had  then  ceased  to  bG  the  owner  of  the  prop- 
erty, and  had  no  authority  from  his  wife,  who  was  owner,  to  make  such  rep- 
resentation. On  September  23d  the  deed  to  Mrs.  Coar  was  put  on  record,  and 
thereafter,  and  while  the  record  title  was  in  her,  and  on  the  14th  of  October* 
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the  Walker  mortgage  was  assigned  to  the  present  plaintiffs,  who  bought  it 
in  reliance  upon  Coar's  certificate.  That  assignment  was  recorded  Octo- 
ber 15th.  For  default  of  payment,  this  action  was  commenced  to  foreclose 
the  mortgage.  Mrs.  Coar  defended,  alleging  that  no  consideration  passed 
from  Walker;  that  she  signed  the  mortgage  supposing  that  the  consideration 
named  had  been  paid;  that  the  plaintiffs  gave  no  consideration  for  the  assign- 
ment; and  that  the  mortgage  was  void  for  want  of  consideration.  Upon  the 
trial  she  sought  to  prove  this  defense  in  various  ways,  but  all  her  efforts  were 
baffled  by  the  ruling  of  the  court  that  she  was  estopped  by  her  husband's  cer- 
tificate, made  when  he  had  ceased  to  have  any  interest  in  the  land,  and  whea 
she  alone  had  become  the  owner.  She  called  her  husband  as  a  witness,  and 
asked  him  to  state  "all  the  facts  concerning  the  inception  and  continuance  of 
the  mortgage. "  The  question  was  objected  to  as  incompetent  and  immaterial , 
and  because  the  witness  was  estopped  by  his  certificate  from  attacking  the 
mortgage.  But  he  made  no  such  attack.  He  put  in  no  answer,  and  was  not 
defending  the  action.  Granting  that  he  was  estopped  as  a  party,  his  evidence 
was  admissible  in  behalf  of  his  wife,  unless  she  also  was  estopped  by  the  cer- 
tificate. She  asked  what  consideration  he  received  from  Walker,  and  whether 
his  wife  knew  of  the  sale  of  the  mortgage  to  plaintiffs.  All  these  inquiries 
were  excluded.  She  attempted,  also,  to  assail  the  consideration  sworn  to  by 
plaintiffs  as  the  basis  of  their  purchase.  She  asked  how  the  cabinet  work  of 
which  he  spoke,  was  paid  for;  and  whether  Coar's  notes,  which  the  plaintiffs 
surrendered,  were  at  that  time  due.  These  questions  were  not  allowed  to  be 
answered.  By  these  rulings  the  whole  defense  pleaded  was  made  unavailable. 
Judgment  went  for  the  plaintiffs,  which  was  atflrmed  by  the  general  term 
upon  the  ground  that  the  certificate  of  the  husband  estopped  the  wife.  That 
learned  court  seemed  guided  by  a  conviction  that  the  certificate  was  made  be- 
fore the  conveyance  to  Mrs,  Coar;  and  the  result  is  arrived  at  by  presuming 
that  the  certificate  was  delivered  at  its  date,  although  all  the  facts  rebut  thac 
presumption;  but  that  the  deed  to  Mrs.  Coar  was  not  delivered  at  its  date,  al- 
though all  the  facts  favor  that  presumption.  And  this  error  is  intensified  by 
the  suggestion  that  there  is  no  proof  when  that  deed  was  delivered.  The  de- 
fendant offered  to  show  that,  when  her  husband  made  the  arrangement  with 
plaintiffs  for  a  sale  of  the  mortgage,  it  was  after  the  deed  had  been  delivered 
to  her  by  Marshall.  This  was  excluded.  Now,  the  certificate  had  no  force 
or  validity  until  it  operated  as  an  estoppel;  and  that  could  not  occur  to  Walker, 
for  he  took  the  mortgage  two  days  before  the  certificate  was  made;  and  it 
could  not  occur  as  to  plaintiffs  until  they  purchased  on  the  faith  of  it;  and 
so  the  defendant  did  not  prove  that  she  got  her  deed  before  the  certificate  be- 
came operative,  simply  because  she  was  not  allowed  to.  And,  besides,  if  we 
depend  on  the  record  for  the  date  of  the  delivery  of  her  deed,  that  still  ante- 
dates the  certificate  as  an  operative  instrument,  for  the  ^issignment  to  plain- 
tiffs was  some  time  after;  and,  until  they  bought,  the  certificate  was  no  better 
than  blank  paper,  unless  for  the  possible  purpose  of  at  some  time  contradict- 
ing the  writer.  So  that  the  question  returns  whether  a  grantor,  who  has  con- 
veyed, can  thereafter  estop  the  grantee  by  a  certificate  deolaring  a  previously 
executed  mortgage  to  be  a  valid  incumbrance  upon  the  grantee's  property. 
We  think  not.  He  may  estop  himself,  but  has  lost  the  power  to  affect  by  bis 
declarations  the  title  of  his  grantee. 

But,  beyond  the  argument  of  the  general  term,  we  are  met  by  suggestions 
of  the  learned  counsel  for  the  plaintiffs  which  do  not  depend  upon  the  effect 
of  the  certificate,  and  which  demand  serious  consideration.  He  contends  that 
Mrs.  Coar,  the  defendant,  was  merely  the  purchaser  of  an  equity  of  redemption, 
and  took  subject  to  the  mortgage,  and  so  cannot  contest  it.  Bennett  v.  Bates, 
94  N.  Y.  354.  The  pith  of  the  doctrine  is  that  the  circumstances  of  the  pui- 
chase  amount  to  an  admission  of  the  validity  and  lien  of  the  outstanding  in- 
cumbrance. But  there  was  no  such  admission  by  Mrs.  Coar.  She  did  not 
v.l7N.E.no.4— 23 


Digitized  by 


Google 


854  KOBTHEASTEBN  BEPORTEB.  JX.Y. 

take  subject  to  the  Walker  mortgage,  describing  or  identifying  it  as  such;  nor 
did  Marshall,  as  grantee  of  Coar.  The  latter's  deed  contains  this  language: 
"Subject,  nevertheless,  to  all  liens  of  mortgages  and  taxes  thereon. "  Accept- 
ance of  this  deed  did  not  admit  that  there  were  any  such  liens.  K  they  ex- 
isted, the  title  was  subject  to  them,  but  their  existence  and  validity  was  not 
conceded.  The  defendant  seeks  to  show  that  what  is  now  claimed  to  have 
been  a  mortgage  was  not  such,  and  was  not  a  lien  on  the  land,  and  so  was  not 
one  of  the  incumbrances  subject  to  which  she  purchased.  She  did  not  buy 
subject  to  all  apparent  and  pretended  and  invalid  mortgages  that  could  be  set 
up,  but  subject  to  mortgages  that  were  a  lien,  and  so  actual  and  real  and  valid. 
It  is  said  she  knew  all  about  this  moi*tgage  because  she  signed  it.  I  think 
that  is  true;  but  what  she  knew  about  it  she  was  not  permitted  to  tell.  She 
may  have  known  that  it  was  not  a  valid  mortgage  as  against  her  when  she 
took  her  deed,  and  declined  to  buy  subject  to  it,  while  quite  willing  to  take 
title  subject  to  mortgages  that  were  in  truth  a  lien  on  the  property.  That 
would  account  for  th,e  peculiar  phraseology  of  the  deed,  and  the  careful  omis- 
sion to  recognize  or  identify  this  particular  instrument  as  a  mortgage  at  all. 
It  may  very  well  be  that,  upon  the  undisclosed  facts  in  this  case,  the  land  in 
Mrs.  Coar*8  hands  is  equitably  bound  by  the  plaintiff's  mortgage;  but  we  can- 
not prejudge  the  case,  or  assume  that  the  facts  will  be  proved  precisely  as  we 
suspect  they  existed.  The  defendant  has  a  right  to  make  her  defense  if  she 
can ;  but,  so  far,  has  been  denied  a  hearing. 

The  Judgment  should  be  reversed,  and  a  new  trial  granted ;  costs  to  abide 
the  event. 

All  concur. 


aO»  N.  Y.  441) 

FrrZOBBALD  V.  QUANN.l 

iCourt  of  Appeals  of  New  York,    June  6,  1888.) 

Hu8BA^'j>  AND  Wife— Actions  against  Wife— Joinder  of  Husband. 

ill  an  action  affalnst  a  married  woman  for  slander,  the  husband  must  be  joined  a* 
defendant:  neither  Acts  N.  Y.  1862,  c.  172,  amending  act  N.  Y.  March  20, 1860,  S  7, 
providing  in  what  courts  a  married  woman  may  be  sued,  and  that  execution  may  be 
issued  against  her  separate  property,  as  If  she  were  sole;  Code  Civil  Proo.  N.  Y.  $ 
450,  providing  that  a  married  woman  may  appear,  prosecute,  or  defend  in  an  ac> 
tion,  alone  or  joined  with  others,  as  if  she  were  single,  and  that  her  husband  need 
not  DO  joined  where  the  action  concerns  her  separate  estate;  nor  Id.  §  1206,  provid- 
ing that  judgment  for  or  against  a  married  woman  may  be  enforced  as  if  she  were 
single,— abrogating  the  common-law  rule  in  that  respect.  Danfobth  and  Finoh, 
JJ.,  dissenting. 

Appeal  from  geneml  term,  supreme  court.  Fifth  department. 

Action  by  Ann  Fitzgerald  against  Charles  Q.  Quann  and  Mary  L.  Quann, 
his  wife,  for  slander.  The  special  term  dismissed  the  complaint  as  to  the 
husband,  which  order  was,  on  an  appeal  to  the  general  term,  reversed;  and 
defendant  Quann  appealed  to  this  court. 

James  Wood,  for  appellant.    Treadwell  Cleveland^  for  appellee. 

Peckham,  J.  The  very  satisfactory  opinion  delivered  by  the  learned  jus- 
tice at  the  general  term,  when  this  case  was  before  that  court,  renders  it  un- 
necessary to  enter  upon  any  general  discussion  of  the  question  in  this  court. 
The  counsel  for  the  defendant,  in  his  argument  before  us,  conceded  tlie  rule 
to  be  well  established,  and  almost  universally  acted  on,  that  statutes  changing 
the  common  law  must  be  strictly  construed,  and  that  the  common  law  must 
be  held  no  further  abrogated  than  the  clear  import  of  the  language  used  in 
the  statutes  absolutely  requires.  However  much  modern  judges  might  some- 
times be  inclined  to  doubt  the  beneficial  results  to  be  derived  from  an  always 
strict  adherence  to  the  rule,  grounded  upon  some  possible  doubts  of  the  high 

1  Affirming  SSHun,  65d. 
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order  of  excellence,  in  all  cases,  of  the  common  law,  or  of  its  being  without 
exception  the  perfection  of  human  reasoning  in  any  other  than  a  very  nar- 
row, technical,  and  one-sided  way,  yet  the  rule  itself  is  too  securely  and  lirmly 
established  and  grounded  in  our  jurisprudence  to  be  altered  other  than  by  leg- 
islative interference.  This  court  acted  upon  such  rule  in  the  late  case  of 
JBertles  v.  Nunan,  92  N.  Y.  152;  and,  because  there  was  no  statute  which 
plainly  altered  it,  the  common  law  was  held,  in  that  case,  to  remain  the  law 
in  this  state  in  regard  to  the  conveyance  of  real  estate  to  a  husband  and  wife 
jointly,  and  that  upon  the  death  of  either  the  survivor  took  the  whole  estate. 

It  is  claimed,  however,  that  there  is  an  express  enactment  abrogating  the 
common  Jaw  in  regard  to  the  liability  of  a  husband  for  the  torts  of  his  wife, 
and  that  such  enactment  is  to  be  found  in  chapter  172  of  the  Laws  of  1862, 
entitled  "An  act  to  amend  the  act  entitled  «An  act  concerning  the  rights  and 
liabilities  of  husband  and  wife,'  passed  March  20,  1860."  The  court  is  re- 
ferred to  section  7  of  the  act,  which  reads:  "A  married  woman  may  be  sued 
in  any  of  the  courts  in  this  state;  and,  whenever  a  judgment  shall  be  recov- 
ered against  a  married  woman,  the  same  may  be  enforced  by  execution  against 
her  sole  and  separate  estate,  in  the  same  manner  as  if  she  were  sole.''  This 
section,  clearly,  does  not  reach  any  such  result.  It  evidently  contemplates  the 
existence  of  causes  where  it  would  be  proper  to  sue  a  married  woman  alone; 
for  tiie  provision  making  her  sole  and  separate  estate  liable  on  execution  upon 
a  judgment  recovered  against  her  would  lead  one  to  that  inference.  But  the 
section  does  not  assume  to  state  what  those  causes  are.  This  is  done  in  the 
third  section  of  the  same  act,  which  amends  the  seventh  section  of  the  act  of 
1860;  and  in  this  amended  section  it  is  stated  that  "a  married  woman  may, 
while  married,  sue  and  be  sued  in  all  matters  having  relation  to  her  sole  and 
separate  property,  or  which  may  hereafter  come  to  her  by  descent,  devise,  be- 
quest, purchase,  or  the  gift  or  grant  of  any  person,  in  the  same  manner  as 
if  she  were  sole;  and  any  married  woman  may  bring  and  maintain  an  action 
in  her  own  name  for  damages  against  any  person  or  body  corporate  for  any 
injury  to  her  person  or  character,  the  same  as  if  she  were  sole, "  etc.  In  the 
subsequent  section  of  the  act  of  1862  (section  5)  it  is  provided  that,  in  an  ac- 
tion brought  or  defended  by  any  married  woman  m  her  name,  her  husband 
shall  not,  neither  shall  his  property,  be  liable  for  the  costs  thereof,  or  the  re- 
covery therein.  It  is  thus  seen  that,  in  a  statute  which  legislates  upon  the 
subject  of  the  rights  and  liabilities  of  husband  and  wife,  a  portion  of  one  sec- 
tion treats  of  the  rights  of  the  wife  as  to  suing  and  being  sued  "in  the  same 
manner  as  if  she  were  sole,"  and  the  cases  are  stated  in  which  she  may  be 
thus  sued;  and  the  case  of  a  tort  committed  by  her  during  coverture,  for 
which  a  suit  is  brought  also  during  coverture,  is  not  embraced  therein.  This 
brief  examination  of  the  statute  makes  it  still  clearer  that  the  seventh  section, 
above  quoted,  did  not  assume  to  enact  that  a  married  woman  was  to  be  sued 
alone  in  all  cases,  but  simply  that  when  suable  she  could  be  sued  in  any  of 
the  courts  of  the  state.  We  think  there  was  no  express  legislation  in  this  act 
which  alters  the  common  law  in  relation  to  this  question. 

It  is  claimed,  however,  that  section  450,  when  taken  in  connection  with 
section  1206,  of  the  Code,  alters  the  rule.  Section  450  reads:  "In  an  action 
or  special  proceeding,  a  married  woman  appears,  prosecutes,  or  defends,  alone 
or  joined  with  other  parties,  as  if  she  was  single.  It  is  not  necessary  or 
proper  to  join  her  husband  with  her  as  a  party  in  any  action  or  special  pro- 
ceeding affecting  her  separate  property."  The  second  sentence  of  the  above 
section  was  added  in  1879.  If  it  be  assumed  that,  without  it,  the  first  sen- 
tence of  the  section  had  made  an  alteration  in  the  common  law,  and  that,  un- 
der such  first  sentence,  a  married  woman  was  to  be  sued  alone,  in  all  cases, 
as  if  she  was  single,  we  think  the  addition  of  the  second  sentence  places  the 
law  where  it  was  before  the  passage  of  any  part  of  the  section.  Some  mean- 
ing roust  be  given  the  words,  and  some  purpose  attached  to  the  legislative 
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will,  if  it  be  possible  to  do  so.  Thut  meaning  and  purpose  are,  as  it  seems  to 
us,  to  state  the  cases  in  which  it  is  not  necessary  to  join  her  husband  under 
the  provisions  of  the  first  sentence  of  the  section.  If  it  were  not  intended  to 
effect  an  alteration  to  that  extent  and  in  that  manner,  it  cannot  be  seen  what 
earthly  purpose  is  effected  by  the  amendment.  The  section,  as  it  stood  be- 
fore the  amendment,  certainly  rendered  it  unnecessary  to  join  the  husband 
with  the  wife  in  cases  affecting  her  separate  property;  and  unless  the  effect 
of  the  amendment  be  to  state  those  cases  where  such  joining  is  unnecessary, 
leaving  it  necessary  in  all  otlier  cases,  it  is  difficult,  if  not  impossible,  to  give 
any  sense  or  meaning  to  the  amendment.  In  our  opinion,  such  is  and  was  in- 
tended to  be  the  effect  of  the  amendment,  and,  unless  in  cases  affecting  her 
separate  property,  a  married  woman  should  be  sued  with  her  husband.  This 
result  is  not  affected  by  the  language  of  section  1206  of  the  Code,  which  reads 
thus:  **  Judgment  for  or  against  a  married  woman  may  be  rendered  and  en- 
forced in  a  court  of  record,  or  uot  of  record,  as  if  she  was  single."  This  sec- 
tion refers,  as  it  states  in  plain  language,  to  the  enforcement  of  a  judgment 
against  a  married  woman,  and  has  no  reference  to  the  question  of  when  it  is 
proper  or  necessary  to  join  her  husband  in  suits  against  herself. 

This  brief  summary  is  all  that  it  is  thought  necessary  to  say  on  this  sub- 
ject, in  addition  to  what  has  been  so  well  said  at  the  general  term.  It  is  not 
possible  to  reconcile  the  various  decisions  of  the  supreme  court  upon  this  ques- 
tion, nor  do  we  regard  it  as  of  very  great  importance  which  way  it  is  decided. 
We  cannot  see,  with  the  clearness  necessary  for  an  alteration  of  the  common 
law,  that  the  various  statutes  upon  the  subject  of  the  rights  and  liabilities  of 
married  woman  have,  by  their  genenil  scope,  bearing,  and  effect,  by  neces- 
sary implication,  as  claimed  by  counsel,  altered  the  law,  and  rendered  it  un- 
necessary to  join  the  husband  with  the  wife  in  such  a  case  as  this.  A  lengthy 
discussion  of  those  acts,  and  of  the  reasons  which  lead  us  to  this  conclusion, 
would  serve  no  useful  purpose,  and  will  therefore  not  be  entered  upon.  The 
judgment  appealed  from  sliould  be  affirmt^d,  with  costs. 

All  concur,  except  Danfobth  and  Finch,  JJ.,  dissenting. 


(109  N.  Y.  436)  «  ^  • 

Smith  o.  Cole.» 
(Court  of  Appeals  of  New  York,    June  5, 1888.) 

DBBD— DeLIVBRT^AOCBPTANOB— ^OINT  Gbantees. 

In  an  action  by  one  erantee  against  another  gprantee  in  the  same  deed,  to  compel 
him  to  deliver  the  deed  to  the  county  clerk  for  record,  defendant  testified  that  he 
bad  not  accepted,  but  only  received  the  deed  for  examination,  and  was  not  satisfied 
with  it;  but  for  what  reason  did  not  appear.  Defendant  had  retained  the  deed  for 
10  years  without  making  any  objection  thereto,  and  had  not  requested  any  other  con- 
veyance, or  offered  to  return  the  deed.  Payments  of  the  purchase  money  had  been 
made  after  the  grantees  had  seen  the  deed  and  it  had  been  delivered.  Held,  under 
aU  the  circumstances,  that  the  referee  was  justified  in  finding  the  d«Uvory  and  ac- 
ceptance of  the  deed,  and  that  plaintiff  was  entitled  to  the  reUef  sought.* 

Appeal  from  general  term,  supreme  court.  Third  department. 

Action  by  Charles  S.  Smith  against  James  A.  Cole  to  compel  defendant  to 
give  up  for  record  a  deed  in  which  they  were  joint  grantees.  Judgment  for 
plaintiff,  and  defendant  appealed  to  the  general  term,  where  the  judgment  of 
/the  special  term  was  aflSrraed,  and  the  defendant  appealed  to  this  court. 

Esek  Cowen,  for  appellant.    C.  M.  Davidson,  for  appellee. 

Finch,  J.  If  the  deed  delivered  by  Lyon  was  so  delivered  and  accepted  as 
to  become  operative  as  a  grant  to  all  the  grantees,  or  to  the  plaintiff  alone  in 
respect  to  his  share  or  proportion,  then  the  defendant  has  no  right,  because 

lAfflrming  39  Hun,  248. 

*A3  to  what  constitutes  deUvery,  see  Flannigan  v.  Gogglns,  (WIb.)  86  N.  W.  Bap. 
840,  and  note;  HUl  v.  McNichol,  (Ma)  13  Atl.  Kep.  883. 


Digitized  by 


Google 


N.  Y.}  SMITH  V.  COLE.  867 

he  happens  to  be  in  possession  of  the  deed,  to  refuse  to  permit  it  to  be  recorded. 
In  that  event  the  right  of  the  plaintiff  to  protect  his  title  by  a  record  of  its  evi- 
dence would  be  indisputable,  and  the  defendant  be  wholly  in  the  wrong  in 
withholding  the  deed  to  prevent  such  record.  But  the  debate  on  this  appeal 
goes  back  of  that  assumption,  and  questions  it.  The  referee  has  found  as  a 
fact  that  the  deed  was  delivered  to  the  defendant,  and  accepted  by  liim.  The 
learned  counsel  for  the  appellant  challenges  that  finding;  insisting  that  the 
testimony  of  the  defendant  that  he  refused  toaccept'is  wholly  uncontradicted, 
and  should  have  been  taken  as  the  truth,  and  that,  although  he  was  a  party 
and  interested,  there  were  no  circumstances  justifying  a  contrar}'  inference. 
It  is  at  this  point  that  we  feel  constrained  to  begin  our  difference  with  the 
appelhmt.  More  than  10  years  have  elapsed  since  the  deed  was  delivered ;  no- 
body has  offered  to  return  it  or  tendered  it  back  to  the  grantor;  payments  of 
purchase  money  have  been  made,  without  complaint  of  the  sufficiency  of  the 
conveyance:  and,  what  seems  to  me  quite  important,  none  of  the  grantees 
have  ever  demanded  of  the  grantor  any  other  conveyance  of  the  property.  It 
is,  to  say  the  least,  quite  strange  and  unnatural  that  the  grantees  in  this  deed, 
if  they  refused  its  acceptance,  should,  for  10  years  continue  to  pay  for  the  prop- 
erty, and  complete  those  payments,  and  never  once  demand  the  deed  to  which 
the  contract  gave  them  a  right.  Such  conduct  is  scarcely  explicable  except 
upon  the  theory  that  they  already  had  a  deed  with  which  they  were  satistied. 
The  attendant  circumstances,  therefore,  did  admit  of  inferences  hostile  to  the 
defendant's  evidence,  which  it  was  the  duty  of  the  referee  to  consider  and 
weigh;  and  made  the  question  one  of  fact,  which  we  are  not  permitted  to  re- 
view. 

We  must  assume,  therefore,  that  the  defendant  accepted  the  deed.  The 
plaintiff  has  also  accepted  it  on  his  part,  and  the  case  comes  back  to  the  as- 
sumption with  which  we  started,  that  one  grantee  of  an  effective  and  opera- 
tive deed  cannot,  as  stgainst  another,  prevent  its  record  upon  that  other's  de- 
mand, unless  there  is  force  in  another  position  taken  by  the  appellant,  which, 
at  least,  requires  deliberate  reflection.  It  is  argued  that  a  grantor  who  has 
contracted  to  convey  the  whole  of  the  land,  or  the  whole  of  his  interest,  to 
several  grantees  as  co-tenants,  idthough  in  unequal  proportions,  and  delivers 
a  deed  to  one  of  them,  covering  the  whole  property  or  interest,  must  be  pre- 
sumed, unless  some  special  understanding  to  the  contrary  is  disclosed,  to  have 
delivered  the  deed  as  a  conveyance  to  all,  and  for  acceptance  by  all,  and,  un- 
less all  accept,  there  is  no  delivery,  since  that  delivery  is  to  all  or  none. 
Otherwise,  it  is  argued,  one  who  sells  the  whole  land  to  several,  although  they 
take  in  different  proportions,  may  find  himself  conveying  to  one  while  his 
deed  is  rejected  by  others,  and  his  one  sale  be  broken  into  numerous  frag- 
ments. I  am  impressed  with  the  suggestion  as  quite  reasonable  and  just,  and 
can  easily  imagine  a  case  in  which  its  application  might  fairly  be  demanded; 
but  its  bearing  upon  the  present  controversy  depends  on  another  question  of 
fiict.  The  proof  that  any  one  of  the  grantees  rejected  the  deed,  and  refused 
to  accept  it,  comes  wholly  from  the  defendant  as  a  witness.  The  referee  has 
found  as  a  fact  that  "the  deed  was  duly  and  le;;idly  delivered  and  accepted;" 
and  there  was  neither  finding,  nor  request  to  find,  that  the  acceptance  of  the 
deed  was  refused  by  some  grantee  other  than  defendant.  In  the  absence  of 
such  a  finding,  the  testimony  of  the  defendant  that  one  of  the  grantees  re- 
fused to  accept  the  deed  is  more  or  less  contradicted  by  adverse  inferences  to 
which  the  facts  give  rise.  No  such  grantee  ever  gave  notice  to  the  grantor 
of  a  refusal,  or  demanded  another  and  different  deed.  All  remained  silent 
and  uncomplaining  for  more  than  10  years.  The  grantor  had  a  right  to  in- 
fer that  the  deed,  delivered  for  all,  had  been  accepted  by  all.  The  foundation, 
therefore,  upon  which  the  argument  rests,  is  in  dispute,  has  not  been  found 
as  af^ct,  or  even  requested  to  be  found;  and  so  we  cannot  assume  it,  or  rest 
an  argument  upon  it.    If  the  question  had  gone  to  the  referee,  the  same  infer- 
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ences  and  modes  of  reasoning  which  led  him  to  find,  against  the  defendant's 
testimony,  that  he  accepted  tlie  deed,  would  lead  him  also,  against  the  defend- 
ant's testimony,  to  find  that  the  grantee  Heacock  accepted  it  as  well.  The 
general  finding  of  the  referee  of  due  and  legal  delivery  and  acceptance  fairly 
means  delivery  to  all  and  acceptance  by  all.  We  are  unable  to  construe  it 
otherwise,  or  to  deny  that  the  circumstances  were  such  as  to  warrant  infer- 
ences contradictory  of  the  defendant's  testimony;  and  so  the  conclusion  of  the 
referee  must  govern.  This  deed,  according  to  defendant's  statement,  was 
shown  to  all  the  grantees;  and,  if  they  determined  not  to  accept  it,  the  fur- 
ther fact  that,  having  no  deed,  they  paid  up  the  purcliase  money,  and  never 
demanded  another,  is  incomprehensible.  Whether  or  not  the  conclusion  ot 
the  referee  should  have  made  the  circumstances  outweigh  the  evidence  of  the 
party  is  a  question  we  cannot  consider.  He  did  do  so,  and  it  is  our  duty  to 
say  that  the  evidence  he  disbelieved  was  not  uncontradicted.  The  judgment 
should  be  affirmed,  with  costs. 
All  concur. 


(109  N.  Y.  454) 

•     Inglehabt  et  al.  t>.  Thousand  Island  Hotel  Co.  et  al. 
{Court  of  Appeals  of  New  York.    June  5, 1888.) 

!•  Fraudulent  Conveyances— Rights  op  Creditors— Corporations. 

In  an  action  by  a  judgment  creditor  to  set  aside  a  sale  under  a  prior  judgment  as 
f raudulentf  it  appeared  that  T.  oommenoed  suit  against  defendant  on  a  valid  debt, 
the  payment  ol  which  was  resisted  on  technicsal  grounds,  and  recovered  judgment, 
from  which  an  appeal  was  taken,  and  the  judgment  reversed,  that  pending  such 
appeal,  and  prior  to  its  decision,  T.  assigned  his  judgment  to  KL  for  much  less  than 
its  face  value,  defendant  stipulating  with  K.  to  abandon  its  appeal,  and  consent  to 
an  affirmance  of  the  judgment;  that  the  property  in  question  was  sold  under  the 
judgment  about  three  months  after  its  entry  on  said  stipulation,  the  purchaser  pay- 
ing full  value  therefor;  that  plaintiff  took  no  steps  to  open  or  set  aside  the  sale  or 
the  judgment  of  afOrmance,  or  to  litigate  T.*8  claim,  delaying  more  than  two  years 
before  bringing  his  present  action.  Held,  that  under  Rev.  »t.  N.  Y.  o.  7,  tit.  8,  S  4, 
declaring  the  question  of  fraudulent  intent  one  of  fact,  and  not  of  law,  such  facts 
did  not  show  that  the  stipulation  to  affirm  the  judgment  was,  as  matter  of  law, 
fraudulent,  but  that  the  question  of  fraud  was  one  of  fact. 

S.  Same — ^Assent  of  Stockholders. 

The  president  of  a  corporation  entered  into  an  agreement  with  a  judginent  creditor 
of  the  corporation  that  an  appeal  from  the  judgment  by  the  corporation  should  be 
dismissed,  and  judgment  of  affirmance  entered,  and  that  such  creditor  should  'sell 
the  corporation  property  under  the  judgment,  bid  the  amount  thereof  at  the  sale, 
and,  in  case  he  became  purchaser,  convey  the  property  to  such  president's  brother 
at  a  price  much  less  than  the  amount  of  the  judgment.  Held  that,  the  corporation 
and  all  its  stockholders  havlnc^  consented  to  the  stipulation  dismissing  the  appeal 
and  affirming  the  judgment,  tne  sale  thereunder  oould  not  be  set  aside. 

8.  Appeait-Review— Question  op  Law— Presumptioh. 

Under  Code  Civil  Proc.  %  1837,  providing  that  a  question  of  fact  arising  upon  con- 
flicting evidence  cannot  be  determined  upon  an  appeal  to  thecourt  of  appeals  unless 
where  special  provision  is  made  by  law,  and  section  1838,  providing  that,  ^upon  an 
appeal  to  the  court  of  appeals  from  a  judgment  reversing  a  judgment  entered  upon 
*  *  *  a  decision  of  the  court  upon  a  trial  without  a  jury,  *  *  *  it  must  be  pre- 
sumed that  the  judgment  was  not  reversed  *  •  *  upon  a  question  of  fact,  unless 
the  contrary  clearly  appears  in  the  body  of  the  judgment  or  order  appealed  from, " 
etc.,  where  an  order  of  the  general  term  reversing  the  judgment  of  tne  trial  court 
does  not  declare  that  such  reversal  was  upon  the  facts,  the  court  of  appeals  will  as- 
sume that  it  was  for  error  in  law. 

4.  Equity— Jurisdiction — Remedy  at  Law. 

Where  a  j  unior  lien  has  not  been  cut  off  by  a  sale  of  the  property  under  a  prior  lien, 
the  holder  of  such  junior  lien  cannot  maintain  an  action  to  set  aside  the  sale  under 
the  prior  lien,  as  the  intervention  of  equity  is  needless. 

Appeal  from  general  term,  supreme  court,  Fourth  department: 
On  January  27,  1874,  the  plaintiffs,  Hiram  F.  Inglehart  and  others,  com- 
menced an  action  against  the  defendant,  the  Thousand  Island  Hotel  Company.; 
a  corporation  carrying  on  the  hotel  business  at  Alexandria  Bay,  Jefferson 

>  Reversing  40  Hun,  634,  mem. 
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county,  and  on  April  9, 1875.  recovered  judgment  for  $1,870.11.  Execution 
was  issued  thereon  and  returned  unsatisfied.  On  May  1, 1873,  said  hotel  com- 
pany bad  become  the  owner  of  the  hotel  called  tlie  ''Thousand  Island  House," 
and  the  land  on  which  the  same  is  situated.  On  August  7,  1878,  the  defend- 
ant Alfred  Tiley  duly  filed  a  mechanic's  lien  against  the  hotel  company,  and 
upon  said  hotel  and  the  land  on  which  the  same  stands.  On  March  19,  1874, 
said  Tiley  commenced  an  action  to  foreclose  said  lien,  and  on  August  11, 1875, 
judgment  was  rendered  in  said  action  declaring  said  lien  to  the  extent  of 
$3,936.74  damages  and  $199.83  costs,  and  directing  a  sale  of  said  property  for 
the  purpose  of  satisfying  the  same.  From  said  judgment  the  Thousand  Isl- 
and Hotel  Company  appealed  to  the  general  term.  Said  appeal  was  submit- 
ted to  the  general  term  in  October,  1876,  and  on  December  29,  1876,  a  decis- 
ion was  made  by  the  general  term  reversing  the  judgment  and  ordering  a  new 
trial,  but  the  order  of  reversal  was  never  entered  in  Jefferson  county  Pend- 
ing said  appeal,  and  on  November  27,  1876,  the  defendant  Tiley  sold  and  as- 
signed said  lien  and  judgment  to  defendants  Kennedy,  Spaulding  &  Co.  On 
December  28, 1876,  an  agreement  was  made  between  Oren  G.  Staples,  presi- 
dent of  the  hotel  company,  and  said  Kennedy,  Spaulding  &  Co.,  the  owners  of 
the  Tiley  judgment,  whereby  it  was  stipulated  that  judgment  of  afiirmance 
upon  said  appeal  should  be  entered ;  that  Kennedy,  Spaulding  &  Co.  should  as« 
sign  said  judgment  to  Charles  F.  Staples,  brother  of  said  Oren  T.  Staples,  for 
$2,400,  and  that  they  would  advertise  and  sell  the  hotel  property  and  bid  on 
such  sale  the  amount  of  their  judgment,  ami  if  they  purchased  the  same  they 
would  convey  it  to  Charles  F.  Staples  on  the  payment  of  said  sum  of  $2,400. 
Judgmentof  affirmance  was  accordingly  entered  in  Jefferson  county  clerk's 
office,  December  80, 1876.  At  the  time  said  stipulation  was  made,  and  judg- 
ment of  affirmance  entered,  none  of  the  parties  to  the  same  or  their  attorneys 
had  any  knowledge  whatever  of  the  action  of  the  general  term  in  reversing  said 
judgment.  The  property  was  accordingly  advertised  for  sale,  and  was  bid  off 
by  Kennedy,  Spaulding  &  Co.  for  the  amount  of  the  Tiley  judgment,  March 
13,  1877.  The  plaintiffs  in  this  action  attended  said  sale,  and  bid  upon  the 
same,  and  the  property  was  first  struck  off  to  them.  They  thereupon  with- 
drew their  bid,  and  announced  to  those  present  that  the  Tiley  judgment  had 
been  reversed,  and  that  the  sale  thereunder  would  be  invalid.  The  report  of 
sale  was  afterwards  duly  confirmed  by  the  court,  and  the  conveyance  of  the 
aforesaid  property  was  executed  to  Kennedy,  Spaulding  &  Co.  This  action 
was  brought  to  set  aside  the  judgment  of  affirmance  of  the  Tiley  judgment, 
entered  upon  stipulation,  and  the  sale  thereunder,  and  to  restore  the  lien  of 
plaintiff's  judgment,  or  for  permission  to  redeem  the  hotel  property  from  such 
sale.  The  case  was  referred  to  Martin  A.  Knapp,  Esq.,  who  directed  judg- 
ment to  be  entered  dismissing  the  complaint.  From  the  judgment  entered 
upon  the  report  of  the  referee  the  plaintiffs  appealed  to  the  general  term, 
where  the  judgment  was  reversed,  and  a  new  trial  ordered,  and  from  the 
judgment  and  order  of  reversal  the  defendants  the  Thousand  Island  Hotel 
Company,  Cliarles  F.  and  Helen  M.  Staples,  now  appeal  to  this  court,  stipu- 
lating in  their  notice  of  appeal  for  judgment  absolute  in  case  the  judgment 
aQd  ordered  appealed  from  are  affirmed.  Code  Civil  Proc.  §  1337  provides  that 
a  question  of  fact  arising  upon  conflicting  evidence  cannot  be  determined  upon 
an  appeal  to  the  court  of  appeals,  unless  where  special  provision  is  made  by 
law  Section  1338  provides  that,  "  upon  an  appeiil  to  the  court  of  appeals  from 
a  judgment  reversing  a  judgment  entered  upon  «  «  «  a  decision  of  the 
court  upon  a  tnal  without  a  juiy,  <»  «  *  it  must  be  presumed  that  the 
judgment  was  not  reversed  *  *  *  upon  a  question  of  fact,  unless  the 
contrary  clearly  appears  in  the  body  of  the  judgment  or  order  appealed  from." 
Rev.  St.  c.  7,  tit.  8,  §  4,  provides  that  the  question  of  a  fraudulent  intent  in 
making  a  conveyance  of  lands  shall  be  deemed  a  question  of  fact,  and  not  of 
law. 
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■  Dennis  O'Brien^  for  appellant.    Bradley  Winslow,  for  respondent. 

FiNon,  J.  There  is  a  difficulty  in  maintaining  the  decision  of  the  general 
term  which  we  are  unable  to  overcome.  The  foundation  of  the  plaintiff's 
right  of  action,  treated  as  a  creditors*  bill,  is  fraud.  If  that  be  absent,  he 
has  no  ground  of  complaint.  The  trial  court  did  not  assert  its  existence;  and, 
when  requested  to  do  so,  first,  as  matter  of  fact,  and  next  as  matter  of  law, 
refused  the  request  as  to  each.  The  general  term  reversed  the  judgment;  but 
since  its  order  does  not  declare  that  such  reversal  was  upon  the  facts,  we 
must  assume  that  it  was  for  error  in  law.  Code  Civil  Proc.  §§  1337,  1338; 
Kane  v.  Cortesy,  100  N.  Y.  132,  2  N.  E.  Rep.  C74.  We  cannot  go  to  the  opinion 
to  ascertain.  Van  Tassel  v.  Wood^  76  N.  Y.  614.  We  are  thus  left  to  inquire, 
what  was  the  error  of  law  involved  in  the  referes's  decision? 

The  respondent  first  claims.that,  upon  t^e  facts  found,  the  purchase  of  the 
property  by  Staples  was  necessarily  and  inevitably  with  a  fraudulent  intent, 
and  no  other  inference  can  possibly  be  drawn;  whereby  there  followed  the 
conclusion  of  fraud  in  law,  which  tlie  referee,  although  requested,  refused  to 
find.  The  pivot  on  which  the  whole  transaction  swings  is  the  affirmance  of 
the  Tiley  judgment  by  stipulation.  If  that  had  not  been  done,  tho  sale  which 
did  occur  would  not  have  taken  place.  If  tbat  affirmance  could  have  been 
honest,  fair,  done  in  good  faith,  and  without  fraudulent  intent,  then  the  ques- 
tion whether  it  was  so  done  is  a  question  of  fact,  and  not  of  law.  It  needs 
only  a  study  of  the  situation  to  discover  that  the  stipulation  to  affirm  the 
judgment  was  not  necessarily  and  inevitably  fraudulent.  Tiley  had  an  honest 
debt  for  its  full  amount.  No  answer  to  it  as  a  debt  is  pretended.  He  was 
entitled  to  his  pay  up  to  the  full  amount.  He  sought  to  enforce  it  as  a  lien 
on  the  hotel  property,  and  brought  his  action  for  that  purpose.  The  hotel 
company  defended  upon  technical  grounds.  These  were  at  least  debatable, 
and  certainly  not  meritorious.  Tiley  succeeded,  and  obtained  judgment,  and 
ttie  company  appealed;  all  the  other  parties  submitting  to  the  decision.  Be- 
fore the  decision  of  the  general  term,  the  company  stipulated  to  abandon  its 
appeal,  and  consented  to  an  affirmance  of  the  judgment.  Beyond  any  ques- 
tion, it  may  have  acted  honestly  in  so  doing,  and  Staples  might  without  fraud 
advise  and  urge  that  action .  It  is  not  fraudulent  conduct  to  abandon  an  effort 
to  deprive  an  honest  creditor  of  the  whole  or  some  portion  of  his  debt.  Nor 
is  one  creditor  hindered  or  delayed  by  ending  an  efl'ort  to  hinder  or  delay  an- 
other. At  this  time  Tiley  hiid  sold  his  debt  and  his  lien  to  Kennedy,  Spauld- 
ing  &  Co.,  without  the  knowledge  of  Staples.  The  lienor,  oppressed  by  the 
delay,  or  fearful  of  the  dangers  of  the  contest,  sold  at  a  sacrifice.  The' firm 
had  a  right  to  buy,  and  buy  cheap,  for  they  bought  a  lawsuit,  with  its  con- 
tingencies. They  took  Tiley^s  place,  and  had  all  his  rights.  They  were  en- 
titled to  every  dollar  of  his  debt,  and  defrauded  nobody  if  they  got  it.  Stand- 
ing in  that  attitude,  they  enforce  their  judgment  by  a  public  sale  after  due 
notice.  Other  creditors  were  at  liberty  to  bid,  and  did  bid.  But  it  is  said  a 
fraud  was  practiced  upon  them  by  failing  to  disclose  the  stipulation  of  affirm- 
ance. The  facts  tend  to  dispel  that  idea.  The  judgment  on  the  stipulation 
was  entered  on  the  30th  day  of  December,  1876,  and  became  on  that  day.  a 
matter  of  record  open  to  every  observation.  The  sale  did  not  take  place  until 
the  13th  of  the  next  March.  For  almost  three  months  public  notice  by  the 
record  had  been  given  of  the  fact  of  affirmance.  There  is  no  finding,  and  no 
request  to  find,  that  the  plaintiffs  were  ignorant  of  this  fact  thus  publicly  dis- 
closed, and  which  it  was  their  duty  to  know.  Tlie  fact  of  the  reversal  on  the 
29th  day  of  December,  1876,  was  known  to  plaintiffs  at  the  sale,  for  they  de- 
clared the  fact.  If  they  had  examined  the  recoixls,  as  we  may  presume  that 
they  did,  they  knew  that  no  order  of  reversal  had  been  entered,  and  they  saw 
that  the  assignees  of  Tiley  were  enforcing  the  judgment  as  affirmed.  Before 
the  sale,  therefore,  they  knew  all  the  facts,  and  were  in  no  manner  blinded 
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or  deceived.  They  took  no  steps  to  open  or  set  aside  the  sale,  or  to  set  aside 
the  judgment  of  affinnanoe  by  ooming  in  as  parties  and  seeking  to  litigate 
the  Tlley  claim,  but  two  years  later  begin  this  aotion,  seeking  to  restore  the 
lien  of  their  judgment  upon  the  property.  The  purchasers  bid  up  to  the  full 
amount  of  the  Tlley  judgment,  and  that  amount  was  the  full  value  of  the 
property;  for,  while  it  is  found  that  such  was  the  value,  there  is  not  a  word 
of  proof,  or  even  a  claim,  that  it  was  worth  a  single  dollar  more.  What  hap- 
pened then,  was  this  only:  the  assignees  of  Tiley  took  the  property  at  its  fair 
and  full  value,  in  discharge  of  an  honest  debt.  Assuredly  there  is  no  fraud 
in  the  result,  for  that  is  that  one  creditor  has  collected  his  debt  by  taking  the 
debtor's  property  at  a  full  and  fair  valuation,  and  by  force  of  a  preference  to 
which  he  was  lawfully  entitled.  These  considerations  show,  not  that  there 
may  not  have  been  a  fraudulent  intent,  but  that  the  question  is  one  of  fact, 
of  conflicting  inferences,  and  not  one  in  which  a  conclusion  of  fraud  is  inev- 
itably to  be  drawn  as  a  conclusion  of  law ;  for,  if  the  title  of  Kennedy,  Spauld- 
ing  k  Go.  was  good,  they  were  at  liberty  to  sell  it  to  whom  they  pleased,  and 
at  such  price  as  they  could  obtain  and  chose  to  accept;  and  no  charge  of  fraud 
could  be  sastained.  1  do  not  see,  therefore,  how  it  is  possible  to  sustain  the 
reversal  of  the  general  term  upon  the  ground  that  the  transaction  was  fraud- 
ulent in  law.  If  Tiley  had  remained  owner  of  the  judgment,  and  it  had  been 
aiiirmed  by  stipulation,  and  he  had  bid  the  property  in  for  the  full  amount  of 
his  judgment,  which  was  its  fair  value,  and  then  sold  it  at  half  price  to  Sta- 
ples, who  would  have  been  wronged V  What  creditor  would  have  been  de- 
frauded? Does  it  alter  the  c^ise  that  not  he,  but  his  assignee,  did  exactly 
that?  If,  on  a  trial  before  a  jury  upon  an  issue  of  intent  to  defraud  creditors, 
these  facts  had  all  been  proven,  and  tiie  defendant  asked  to  go  to  the  jury  upon 
the  question,  and  the  plaintiff  asked  that  a  verdict  In  his  favor  be  ordered  by 
the  court,  I  think  it  very  clear  that  the  hist  request  could  not  have  been  properly 
granted,  and  the  question  would  have  been  one  for  the  jury.  That  supposi- 
tion tests  the  action  of  the  general  term.  The  referee  refused  to  find  fraud 
even  as  a  fact  upon  the  conflict  of  evidence.  The  general  term  might  have 
reversed  on  the  facts  because  they  were  of  a  contrary  opinion,  but  did  not  do 
so,  and  stand  upon  the  ground  that  there  was  fraud  in  law,  and  the  facts  ad- 
mit of  no  other  possible  inference.  In  that,  we  think,  tliey  erred.  The  legis. 
lature  has  been  averse  to  the  rule  at  one  time  adopted  by  the  courts  that  fraud 
in  such  cases  was  a  question  of  law,  and  souglit  to  end  the  controversy  which 
bad  raged  almost  bitterly  by  explicitly  enacting  that  in  such  eases  the  ques* 
tion  of  fraud  should  be  one  of  fact.  [Bev.  St.  c  7,  tit.  3,  §  4.]  And,  while  it 
may  nevertheless  be  true  that  facts  may  be  proven  from  which  the  inference 
of  fraud  is  so  necessary  and  inevitable  that  a  verdict  to  the  contrary  would 
not  be  endured,  and  so  a  fraud  as  matter  of  law  be  established,  yet  this  is  not 
such  a  case,  and  cannot  properly  be  so  treated. 

But  there  is  another  aspect  of  the  case  presented  by  the  facts,  which  de- 
pends upon  the  relation  in  which  Staples  stood  to  the  hotel  corporation  as  one 
of  its  directors  and  its  general  manager,  and  which  steers  clear  of  the  ques- 
tion of  fraud.  It  is  claimed  that  by  reason  of  that  relation  his  action  was 
voidable  at  the  suit  of  the  corporation  or  its  creditors,  and  he  may  be  com* 
peUed  to  disgorge  the  profit  which  he  has  unlawfully  made.  Going  liack  to 
the  moment  of  time  when  Staples  agreed  that  the  judgment  should  beai&rmed, 
it  is  pointed  out  that  his  duty  to  the  corporation  and  as  manager  and  director 
was  put  in  collision  with  his  interest  as  an  individual;  that  his  duty  was  not 
to  consent  to  an  afiQrmance  of  the  judgment,  while  his  personal  interest  was 
the  other  way;  that  his  duty  was,  on  the  sale,  to  get  the  highest  price  possi- 
ble for  the  property  of  the  company,  while  his  interest  was  the  reverse;  and 
that  a  court  of  equity  will  not  stop  to  inquire  in  such  a  case  whether  the  trus- 
tee has  acted  honestly,  but  will  never  endure  that  he  act  at  all  under  a  temp- 
tation destructive  of  bis  duty,  lEind  will  set  his  action  aside,  or  compel  him  to 
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account  for  any  profits  be  may  have  made.  But  it  is  to  be  observed  that  this 
rule  has  its  appropriate  application  where  the  trustee  deals  with  bis  company, 
and  so  may  be  said  to  be  acting  on  botli  sides,  or  dealing  with  himsel£  In 
the  present  case  Staples  was  not  dealing  with  the  corporation.  He  bought 
nothing  of  that,  and  made  no  contract  with  it,  but  dealt  wholly  with  third 
persons,  to  whom  he  owed  no  duty,  and  with  whom  he  was  at  perfect  liberty 
to  make  the  best  bargain  possible.  He  touched  the  corporation  but  at  a  sin- 
gle point,  and  that  was  in  the  stipulation  of  affirmance.  It  may  be  said  of 
that  action  that  his  duty  and  his  interest  were,  as  it  respects  such  stipulation* 
in  collision.  But  the  act  was  not  his.  It  was  the  act  of  the  cor[)oration 
.itself,  executed  by  its  attorney  in  the  action.  The  corporation  assented.  It 
does  not  complain.  Apparently  all  four  of  the  stockholders  concurred,  and 
no  wrong  was  done  them.  Nobody  complains  or  can  complain,  unless  it  be 
the  creditors.  But  Staples  owed  no  duty  to  them  to  refuse  or  prevent  the 
.proposed  affirmance,  or  continue  an  unjust  litigation  for  their  benefit.  He 
owed  them  the  duty  of  paying  the  just  debts  of  the  comijany  out  of  its  prop- 
jerty.  That  is  what  he  was  doing.  He  was  arranging  to'satisfy  the  Tiley 
!>debt,  which  was  a  prior  lien.  He  owed  them  the  duty  of  not  wasting  the  cor- 
iporate  property.  He  was  stopping  the  waste  of  an  unjust  defense,  and  an  ex- 
jpensive  litigation.  If  it  be  s'aid  that  part  of  Tiley*s  claim  was  not  a  debt  of 
^he  corporation,  and  the  trustee  was  bound  to  resist  it,  the  answer  is,  we  do 
,not  know  that,  and  cannot  try  that  question  over  again.  The  four  persons 
[who  owed  such  portion  were  the  same  four  who  became  the  corporation,  and 
*may  have  assumed  in  their  corporate  character,  by  agreement  or  by  conduct, 
the  duty  of  payment  resting  on  them  as  individuals,  or  the  lien  may  have 
.clung  to  the  building  despite  the  change  of  title.  But  they  did  defend  and 
^were  beaten.  It  is  true,  there  was  a  reversal  by  the  general  term,  but  we  do 
not  know  even  the  ground  of  that  reversal,  except  as  recited  in  the  opinion 
below  and  by  reference  to  the  reports  of  the  court.  Assuming  the  reversal  to 
have  been  as  stated,  it  is  a  true,  if  somewhat  trite,  observation,  that  it  is 
'easy  after  the  battle  to  tell  how  it  should  have  been  fought.  Nobody  knew 
^beforehand  that  a  reversal  would  be  secured,  and  nobody  knows  now  what 
;the  contingency  of  a  new  trial  or  an  appeal  to  the  court  of  last  resort  would 
have,  involved.  Courts  and  judges  sometimes  differ,  and  it  is  not  always 
easy  to  be  sure  who  is  right  and  who  is  wrong.  The  creditors  of  the  corpora- 
tion had  no  equity  to  require  that  the  directors  should  persist  in  their  appeal, 
?aud  no  shadow  of  wrong  was  done  to  them  when  the  corporation  defendant 
submitted  to  the  judgment  of  the  court  already  rendered,  and  allowed  an  hon- 
est creditor  to  collect  an  honest  debt.  And  so  we  discover  no  dealing  be- 
^tween  Staples  and  the  company,  no  contract  of  his  with  the  corporate  body  of 
which  he  was  a  member,  no  act  of  his  own  which  the  company  could  avoid  as 
in  fraud  of  his  duty  to  it;  but  simply  an  act  of  the  corporation  itself,  per- 
formed, not  by  Staples,  but  by  its  own  chosen  and  authorized  attorney,  which 
it  might  equally  have  done  if  Staples  had  already  received  an  actual  assign- 
^ment  of  the  judgment, — an  act  in  which  his  participation  as  a  stockholder  as- 
senting to  it  may  1^  the  subject  of  scrutiny  and  the  basis  for  alleging  an  act- 
.ual  fraudulent  intent,  but  involves  no  contract  or  dealing  between  himself 
and  the  company,  or  is  voidable  as  such. 

It  is  further  contended  that  the  sale  on  the  Tiley  judgment  did  not  cut  off 
"the  plaintiff's  judgment  because  there  was  no  Us  pendens^  and  they  were  not 
made  parties  to  the  foreclosure.  If  that  be  true,  the  intervention  of  equity 
'was  needless,  and  no  basis  for  this  action  was  established.  The  plaintiffs,  in 
that  event,  have  their  lien,  and  may  enforce  it.  This  suit  assumes  that  it  has 
been  lost,  and  asks  to  have  it  restored.  The  order  of  the  general  term  should 
be  reversed,  and  judgment  on  the  report  of  the  referee  afi&medf  with  costs. 

All  concur. 
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Uhlman  r.  Ksw  York  Life  Ins.  Ck>. 

{Cov/rt  of  Appeals  of  New  York,    June  6, 1888.) 

1.  Insurawce— Tontine  Pouct— Reui^tion  between  Company  and  Poliot-Holdbbt- 
Equity— AccoiJNTiNO. 

The  relation  of  a  life  InBurance  company  to  a  policy-holder  under  the  tontine  plan 
is  not  that  of  trustee  and  cestui  que  trust,  but  is  simply  one  of  contract ;  and  a  court 
of  equity  cannot,  therefore,  direct  an  account  between  said  parties  concerning  the 
funds  arising  from  said  plan,  by  reason  of  its  jurisdiction  over  trusts. 

9.  Sa3cb. 

Nor  has  a  court  of  equity  Jurisdiction  to  order  such  account  simply  because  the, 
transactions  of  the  company  from  which  the  fund  to  be  apportioned  under  said  plani 
arises,  are  complicated  and  intricate. 

Appeal  from  general  term,  court  of  common  pleas,  city  and  county  of  New 
York. 

Action  by  Frederick  Ulhman  against  the  New  York  Life  Insurance  Com 
pany  for  an  account  of  the  receipts,  etc.,  under  the  tontine  plan,  of  which 
plaintiff  was  a  policy-holder.  At  the  special  term  an  interlocutory  order  wa» 
made  directing  an  account.  Upon  appeal  to  the  general  term,  this  order  was 
-set  aside,  and  a  new  trial  awarded,  from  which  judgment  of  the  general  term 
.plaintiff  has  appealed. 

Alex,  Blumenatieli  for  appellant.     Wm.  B.  Homhiower,  for  respondent. 

Feceham,  J.  The  plaintiff  commenced  this  action  for  the  purpose  of  ob« 
taining  an  accounting  from  the  defendant  in  regard  to  matters  stated  in  the 
complaint.  It  was  therein  alleged  that  on  the  29th  of  December,  1871,  the 
defendant  issued  to  the  plaintiff  a  certain  policy  of  insurance,  and  that  the 
plaintiff  had  duly  complied  with  all  the  conditions  of  said  policy ;  that  it  was 
a  policy  known  as  " The  Ten- Year  Dividend  System  Policy, "  and  that  the  ten 
years  expired  in  December,  1881;  that  all  the  premiums  had  been  paid  by  the 
^'plaintiff  during  that  time»  and  the  policy  was  in  force  at  the  time  of  the  cora> 
-mencement  of  this  action.  The  plaintiff  then  alleged,  upon  information  and 
belief,  that  the  defendant,  during  this  time,  had  wrongfully  appropriated  the 
-surplus  and  profits,  or  a  large  portion  thereof,  belonging  to  the  plaintiff  un- 
der the  policy,  and  had  diverted  the  same  to  other  purposes  than  the  benefit 
of  the  plainti9»  and  that  it  had  not  kept  the  fund  and  its  accumulations  sepa- 
rate, and  that  defendant  refused,  for  dishonest  and  unlawful  reasons,  to  fur- 
nish the  plaintiff  with  an  account,  as  demanded.  Plaintiff  also  alleged  that 
defendant  became  a  trustee  of  the  various  moneys  that  were  paid  to  it  on  ac- 
count of  the  policies  of  the  class  to  which  the  plaintiff's  policy  belonged,  and 
that  plaintiff,  relying  upon  the  terms  of  said  policy  and  the  supposed  honesty 
of  the  defendant  as  a  trustee  of  the  funds  above  mentioned,  took  out  the  said 
policy,  and  paid  the  premiums  required,  and  assumed  the  risks  and  conditions 
mentioned  therein,  and  that  he  had  in  all  things  duly  performed  all  the  con* 
ditions  of  the  policy.  The  plaintiff  then  prayed  judgment  that  the  defendant 
be  compelled  to  render  a  true  and  just  account  to  the  plaintiff  of  the  names  of 
the  parties  insured  by  it  under  the  system  in  which  the  plaintiff  had  been  in- 
sured, the  amount  of  each  and  every  policy  thus  issued,  a  detailed  account  of 
premiums  paid  into  and  received  by  the  defendant  on  account  of  said  policies, 
the  amount  of  surplus  and  profits  which  each  of  said  policies  had  earned,  to* 
gether  with  a  number  of  other  details  in  regard  to  the  accumulation  and  dis- 
position of  such  fund.  Judgment  Was  also  demanded  that  the  defendant  be 
compelled  to  make  good  and  pay  all  such  sums  which  it  had  unlawfully  mis- 
appropriated or  expended  out  of  said  fund,  and  that  it  be  compelled  to  issue 
to  the  plaintiff  an  annuity  bond  of  the  amount  to  which  he  is  entitled,  or,  at 
his  option,  to  pay  the  value  in  cash  to  him;  and  that  a  receiver  of  tiie  fund» 
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and  all  the  books  and  papers  connected  therewith,  be  appointed,  pending  this 
action,  as  well  as  after  judgment,  if  it  is  deemed  advisable  and  proper.  A 
copy  of  the  policy  issued  by  the  defendant  to  the  plaintiff  was  attached  to  and 
formed  a  part  of  the  complaint,  by  which  it  appeared  that  on  the  29th  of  De- 
cember, 1871,  the  defendant  insured  the  life  of  the  plaintiff  in  the  amount  of 
$5,000,  for  the  term  of  his  natural  life,  commencing  at  noon  on  that  day;  that 
the  policy  was  issued  to  and  accepted  by  the  assured  "(1)  on  the  special  agree- 
ment and  conditions  relative  to  policies  on  the  ten-year  dividend  system;"  and 
"(2)  that  the  ten-year  dividend  period  would  be  completed  on  the  29tli  of  De- 
cember, 1881;  (3)  that  no  dividend  should  be  allowed  or  paid  upon  the  policy 
unless  the  person  whose  life  is  assured  shall  survive  until  the  completion  of 
the  ten-year  dividend  period,  and  unless  the  policy  shall  tlien  be  in  force;  (4) 
that  all  surplus  or  proiits  derived  from  such  policies,  on  the  ten-year  dividend 
system,  as  shall  cease  to  be  in  force  before  the  completion  of  their  respective 
ten-year  dividend  periods,  shall  be  apportioned  equitably  among  such  policies 
of  the  same  class  as  shall  complete  their  ten-year  dividend  period;  and  that, 
previous  to  the  completion  of  its  ten-year  dividend  period,  this  policy  shall 
have  no  surrender  value  in  cash  or  in  a  paid-up  policy."  The  defendant  an- 
swered this  complaint,  and  denied  all  the  allegations  of  misappropriation  or 
wrong-doing, and  alleged  the  proper  and  equitable  apportionment  of  the  fund, 
and  an  offer  to  give  to  the  plaintiff  what  he  was  entitled  to  therein,  either  in 
cash  or  in  shape  of  an  annuity  bond.  The  issues  thus  joined  came  on  for  trial 
at  a  special  term,  and  upon  the  trial  plaintiff  abandoned  all  allegations  as  to 
any  misappropriation  of  the  fund  or  any  wrong-doing  whatever  in  regard 
thereto,  and  based  his  cause  of  action  upon  his  right  to  an  accounting  from 
the  nature  of  the  transaction,  as  appearing  in  the  contract  evidenced  by  the 
policy  of  insurance  issUed  to  him.  The  plaintiff  claimed  that,  upon  the  mere 
proof  of  the  issuing  of  a  policy  such  as  was  issued  to  him,  and  that  it  bad  been 
kept  alive  during  the  10-year  period,  and  was  in  full  force  at  the  time  the  div- 
idend was  payable,  gave  him  the  right  to  demand  from  the  defendant  a  full 
and  complete  accounting  of  the  debit  and  credit  items  of  what  he  terms  the 
"Tontine  Account,*'  with  a  list  of  the  members  entitled  to  participate  therein, 
and  also  all  the  details  demanded  in  his  prayer  for  judgment  in  the  complaint. 
He  maintained  that  it  was  unnecessary  to  prove  any  of  the  allegations  of  mis- 
appropriation or  improper  action,  or  even  any  mistake  in  relation  to  the  prin- 
ciples upon  which  the  apportionment  had  been  made;  but  that,  from  the  mere 
nature  of  the  transaction  itself,  he  had  the  right  to  maintain  an  action  to  com- 
pel the  defendant  to  make  a  full  accounting  in  regard  to  all  the  matters  spoken 
of.  The  special  term  substantially  held  with  the  plaintiff,  and  granted  an  in- 
terlocutory judgment,  providing  for  the  taking  of  an  account,  and  for  the  en- 
try of  a  judgment  thereon  for  the  amount  of  cash  which  should  be  found  to 
be  due  the  plaintiff,  or,  at  his  option,  an  annuity  bond  for  an  equal  amount. 
The  defendant,  under  section  lOOl  of  the  Code,  upon  a  case  made,  moved  for 
a  new  trial  at  the  general  term,  and,  after  argument  of  that  motion,  the  gen* 
oral  term  granted  the  new  trial,  and  vacated  the  judgment  above  mentioned. 
From  the  order  granting  a  new  trial  the  plaintiff  has  appealed  here,  giving 
the  usual  stipulation  in  such  cases.  He  claims  now  to  maintain  the  action, 
and  to  have  the  right  to  an  accounting,  upon  the  ground  (1)  that  the  relation 
between  the  plaintiff  and  defendant  is  not  one  solely  of  contract,  but  that,  as 
to  the  participation  in  the  profits  of  this  tontine  system,  that  relation  is  sim- 
ilar to  one  of  trustee  and  cestui  que  trust;  (2)  on  the  ground  that  the  account 
itself,  although  there  is  but  one  side  to  it',  is  of  a  nature  so  difficult  and  com- 
plicated that  it  cannot  be  properly  tried  in  an  action  at  law,  and  hence  this 
action  is  the  appropriate  remedy.  The  right  to  maintain  this  equitable  ao» 
tion,  based  upon  either  or  both  these  grounds,  will  therefore  be  discussed. 
.    As  to  the  first.    We  are  convinced,  after  a  careful  examination  of  the  char- 
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acter  of  the  relations  existing  between  these  parties,  that  ft  cannot  be  said 
that  the  defendant  is  in  any  sense  a  trustee  of  any  particular  fund  for  the 
plaintiff,  or  that  it  acts,  as  to  him  and  in  relation  to  any  such  fund,  in  a 
fiduciary  capacity.  It  has  been  held  that  the  holder  of  a  policy  of  insurance, 
even  in  a  mutual  company,  was  in  no  sense  a  partner  of  the  corporation  which 
issued  the  policy,  and  that  the  relation  between  the  policy-Iiolder  and  the 
company  was  one  of  contract,  measured  by  the  terms  of  the  policy.  See 
Cohen  y  Insurance  Co.,  50  N".  Y.  610;  People  v.  Insurance  Co,,  78  N.  Y. 
114.  Upon  the  payment  of  the  premiums  by  the  various  policy-holders  em- 
braced in  the  tontine  class,  the  money  immediately  becomes  the  property  of 
the  company,  and  no  title  thereto  remains  in  any  of  the  policy-holders.  Under 
such  a  policy  as  this,  there  is  no  obligation  on  the  part  of  the  corporation  to 
keep  the  premiums  paid  on  sucli  policies  separate  and  apart  from  its  other  funds. 
Nor  is  there  any  obligation  on  its  part  to  invest  such  funds  in  any  particular 
way,  or  at  any  particular  time.  The  contract  contempfates  the  fact  that  the 
funds  will  be  invested;  but  the  character  of  such  investment  is  left  absolutely 
to  the  discretion  of  the  defendant,  except  as  it  may  be  limited  by  the  laws  of 
the  state.  This  question  of  separate  Investment,  and  what  use  should  be 
made  of  the  money  received  on  policies  of  this  description,  has  been  discussed  in 
the  late  case  of  Bogardvs  v.  Insurance  Co.,  101  N.  Y  828,  4  N.  £.  Hep.  522, 
in  an  opinion  by  Buoer,  C%  J  The  policy  in  that  case  was  substantially 
identical  with  the  one  in  question;  and  what  was  said  by  the  chief  judge  in 
that  case  upon  this  subject  may  be  repeated  and  reaiHrmed  here.  It  is  true 
that,  in  speaiving  of  the  rights  of  the  plaintiff  in  that  case,  (which  arose  upon 
a  failura  of  the  plaintiff  to  keep  the  policy  in  force  during  the  whole  of  the 
tontine  period,)  the  chief  judge,  while  holding  that  the  failure  to  keep  the 
policy  in  force  was  fatal  to  any  right  of  action  which  the  plaintiff  might  other- 
wise have  had,  stated  that  "the  method  to  be  adopted  by  the  defendant  in 
managing  the  funds  paid  to  it  by  its  several  policy-holders  was  necessarily, 
under  the  insurance  laws  of  the  state,  confided  to  its  judgment,  discretion, 
and  skill,  and  the  plaintiff  has  no  cause  of  complaint  in  reference  thereto,  ex- 
cept in  the  event  of  the  sarvivorship  of  Abraham  Bogardus  for  ten  years,  and 
the  continued  existence  of  her  policy.  Upon  the  happening  of  such  event, 
and  not  until  then,  she  would  become  entitled  to  an  accounting  as  to  such 
fund.''  It  was  clearly  not  before  the  court,  and  the  learned  judge  probably 
did  not  have  in  mind  the  particular  rights  as  to  an  accounting,  or  under  what 
circumstances  those  rights  would  exist  in  case  the  plain  tiff  *s  policy  had  been 
continued  in  force,  and  the  question  of  those  rights  had  been  the  question 
then  to  be  decided.  The  subject  under  discussion  was  as  to  what,  if  any, 
rights  the  plaintiff  in  that  case  had,  with  the  fact  existing  that  the  policy 
which  was  the  foundation  of  the  whole  transaction  had  ceased  to  exist, 
and  by  the  terms  thereof  had  become  forfeited  before  the  action  was  com- 
menced. It  bad  ceased  to  exist  because  the  plaintiff  had  refused  or  neglected 
to  pay  the  premiums  as  they  became  due;  and  the  plaintiff  gave,  as  a  reason 
for  refusing  to  pay  them,  certain  facts  which  it  was  claimed  were  sufficient  to 
justify  the  ref  usiil.  This  court  decided  against  the  plaintiff  on  that  question, 
and  that  was  the  only  proposition  that  was  directly  decided.  Here  the  ques- 
tion is  distinctly  up  as  to  what  rights  the  plaintiff  had  after  the  expiration  of 
the  10-year  period,  the  policy  itself  being  in  force;  and,  unless  there  was  some 
relation  fiduciary  in  its  nature,  the  right  to  an  accounting  on  that  ground 
cannot  be  claimed.  We  think  the  payment  of  a  premium  by  the  policy-holders 
of  this  class  of  policies  is  much  more  like  that  of  a  deposit  in  a  bank  by  a  de- 
positor, as  to  which  it  is  conceded  that  there  is  no  such  relation  of  trustee  and 
cestui  que  trust.  See  Foley  v.  Hill,  2  H.  L.  Cas.  32.  By  the  very  terms  of 
this  policy,  the  amount  of  the  fund  is  necessarily  uncertain.  What  it  maybe 
depends,  not  only  upon  the  number  of  policies  taken  out  during  the  period. 
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but  upon  the  number  of  policies  in  the  class  which  may  lapse  or  become  for- 
feited, and  upon  the  amount  of  the  proper  expenses  of  the  company  which 
shall  justly  become  chargeable  to  this  fund.  So  that  the  dividend  which  may 
come  to  the  plaintiff,  or  any  other  policy-holder,  depends  upon  numerous  con- 
tingencies; and  in  relation  to  all  these  matters  the  parties  have  agreed  in  spe- 
cific terms,  contained  in  the  policy  itself,  that  this  surplus  or  fund,  derived  as 
already  stated,  "shall  be  apportioned  equitably  among  such  policies  of  the  same 
class  as  shall  complete  their  ten-year  dividend  period. "  Here  is  the  extent  of 
the  obligation  of  the  defendant, — that  it  shall  equitably  apportion  tiiis  sum. 
As  has  been  said,  there  is  no  title  in  the  plaintiff  to  any  specific  moneys. 
There  is  in  reality  no  specific  or  separate  fund,  as  it  is  made  up  simply  by  a 
system  of  debits  and  credits  contained  in  the  books  of  the  company,  which 
debits  and  credits  are  made  during  the  running  of  the  tontine  period.  There 
is  no  separation  of  the  fund  belonging  to  this  system,  and  no  legal  necessity 
for  such  separation  from  any  other  fund  or  property  belonging  to  the  defend- 
ant. The  situation  of  the  parties  is  that  of  debtor  and  creditor  simply,  the 
amount  of  such  debt  being  determinable  by  this  equitabl'e  apportionment, 
which,  taking  the  language  of  the  policy  into  consideration,  necessarily  means 
that  the  apportionment  is  to  be  made  by  the  corporation  through  its  officers. 
The  case  of  Marvin  v.  Brooks,  94  N.  Y  71,  has  no  tendency  whatever  to  up- 
hold the  plaintiff's  claim.  In  that  case  the  plaintiff  had  deposited  with  the 
defendant  a  certain  sum  of  money,  upon  the  trust  that  defendant  would  use 
it  in  the  purchase  of  certain  property  in  which  plaintiff  w^is  to  have  one-half, 
and  the  defendant  the  other  half,  interest.  It  was  held  that  the  money  thus 
placed  In  the  defendant's  hands  continued  the  property  of  the  plaintiff,  and 
was  impressed  with  a  trust  in  the  hands  of  the  defendant  which  entitled  the 
phiintiff  to  call  him  to  an  account  as  to  the  disposition  of  the  money,  the  pur- 
chase of  the  property,  its  price,  etc.,  and  that  the  burden  rested  upon  the  de- 
fendant of  showing  these  facts.  We  have  no  doubt  of  the  correctness  of  that 
decision,  and  just  as  little  that  it  is  no  authority  for  the  plaintiff's  contention 
herein.  We  do  not,  however,  accede  to  the  claim  of  the  defendant  herein,  to 
its  full  extent,  as  made  in  the  brief  submitted,  which  is  that  the  apportion- 
ment, as  made  by  the  defendant,  is  absolutely  and  at  all  events  conclusive  upon 
the  policy-holders.  We  hold  that,  u  nder  the  terms  of  tiiis  policy,  the  apportion- 
ment was  to  be  equitably  made,  and  in  the  first  instance  by  the  defendant's 
officers  or  agents.  But,  inasmuch  as  the  agreement  is  that  the  apportionment 
shall  be  an  equitable  one,  the  question  of  what  is  an  equitable  one,  all  the 
facts  aud  circumstances  being  known,  may  be  one  over  which  the  courts  have 
supervision.  Prima  facie,  the  apportionment,  as  made  by  the  defendant, 
should  be  regarded  as  a  compliance  with  the  terms  of  the  policy;  or,  in  other 
words,  should  be  regarded  as  an  equitiible  apportionment.  It  should  be  thus 
regarded,  because,  by  the  terms  of  the  policy,  the  duty  of  making  it  is  cast 
upon  the  corporation,  and  it  ought  to  be  presumed  that  the  defendant  has 
performed  its  duty,  instead  of  presuming  that  it  has  failed  to  do  so.  But  the 
question  is  still  left,  has  or  has  it  not  complied  with  its  agreement  to  make 
an  equitable  apportionment?  And  the  plaintiff,  and  all  others  similarly  sit- 
uated, have  the  right,  upon  proper  allegations  of  fact  showing  that  the  appor- 
tionment made  by  the  defendant  is  not  equitable,  or  has  been  based  upon  er- 
roneous principles,  to  have  a  trial,  and  make  proof  of  such  allegations,  and,  if 
proved,  the  coui-t  will  declare  the  proper  principles  upon  which  the  apportion- 
ment is  to  be  maile,  so  as  to  become  an  equitable  apportionment.  The  various 
cases  cited  in  the  brief  submitted,  where  the  legislature  has  appointed  parties 
to  apportion  stock  in  a  bank  created  by  its  laws,  etc.,  and  where  the  courts 
have  held  that  the  apportionment  by  the  board  thus  created  was  final,  do  not, 
we  think,  conclude  us  here.  The  principles  are  entirely  different.  But  as 
the  plaintiff  herein  has  made  no  proof  of  any.  misappropriation  or  wrong- 
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doing,  we  are  of  the  opinion  that,  upon  the  first  question  argued,  he  has  failed 
to  show  any  right  to  an  accounting  by  the  defendant. 

The  second  ground  upon  which  an  accounting  was  claimed,  was  that  the' 
account  was  complicated.  There  are  undoubtedly  many  expressions  in  the 
books  stating  that,  where  accounts  are  so  difficult  and  complicated  that  it 
would  be  impracticable  to  examine  them  upon  a  trial  ai  niHi  pritLS,  equity 
takes  jurisdiction  of  an  action,  even  on  that  ground  alone.  To  this  effect  are 
1  Story,  Eq.  Jur.  §  445;  Will.  Eq.  Jur.  91 ,  3  Pom.  Eq.  Jur.  §  1421.  In  note  4 
of  the  last  above  cited  section,  after  stating  the  rule  as  above  mentioned,  (that 
the  account  should  be  so  complicated  that  a  court  of  law  would  be  incompe- 
tent to  examine  it  at  nisi  prius  with  the  necessary  accuracy,)  it  is  said: 
"But,  under  the  present  practice  in  England,  matters  of  account  may  now  be 
referred  to  officers  or  referees,  so  that  the  rule,  as  above  stated,  can  now 
hardly  be  followed."  See  Railtoay  Co.  v-  Nioison,  1  H.  L.  Cas.  119-121.  In 
speaking  of  an  equitable  jurisdiction  to  grant  an  accounting,  this  court,  in 
Marvin  v.  Brooks^  supra,  stated  (per  Finch,  J.)  that  **the  best-considered 
review  of  the  authorities  puts  the  equitable  jurisdiction  upon  three  grounds, 
viz.:  the  complicated  character  of  the  accounts,  the  need  of  a  discovery,  ano 
the  existence  of  a  fiduciary  or  trust  relation.  The  necessity  for  a  resort  to 
equity  for  the  first  two  reasons  is  now  very  slight,  if  it  can  be  said  to  exist  at 
all,  since  a  court  of  law  can  send  to  a  referee  a  long  account,  too  complicated 
for  the  handling  of  a  jury,  and  furnishes,  by  an  examination  of  the  adverse 
party  before  trisJ,  and  the  production  and  deposit  of  books  and  papers,  almost 
as  complete  a  means  of  discovery  as  could  be  furnished  by  a  court  of  equity." 
Judges  in  the  English  equity  courts  have  been  somewhat  slow  to  maintain 
jurisdiction  in  a  case  where  the  ground  thereof  was  solely  that  the  account 
was  complicated;  and,  although  there  are  very  many  cases  in  which  the  state- 
ment has  been  made  that  equity  would  sometimes  take  jurisdiction  on  that 
account,  yet  in  most  of  them  it  is  seen  that  there  were  added  to  that  other 
grounds  making  it  proper  for  equity  to  assume  cognizance  of  the  cases. 
However  it  may  be,  it  has  at  least  been  stated  that  whether  or  not  the  court 
would  take  jurisdiction  upon  the  sole  ground  of  the  account  being  complicated 
was  a  matter  largely  within  the  discretion  of  the  court.  See  Railway  Co.  v. 
Martin,  2  Phil.  Ch.  758;  also  Phillips  v.  Phillips,  9  Hare,  471,  and  BlUs  v. 
Smith,  34  Beav.  508.  We  are  not  inclined  to  enlarge  the  principle,  or  to  hold 
that  in  all  cases  the  mere  fact  of  a  complicated  account  being  at  issue  will 
oblige  the  court  to  take  jurisdiction.  Considering  the  fact  as  stated  by  Finoh, 
J.,  in  the  case  above  alluded  to,  that  the  plaintiff  has  now  all  the  facilities  for 
examining  a  complicated  account  in  an  action  at  law  that  he  would  have  in 
equity,  if  there  are  other  reasons — important  and  material  ones— existing 
against  the  assumption  of  jurisdiction  by  a  court  of  equity  of  an  action  of 
this  nature,  those  reasons  should  have  their  full  weight;  and  if,  after  giving 
due  effect  to  all  the  circumstances,  it  appears  that  there  would  be  a  balance 
of  very  great  inconvenience  and  possible  oppression  to  the  defendant,  the 
plaintiff  should  be  remitted  to  his  action  at  law  to  recover  his  damages,  in 
which  action,  if  the  taking  of  an  account  becomes  necessary,  it  may  be  easily 
taken.  In  such  a  case  as  this,  we  think  there  is  such  balance  of  inconvenience 
existing  in  favor  of  the  defendant.  Upon  the  theory  of  the  plaintiff,  every 
one  of  the  policy-holders  of  his  class  has  a  right  of  action  such  as  this  against 
the  defendant  to  call  it  to  an  account  and  to  cause  it  to  give,  in  the  trial  of 
the  action,  a  detailed  account  of  every  transaction  (proved  by  reference  to  or 
the  production  of  its  books,  and  by  the  oatYfA  of  its  officers)  which  took  place, 
from  the  commencement  to  the  termination  of  the  tontine  period,  in  regard 
to  those  matters  material  to  be  known  upon  the  question  of  an  equitable  ap- 
portionment of  the  fund.  There  would  be  no  necessity  for  an  allegation, 
much  less  the  slightest,  even  prima  facie,  proof  of  wrong-doing,  or  that  there 
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had  been  any  mistake  made  by  the  company  in  the  apportionment  made  by 
it.  But  the  mere  fact  that  an  individual  was  the  owner  of  one  of  those  pol- 
icies in  force  at  the  termination  of  the  tontine  period  would  give  him  a  right 
of  action,  and  a  right  to  demand  this  proof  from  the  defendant.  The  mere 
statement  of  such  a  fact,  it  seems  to  us»  is  conclusive  against  the  existence  of 
any  such  right.  Of  course,  it  is  not  to  be  supposed  that  each  individual 
policy-holder  would  avail  himself  of  this  right;  but  the  fact  that  each  one 
might  would  place  the  company  in  the  power  of  unscrupulous  parties  to  taice 
advantage  of  it  for  the  purpose  of  endeavoring  to  levy  contribution  from  it, 
which  it  might  pay  in  order  to  secure  freedom  to  itself  from  troublesome,  ex- 
pensive, unnecessary,  and  wholly  disingenuous  investigations  (and  made  in 
numerous  suits)  into  the  affairs  of  the  company,  and  its  accounts,  running 
through  many  years.  Tliat  this  should  be  permitted  without  an  allegation, 
even  on  information  and  belief,  that  any  fraud,  mistake,  or  impropriety  in  the 
accounts,  or  in  tlie  manner  of  their  statement,  or  in  the  result  attained,  had 
been  made  by  the  officers  or  agents  of  the  company,  would  seem  to  be  intoler- 
able. Our  attention  has  been  oiUed  to  a  decision  by  the  Massachusetts  court 
of  Pierce  v.  Society,  12  N.  E.  Rep.  858.  That  case  was  decided  under  the 
peculiar  wording  of  a  statute  of  Massachusetts  in  regard  to  complicated  ac- 
counts, and  we  do  not  think  it  should  be  followed  by  the  courts  of  this  state. 

Having  examined  the  two  grounds  upon  which  the  plaintiff  based  his  right 
to  maintain  this  action,  and  coming  to  the  conclusion  that  neither  is  tenable, 
it  follows  tliat  the  general  term  of  the  common  pleas  correctly  granted  a  new 
trml,  and  that  its  order  to  that  effect  should  be  affirmed,  and  judgment  ab- 
solute given  against  the  plaintiff,  with  costs. 

All  concur,  except  Bugsb,  0,  J.»  not  voting. 
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(109  N.  Y.  604) 

Cabr  «.  Proyidemob- Washington  Ins.  Go.> 

Same  t>.  Secubitt  Ins.  Co.* 
(Ccmrt  of  Appeals  of  New  York.    June  6, 1888.) 

ICabine  Insurance— Action  ox  Pouot— Actual  Total  Loss. 

Where  a  wrecked  vessel,  insured  affainst  ** actual  total  loss  only,**  la  allowed  by 
the  Insurers  to  be  sold  to  satisfy  a  olaim  of  salvors  employed  by  the  Insurers,  who  ' 
had  the  right  under  the  policv  to  rescue  the  vessel,  the  insured  not  being  a  party 
to  the  contract  with  the  wreckers,  nor  having  notice  of  the  sale,  and  having  served 
a  notice  of  abandonment  which  was  not  accepted,  the  insurers  are  precluded  from 
insisting  that  the  vessel  was  not  a  total  loss  within  the  meaning  of  the  policy. 

Appeals  from  general  term,  supreme  court,  Fifth  department. 

Actions  on  a  marine  Insurance  policy  by  Michael  Carr  against  the  Proy* 
idence- Washington  Insurance  Company  and  the  Security  Insurance  Company. 
Judgment  for  plaintiff,  HflSrmed  by  the  general  term,  and  defendant  appeals. 

lifiVjamin  H,  Williams,  for  appellant.    X.  W,  Thayer,  for  respondent. 

Andbews,  J.  The  insurance  on  the  Almeda  was  against  "actual  total  loss 
only."  In  the  month  of  November,  1877,  the  vessel  was  stranded  at  Port 
Glasgow,  on  Lake  Erie.  The  plaintiff,  owner  and  master  of  the  vessel,  gave 
Imniediate  notice  of  the  disaster  to  the  agents  of  the  undertaking  at  Buffalo. 
They  sent  one  McEenna  as  their  agent  to  Fort  Glasgow,  who,  after  examin- 
ing the  wreck,  directed  the  plaintiff  to  remove  the  rigging  and  whatever  he 
could  to  the  land.  The  plaintiff,  in  his  evidence,  described  the  situation  of 
the  vessel,  and  the  efforts  he  made  to  rescue  her.  He  said:  "When  the  ves- 
sel struck  Ihe  beach,  we  went  on  broadside.  Her  plankshire  and  her  keelsons 
were  crushed,  and  she  humped  up  in  the  middle  about  three  feet.  Her  cen- 
ter-board box  was  all  started.  The  head  ledges  of  the  center-board  box  were 
started.  The  rudder  was  unshipped,  and  washed  away.  She  was  all  started 
in  the  transom, — ^all  started  loose.  She  filled  with  water  up  to  the  level  of  the 
lake.  I  remained  with  her  forty-eight  hours  to  do  what  I  could  to  save  her, 
and  every  man  I  had  aboard  worked  to  the  last  minute.  I  then  left  her,  and 
came  to  Buffalo.  I  left  the  mate  in  charge  of  the  vessel.  Served  a  notice  on 
the  insurance  agent  of  the  loss.  **  The  plaintiff  further  testified  that  McKenna 
said:  '*The  vessel  was  not  worth  getting  off;  that  he  was  working  for  the 
insurance  company,  and  he  should  have  to  get  her  off  If  he  only  took  a  piece 
of  her  to  Detroit;  that  she  was  insured  for  a  total  loss,  and  it  would  not  be  a 
total  loss  if  he  got  a  piece  of  her  off."  On  the  8th  of  November,  1877,  the 
plaintiff  served  written  notice  of  abandonment  on  the  underwriters,  but  they 
refused  to  apcept  an  abandonment,  but  determined  to  make  an  effort  to  save 
the  vessel.  They  thereupon  bargained  with  a  company  of  wreckers,  and  agreed 
to  pay  them  $2»500  on  condition  that  they  got  the  vessel  off  and  deliver^  her 
at  Buffalo  or  Detroit;  but  if  they  failed  they  were  to  receive  nothing.  The 
wrecking  company  succeeded  in  getting  off  the  vessel,  and  towing  her  to 
Detroit,  and  on  reacliing  Detroit  she  sunk  near  the  shore  in  shallow  water. 
In  January,  1878,  the  underwriters  not  having  paid  the  salvage  expenses,  the 
vessel  was  libeled  by  the  wrecking  company  for  the  $2,500,  and  in  the  same 
month  was  sold  by  the  marshal  under  a  decree  in  admiralty  in  that  proceed- 
ing, at  public  sale,  for  the  sum  of  $675,  which,  as  the  proof  tends  to  show,  and 
as  the  referee  finds,  was  her  full  and  fair  value  at  that  time.  The  purchaser 
afterwards  fitted  her  up  as  a  barge  at  an  expense  of  from  ten  to  fifteen  hun* 
dred  dollars,  and  she  was  in  use  as  a  barge  for  some  years  afterwards.  The 
evidence  also  tends  to  show  that  the  cost  of  repairing  the  damage  to  the  ves- 
sel caused  by  the  disaster  would  have  exceeded  her  value  when  repaired.    The 

^  Afflnning  83  Hun,  86. 
*  Affirming  88  Hun,  686,  menu 
v.l7N.K.no.6— 24 


Digitized  by 


Google 


870  NORTHEASTERN  EBFOBTEB.  [N.  ¥• 

plaintiff  was  not  a  party  to  the  contract  with  the  wrecking  company.  It  was 
exclusively  a  contract  between  the  underwriters  and  that  company,  made  by 
the  underwriters  on  their  own  account  for  the  purpose  of  rescuing  the  vessel, 
and  thereby  preventing  an  actual  total  loss  under  the  policy.  The  plaintiff 
had  no  notice  of  the  contract  or  of  the  proceedings  in  admiralty.  The  under- 
writers did  not  tender  the  vessel  to  the  plaintiff,  or  offer  to  restore  her,  nor  is 
it  claimed  that  they  demanded  of  the  plaintiff  reimbursement  for  the  salvage 
expenses.  The  rigging  and  other  articles  taken  from  the  vessel  were  taken 
to  Buffalo,  and  were  also  sold  under  process  in  the  admiralty  proceedings. 
The  question  whether,  under  the  circumstances  proved,. there  was  an  actual 
total  loss  of  the  Almeda  within  the  policy  has  been  argued  with  great  abilily 
by  the  respective  counsel.  There  can,  we  suppose,  be  no  doubt  that  there 
may  be  an  actual  total  loss  of  a  vessel  within  the  true  meaning  of  that  phrase 
in  a  policy  of  insurance,  although  the  vessel  remains  in  specie;  or,  in  other 
words,  there  may  bean  actual  total  loss  according  to  the  law  of  marine  Insur- 
ance, although  the  vessel  is  in  existence  as  such  when  the  loss  is  claimed. 
"Actual  total  loss*'  does  not  imply  in  all  cases  the  actual  physical  destruction 
of  the  thing  insured.  The  case  of  hostile  capture  or  condemnaUon,  or  where 
the  ship  is  justifiably  sold  by  the  master  from  a  necessity  springing  from  a 
peril  within  the  policy,  are  illustrations.  In  these  cases  the  ship  remains  in 
specie,  but  is  irretrievably  lost  to  the  owner,  and  this  is  considered  as  con- 
stituting an  actual  total  loss  which  renders  the  insurer  liable  without  aban- 
donment. Benecke,  Ins.  336;  2  Pars.  Mar.  Ins.  74,  86,  and  cases  cited.  It 
is  insisted  on  the  part  of  the  plaintiff  that  the  same  principle  applies  to  a  case 
where  the  vessel  has  sustained  damage  from  a  peril  within  the  policy,  which, 
although  not  destroying  its  character  or  identity  as  a  vessel,  nevertheless  has 
injured  it  to  such  an  extent  that  the  cost  of  repairs  will  exceed  the  value  of  the 
vessel  when  repaired.  There  is  no  legal  distinction,  it  is  claimed,  between 
the  total  loss  of  the  thing  and  a  total  loss  of  the  value  of  the  thing,  and  that 
in  the  one  case  as  well  as  in  the  other  there  is  as  to  the  insured  an  actual  total 
loss  within  the  fair  meaning  of  the  policy.  We  are  not  prepared  to  assent  to 
this  construction  of  the  contract.  We  have  not  been  referred  to  any  authority 
which  supports  it.  The  general  rule  as  to  what  constitutes  the  total  loss  of 
a  ship  is  stated  by  Sewall,  J.,  in  the  case  of  Murray  v.  Hatch,  6  Mass.  465. 
He  says:  "If  the  ship  is  atloat,  or  if  it  is  practicable  to  put  her  afloat,  and  if 
she  is  capable  of  being  repaired  at  any  expense,  it  is  not  a  total  loss  within 
the  meaning  and  intent  of  the  policy.'^  The  cases  in  this  state  in  respect  to 
memorandum  articles,  where  the  insurer  is  liable  only  for  an  actual  total  loss, 
in  the  main  sustain  the  view  that  total  loss  in  value,  of  memorandum  arti- 
cles, so  long  as  they  remain  in  specie,  is  not  an  actual  total  loss  of  such  articles 
within  a  policy  of  marine  insurance.  Maggrath  v.  Church,  1  Gaines,  196; 
Le  Roy  v.  Qouvemeur^  1  Johns.  Cas.  226;  Wadsworth  v.  Insurance  Co.,^  Wend. 
33;  De  Peyster  v.  Insurance  Co.,  19  N.  Y.  273;  but  see  Wallerstein  v.  Insur- 
ance Co,,  44  N.  Y.  204.  The  case  of  Burt  v.  Insurance  Co.,  78  N.  Y.  400, 
was  a  case  of  insurance  on  a  ship  against  "actual  total  loss"  only.  The  ques- 
tion of  what  constitutes  an  actual  total  loss  of  a  vessel  within  the  law  of  ma- 
rine insurance  was  elaborately  considered  in  the  opinion  of  Talcott,  J.,  de- 
livered at  general  term,  and  the  authorities  were  reviewed.  The  judgment  was 
affirmed  in  this  court  substantially  upon  the  opinion  of  the  general  term.  We 
have  referred  to  the  question  here  for  the  pui*pose  of  showing  that  there  is 
much  doubt  at  least  of  the  correctness  of  the  proposition  urged  by  the  counsel 
for  the  plaintiff,  that  an  insurance  on  a  vessel  against  "actual  total  loss  only" 
covers  the  case  of  a  total  loss  of  value,  although  the  ship  remains  in  the  form 
of  a  ship,  capable  of  being  repaired  at  some  cost,  and  is  not  placed,  by  sale  or 
otherwise,  beyond  the  power  of  the  insured  to  procure  her  arrival. 

But  we  are  of  opinion  that  the  judgment  in  this  case  should  be  affirmed 
for  the  reason  that  the  underwriters  permitted  the  vessel  to  be  sold  upon  a 
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lien  created  bj  themselves,  after  they  had  taken  possession  of  the  vessel  under 
the  authority  conferred  by  the  policy,  whereby  the  title  was  irrevocably  lost 
to  the  plaintiff  without  fault  on  his  part.  The  policy  provides  that  the  under- 
writers, in  case  of  loss  or  misfortunei  may  ''interfere  and  save  the  vessel,  and 
that  in  case  the  insurance  was  against  total  loss  only,  and  no  claim  for  the 
same  was  sustained,  then  the  whole  of  such  expenditure,  and  the  amount  paid 
or  incurred  by  the  insurers,  should  be  a  lien  upon  the  vessel,  and  recoverable 
against  the  vessel  or  the  insured,  at  the  option  of  the  insurers."  The  under- 
writers, under  the  policy,  had  an  undoubted  right  to  save  and  restore  the  ves- 
sel, and  thereby  render  it  certain  that  there  was  no  total  loss  under  the  pol- 
icy. The  clause  quoted  entitled  them,  if,  acting  in  good  faith,  they  suc- 
ceeded in  rescuing  the  vesseU  to  reimbursement  for  their  expenses  either  out 
of  the  vessel  or  from  the  insured.  The  defendants  refused  to  accept  an  aban- 
donment, as  they  had  a  right  to  do.  They  denied  that  there  was  an  actual 
total  loss,  as  claimed  by  the  plaintiff,  and  what  they  did  in  the  way  of  rescu- 
ing and  saving  the  vessel  was  to  demonstrate  the  fact  as  claimed  by  them. 
The  underwriters  having  elected  to  take  possession  of  the  vessel  under  the 
rescue  clause,  it  is  plain,  we  think,  that  they  could  neither  sell  the  vessel  vol- 
untarily or  permit  it  to  be  sold  under  judicial  process  in  satisfaction  of  a  lien 
which  they  had  created,  without  thereby  making  the  loss  to  the  plaintiff  an 
"actual  total  loss,"  whatever  may  have  been  its  original  character.  The  sale 
under  the  decree  in  admiralty  divested  irrevocably  the  title  of  the  plaintiff  to 
the  vessel.  He  was  in  no  default.  The  policy  authorized  a  lien  in  favor  of 
the  insurers  for  their  reimbursement.  But  they  created  a  lien  in  favor  of  the 
wrecking  company,  and,  without  notice  to  tlie  plaintiff,  or  calling?  on  him  for; 
reimbursement,  permitted  the  vessel  to  be  sold  to  satisfy  it.  We  think  the 
underwriters  are  and  ought  to  be  precluded  from  insisting  that  the  vessel  was 
lost  by  the  sale,  and  not  by  the  sea  peril.  If  the  vessel  had  sunk  in  the  middle, 
of  the  lake  when  in  tow  ot  the  tug  on  the  way  to  Detroit,  could  the  insurers 
have  insisted  that  she  was  not  an  actual  total  loss  within  the  policy,  because 
she  was  not  totally  destroyed  when  lying  at  Port  Glasgow,  before  the  insurers 
took  possession?  The  insurers  were  not  bound  to  measure  the  vessel,  but, 
having  undertaken  to  do  so,  they  were  bound  to  restore  her  to  the  plaintiff  if 
they  succeeded  in  saving  her.  They  have  not  restored  her,  and  now  cannot 
do  it.  / 

The  point  that  the  mortgagee  of  the  vessel  should  have  been  made  a  party 
was  not  taken  by  demurrer  or  answer,  and  was  therefore  waived.  Code,  § 
499 .  The  contract  was  made  with  the  plaintiff.  He  had  an  interest  as  owner 
of  the  property  in  the  collection  and  application  of  the  insurance  money.  The 
one-year  limitation  in  the  policy  has  attached  so  that  an  action  could  not  now 
be  maintained  by  the  mortgagee  in  his  own  name.  The  plaintiff  was  a  proper 
party,  and  will  hold  the  proceeds  of  the  policy  for  the  beneUt  of  the  mortga- 
gee, if  tlie  latter  is  equitably  entitled  to  them.  We  think  the  judgment  should 
be  affirmed. 

All  concur. 

(109  N.  Y.  408) 

People  v.  Hawkins. 
CCourt  of  Appeals  of  New  York,    June  5, 1888.) 

L  HomciDE— Insanitt  as  a  Defbnsb— -Dbolarationb  of  Defendant. 

Upon  trial  for  murder,  where  insanity  is  relied  upon  as  a  defense,  statements  of 
defendant,  made  to  a  physician  six  weeks  after  the  kUling,  as  to  his  condition  at 
the  time  of  the  homicide,  are  inadmissible  in  evidence. 

S.  Same— MmiDSS— Instructions. 

Upon  trial  for  murder,  the  evidence  for  the  state  aU  tending  to  prove  deliberate 
and  premeditated  killing,  while  the  prisoner  claimed  it  to  have  been  up^m  sudden 
impulse,  the  court  after  correctly  instracting  as  to  the  distinctions  between  the 
different  degrees  of  murder,  referring  to  the  various  dispositions  of  men,  said  that 
some  were  of  a  considerate  nature,  and  otners  more  prone  to  violent  passion;  the 
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minds  of  some  more  active,  enabline  them  to  reach  oonoltisions  quicker  than  those 
of  more  sluggish  temperament ;  and  it  was  therefore  for  the  jury  to  say  whether  in 
the  particular  act  there  was  deliberation  sufficient  to  make  it  murder  in  the  first 
degree:  that  it  was  essential  that  some  thought  or  reflection  should  precede  the  act 
before  it  could  be  called  deliberate,  but  that  u  there  was  such  thought  or  reflection, 
followed  by  determination,  that  was  deliberation  within  the  meaning  of  the  law; 
and,  if  they  believed  the  evidence  of  the  prosecution,  there  was  deliberate  premedi- 
tation of  the  crime,  but  that,  if  they  believed  the  defendant's  testimony,  it  was,  in 
the  opinion  of  the  court,  a  case  o  *  murder  in  the  second  degree,  but  that  it  was  a 
question  of  fact  for  the  jury  to  determine.  Held,  that  the  cnarge  was  correct. 
3.  Samb— Evidence. 

Defendant,  on  the  night  of  the  killing,  got  a  horse  and  buggy,  and,  misrepresent- 
ing his  destination,  drove  to  the  house  of  deceased,  who  was  nis  mother,  invited 
her  to  ride  with  bim,  and,  while  out  driving,  shot  her,  carried  her  body  some  dis- 
tance, took  it  from  the  buggy,  and  placed  it  by  the  roadside.  The  next  morning  he 
threw  his  pistol  into  a  pond,  told  no  one  of  what  had  been  done,  and  misrepresented 
where  he  had  been  the  previous  night,  until  the  evidence  pointed  clearly  towards 
him,  when,  without  manifesting  remorse,  he  made  a  confession,  in  substance  as 
his  testjmony  on  the  trial,  which  was  to  the  effect  that  the  killing  was  upon  sud- 
den impulse  arising  from  provocation.  Heid,  that  the  evidence  justified  the  ver- 
dict of  guilty  of  murder  in  the  first  degree. 

Appeal  from  court  of  oyer  and  terminer,  Suffolk  county. 

Indictment  for  murder.  Defendant  was  convicted  of  murder  in  the  first 
degree,  and  sentenced  to  death.  Appeal  was  taken  directly  to  the  court  of 
appeals,  under  Laws  N.  Y.  1887,  c.  493. 

B.  F.  Trofsy,  for  appellant.  Wilmot  M.  Smith  and  James  H.  Tuthill,  for 
the  People. 

Danforth,  J.  The  defendant  was  convicted  of  murder  in  the  first  de- 
gree. He  alleges  error  on  the  part  of  the  trial  judge — First,  in  rejecting  evi- 
dence to  show  that  he  was  insane  when  the  act  was  committed;  second^  in 
charging  the  jury;  and,  these  failing,  asks  for  a  new  trial  upon  the  ground 
that  the  verdict  is  so  against  the  weight  of  evidence,  and  against  law,  that 
justice  requires  it.  The  homicide  was  committed  on  the  1st  of  October,  1887, 
at  the  town  of  Isllp.  The  trial  came  off  on  the  5th  of  December  following, 
and  one  Dr.  Gray,  being  examined  as  a  witness  for  the  defense,  stated  that 
about  two  weeks  before  that  time  he  had  visited  the  defendant,  conversed 
with  him,  and  received  a  history  of  his  case,  together  with  his  symptoms. 
He  was  then  asked  by  defendant's  counsel:  *^ Question,  Was  there  anything 
tliat  attracted  your  attention  to  him  in  September  last?  Ansioer,  Yes,  sir. 
Q.  What?  A.  His  description  of  it  to  me.  District  Attorney.  I  do  not  think 
it  is  proper  to  base  a  question  upon  his  description  of  how  he  was.  The  Court. 
The  prisoner  is  a  competent  witness  for  himself  on  that  subject.  Counsel 
for  Defendant.  If  the  defendant  was  giving  his  symptoms  to  the  doctor  his- 
torically, and  without  any  suggestion  on  tlie  part  of  the  doctor,  it  seems  to 
me  that  that  would  be  more  important,  and  it  would  be  more  likely  to  be  truth- 
ful and  sincere,  than  any  evidence  we  might  bring  here  now  for  him.  At 
least  it  is  not  subject  to  the  .criticism  that  it  has  been  suggested  to  him.  The 
Court.  I  think  it  is  the  prisoner's  statement,  unsworn;  that  is,  he  told  the 
doctor  so.  But  the  symptoms,  as  he  detailed  them,  get  to  the  jury  without 
the  obligation  of  an  oath.  You  may  prove  the  symptoms  by  him,  and  then 
put  them  all  in  the  form  of  a  question  to  the  doctor.  I  sustain  the  objection. " 
The  same  point  is  raised  by  a  similar  exception  at  a  later  stage  of  the  trial. 
The  ruling  of  the  trial  judge  is  well  supported  by  the  reason  given  by  him. 
The  prisoner*s  declaration  in  November  as  to  his  condition  in  September  was 
not  competent  as  evidence  of  his  actual  condition  at  that  time,  nor  could  it 
be  the  basis  of  a  scientific  opinion  as  to  whether  he  was  sane  or  insane  at 
that  period.  Had  the  question  related  to  his  condition  at  the  time  of  the 
interview,  the  result  might  be  quite  different.  Everything  said  or  done 
at  a  given  period  serves  to  disclose  the  mental  state  of  the  actor;  but  his 
narration  as  to  what  he  said,  or  did,  or  of  his  feelings,  or  bodily  ailments, 
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upon  a  former  occasion,  furnishes  no  foundation  for  an  opinion  a3  to  his 
actual  state  or  condition  at  that  time.  It  is  of  no  higher  grade  than  the 
declarations  of  third  persons  as  to  a  past  transaction,  and  in  like  manner  is 
inadmissible.  The  witness  was  admitted  to  testify  as  an  expert  concprning 
the  mental  condition  of  the  person  in  question,  and  his  opinion  would  be  of 
value  only  when  founded  on  facts  observed  by  himself,  or  proved  by  other 
witnesses  under  the  obligation  of  an  oath,  or  upon  hypotlietical  statements. 
To  a  certain  extent  an  expert  exercises  the  functions  of  a  juror.  His  opin* 
ion  is  his  verdict  upon  the  point  submitted  to  him,  and  must  be  based  on  com- 
petent evidence.  The  representations  of  a  sick  person  of  the  nature,  symp- 
toms, and  effects  of  any  malady  under  which  he  is  laboring  at  the  time  of 
making  those  representations,  are  sometimes  received  as  original  evidence, 
but  1  find  no  case  which  allows  those  representations  to  be  received  as  evi- 
dence of  his  condition  at  ^ny  other  period. 

The  defendant  excepted  to  that  part  of  the  charge  in  which  the  word  "de- 
liberation" and  the  word  '^premeditation"  were  defined.  In  general,  but  ex- 
plicit, words  the  learned  judge  first  called  the  attention  of  the  jury  to  the  dis- 
tinction between  the  crime  of  murder  and  the  crime  of  manslaughter.  Re- 
stating the  conceded  fact  that  ''the  defendant  fired  a  shot  at  his  mother/'  he 
said:  "If  he  intended  to  kill  her,  he  coihmitted  murder.  But  if,  under  any 
state  of  mind,  he  fired  a  shot  without  that  intent  to  kill,  then  he  committed 
manskughter;"  and  adds:  "If  he  committed  manslaughter,  he  committed, as 
counsel  for  defense  conceded,  manslaughter  in  the  first  degree."  The  learned 
judge  next  explained  the  degrees  of  murder:  that  the  first  was  "the  taking  of 
human  life  with  deliberation  and  premeditation;"  and,  refeiTing  to  the  temper 
and  disposition  of  men  as  exhibited  in  diiferent  individuals,  he  recognized  in 
some  the  considerate  faculty,  and  Uie  easy  submission  of  others  to  the  im- 
pulse of  anger,  malice,  or  other  violent  passions, — suggesting  that  the  mind  of 
one  roan  is  quick  and  active,  enabling  him  to  reach  a  conclusion  as  if  by  in- 
stinct, while  that  of  another  is  sluggish,  carrying  him  along  slowly;  "and 
therefore,"  he  said,  "it  is  left  to  the  jury  always  to  determine  whether  there 
was  in  the  particular  act  sufficient  deliberation  in  the  mind  of  the  particular 
individual  who  is  on  trial  to  warrant  a  conviction  of  murder  in  the  first  de- 
gree. When  yon  come  to  define  the  w*ord,  all  that  the  law  requires  is  this: 
that  there  should  be  some  reflection  and  some  thought  that  precedes  the  blow. 
If  there  is  thought,  if  there  is  reflection  on  the  act,  and  if  there  is  a  choice 
and  a  determination  as  the  result  of  those  mental  actions,  then  there  is  suffi- 
cient deliberation  within  the  law."  The  trial  judge  then  read  from  the  case 
of  People  V.  Canroy,  97  N.  Y.  62,  the  remarks  of  the  learned  chief  judge  of 
this  court  in  elucidating  the  meaning  of  these  important  qualifying  words, 
and  said :  "You  will  apply  that  principle  in  this  case.  If  you  believe  the  evi- 
dence upon  the  part  of  the  prosecution,  there  was  deliberate  preparation  for 
this  crime.  On  the  other  hand,  if  you  believe  the  testimony  of  the  prisoner  as 
to  the  manner  in  which  the  crime  was  committed,  I  am  inclined  to  think  that 
it  would  indicate  murder  in  the  second  degree.  But  still  it  goes  to  you  as  a 
question  of  fact  for  you  to  determine."  The  charge  was  full  and  comprehen- 
sive. No  request  was  made  for  other  instructions;  and  as  to  the  accuracy  of 
that  given,  and  its  support  by  the  evidence  in  the  case,  we  entertain  no  doubt. 

Upon  the  remaining  point — that  which  presents  the  verdict  as  against  evi- 
dence, and  leading  to  an  unjust  judgment — we  cannot  hesitate.  We  find  it 
impossible  to  infer  from  the  evidence  that  the  act  of  the  defendant,  and  for 
which  he  was  indicted,  was  either  unpremeditated  or  unintentional.  On  the 
contrary,  we  are  brought  by  it  to  believe  that  the  act  was  one  he  intended  to 
do.  We  see  throughout  the  testimony,  whether  it  be  that  adduced  by  the  peo- 
ple, or  that  given  by  the  defendant,  an  intention  matured  by  reflection  and 
carried  into  execution  by  means  and  upon  an  opportunity  procured  in  pursu- 
ance of  a  defined  plan.    In  its  formation  there  was  no  haste;  in  its  execution 
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there  was  no  exhibition  of  passion,  emotion,  or  impulse.  His  first  step  was 
accompanied  by  falsehood;  and,  when  the  transaction  was  completed,  there 
was  no  manifestation  of  remorse.  Informed  of  the  suspicion  that  he  had 
killed  his  mother,  he  replied,  *'You  cannot  prove  it.'*  In  aU  things  be  pro- 
ceeded as  calmly  as  in  his  narration  upon  the  trial,  when  he  told  the  story  of 
the  murder  in  a  manner  described  by  one  of  his  own  witnesses,  witliout  "a 
dicker  of  a  muscle,  except  so  far  as  was  necessary  to  articulate.*'  His  plan 
and  methods  partook  of  that  character.  "The  first  thing,"  says  the  learned 
counsel  foi  the  defendant,  "the  first  thing  a  sane  man  thinks  of  when  plan- 
ning a  Clime  is,  how  may  the  crime  be  committed,  and  the  identity  of  the 
criminal  concealed."  That  this  was  the  thought  and  intention  of  the  defend- 
ant seems  not  improbable  when,  with  confidence  in  his  precautions,  although 
conscious  of  his  crime,  he  put  the  coroner  to  the  proof.  He  trembled  only 
when  the  discovery  was  made  known  to  him,  and  he  was  charged  with  the 
offense.  There  was  no  substantial  evidence  of  his  insanity,  though  insanity 
was  averred,  and  that  question  went  to  the  jury.  They  found  him  sane,  and 
they  disbelieved  his  story  The  record  contains  nothing  which,  under  any 
reasonable  or  fair  construction,  would  allow  a  different  result.  He  is  con- 
firmed in  no  particular,  and  every  inference  warranted  by  the  evidence  is  op- 
posed to  his  account  of  the  hon^icide.  The  person  killed  was  his  mother. 
Until  then  she  lived  at  Islip,  where  she  kept  house.  At  9  o'clock  Saturday 
evening,  October  1st,  she  was  in  her  sitting-room,  reading.  Her  daughter, 
who  had  been  with  her,  said  "GkKxl  night,"  and  went  to  bed,  leaving  her  in 
the  room.  The  other  members  of  the  family  had  already  retired,  and  it  does 
not  appear  that  she  was  afterwards  seen  alive  by  any  one  save  the  defendant. 
The  next  morning  her  body,  wounded  to  death  by  a  pistol  shot,  was  found 
lying  by  the  roadside.  The  defendant  lived  at  Bay  Shore,  where  he  was  a 
clerk  in  his  uncle's  store.  The  two  places  were  about  one  mile  apart.  Be- 
tween 3  and  4  o'clock  on  the  afternoon  of  Saturday  he  engaged  of  S.,  a  stable 
keeper  at  Bay  Shore,  a  horse  and  calash  top-buggy,  which  he  desired  should 
be  equipped  with  side  curtains,  to  go,  as  he  then  said,  to  Babylon,  to  meet  Mr. 
Fenny,  a  friend  of  his  uncle,  on  the  arrival  of  the  late  train.  About  9  o'clock 
in  the  evening  he  called  for  the  team,  paid  for  it,  and  drove  off.  He  returned 
to  the  stable  a  few  minutes  past  11.  He  engaged  the  same  rig  for  6  o'clock 
Sunday  morning.  He  came  to  the  stable  at  that  hour.  Near  the  stable  was 
a  pond,  and  he  was  seen  to  throw  something  into  the  water.  The  lap-robe 
wliich  he  had  with  him  Saturday  evening,  and  the  cushion,  were,  upon  exami- 
nation the  next  day,  found  to  be  stained  with  blood,  and  blood  was  also  found 
in  other  parts  of  the  buggy.  The  carpet  also  had  been  saturated  with  blood, 
but  had  been  wet  with  water.  Foot-prints,  found  near  the  mother's  house, 
and  others  near  her  body,  and  at  various  places  in  the  road  between  the  two 
points,  corresponded  to  the  shoes  of  the  horse  driven  by  the  defendant  Satur- 
day evening;  and  in  his  room  were  found  his  shirt  and  overcoat,  each 
stained  with  blood.  On  Monday  the  pond  was  searched,  and  the  defendant's 
revolver  found,  one  chamber  loaded,  the  others  discharged.  The  bullets 
found  in  the  body  corresponded  with  the  caliber  of  the  pistol.  The  defend- 
ant was  arrested  on  Sunday,  and,  being  asked  by  the  coroner  to  give  an  ac« 
count  of  his  whereabouts  from  the  time  of  taking  the  buggy  Saturday  even- 
ing to  the  time  of  his  return,  described  a  route  corresponding  to  that  required 
by  the  intended  destination  as  given  to  the  stable  keeper,  but  different  from 
the  one  which  he  had  actually  taken,  and  which  statement  was  shown  in  every 
respect  to  be  false,  but  which,  if  true,  would  have  excluded  the  idea  that  he 
had  seen  his  mother  on  the  night  in  question,  and  would  have  established  his 
innocence.  There  was  in  these  facts  evidence  of  his  guilt.  But  all  possible 
doubt  was  dispelled  when,  on  Monday,  he  confessed  the  killing  of  his  mother. 
According  to  his  statement,  on  leaving  his  uncle's  house  Saturday  evening, 
and  on  his  way  to  the  stable,  he  drank  two  bottles  of  beer,  and  carried  with 
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him  two  other  bottles.  In  his  orercoat  pocket  he  had  a  pistol.  From  the 
stable  he  drove  to  his  mother's  bouse,  went  In,  and  spol^e  to  her.  She  came 
oat,  and  both  got  into  the  wa^on,  and  before  going  four  or  five  rods  they  b&- 
gan  to  tall{,  and  disagreed,  as  he  said  'Hhey  had  from  time  to  time."  He  said 
they  were  talking  about  his  engagement  "to  a  girl,  and  he  was  about  to  turn 
around  to  fetch  his  mother  home,  when  she  called  the  girl  a  vile  name;  and," 
continues  this  witness,  to  whom,  in  the  presence  of  others,  the  confession 
was  made,  '*he  said  that,  quicker  than  thought,  he  took  his  pistol  from  his 
pocket,  and  put  it  within  an  inch  of  his  mother's  head,  and  shot  her.  He  said 
she  was  looking  right  ahead;  don't  think  she  saw  him  at  all;  don't  think  that 
she  knew  when  he  pulled  the  pistol;  but  he  shot  her,  and  the  cap,  he  told  me, 
flew  back  and  struck  him  on  the  nose.  He  said  that  she  still  breathed,  and  he 
drove  down  below  Mr.  Gunther's,  down  to  the  shore,  and  he  shot  her  again. 
He  said  she  stiil  breathed  yet.  He  turned  his  horse,  and  drove  up  the  avenue, 
where  he  went  down  onto  the  Brentwood  road,  and,  as  he  got  up  to  where  he 
turned  the  horse,  he  says,  he  shot  her  again  there.  There,  he  said,  her  breath 
Just  breathed  right  out, — ^left  her  body.  He  said  he  turned  his  horse  around, 
and  drove  down  to  where  s)ie  was  laid.  He  said  he  took  and  lifted  her  over 
the  wheel,  and  dropped  her  out  of  the  wagon,  and  he  drove  from  there  to  Mr. 
Penny's  to  Babylon,  and  got  a  cigar,"  and  thence  back  and  forth  over  various 
roads  to  the  stable. 

Upon  the  trial  he  was  a  witness  in  his  own  behalf.  His  testimony  was  not 
inconsistent  in  any  material  feature  from  the  confession  I  have  already  given. 
He  names  additional  circumstances:  That  he  went  to  his  mother's  house  on 
Tuesday  before  the  fatal  Saturday,  to  take  orders  for  the  store  at  which  he 
was  employed.  He  was  then  engaged  to  be  married  to  one  H.  S.  The  wed- 
ding day  was  named;  and  on  that  Tuesday,  he  says,  his  mother  said  she 
wished  to  see  him  in  reference  to  his  marriage.  He  promised  to  be  down  on 
Saturday,  and  on  that  day  engaged  for  that  purpose  a  horse  and  wagon  of  S. 
He  admits  that  he  did  not  intend  to  go  to  Babylon,  and  that  his  statement  to 
S.  that  he  did  was  false.  He  drove  from  the  stable  directly  to  his  mother's 
house,  put  his  horse  under  a  neighboring  shed,  entered  the  kitchen,  and  thence 
went  to  the  sitting-room,  where  he  found  his  mother  alone  and  reading.  She 
said,  '*Good  evening, "  and  kissed  him.  "She  asked  if  I  had  come  over  to  see 
her  about  my  marriage."  He  said,  "Yes,"  and  asked  if  the  folks  had  gone 
to  bed.  She  said,  "Yes."  "I  then  asked  if  there  was  any  danger  of  their 
coming  down  again.  She  said  she  didn't  know.  I  said  that  I  had  a  horse 
tied  under  the  shed,  and  that  I  would  have  to  pay  for  him  anyhow,  and  we 
might  just  as  well  use  him,  and  I  asked  her  to  go  for  a  ride  west."  She  as- 
sented, and  got  ready.  By  his  advice  she  put  out  the  light,  and  by  his  advice 
left  the  door  unlocked.  They  left  the  house,  entered  the  wagon,  and  he  drove 
west.  He  recollects,  he  says,  nothing  of  importance  until  his  mother  said, 
"I  hear  yon  are  to  be  married  soon,"  and  he  said,  "Yes,  I  am  going  j;o  be 
married  to-morrow."  She  asked  me,  "Who  to,"  and  I  said,  "to  Miss  Hattie 
Schreck,  at  Northport."  "Question,  What  then  did  she  ask  you?  Answer. 
She  asked  me  how  long  I  had  been  acquainted  with  this  girl.  I  said,  'A  year 
and  a  half,  or  about  a  year.'  She  asked  me  if  she  had  any  relations.  I  said, 
*No,  or  only  one  sister,  who  lived  at  Northport,  who  lived  at  Cold  Spring.' 
Q,  What  then  was  said?  A.  I  said  that  Elbert  Arthur  took  her  out  of  an  or- 
phan asylum  at  New  York,  and^had  brought  her  up.  She  asked  me  if  she 
had  been  well  brought  up, — if  she  was  well  educated ;  and  I  said,  *  Yes.'  Then 
she  asked  me  if  she  was  a  Christian.  I  said,  *  No.'  Q,  What  next  occurred? 
Then  she  asked  me — She  told  me  that  she  bad  had  other  prospects  for  me;  that 
I  had  been  well  brought  up,  and  well  educated,  and  she  hoped  that  I  would 
look  higher  for  a  wife.  I  told  her  that  I  loved  the  girl,  and  had  engaged  my- 
self to  her,  and  I  intended  to  marry  her.  And  she  laughed  at  me,  and  said 
that  I  would  get  over  it.    Q.  What  next  was  said?    A,  She  asked  me  if  she 
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was  virtuous.  I  said,  *  Yes,  she  was;'  and  I  told  her  to  take  care,  for  when 
she  spoke  of  her  honor  she  touched  my  heait;  and  then  she  asked  me  if  there 
was  anything — if  there  was  not  anything  that  she  could  do  to  make  me  pat 
off  the  marriage.  I  said,  '  No;  there  was  not.'  Q.  What  was  next  said?  A. 
She  wanted  to  know  if  there  was  not  anything  that  she  could  do  to  make  we 
put  off  the  marriage;  and  I  said,  'No;  there  was  not.'  Q.  Well,  what  next 
did  she  say»  if  anything?  A,  She  wanted  to  know  if  she  was  well  educated; 
and  I  said,  <  Yes,  she  was.'  Q,  What  remark  did  your  mother  make  just  be- 
fore you  shot  her?  A,  She  said»  *Asbury,  thnt  girl  is  a  low,  base,  German 
prostitute.'  Q.  What  did  you  do?  A.  I  drawed  my  revolver,  and  fired.  Q, 
Was  there  the  slightest  premeditation  at  all?  A.  No,  sir;  there  was  not." 
He  then  testified  that  he  drove  around  in  different  directions,  and  reached 
the  stable  with  his  horse  at  11  of  the  clock.  Thence  he  went  to  his  '*room, 
where  he  changed  his  clothes,"  ''took  a  wash,"  and  '*put  on  his  Sunday 
clothes."  On  further  examination  he  said  his  pistol  was  in  the  coat  pocket 
on  his  left  side,  next  to  his  mother;  he  reached  for  it  with  his  right  hand, 
cocked,  and  tired  it.  Notwithstanding  his  statement  that  he  fired  thre& times, 
only  one  bullet  or  pistol  wound  was  found.  How  much  of  the  story  should 
be  believed,  what  inferences  should  be  drawn  from  it,  the  jury  were  to  say. 
It  was  relied  upon  to  show  provocation  and  sudden  passion.  The  mother 
knew  of  the  intended  marriage.  She  was  a  careful,  considerate,  good  woman, 
affectionate  to  her  son.  It  was  proven  that  some  weeks  before  this  ride  she 
knew  of  the  intended  marriage,  and  disapproved  of  it;  that  she  even  con- 
sidered whether,  in  order  to  prevent  it,  she  should  make  such  dispasition  of 
her  property  as  would  keep  it  from  her  son.  It  was  the  subject  of  conversa- 
tion with  her  sister  and  with  her  daughter.  Her  conclusion  was  not  to  do  so. 
It  does  not  appear  that  this  was  known  to  the  defendant.  But  in  view  of 
this  knowledge  of  the  mother,  and  her  opposition  to  l-he  marriage,  it  might 
reasonably  be  inferred  that  before  the  night  in  question  she  knew  the  woman 
with  whom  it  was  to  be  contracted,  and  that  such  facts  had  reached  her  as 
laid  the  foundation  for  her  disapproval.  "Was  it  likely/'  the  jury  might  ask, 
"that  this  mother,  wishing  nothing  but  good  for  her  son,  loving  him,  and 
manifesting  that  love  by  affectionate  demonstrations,  would  put  to  him  a 
series  of  needless  questions^  asking  for  information  as  to  the  character  and 
conduct  of  the  girl,  which  she  herself  was  able  and  prepared  to  answer  ?  Were 
they  bound  to  believe  that  this  mother,  having  such  information  as  impelled 
her  to  speak  as  the  defendant  says  she  did  speak,  would  lead  him  on  to  de- 
scribe the  person  he  professed  to  love,  and  was  about  to  marry,  she  at  the 
same  time  being  prepared  to  denounce  her  as  a  prostitute?"  If  the  jury  did 
not  believe  this,  then  there  was  no  pretense  or  semblance  of  a  provocation; 
nothing  to  3how  that  tlie  act  was  done  in  the  heat  of  passion,  or  upon  impulse; 
nothing  to  cast  a  shadow  in  the  way  of  a  conclusion  that  the  act  of  the  de- 
fendant was  a  premeditated  and  deliberate  killing,  constituting  murder.  So 
the  jury  regarded  it,  and  we  are  unable  to  draw  a  different  inference.  A 
new  trial  must  therefore  be  denied,  and  the  judgment  appealed  from  affirmed. 
All  concur. 

(UO  N.  Y.  77)  — 

Barnard  v.  Brower. 
(Cawrt  of  Appeals  of  New  Ti^rk.    June  5, 1888.) 

ATTOR^nET  ASD  Clibstt—Cokthact  TO  Clbab  Titlb  of  Tax  Libns— Pervormakob. 
An  attorney,  in  1888,  entered  into  a  written  contract  with  a  part  owner  of  certain 
land  in  Brooklyn,  incumbered  with  taxes  and  aasessments  from  1862  to  1880,  and 
Bales  for  taxes  prior  to  1875,  to  procure  a  final  and  permanent  judgment  that  all 
such  taxes,  sales,  etc..  were  illegal  and  void,  and  constituted  no  lien  on  the  land, 
for  a  fixed  sum.  He  obtained  a  decree  in  partition,  setting  off  one-half  of  the  laud 
to  defendant  free  from  any  liens  of  P.  and  G.,  the  purchasers  under  the  tax  sales. 
Q.,  in  1882,  paid  to  the  city  of  Brooklyn  60  per  cent,  of  the  assessed  value  of  the 
land,  under  Laws  N.  T.  Ib82,  o.  818,  §  1,  providing  that  such  payment,  made  by  a 
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person  owning  or  havlnff  an  Interest  in  the  land,  should  ezUDgvish  the  lien  for  on- 
paid  taxes  in  any  case  where  the  amoant  of  taxes  due  exceed^  60  per  cent,  of  the 
assessed  value.  In  1882,  before  the  contract,  the  court  of  appeals  held  all  taxes  as- 
sessed prior  to  that  time  in  Brooklyn  void,  and  the  sales  to  F.  and  G.  void.  By 
chapter  868,  Laws  1882,  all  unpaid  taxes  levied  in  Brooklyn  from  1861  were  legalized 
and  confirmed,  but  the  tax  sales  made  theretofore  were  not  validated.  Held,  that 
it  was  the  intention  of  the  parties  to  the  contract  to  obtain  a  judgment  against  the 
city  of  Brooklyn,  and  all  claiming  an  interest  in  the  taxes,  declaring  the  taxes  void; 
ana,  not  having  done  so,  the  attorney  had  not  performed  his  oontract,->the  taxes 
still  being  an  apparent  lien  on  the  property. 

Appeal  from  general  term,  city  court  of  Brooklyn. 

Daniel  P.  Barnard,  plaintifT,  sued  James  0.  Brower,  defendant,  to  recover 
for  legal  services  rendered  defendant  by  his  testator.  Judgment  for  defend- 
ant, and  plai  ntiff  appeals. 

John  T.  Barnard^  for  appellant.     William  T.  QilberU  for  respondent. 

RuoBR,  C  J.  The  plaintiff's  testator  brought  this  action  to  recover  for 
legal  services  rendered  to^  the  defendant  under  a  written  contract  made  be- 
tween them  March  25,  1883.  By  this  contract,  and  the  schedules  annexed, 
thereto,  it  appeared  that  the  defendant  was  part  owner  of  three  several  par- 
cels of  land  in  the  city  of  Brooklyn  which  were  incumbered  by  taxes  and  as- 
sessments to  a  large  amount,  covering  a  period  of  20  yeai-s,  previously  levied 
and  assessed  thereon,  and  that  sales,  for  a  term  of  years,  had  been  made 
thereof,  upon  some  of  such  taxes  and  assessments,  to  D.  H.  Goodrich,  A.  S. 
Wheeler,  William  M.  McFarlane»  and  the  city  of  Brooklyn.  The  defendant 
was  advised  by  the  plaintiff's  testator  that  these  sales,  taxes,  etc.,  were  ir^ 
regular,  illegal,  and  void,  and  would  be  so  declared  in  legal  proceedings.  It 
was  thereupon  substantially  agreed  that  the  plaintiff  should  institute  and 
bring  to  a  legal  determination  proceedings  to  annul  all  the  sales,  taxes,  assess- 
ments, claims,  or  incumbrances  which  appeared,  from  the  tax  and  assessment 
search  annexed  to  the  contract,  to  be  against  or  upon  the  premises  in  question 
for  non-payment  of  taxes  and  assessments,  and  procure  a  final  and  permanent 
judgment  from  a  court  of  competent  jurisdiction  deciding  that  all  such  sales, 
taxes,  assessments,  etc.,  are  illegal  and  void,  and  constitute  no  lienor  incum- 
brance upon  said  premises,  or  any  part  thereof,  and  that  he  would  also  com- 
pel, by  legal  determination,  through  a  final  judgment,  a  honaftde  purchaser, 
if  said  purchaser  be  obtained  for  the  premises  in  question,  within  60  days 
after  such  first-mentioned  final  judgment  should  be  declared,  vacating,  setting 
aside,  and  declaring  void  and  illegal  such  sales,  taxes,  assessments,  and  claims, 
to  accept  the  title  of  this  defendant  and  his  w^e  thereto,  without  payment  of 
any  of  such  taxes,  assessments,  or  liens.  It  was  further  provided  that  the  de- 
fendant should  pay  the  plaintiff's  testator  the  sum  of  tlf500  in  full  satisfac- 
,  tion  of  his  claim  for  services  upon  the  recovery  of  such  final  judgments. 
Upon  the  trial  of  the  action,  the  plaintiff,  to  sustain  the  issues  on  his  part, 
produced  and  proved  a  judgment  roll  showing  theentry  of  an  interlocutory 
judgment  taken  by  default  in  a  partition  suit  between  James  G.  Brower,  plain- 
tiff, and  Emeline  E.  Brower,  his  wife,  William  M.  McFarlane,  and  David 
Goodrich,  defendants,  in  the  city  court  of  Brooklyn,  of  the  date  of  July  20, 
1883,  whereby  it  was  adjudged  that  the  plaintiff,  James  G.  Brower,  is  seized 
and  entitled  in  fee  to  one  equal  undivided  half  of  the  premises  in  question, 
subject  to  the  inchoate  right  of  dower  of  his  wife,  and  that  Emeline  E. 
Brower  is  seized  and  entitled  to  the  other  equal  undivided  half  part  of  the  said 
premisses.  It  was  further  thereby  ordered  and  adjudged  that  the  defendants 
William  M.  McFarlane  and  David  H.  Goodrich  have  not,  nor  has  either  of 
them,  any  right,  share,  interest,  or  lien  of,  in,  and  to  the  said  premises,  or  any 
part  thereof,  and  that  each  of  their  alleged  claims,  as  set  forth  in  the  com- 
plaint, is  null  and  void.  It  was  further  ordered  that  partition  be  made  of  the 
premises  between  the  phiintiff  and  his  wife»  and  commissioners  were  ap- 
pointed to  make  such  partition,  and  render  report  of  their  prooeediQgs  to  the 
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court.  It  further  appeared  that  the  commissioners  thereafter  made  report  of 
their  proceedings,  and  partitioned  the  premises  in  accordance  with  the  terms  of 
such  interlocutory  judgment,  and  that  such  report  was  confirmed  by  the  court. 
Final  judgment  was  rendered  in  the  action  on  the  26th  day  of  July,  1883, 
wliereby  it  was  adjudged  that  the  said  James  G.  Brower  and  Emeline  £.,  his 
wife,  do  each  hold  the  said  premises  so  set  off  to  tliem,  respectively,  in  sever- 
alty, free,  clear,  and  discharged  of  all  and  every  estate,  lien,  or  claim  of  any 
of  the  parties  to  this  action.  Further  proceedings  were  subsequently  had  in 
that  action  to  pei-fect  such  judgment  as  against  David  H.  Goodrich;  but  It  is 
unnecessary  to  notice  them  particularly,  as  we  shall  assume,  for  the  purpose 
of  the  discussion,  that  the  court  acquired  jurisdiction  to  render  the  first  judg- 
ment against  all  of  the  parties  tliereto.  The  plaintiff  also  proved  that  prior 
to  December  1,  1882,  David  H.  Goodrich  paid  to  the  registrar  of  arrears  of 
the  city  of  Broolclyn  a  sum  of  money  equal  to  60  per  centum  of  the  assessed 
value  of  the  premises,  under  section  1  of  chapter  348  of  the  Laws  of  1882,  and 
that  such  sum  was  received  by  the  registrar  as  a  payment  for  and  on  account 
of  the  taxes  then  in  arrears  upon  the  premises.  A  clearer  view  of  the  force 
and  effect  of  the  agreement  between  the  parties  will  be  obtained  by  consider- 
ing the  circumstances  existing  at  the  time  the  contract  was  executed.  The 
liens  in  question  embraced  taxes  and  assessments  made  for  each  year  from 
1862  to  1880,  and  the  sales  thereon  were  all  made  for  taxes  assessed  prior  to 
the  year  1873.  It  had  been  held  by  this  court  in  May,  1882,  in  Brevoort  v. 
City  of  Brooklyn,  89  N.  Y.  128,  that  the  taxes  and  assessments  theretofore 
imposed  upon  real  estate  in  the  city  of  Brooklyn,  and  the  sales  made  thereon, 
were  wholly  void,  for  the  reason  that  they  were  based  upon  assessment  rolls 
which  did  not  contain  an  affidavit  of  the  assessors  in  the  form  and  to  the  ef- 
fect required  by  law.  By  chapter  363  of  the  Laws  of  1882  the  legislature  had 
passed  an  act  legalizing  and  confirming  all  of  the  unpaid  taxes  upon  real  es- 
tate in  the  city  of  Brool^lyn  which  had  been  imposed  thereon  subsequent  to 
the  year  1861.  It  was  was  held  by  this  court  that  the  act  in  question  did  not 
validate  tax  sales  which  had  been  theretofore  made  of  lands  in  such  city. 
dementi  v.  Jackson,  92  N.  Y.  59h 

It  thus  appears  that,  at  the  time  this  contract  was  made,  there  was  no  want 
of  legal  authority  to  show  that  the  various  sales  of  the  land  in  question,  made 
to  Goodrich  and  McFarlane,  were  entirely  void,  and  conferred  no  legal  inter- 
est upon  the  several  purchasers  thereof.  But  serious  questions  were  left  un- 
settled; among  others,  the  right  of  the  city  of  Brooklyn  to  enforce  the  col- 
lection of  such  taxes  against  real  estate  in  that  city  under  the  validating  act, 
and  as  to  the  effect  of  the  payment  by  Goodrich  of  a  sum  equal  to  sixty  per 
cent,  of  the  assessed  value  of  the  property  to  the  city  of  Brooklyn,  under 
chapter  348,  Laws  1882,  providing  that  *'any  person  owning  or  having,  an 
interest  in  any  lands  in  the  city  of  Brooklyn  upon  which  the  unpaid  taxes  or 
assessments,  or  both,  shall  exceed  sixty  per  centum"  of  the  assessed  value  of 
such  lands,  might  extinguish  the  same  by  paying  such  sixty  per  centum  to 
the  registrar  of  arrears  of  said  city.  It  would  therefore  seem  quite  obvious 
that  the  object  of  the  parties  in  making  this  contract  was  to  secure  a  judg- 
ment against  the  city  of  Brooklyn,  and  all  parties  having  an  interest  in  tlie 
collection  or  enforcement  of  such  taxes,  or  the  sales  made  thereunder,  declar- 
ing them  illegal  and  void,  and  as  constituting  no  lien  or  incumbrance  upon 
the  land.  It  is  quite  clear  that  the  judgment  roll  given  in  evidence  accom- 
plished no  such  object.  It  did  nothing  more  than  to  realBrm  the  doctrine  al- 
ready established  by  the  case  of  Bretoort  v.  City  of  Brooklyn,  supra.  Every 
disputed  question  as  to  the  validity  of  these  taxes,  and  their  existence  as  a  lien 
upon  the  premises  in  question  subsequent  to  the  validating  act,  was  left  by 
this  judgment  in  the  same  condition  in  which  it  was  when  the  contract  was 
made.  The  plaintiff  seeks  to  obviate  the  effect  of  this  conclusion  by  arguing 
that  the  payment  of  the  60  per  cent,  by  Goodrich  to  the  city  of  Brooklyn  ex- 
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tinguished  any  claim  that  it  might  have  for  the  taxes.  It  i8  bj  no  means 
certain  that  this  was  its  effect,  as  Goodrich  was  not,  bj  its  terms,  entitled  to 
avail  himself  of  the  benefit  of  the  act;  but  the  conclusive  answer  to  the  argu- 
ment is  that  such  payment  was  not  within  the  contract  made  between  the 
parties.  The  defendant  stipulated  for  a  final  judgment  extinguishing  the  lien 
of  such  taxes  and  assessments,  and  binding  upon  all  parties  interested  therein; 
and  that  lie  has  assuredly  not  obtained.  The  obtaining  of  such  a  judgment 
by  the  plaintiff  was  a  condition  precedent  to  any  right  of  recovery  on  his  part, 
and  until  he  showed  such  a  judgment  he  did  not,  under  the  contract,  establish 
a  right  to  the  compensation  therein  provided.  The  question  in  this  case  is  not 
whether  the  defendant's  land  is  lawfully  free  and  clear  from  taxes  and  assess- 
ments, but  wliether  the  plaintiff  has  obtained  an  adjudication  which  conclu- 
sively establishes  that  it  is.  The  judgment  roll  exhibited  by  the  plaintiff  may 
be  assumed  to  be  valid  ^nd  binding  upon  the  parties  thereto,  and,  as  to  them, 
establishes  the  fact  that  tliey  had  no  title  to  or  interest  in  the  premises;  but 
it  binds  no  other  parties,  and  leaves  the  Uuces  and  assessments  an  apparent 
lien  upon  the  defendant's  lots,  and  their  validity  open  to  dispute  hereafter. 
We  are  therefore  of  the  opinion  that  the  plaintiff  showed  no  right  to  recover 
in  this  action,  and  that  the  judgments  of  the  courts  below  should  be  affirmed. 
All  concur* 


a(»  N.  Y.  478) 

StILLMAN  v.  NOBTHBUP.l 

(Cov/rt  of  Appeals  of  Nevo  York.    June  6, 1888.) 

1.  Usury— As  a  Dbfensb— Burdbn  of  Pboof— Principal  and  Aobnt. 

To  defend  a  suit  on  a  promissory  note  on  the  ground  of  usury,  it  is  not  enough  to 
show  that  plaintiff's  agent  took  and  exacted  usurious  interest,  but  it  must  be  shown 
that  be  took  and  exacted  such  interest  with  the  knowledge  and  assent  of  plaintiff 
at  the  time;  nor  is  it  enough  to  show  that  plaintiff  supposed  her  agent  was  to  re- 
ceive some  compensation  from  defendant  for  his  trouble  in  effecting  tbe  loan. 

8.  OUA&ANTT— ASSIONICBNT— PaTMBNT  OF  MOBTOAClS. 

A  guaranty,  given  to  N.  to  secure  tbe  payment  of  a  mortgage  that  had  been  as- 
signed to  him,  mav,  in  the  absence  of  any  express  stipulations  to  the  contrary,  be 
assigned  by  him  with  the  mortgage. 
8.  Bams— C0NSTRUC5TI0N. 

Although  the  mortgage  was  a  mere  security  for  a  principal  debt  represented  by 
a  note,  a  written  guaranty  for  the  payment  of  the  mortgage  is  operative  when,  by 
its  language,  it  is  plain  that  it  was  intended  as  an  effectual  guaranty  for  the  pay- 
ment of  the  debt  secured  by  the  mortgage, 
i.  Sami^— Assignment  with  Bond  and  Mobtqagb. 

In  an  assignment  of  a  bond  and  mortgage,  the  omission  to  assign  therewith  the 
guaranty  is  remedied  by  a  second  assignment  of  the  same  bond  and  mortgage  with 
the  guaranty,  which  vests  in  the  assignee,  as  was  originally  intended,  all  the  se- 
curities incident  to  the  bond. 

Appeal  from  general  term,  supreme  court,  Fourth  department. 

About  February  1,  1876,  Thomas  Bishop  applied  to  Nelson  F.  Stillman,  a 
brother  of  the  plaintiff,  for  a  loan  of  $1,000,  and  Nelson,  acting  as  the  agent 
of  the  plaintiff,  made  the  loan  upon  a  promissory  note  made  by  Bishop,  and 
indorsed  by  the  defendants.  At  the  time  of  making  the  loan,  and  as  a  con« 
dition  thereof.  Nelson  demanded  of  Bishop  $50  over  and  above  the  legal  rate 
of  interest,  and  Bishop  paid  him  that  sum.  The  note  was  not  paid  at  ma- 
turity, and  the  defendants  were  charged  asindorsers  thereon.  On  the  10th 
day  of  February,  1877,  the  defendants  obtained  from  Bishop  a  mortgage 
upon  certain  real  estate  owned  by  him,  for  the  purpose  of  securing  them- 
selves as  indorsers,  and  of  obtaining  an  extension  of  time  to  Bishop  for  the 
payment  of  his  note,  and  also  of  transferring  the  same  to  «the  holder  of  the 
note,  so  that  it  would  take  tbe  place  thereof.  Thereafter,  on  the  17th  day 
of  the  same  month,  the  defendants  transferred  and  assigned  the  mortgage* 

1  Reversing  37  Hun,  641,  mem. 
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together  with  the  bond  accompanying  the  same,  to  Kelson,  who  then  held 
the  note,  and  was  acting  as  the  agent  of  the  plaintiff,  and  he  surrendered 
the  note  to  the  defendants.  In  the  written  assignment  the  defendants 
guarantied  the  payment  of  the  mortgage  in  the  following  language:  "And 
the  said  Orville  B.  Northrup  and  George  B.  Northrop,  for  value  rec«»ived, 
hereby  guaranty  the  payment  of  the  above-named  mortgage  hereby  assigned 
by  ti)em  to  the  said  Nelson  F.  Stillman."  On  the  26th  day  of  Septem- 
ber, 1877,  Nelson  assigned  the  bond  and  mortgage  to  the  plaintiff,  with- 
out mentioning  the  guaranty;  and  on  the  2Ist  day  of  July,  1880,  he  exe- 
puted  a  further  assignment  of  the  bond  and  mortgage  to  the  plaintiff,  by 
which  the  guaranty  was  expressly  assigned.  Bishop,  the  mortgagor,  died 
insolvent,  and  the  mortgaged  premises  were  sold  upon  the  foreclosure  of  a 
prior  mortgage,  and  the  entire  proceeds  were  used  to  apply  upon  that  mort- 
gage. Subsequently  the  plaintiff  commenced  this  aqtiou  against  the  defend- 
ants to  recover  upon  their  guaranty  the  amount  due  to  her  upon  her  bond 
and  mortgage.  Tlie  defendants  alleged  in  their  answer  that  the  note  in- 
dorsed by  them  was  void  for  usury,  and  that  the  mortgage,  a  substituted  se- 
curity, was  void  for  the  same  cause.  The  action  was  referred  to  a  referee, 
and  tried  before  him,  and  he  found  that  the  mortgage  was  usurious,  and  that 
the  guaranty  was  personal  to  Nelson  F.  StUlman,  and  therefore  not  available 
to  the  plaintiff;  and  upon  botli  grounds  he  ordered  judgment  in  favor  of  the 
defendants,  dismissing  the  complaint.  Other  facts,  so  far  as  material,  appear 
in  the  opinion. 
Scripture  <&  Backus^  for  appellant.    C  ff.  Searle,  for  appellee. 

Earl,  J.,  (cffter  stating  the  facts  as  above,)  If  the  note  made  by  Thomas 
Bishop,  and  indorsed  by  the  defendants,  for  the  money  borrowed  of  the  plain- 
tiff, was  void  on  account  of  usury,  then  the  substituted  security,  the  mortgage 
given  to  secure  the  same  debt,  Wiis  tainted  with  the  same  inGrmity,  and  also 
void.  There  is  no  proof  or  claim  that  the  plaintiff  received  any  part  of  the 
^0  which  was  exacted  by  her  brother  as  a  condition  of  the  loan  to  Thomas 
Bishop,  or  that  she  had  any  benefit  whatever  therefrom.  It  is  undisputed 
that  she  actually  loaned  and  advanced  to  Bishop  $1,000,  the  full  amount  of 
the  note.  It  is  undisputed  that  the  money  loaned  belonged  to  her,  and  that 
her  brother  acted  as  her  agent  in  making  the  loan.  There  is  no  proof  what- 
ever that  she  authorized  him  to  take  or  exact  more  than  the  legal  rate  of  in- 
terest, and  it  is  undisputed  that  he  took  and  exacted  it  for  himst-lf,  and  that 
lie  had  the  sole  benetit  of  it.  To  render  the  note  void  for  usury,  it  is  not  suffi- 
cient for  the  defendants  merely  to  show  that  plaintiff's  agent  took  and  ex- 
acted the  $50  as  a  condition  of  the  loan ;  but  it  was  incumbent  upon  them  to 
show  that  he  took  the  $50  with  the  knowledge  and  assent  of  the  plaintiff.,  so 
that  she,  at  least  by  acquiescence,  became  a  party  to  the  usurious  exaction. 
Condit  V.  Baldwin,  21  N.  Y.  219;  Ssteveg  v.  Purdy,  66  N.  Y.  447;  Van 
Wych  v.  Watteis.  81 N.  Y.  352 ;  Philips  v.  MacKellar,  92  N.  Y.  34.  And  the 
burden  of  estiiblishing  such  knowledge  and  acquiescence  on  the  part  of  the 
plaintiff  rested  upon  the  defendants,  and  they  were  bound  to  sustain  that  bur- 
den by  satisfactory  evidence.  The  defense  of  usury,  involving  crime  and  for- 
feiture, cannot  be  established  by  mere  surmise  and  conjecture,  or  by  infer- 
ences entirely  uncertain.  If,  upon  the  whole  case,  the  evidence  is  just  as 
consistent  with  the  absence  as  with  the  presence  of  usury,  then  the  party  al- 
leging the  usury  has  failed;  and  so  it  has  been  repeatedly  held.  Booth  v. 
Sioezey,  8  N.  Y.  276;  Valentine  v.  Conner,  40  N.  Y.  248:  In  re  Consalus,  95 
N.  Y.  340;  Mortis  v.  Talcott,  96  N.  Y.  100.  It  is  not  sufficient,  in  this  case, 
for  the  defendants  to  show  that  the  plaintiff  knew  of  the  usurious  exaction 
after  she  had  made  the  loan,  and  the  note  had  been  given.  She  must  have 
known  of  it  at  the  time.  Nor  is  it  sufficient  to  show  that  she  supposed  that 
her  agent  was  to  receive  some  compensation  for  services  which  he  rendered 


Digitized  by 


Google 


N.Y.]  dTILLMAN  1?.  WOBTHRUP.  381 

to  the  defendants.  There  is  evidence  that,  at  the  reqtiest  of  Thomas  Bishop, 
the  borrower,  he  went  from  his  home,  in  Oneida  county,  to  Madison  county, 
to  iook  at  a  farm,  with  the  view  of  taking  a  mortgage  on  it  as  security  for  the 
loan,  and  that  he  spent  some  time  in  negotiating  the  loan,  which  ultimately 
culminated  in  the  note;  and,  if  the  plaintiff  supposed  that  the  borrower  was 
to  pay  her  agent  something  for  the  trouble  and  services  which  he  rendered  to 
him  in  effecting  the  loan,  that  would  not  be  sufficient  to  show  that  she  had 
knowledge  of  any  usurious  exaction. 

We  have  carefully  read  and  scrutinized  the  evidence  in  this  case,  and  we 
think  tiiere  is  a  total  failure  of  proof  to  show  that  the  plaintiff  had  any  knowl- 
edge whatever  of  the  exaction  made  by  her  agent,  or  that,  at  the  time  of  the 
loan,  she  assented  thereto  or  acquiesced  therein.  Nelson  F.  Stillman,  as  a 
witness,  testified  positively  that,  so  far  as  he  knew,  the  plaintiff  had  no  knowl- 
edge or  information  whatever  that  he  had  received  the  $50,  and  that  he  did 
not  tell  her  anything  about  it,  and  she  testified  that  she  had  no  knowledge  or 
information  whatever  as  to  the  payment  of  the  $50.  She  was  not  present  at 
the  time  the  note  was  taken  by  her  agent,  or  the  money  drawn  upon  the  check 
given  by  her,  and  she  denied  most  emphatically  that  she  had  any  knowledge 
whatever  of  the  alleged  usurious  exaction.  Upon  her  cross-examination,  con- 
ducted with  great  persistence  and  skill,  she  was  made  to  testify  that  she  sup- 
posed her  brother  was  getting  some  compensation  for  his  trouble  from  the 
borrower.  Even  if  she  knew  that,  it  was  not  sufficient  to  show  that  she  knew 
he  was  taking  more  than  legal  interest  for  the  loan  of  the  money,  or  that  he 
was  making  any  usurious  exaction.  But  it  does  not  appear  when  she  sup- 
posed that;  nor  does  it  appear  that  she  had  any  knowledge  upon  the  subject. 
It  was  a  mere  supposition  that  he  was  to  have  compensation  for  his  labor. 
The  only  other  evidence  was  that  of  one  of  the  defendants,  Orville  B.  North- 
rup,  who  testified  that  he  had  a  conversation  with  the  plaintiff  more  than 
three  years  after  the  money  was  loaned,  and  the  note  taken,  as  follows:  "I 
asked  Mrs.  Stillman  if  she  knew  Nelson  F.  Stillman  took  $50.  She  said  she 
knew  it,  but  that  she  did  not  receive  any  of  it. "  It  does  not  appear  from  this 
when  she  learned  that  her  agent  took  $50.  Her  answer  to  the  inquiries  does 
not  necessarily  or  properly  imply,  in  view  of  her  entire  evidence,  and  all  the 
other  evidence  in  the  case,  that  she  knew  it  at  the  time  of  the  loan.  Her  an- 
swer to  the  question  put  by  Northrop,  that  '*she  knew  it,"  is  just  as  consist- 
ent with  the  claim  that  she  knew  it  afterwards  as  with  the  claim  that  she 
knew  it  at  the  time;  and  it  cannot  be  said  upon  this  evidence  that  these  de- 
fendants have  sustained  the  burden  of  showing  that  she  knew  of  the  alleged 
usury,  and  acquiesced  in  it  at  or  before  the  time  it  was  taken  and  exacted. 
We  are  therefore  of  opinion  that  the  defendants,  within  the  rules  of  law  above 
alluded  to,  have  failed  to  establish  the  defense  of  usury  which  they  alleged  in 
their  answer. 

Upon  the  trial  of  the  action,  the  defendants  claimed  that  their  guaranty  was 
personal  to  Nelson  F.  Stillman,  and  was  therefore  not  assignable;  and  they 
offered  to  show  what  the  conversation  was  at  the  time  the  mortgage  was  as- 
signed, and  the  guaranty  given,  which  being  objected  to  on  the  part  of  the 
plaintiff,  they  asked  to  amend  their  answer  ''by  setting  up  the  fact  that  this 
guaranty  was  directed  to  be  drawn  to  Nelson  F.  Stillman  personally,  and  that 
it  was  the  Intention  of  the  parties  at  the  time  that  it  should  be  drawu  to  Nelson 
F.  Stillman  personally;  and  we  ask  that  it  may  be  reformed  in  that  respect, 
if  it  don't  already  read,  so  to  conform  with  the  intention  of  the  parties  at 
the  time."  Plaintiff's  counsel  objected  to  the  allowance  of  the  amendment, 
and  the  objection  was  overruled,  and  the  amendment  was  allowed.  The  an- 
swer, however,  was  not  amended,  and  appears  in  the  record  as  it  was  origi- 
nally dra  wn.  Some  evidence  was  thereafter  given  tending  to  show  that  it  was 
the  intention  of  the  parties  that  the  payment  of  the  mortgage  should  be  guar- 
antied to  Nelson  F.  Stillman.     There  was  no  evidence  that  the  guaranty  aa 
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written  did  not  express  the  true  intention  of  the  parties.  But  the  referee  held 
that  the  assignment  as  written  was  personal  to  !N'elson  F.  Stillman,  and  was 
therefore  not  assignable.  He  did  not  order  the  guaranty  to  be  reformed,  and 
we  are  therefore  to  construe  its  language  as  we  find  it  in  the  record.  It  does 
not  appear  in  the  evidence  that  there  was  any  reason  for  limiting  the  guar* 
anty  to  IN'elson  F.  Stillman.  The  note  which  the  plaintiff  held,  and  which, 
at  the  time  of  the  guaranty,  was  in  the  hands  of  her  agent,  was  perfectly  good; 
the  defendants  being  entirely  solvent  and  able  to  pay.  The  land  mortgaged 
was  represented  by  the  defendants  to  be  ample  security,  and  they  were  asked 
to  guaranty  the  payment  of  the  mortgage,  and  did  so.  There  was  no  agree- 
ment and  no  conversation  that  the  effect  of  the  guaranty  was  to  be  lost  in 
case  Xelson  F.  Stillman  assigned  the  mortgage.  It  is  true  tliat  a  guaranty 
could  be  so  drawn  as  to  be  personal,  and  to  have  force  and  effect  only  as  to 
the  party  to  whom  it  is  given,  and  so  as  not  to  be  transferable  or  assignable 
to  any  other  person.  But,  in  order  thus  to  limit  a  guaranty,  the  language 
should  be  plain  and  peculiar,  and  the  intention  of  the  parties  should  not  be 
left  in  uncei-tainty.  Here,  by  the  plain  language,  there  is  an  absolute  guar- 
anty of  the  payment  of  the  mortgage,  and  it  is  described  as  a  mortgage  as- 
signed to  Nelson  F.  Stillman,  and  there  is  no  limitation  of  the  guaranty  to 
him  personally.  But,  even  if  the  guaranty  should  be  construed  as  a  guaranty 
of  payment  to  Nelson  F.  Stillman,  it  would  yet  be  a  guaranty  which  he  could 
assign  with  the  moi-tgage.  Like  any  other  promise  made  to  him,  it  could  be 
assigned,  and  could  be  enforced  by  any  party  to  whom  it  was  assigned.  The 
case  of  Smith  v.  Starr,  4  Hun,  123,  is  much  relied  upon  by  the  defendants 
to  sustain  tlieir  contention.  We  do  not  yield  to  the  authority  of  that  case, 
and  are  not  satisfied  that  it  was  well  decided.  It  rests  upon  no  authority,  and 
is  not  well  supported  by  reason.  This  is  not  like  a  bond  conditioned  for  the 
honesty  or  fidelity  of  a  clerk  or  agent.  Such  bonds  are  personal  to  the  obli- 
gees, and  cannot,  before  breach,  be  transferred,  so  as  to  inure  to  the  benefit 
of  other  parties.  Therefore  the  cases  of  Wright  v.  Russell,  3  Wils.  530,  Bar^ 
ker  V.  Parker,  I  Term  R.  287,  and  other  cases  cited  in  Smith  v.  Starr,  are 
not  applicable  to  such  a  guaranty  as  this.  There  is  nothing  personal  about 
the  guaranty  of  the  payment  of  a  mortgage,  and  it  can  only  be  made  so  by 
very  express  and  plain  language.  Instead  of  guarantying  the  payment  of  the 
bond,  the  defendants  guarantied  the  payment  of  the  mortgage,  and  the  claim 
is  now  made  that  the  guaranty  is  inoperative,  as  the  mortgage  was  a  mere  se- 
curity for  the  principal  debt  represented  by  the  bond.  But  the  question  is, 
what  did  the  defendants  mean  by  the  language  which  they  used?  They  as- 
signed both  the  bond  and  mortgage,  and  intended  to  give  an  effectual  guar- 
anty of  the  debt  secured  by  the  mortgage,  and  the  language  must  be  so  con- 
strued. There  was  no  intention  to  give  an  inoperative  guaranty;  but  the  in- 
tention was  to  give  one  which  should  be,  in  the  hands  of  the  party  to  whom 
it  was  given,  an  effectual  security,  and  the  guaranty  must  be  applied  to  the 
debt  secured  by  the  mortgage. 

It  is  further  claimed  that  the  first  assignment  of  the  bond  and  mortgage 
by  Nelson  F.  Stillman  to  the  plaintiff  did  not  convey  to  her  the  guaranty. 
Even  if  that  were  so,  we  think  the  subsequent  assignment  of  the  bond,  mort- 
gage, and  guaranty  to  her  was  effectual  to  vest  the  guaranty  in  her.  If,  by 
mistake,  when  the  first  assignment  was  made,  the  parties  omitted  to  assign 
the  guaranty,  that  mistake  could  certainly  be  corrected  by  a  subsequent  as- 
signment so  as  to  convey  to  the  plaintiff  what  it  was  originally  intended  she 
should  have,  and  this  is  more  clearly  so  as  Nelson  F.  Stillman  was  all  the  time 
her  agent, — ^took  the  guaranty  as  her  agent, — and  intended  to  do  what  the  law 
would  have  compelled  him  to  do,  namely,  to  vest  in  her  the  entire  security 
which  he  had  taken  for  her  debt.  But  it  is  well  settled  that  the  assignment 
of  a  bond  and  mortgage  carries  with  it  the  guaranty  of  payment  or  collection, 
although  not  mentioned  in  the  assignment.    Craig  v.  Parkis,  40  N.  Y.  181. 
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The  transfer  of  the  debt  to  the  plaintiff  carried  with  it,  as  incident  thereto, 
all  the  securities  for  its  payment. 

We  are  therefore  of  opinion  that  the  action  was  not  well  defended,  and  that 
the  Judgment  should  be  reversed,  and  a  new  trial  ordered  before  a  new  ref- 
eree; costs  to  abide  event. 

All  concur. 


(UO  N.  Y.  64) 

Pbok  v.  Peck  et  al. 
(C<ywrt  of  AvveaU  of  New  York,  June  6, 1S88.) 

1.  Trusts— Constructive  Trusts— CoNTiDENTiAi  Bbl^tion8~Bai^  oh  Bxecdtiow— 
Redemption. 

The  heirs  of  an  Intestate  estate  had  agreed  upon  a  settlement  of  differences  as  to 
its  division.  The  father-in-law  of  E.,  one  of  the  heirs,  who  was  in  debt,  had  agreed 
to  redeem  and  pay  any  judgments  against  B.  Abrother  of  E..  also  an  heir,  obtained 
from  him  a  confession  of  judgment  for  a  debt  due  him  of  $100,  under  an  agreement 
to  use  it  onlv  as  a  lien,  and  not  to  enforce  it  before  May  Ist.  The  father-in-law  of 
E.  had  bought  his  interest  in  the  estate  at  an  execution  sale,  agreeing  that  E.  oould 
redeem  from  the  sale  at  any  time.  E.'8  brother  entered  judgment  1^  confession, 
April  Sd,  and  redeemed  E.^s  interest  in  the  estate,  paying  the  sheriff  the  amount 
paid  by  E.'s  father-in-law,  and  April  4th  obtained  a  sheriirs  deed.  E.,  relying  on 
the  settlement  between  the  heirs  and  his  brother's  agreement,  took  no  steps  to  en- 
force it  against  his  brother's  judgment.  JETeld,  that  the  contract  between  E.  and 
his  brother  was  valid,  and  the  brother  did  not  obtain  all  of  £.'s  interest,  but  held  it 
as  trustee  ex  malefldo^  subject  to  the  payment  by  E.  of  the  $100  judgment,  with  in- 
terest thereon,  and  the  amount  paid  by  his  brother  In  redeeming  from  the  original 
judgment. 

S.  Same— PuBCHABB  ov  Judgment. 

Where  one  of  the  heirs  of  an  estate,  who  had  been  managing  it,  agrees  with  his 
brother,  another  heir,  to  protect  his  interests,  but,  after  an  agrreement  between  the 
heirs  for  a  full  settlement  of  all  differences  between  them  as  to  its  division,  buys 
a  judgment  of  $6,000  against  his  brother  for  $8,000,  he  is  not  entitled,  as  against  his 
brother,  to  the  full  amount  of  the  judgment,  but  only  to  what  he  paid,  with  interest. 

8.  Save—Tenants  in  Ck)MMON— Purchase  of  Mortgage. 

Where  one  of  certain  heirs  buys  for  $10,000  an  outstanding  mortgage  of  $17,000 
against  the  estate,  when  there  was  no  pressing  necessity  to  take  care  of  it,  he  being 
at  the  time  managing  the  estate  at  a  salary,  and  knowing  that  his  brother,  one  of 
the  heirs,  had  no  means  except  such  as  he  might  realize  from  the  estate,  he  can  col- 
lect from  his  brother  only  the  amount  actually  paid,  even  though  the  latter  knew 
of  the  purchase;  no  demand  being  made  on  him  then  for  contribution. 

Appeal  from  general  term*  supreme  court.  Second  department. 

Julia  Blanche  Feck,  plaintiff,  assignee  of  Ernest  Feck,  sued  Theodore  G. 
Peck  and  Gordon  Feck,  to  determine  the  rights  of  Ernest  Feck  in  the  estate  of 
his  father,  John  Feck,  deceased.    From  the  judgment  defendants  appeal. 

Calvin  Frost,  for  appellants.    X.  E.  Chittendent  for  respondent. 

.  Peceham,  J.  The  learned  counsel  for  the  appellants  has,  with  a  most  com- 
mendable desire  to  bring  to  an  early  termination  this  unfortunate  litigation* 
waived  all  his  exceptions  taken  upon  the  trial  which  do  not  directly  bear  upon 
the  merits  of  the  important  matters  in  dispute  between  the  parties,  and  both 
counsel  have  united  in  submitting  for  our  determination  the  three  main  sub- 
jects of  dispute,  upon  which  the  parties  are  wholly  unable  to  agree. 

The  first  question  that  arises  is  in  regard  to  what  rights  Gordon  Feck  ob- 
tained by  the  redemption  under  the  judgment  confessed  by  Ernest,  the  plain- 
tiff's assignor,  to  him  in  March,  1883.  A  brief  statement  of  the  more  import- 
ant  facts  upon  which  the  question  arises  Is  necessary  here.  In  1881,  John 
Feck,  of  Haverstraw,  died  intestate,  leaving  coosiderabie  real  and  personal 
property,  subject  to  mortgages  and  other  liens.  His  affairs  were  left  in  con- 
siderable confusion,  and  great  dithculty  was  necessarily  experienced  in  closing 
them  up.  His  son  Ernest,  who  is  the  husband  and  assignor  of  the  plaintiff, 
was  insolvent,  and  had  judgments  to  a  large  amount  entered  up  against  him. 
Immediately  upon  the  father's  deaths  Ernest  and  the  other  sons  got  into  diffi- 
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culties  and  disputes  in  regard  to  tbe  settlement  of  the  estate,  and  as  the  other 
heirs  remained  on  the  homestead,  and  Ernest,  with  his  wife  and  children,  lived 
away,  the  difficulties  and  disputes  did  not  terminate  On  January  4,  1882, 
while  the  difficulties  still  existed,  and  the  estate  was  unsettled,  the  whole  in- 
terest of  Ernest  was  sold  on  an  execution  issued  upon  a  judgment  against 
Ernest  obtained  by  one  Schundtz,  for  $244.  Thomas  Morrell,  the  father-in-law 
of  lUmest,  bid  in  the  property  for  that  sum,  under  an  agreement  with  him  that 
he  might  at  any  time  thereafter  redeem  his  interest,  and  receive  it  back,  by 
paying  the  above  amount  and  interest.  The  differences  continued  between 
the  brothers  in  regard  to  the  settlement  of  the  estate,  and  the  various  claims 
made  by  them  in  reg  ird  thereto,  when,  in  the  fall  of  1882,  the  counsel  for  the 
respective  parties  consulted  together,  and  it  was  finally  understood  between 
them,  and  ratified  by  tlielr  respective  clients,  that  all  matters  of  difference 
should  be  settled  by  an  agreement  between  the  counsel,  which  should  be  car- 
ried out  by  their  clients.  Numerous  meetings  of  tjounsel  were  had,  and  on 
February  21, 1883,  an  agreement  had  substantially  been  come  to  between  them 
on  roost  of  the  matters  at  issue.  The  fact  of  the  counsel  having  substantially 
arrived  at  an  agreement  at  a  meeting  between  them  on  or  abotit  February  21, 
1883,  was  known  by  the  brothers  Ernest,  Theodore,  and  Gordon  almost  imme- 
diately, and  soon  thereafter  by  Morrell,  and  it  was  fully  understood  that  Ernest 
and  Morrell,  as  part  of  the  settlement,  should  take  up  and  pay  the  judgments 
against  Ernest,  which  were  thus  to  form  no  obstacle  to  the  immediate  com- 
pletion of  the  settlement;  and  of  course  neither  of  the  two  latter  had  any  sus- 
picion that  any  effort  would  be  made  in  the  mean  time,  or  at  all,  to  enforce 
such  judgments,  or  to  obtain  control  of  them  by  the  brothers  for  any  purpose 
whatever,  and  this  must  have  been  understood  by  the  brothers.  Immediately 
after  this  meeting,  on  February  21st,  Gordon  met  and  had  a  conversation  with 
Ernest,  and  asked  him  for  a  confession  of  judgment  to  secure  him  for  the  debt 
Ernest  owed  him  of  about  $100,  for  something  wholly  disconnected  with  the 
estate.  Ernest  told  him  he  had  no  money,  and  could  not  pay  his  debts  until 
he  got  his  dues  from  the  estate,  and  he  would  not  confess  any  judgment  if  it 
was  to  be  enforced  against  him  before  such  settlement.  Finally  Ernest  con- 
sented to  give  such  a  judgment  provided  it  was  to  be  used  only  as  a  lien,  and 
not  to  be  enforced  in  any  event  before  May  1st  following;  and,  under  such 
positive  agreement  on  the  part  of  Gordon,  Ernest  subsequently,  and  on  the 
19tb  of  March,  sent  the  confession  of  judgment  to  a  lawyer  at  Haverstraw, 
who  delivered  it  to  Gordon.  On  the  8d  of  April,  1883,  Gordon  docketed  this 
judgment,  and  with  his  brother  Theodore  went  to  the  sheriff's  office,  and  by 
virtue  of  this  judgment  redeemed  the  interest  of  Ernest  from  the  sale  under 
the  Schundtz  judgment,  and  paid  to  the  sheriff  the  amount  of  Morrell^s  bid 
and  interest,  and  on  the  4th  of  April  the  sheriff  conveyed  to  Gordon  all  the 
interest  of  Ernest  in  the  homestead,  by  deed  duly  delivered,  which  Gordon 
had  recorded.  Theodore  was  present  at  the  time  of  the  redemption,  and  had 
full  knowledge  of  it,  and  of  the  delivery  and  receipt  of  the  deed.  Ernest  re- 
lied on  Gordon's  promise  not  to  enforce  the  judgment,  and  both  be  and  Mor- 
rell, In  good  faith,  believed  tliat  all  the  matters  between  the  heira  had  been 
settled ;  and  by  reason  thereof  neither  took  any  steps  or  made  any  arrange- 
ments to  secure  or  protect  Ernest's  interests  against  the  judgment  of  Gordon, 
or  the  other  judgments  against  Ernest. 

I  do  not  pretend  to  have  stated  all  the  facts  in  this  case  relating  to  this  spe- 
cial subject,  but  only  those  which  I  think  are  sufficient  to  make  tbe  question 
to  be  decided  intelligible.  That  question  is,  can  Gordon  maintain  his  claim 
that,  by  this  redemption,  he  has  succeeded  in  obtaining  all  the  interest  of 
Ernest  in  the  homestead,  and  that  he  is  now  the  absolute  owner  tliereof  ?  We 
do  not  think  he  can.  We  think  it  would  be  a  fraud  upon  Ernest  to  permit  it, 
and  we  do  not  know  of  any  rule  of  law  or  equity  which  prevents  a  court  from 
BO  declaring.    We  think  the  meaning  of  the  evidence  upon  which  tbe  finding 
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of  the  court  Is  based,  as  to  the  terms  upon  which  the  Judgment  was  confessed, 
is  that  the  defendant  GK)rdon  was  to  have  his  judgment  as  a  security  for  his 
debt,  and  it  was  not  to  be  enforced  in  any  event  until  May  1st,  and  that  if  any- 
thing occurred  in  the  mean  time,  rendering  it  necessary  for  Gordon  to  act  in 
order  to  keep  his  judgment  alive,  he  should  do  no  more  than  the  occasion 
called  for,  and«the  effect  should  be  nothing  more  than  to  keep  it  alive  as  a  se- 
curity. We  think  the  redemption  under  it,  and  the  claim  to  thereby  retain 
the  whole  interest  of  Ernest  In  the  estate,  operates  with  great  injusiice  upon 
Ernest,  and  is  in  effect  a  gross  fraud  upon  him.  It  is  true,  as  stated  by  ap^ 
pellant's  counsel,  timt  at  the  time  of  the  redemption  the  right  of  Ernest  to  re^ 
deem  under  the  statute  from  the  sale  on  the  Schundtz  judgment  had  termi- 
nated with  the  expiration  of  the  year  from  January  4, 1882;  but  he  still  had  an 
interest  in  tlie  premises,  and  tlie  title  thereto  remained  in  him  until  the  expi- 
ration of  the  15  months  from  the  time  of  sale.  During  this  three  months  he 
could  still  confess  a  judgment  which  would  be  a  lien  upon  his  interest,  or  he 
could  mortgage  it,  and  the  judgment  creditor  or  mortgagee  could  redeem. 
See  cases  cited  in  opinion  of  Andrews,  J.,  in  Wood  v.  Rabe,  961^.  Y  414,  at 
423,  424.  In  addition  to  this,  however,  Ernest  had  his  right  to  redeem  under 
his  agreement  with  Morrell,  which  was  valid  Ryan  v.  Ikm,  84  N  Y  307. 
As  he  had  an  interest  in  the  estate  which  was  i^oid  under  the  Schundtz  judg- 
ment, the  agreement  can  be  upheld  under  the  authority  of  the  above  case, 
which,  although  distinguished  and  limited  in  the  subsequent  case  of  Ler>y  ▼• 
Brush,  45  N  Y.  589,  has  not  been  shaken  as  an  authority  upon  this  proposi- 
tion. The  redemption,  therefore,  by  Grordon,  if  it  should  stand,  would  be  a 
great  damage  to  Ernest;  and  it  is  of  great  practical  importance  to  him,  and  to 
plaintiff  as  his  assignee,  to  de-^ide  it,  even  though  the  time  has  now  passed  in 
which  Ernest  could,  by  confessing  a  judgment  or  mortgaging  his  former  in- 
terest, give  a  right  to  such  judgment  creditor  or  mortgagee  to  redeem,  as 
stated  above.  It  is  also  stated  that  Ernest  was  not  injured  because  Theodore 
was  present  at  this  time,  and  was  ready  to  redeem  under  and  by  virtue  of  his 
ownership  of  other  judgments  against  Ernest,  in  case  Gordon  had  not  done  so. 
We  cannot  decide  this  question  upon  a  possibility  as  to  what  some  one  else 
would  have  done  if  Gordon  had  not  redeemed,  and  also  for  the  reasons  here- 
inafter given,  when  that  question  will  be  discussed  as  to  the  right  of  Theo- 
dore to  act  adversely  to  Ernest  in  regard  to  any  judgments  purchased  by 
Theodore.  We  hold  that  Theodore  had  no  right  to  thus  use  those  judgments, 
any  more  than  Goi-don  had  to  use  the  one  under  discussion,  and  then  claim 
the  full  title  to  the  interest  of  Ernest. 

We  fail  to  see  any  reason  why  the  agreement  between  Gordon  and  Ernest 
was  not  a  valid  one.  It  was  on  good  considemtion ;  for  by  getting  the  judg- 
ment Gordon  obtained  what  he  wanted,  an  acknowledgment  of  the  existence 
of  the  debt,  the  amount  thereof,  and  security  for  it.  He  made  the  agreement 
that  he  would  not  enforce  it  for  a  certain  time,  and  thereby  he  obtained  the 
judgment.  He  has  violated  his  agreement,  and,  while  clinging  to  the  results 
of  it,  he  denies  its  elBcacy  in  law.  He  says  the  effect  of  what  the  plaintiff 
asks  is  to  make  him  a  trustee,  and  to  create  a  trust  by  parol  in  lands,  under 
circumstances  not  permitted  by  law.  We  do  not  think  so.  The  effect  of  his 
conduct  is  that  a  court  of  equity  treats  him  as  a  trustee  ex  maleflcio^  and  as 
in  that  capacity  holding  title  to  the  interest  of  Ernest  in  the  homestead  in 
trust  for  Ernest  or  his  assigns,  subject  to  the  repayment  of  the  amount  paid 
by  Gordon  when  he  redeemed  from  the  Schundtz  judgment,  and  also  to  the 
payment  of  the  amount  of  his  own  judgment,  with  interest  on  the  amount  he 
paid  upon  such  redemption  from  the  time  of  such  payment,  and  interest  on  the 
amount  of  his  judgment  from  the  time  of  the  docketing  thereof.  The  defend- 
ant Gordon  is  held  to  occupy  such  a  position,  not  because  he  con]mit8  a  fraud 
by  refusing  to  perform  a  contract  void  by  the  statute  of  frauds.  The  contract 
he  made  was  not  void.  It  was  one  simply  not  to  enforce  a  judgment  for  a 
v.ITn.e.do.S— 25 
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certain  time.  He  violates  the  real  substance  of  this  agreement,  not  bj  re- 
deeming the  interest  of  Ernest,  but  by  thereafter  claiming  to  own  it  all  under 
the  redemption.  Instead  of  being  merely  liable  in  damages  for  this  breach, 
the  character  of  a  trustee  ex  tnal^cio  is  imposed  upon  him  because  of  the  p&» 
culiar  relations  which  the  facts  show  these  men,  who  were  brothers,  sustained 
to  each  other  at  that  time.  The  negotiations  for  a  settlemei^t  of  all  differ- 
ences were  substantially  concluded,  and  a  settlement  effected,  one  of  the 
terms  being  that  Ernest  or  Morrell  was  to  pay  or  take  care  of  all  the  judg- 
ments against  Ernest,  and  ail  parties  knew  this;  and  Ernest  and  Morrell  re- 
lied on  this  fact  as  a  reason  for  taking  no  steps  to  secure  or  protect  tlie  inter- 
est of  Ernest,  no  one  supposing  that  any  hostile  use  would  be  made  of  any 
judgment  when,  because  of  the  supposed  settlement,  all  reasons  for  it  had 
cesised. 

Under  such  circumstances,  there  was  a  relationship  existing  between  Gor* 
don  and  Ernest  upon  the  question  of  the  use  of  this  judgment  by  confession, 
grounded  not  only  upon  the  specific  agreement  already  spoken  of,  but  also 
upon  the  faith  placed  in  the  settlement  of  all  differences,  which  made  such 
relationship  fiduciary  in  its  character,  and  which  naturally  led  Ernest  to  sup- 
pose that  no  advantage  would  be  taken  of  iiira  by  his  brother  by  a  fraudulent 
and  unfair  use  of  the  judgment  which  he  confessed  for  a  security  only.  And 
it  is  seen  that  the  judgment  was  itself  confessed  only  upon  the  assumption 
that  this  agreement,  settling  all  controversies,  was  about  to  be  carried  out; 
and  the  inference  is  fairly  to  be  drawn  from  the  evidence  that  it  was  pre- 
cisely because  such  agreement  had  been  arrived  at,  and  all  subject>s  of  dif- 
ference were  about  to  be  disposed  of,  that  Gordon  takes  the  opportunity  to 
present  his  claim,  and  to  ask  for  the  security  of  a  judgment.  Under  all  the 
facts,  we  think  the  case  of  Wood  v.  Rubet  supra,  is  authority  for  the  state- 
ment that  Gordon  is  placed  in  the  position  of  trustee  of  Ernest,  with  reference 
to  his  title  to  the  interest  of  Ernest,  which  he  claims  to  own  under  his  re- 
demption by  virtue  of  his  judgment  by  confession,  subject  to  the  payments 
to  Goixion  as  above  described. 

2.  Theodore  G.  Peck,  on  the  2d  of  April,  1883,  having  the  same  knowleilge 
in  regard  to  the  situation  as  his  brother  Gordon,  purchased  a  judgment  in 
favor  of  one  Billings  against  his  brother  Ernest,  amounting,  with  interest, 
to  about  $6,600,  for  the  sum  of  $3,000,  and  now  claims  that  he  is  entitled  to 
be  paid  the  full  amount  of  that  judgment  which  he  still  holds.  We  think  he 
has  no  such  right.  In  addition  to  his  knowledge  of  the  circumstances  which 
have  been  stated  in  regard  to  Gordon,  Theodore  had  stated  to  Ernest  at  the 
Hoffman  House,  in  1882,  that  he  would  protect  his  interest  in  the  estate,  and 
had  written  him  a  letter,  dated  March,  1882,  in  which  he  reiterated  the  prom- 
ise. He  had  been  substantially  the  agent  of  Ernest  in  regard  to  the  estate, 
and  was  under  express  obligations  to  look  after  and  preserve  his  interest  in 
it.  It  is  true  the  authority  of  Theodore,  to  collect  rents  and  make  leases, 
etc.,  of  the  estate,  had  been  annulled  by  Ernest  under  the  contract  entered 
into  between  the  four  brothers,  and  the  power  of  attorney  therein  referred  to 
had  been  by  him  revoked.  Yet  Theodore  was  still  to  some  extent  in  posses- 
sion of  the  estate,  attending  to  all  the  business  in  regard  to  it,  and  received 
all  the  rents,  income,  and  piofits  thereof,  and  Ernest  might  well  have  sup- 
posed from  his  conversation  with  Theodore  and  the  letter  referred  to  that  he 
would  fulfill  his  obligations,  and  not  seek  to  take  advantage  of  him.  Not- 
withstanding the  revocation  of  the  power  of  attorney,  and  the  annulling  oC 
the  contract,  their  relations  in  regard  to  this  matter  continued  to  be  fiduciary 
in  their  nature;  and  it  cannot  be  tolerated  that  Theodore,  under  such  circum- 
stances, should  be  permitted  to  take  advantage  of  bis  position  for  the  purpose 
of  making  money  out  of  his  brother.  He  should  be  permitted  to  hold  the 
judgment  for  the  amount  only  that  he  paid  for  it,  with  interest. 

3.  There  was  a  mortgage  upon  a  portion  of  the  premises  owned  by  John  Feck 
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at  the  time  of  his  death,  which,  in  the  fall  of  1881,  amounted,  principal  and 
interest,  to  between  816,000  and  $17,000.  So  far  as  appears,  there  were  no 
threats  on  the  part  of  the  mortgagee  to  foreclose,  nor  was  there  at  the  time  of 
the  purchase  by  Theodore  any  immediate  and  pressing  necessity  to  forthwith 
tiike  care  of  that  mortgage.  In  the  latter  part  of  1881,  Theodore  purchased 
the  mortgage  for  $10,000,  and  took  an  assignment  of  it  to  himself,  and  now 
claims  to  hold  it  for  Its  full  amount.  We  think  he  is  not  entitled  to  do  this. 
One  of  the  leading  cases  upon  the  subject  of  the  right  of  one  tenant  in  com- 
mon to  bid  in  an  outstanding  title  or  incumbrance  on  the  estate  is  Van  Hof^ne 
V.  Fonda,  5  Johns.  Ch.  888,  at  407.  The  learned  chancellor  there  says  that, 
although  he  would  not  deny  that  one  tenant  in  common  might  not  in  any  pos- 
sible case  bid  in  an  outstanding  title  for  his  exclusive  benefit,  yet  (continuing) 
he  says:  ''When  two  devisees  are  in  possession  under  an  imperfect  title,  de- 
rived from  their  common  ancestor,  there  would  seem,  naturally  and  equitably, 
to  arise  an  obligation  between  them,  resulting  from  their  joint  claim  and 
community  of  interests,  that  one  of  them  should  not  effect  the  claim  to  the 
prejudice  of  the  other.  It  is  like  an  expense  laid  out  upon  a  common  object 
by  one  of  the  owners,  in  which  case  ail  are  entitled  to  the  common  benefit,  on 
bearing  a  due  proportion  of  the  expense.  *  *  ♦  Community  of  interest 
produces  a  community  of  duty,  and  there  is  no  real  difference  on  the  ground 
of  policy  and  justice,  whether  one  co-tenant  buys  up  an  outstanding  incum- 
brance, or  an  adverse  title  to  disseize  and  expel  his  co-tenant.  It  cannot  be 
tolerated  when  applied  to  a  common  subject  in  which  the  parties  had  equal 
concern,  and  which  created  a  mutual  obligation  to  deal  candidly  and  benevo- 
lently with  each  other,  and  to  cause  no  harm  to  their  joint  interest.  *' 

In  this  case,  if  the  mortgage  were  due,  and  the  defendant  Theodore  desired 
to  redeem,  he  must  of  course  Imve  redeemed  by  paying  the  whole  mortgage, 
or  whatever  amount  the  mortgagee  was  willing  to  take.  H^  could  not  redeem 
his  share  of  the  estate  from  the  lien  of  the  mortgage  by  paying  simply  what 
wonl  ]  amount  to  his  share  of  the  mortgage.  If  an  incumbrance  be  bought  in 
by  a  co-tenant,  or  paid  under  such  circumstances  as  exist  in  this  case,  the 
payment  would  operate  as  an  equitable  assignment  from  the  mortgagee  to  him* 
self,  and  his  right  under  such  equitable  assignment  would  be  to  exact  contri- 
bution from  his  co-tenants  for  tlie  amount  he  had  paid  to  redeem  the  mort- 
gage. 3  Pomeroy,  in  his  excellent  work  on  Equity  Jurisprudence,  §  1221,  states 
this  doctrine  fully.  The  same  principle  is  decided  in  Rothwelfy.  Dewees,  2 
Black,  613.  See,  also.  Weaver  v.  Wihle,  25  Pa.  St.  270,  and  Lloyd  v.  Lynch, 
28  Pa.  St.  419,  at  424.  The  case  of  Streeter  v.  Shtdtz,  45  Hun,  406,  is  in  no 
way  adverse  to  this  principle.  In  that  case  a  mortgage  upon  the  property 
was  foreclosed.  Shultz  was  a  tenant  in  common  with  the  plaintiff  by  virtue 
of  a  conveyance  of  an  undivided  half  of  the  premises  from  the  plaintiff  to  him, 
subject  to  a  mortgage  given  by  the  plaintiff  to  secure  the  purchase  money. 
At  the  foreclosure  sale  of  that  mortgage  Shultz  bid  in  the  property  for  himself. 
He  was  also  the  owner  of  a  subsequent  mortgage  given  by  the  plaintiff  to  him 
on  the  plaintiff's  undivided  part  of  the  premises;  and  the  court  held  that  un- 
der such  circumstances,  it  being  a  public  sale,  judicial  in  its  nature,  and  the 
relations  between  the  parties  being  at  arms-length,  the  case  was  taken  out  of 
the  ordinary  rule,  and  that  the  defendant,  upon  bidding  in  the  property,  ob- 
tained a  good  title  thereto.  In  this  case,  on  the  contrary,  at  the  very  time 
when  Theodore  purchased  the  mortgage,  (which  was  at  private  8ale,]|  he  was 
residing  in  the  family  mansion,  where  he  had  continued  to  reside  since  his 
father's  death,  and  for  a  long  time  before  it,  and  he  knew  that  Ernest  was  in 
greatly  embarrassed  circumstances,  with  judgments  entered  up  against  him, 
and  that  he  was  wholly  dependent  upon  what  he  would  realize  as  his  share 
of  his  father's  estate  for  the  means  of  extricating  himself  from  his  difficulties* 
At  the  same  time  Theodore  was  managing  the  estate,  and  was  receiving  all  the 
rents,  income,  and  profits  therefrom,  the  result  being  that  Ernest  was  kept 
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wholly  unable  to  buy  any  mortgage  himself,  or  to  contribute  towards  the 
purchase  of  any  such.  Upon  these  facts,  a  court  which  permitted  Theodore 
to  buy  in  a  mortgage  for  much  less  than  its  face,  and  to  insist  upon  payment 
to  him  at  the  same  rate  as  if  he  had  paid  all  that  was  due  thereon,  would  ad* 
minister,  in  my  opinion,  neither  law  nor  equity. 

The  counsel  for  the  defendant  Theodore  claims,  however,  that  e\ren  if  he 
would  not  have  tlie  right  at  first  to  hold  the  mortgage  for  the  full  amount, 
yet,  when  informed  of  the  purchase,  the  plaintiff ^s  assignor,  Ernest,  should 
have  offered  to  contribute  his  share  of  the  purchase  price  of  the  mortgage; 
that  sucli  offer  should  have  been  made  within  a  reasonable  time  after  knowl- 
edge of  the  purchase,  and  the  failure  of  Ernest  to  make  it  entitled  the  defend- 
ant to  enforce  the  mortgage  for  its  full  amount.  We  do  not  think  that  the 
defendant  places  himself  wilhin  any  rule  permitting  such  a  result.  All  that 
appears  in  the  evidence  on  the  subject  is  that  the  defendant  Theodore  pur- 
chased this  mortgage  in  December,  1881,  and  that  on  the  9th  of  February, 
1882,  when  a  question  arose  as  to  leasing  a  rolling-mill  on  his  father's  prem- 
ises, Ernest  was  present,  and  heard  that  Tiieodore  had  purchased  the  mortgage. 
It  is  not  found  as  a  fact,  but  Theodore  says  in  his  evidence,  that  the  price  he 
gave  for  it  was  mentioned,  and  that  he  then  said  that  he  should  hold  it  for 
the  full  amount  of  principal  and  interest.  Ernest  says  he  does  not  think  the 
amount  paid  by  Theodore  was  mentioned.  It  was  not  a  conversation  ad- 
dressed to  him,  and  no  demand  for  contribution,  and  no  intimation  to  that  effect 
was  made  by  Theodore.  At  that  time  the  contract  had  been  made  by  which 
Theodore  was  constituted  the  agent  of  the  estate  to  attend  to  its  business, 
and  a  salary  agreed  to  be  paid  him  therefor,  and  he  was  receiving  all  the  in- 
come and  rents  therefrom.  Under  these  circumstances,  we  think  it  cannot 
be  plausibly  contended  that,  even  if  Ernest  heard  the  price  paid  by  Theodore 
for  the  moii;gage»  and  his  claim  to  hold  it  for  the  full  amount  due  thereon, 
that  Ernest  was  bound  to  tender  contribution  of  bis  share  under  penalty  of  a 
right  on  the  part  of  Theodore  to  enforce  the  mortgage  for  sueh  full  amount. 
This  is  entirely  different  from  the  case  cited  by  the  counsel,  of  Mandetille  v. 
Solomouy  89  Cal.  125.  In  that  case  one  tenant  in  common  discovered  what 
he  feared  was  a  flaw  in  the  title  to  some  portion  of  the  property,  and  he 
thought  it  best  to  purchase  the  outstanding  title,  if  it  could  be  done  for  the  sum 
named,  and  he  asked  his  co-tenant  to  make  contribution  for  that  purpose. 
His  co-tenant  refused.  He  subsequently  purchased  the  outstanding  title, 
paying  the  sum  stated  for  it,  and  immediately  wrote  to  his  co-tenant  all  the 
particulars,  and  asked  him  to  contribute  his  share,  and  he  made  no  answer, 
but  entirely  neglected  to  contribute  anything.  Long  subsequent  to  that  time 
the  co-tenant  desired  to  avail  himself  of  the  purchase,  and  the  court  held  that 
he  was  too  late.  The  case  of  Lee  v.  Fox,  6  Dana,  171,  at  176,  is  substantially 
an  authority  for  the  proposition  announced  here,  although  there  is  a  mere 
statement  contained  in  the  opinion  that  the  election  should  be  made  within  a 
reasonable  time.  We  think  that  in  this  case  there  was  no  such  presentation  of 
the  subject  to  Ernest  as  to  call  upon  him  to  make  an  election,  even  if  it  could  be 
assumed  that  such  a  purchase,  under  the  circumstances,  if  a  demand  had  been 
made,  called  for  contribution  at  the  peiil  of  an  enforcement  of  the  mortgage 
for  the  full  amount.  The  above  are  all  the  questions  submitted  to  this  court, 
and  in  regard  to  each  of  them  we  think  the  decision  of  the  general  term  was 
correct.  Its  order  denying  a  new  trial  should  therefore  be  alarmed,  with 
costs. 

All  concur. 
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LlENEAXTF  V,  GaLMAN  0t  ol^ 

iC(ywrt  of  Appeals  of  New  York.    June  6, 1888.) 

L  iNSURANCTs— Assignment  of  Poliot  as  Collatbbal  Sbouritt— Rights  of  Subsb- 

QUENT   CBIEDITOBS. 

In  an  action  by  the  assignee  of  an  insurance  policy  against  a  subsequent  attach- 
ing creditor  of  the  assignor,  It  is  unnecessary  to  prove  the  policy;  and  such  cred- 
itor cannot  resist  t^e  assignee's  right  to  the  proceeds  of  the  policy  where  the  insur- 
ance company  has  recognized  the  assignment,  and  its  liability  thereunder. 
8.  Same. 

Where  an  insurance  policy  has  been  assigned  to  a  mortsa^ee  of  the  insured  goods 
by  the  mortgagor,  as  required  by  the  mortgage,  as  additional  security,  a  subse- 
quent attachmg  creditor  of  the  mortgagor  cannot  take  advantage  of  defects  in  the 
mortgage  to  defeat  the  claim  of  the  mortgagee  to  the  insurance  fund. 

Appeal  from  general  term,  supreme  court,  First  department. 

The  plciintiff,  William  H.  Lienkauf,  a  banker  of  Mobile.  Ala.,  loaned  to 
the  Mobile  Furniture  Manufacturing  Company,  a  corporation  of  that  state, 
the  sum  of  $12,000,  taking  the  company's  note  for  its  repayment,  secured  by 
collaterals  of  a  mortgage  upon  the  company's  property  in  its  ^'arehouses,  and 
of  a  policy  of  insurance  in  the  La  Confiance  Insurance  Company  of  France, 
covering  the  whole  or  a  portfon  of  the  mortgaged  property.  Subsequently  a 
portion  of  the  mortgaged  property  insured  by  the  said  policy  was  destroyed 
by  fire,  and  the  loss  was  adjusted,  under  the  same,  at  the  sum  of  $4,554.50. 
An  attachment  was  levied  upon  these  mimeys,  in  the  hands  of  the  agents  of 
the  insurance  company  in  New  York,  in  an  action  brought  in  the  New  York 
supreme  court  by  the  defendants  in  the  present  action,  as  plaintiffs,  upon  a 
claim  against  the  Mobile  Furniture  Manufacturing  Company.  The  agents  of 
the  insurance  company  paid  to  this  plaintiff  a  part  of  the  moneys  in  their 
hands,  and  reserved  sufficient  to  protect  themselves  against  the  attachment.' 
Upon  this  action  being  brought  against  the  agents  to  recover  the  balance  of 
moneys  so  retained  by  them,  an  order  was  made  permitting  them  to  deposit 
the  moneys  to  the  credit  of  the  action,  and  substituting  the  present  d^end- 
ants  in  their  stead.  The  referee  found  for  the  plaintiff,  and  from  the  judg« 
ment  affirming  a  judgment  on  his  report  the  defendants  have  appealed. 

Stine  &  Calmarif  for  appellants.    William  Man^  for  respondent. 

Gray,  J.,  {after  stating  the  facts  as  above.)  The  appellants  opposed  the 
plaintiff's  right  to  recover  the  moneys  in  the  insurance  agent's  hands,  -which 
represented  the  balance  of  the  sum  at  which  the  loss  under  the  policy  was  ad- 
justed, on  several  grounds;  but  there  are  only  two  which  are  material  to  be 
considered  here.  They  say  that  the  policy  of  insurance  and  the  assignment 
thereof  were  not  sufficiently  proved,  and  that  the  mortgage  to  plaintiff  was 
void  for  defective  execution. 

As  to  the  first  of  these  grounds  of  objection  to  the  recovery,  we  think  the 
appellants  have  misapprehended  their  situation  in  the  matter  relatively  to  the 
plaintiff's  claim  upon  the  insurance  company.  The  agreement  between  the 
plaintiff  and  the  Mobile  Furniture  Manufacturing  Company  was  that  the  re- 
payment of  the  loan  to  them  was  to  be  secured  by  a  mortgage  of  their  per- 
sonal property*  and  by  the  transfer  of  a  policy  of  insurance  insuring  that 
property,  or  piortions  of  it,  against  loss  by  fire.  The  policy  Wiis  not  collateral 
to  the  mortgage;  but  was  collateral  to  the  note  promising  to  repay  the  loan. 
When  the  plaintiff  made  his  claim  upon  the  insurance  company  under  the 
policy,  which  had  been  delivered  to  and  retained  by  him  pursuant  to  the 
agreement  I  have  mentioned,  the  insurers  recognized  it,  and  transmitted  the 
sum  at  which  the  loss  was  adjusted  to  their  agents  in  New  York  for  payment. 
If  the  insurance  company  recognized  their  liability  under  the  policy,  and  the 
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right  of  the  plaintiff  to  claim  for  the  amount  of  the  loss,  it  does  not  lie  in  the 
defendants'  mouths  to  resist  that  right  of  the  plaintiff,  if,  prior  to  their  at- 
tachment, plaintiff's  title  had  attached  to  the  moneys.  We  think  the  policy 
was  not  material  to  be  proved,  inasmuch  as  its  existence  as  a  liability  of  the 
company  had  been  admitted  by  it  by  the  adjustment  of  the  loss  and  the  re- 
mittance of  the  moneys.  The  policy  was  surrendered  then,  and  forwarded  to 
the  Iiome  office  in  France  as  the  voucher  for  the  payment  of  the  amount  of 
the  loss.  Tije  witness  merely  proved  the  fact  that  there  was  such  a  policy 
issued  by  the  La  Confiance  Company  to  the  Mobile,  etc.,  Company,  which  had 
come  to  Ills  possession  as  agent,  and  had  been  sent  to  France  upon  payment 
of  the  loss,  and  that  there  was  noted  on  the  policy  an  assignment  to  the  plain- 
tiff. The  referee's  finding  that  the  policy  was  procured  and  delivered  to  the 
plaintiff  when  the  loan  was  made,  was  supported  by  the  evidence,  and  that 
plaintiff  held  the  policy  until  the  fire  occurred  and  the  loss  was  adjusted.  It 
was  admitted  that  the  policy  contained  the  usual  clause  against  assignments. 
But  this  clause  in  policies  is  for  the  benefit  of  the  insurance  company;  and, 
if  they  do  not  object  to  Che  assignment,  the  defendants  certainly  are  not  in  a 
position  to  do  so,  as  it  is  not  a  provision  which  would  inure  to  their  benefit. 
The  proof  shows  that  the  policy  belonged  to  plaintiff,  and  was  held  by  him  as 
a  collateral  security  for  repayment  of  the  loan;  and,  under  the  authorities,  as 
a  chose  in  action,  it  was  capable  of  being  assigned  by  parol,  and  a  delivery, 
when  there  was  a  valuable  consideration.  Hooker  v.  Baiik,  30  N.  Y.  83-87; 
Greene  v.  Insurance  Co.,  84  N.  Y.  572. 

As  to  the  second  ground  of  defendants'  objections,  which  i  have  noted,  that 
the  mortgage  to  plaintiff  was  void,  I  do  not  think  that  question  affects  the 
plaintiff's  right  of  recovery.  The  point  taken  is  that  it  was  not  acknowl- 
edged or  verified  in  any  way,  and  that  it  was  not  a  valid  obligation  of  the 
Mobile,  etc..  Company.  The  proof  shows  that  the  mortgage  was  signed  and 
sealed  by  certain  individuals  representing  themselves  as  the  president  and  di- 
rector. It  purported  by  its  terms  to  be  the  act  of  the  company,  through  its 
president  and  directors,  under  power  and  authority  given  to  those  ofiicers  by 
the  stockholders,  at  a  meeting  previously  held,  where  a  resolution  authorizing 
its  execution  for  the  purpose  of  borrowing  the  moneys  in  question  from  plain- 
iff  had  been  adopted.  It  is  not  necessary  for  us  to  decide,  in  respect  of  this 
instrument,  further  than  that  it  represented  a  promise  or  agreement  of  the 
corporation,  within  the  scope  of  its  legitimate  purposes,  through  its  ofiicers, 
and  must  be  considered  as  a  valid  contract,  though  not  bearing  its  corporate 
seal.  It  was  a  memorandum  iii  wiiting,  evidencing  a  corporate  act,  and  mak- 
ing the  corporation  liable  to  the  plaintiff;  and  it  is  not  for  the  defendants  to 
object  to  irregularities  or  defects  of  execution.  The  doctrine  that  no  corpo- 
rate act  can  be  binding  without  being  in  writing,  or  under  the  corporate  seal, 
has  long  ceased  to  be  maintained.  Ang.  &  A.  Corp,  8  231;  Danfoi'th  v. 
Turnpike  Co,,  12  Johns.  227;  Trustees  v.  Cagger,  6  Barb.  576;  Moss  v.  Av* 
.  /ell,  10  N.  Y.  449-454.  But  a  sufficient  answer  to  the  appellant's  argument 
is  tiiat  the  plaintiff's  right  to  the,policy,  or  to  its  proceeds,  did  not  depend  on 
the  mortgage.  Though  the  mortgage  contained  the  agreement  of  the  com- 
pany to  keep  their  property  insured  against  loss  by  fire  for  the  plaintiff's 
benefit,  it  did  not  affect  the  policy  itself  as  an  additional  collateral  security 
available  to  plaintiff.  The  clause  was  nothing  more  than  the  promise  of  the 
company,  expressed  in  the  instrument,  to  provide  further  for  plaintiff's  secu- 
rity in  loaning  money  to  them.  The  learned  referee  disposed  rightly  of  the 
case,  and  his  opinion  covered  all  the  points  made  by  the  defendants  in  such 
wise  as  to  make  further  notice  of  them  by  as  unnecessary.  The  judgment 
and  order  appealed  from  should  be  affirmed. 

All  concur. 
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People  v.  Lyons. 
(Court  of  Appeals  of  New  York.    June  5, 1888.) 

1.  Criminal  Law— Appbait— Rbview  in  Capital  Cases— Exobftions. 

Under  Laws  N.  Y.  1887,  c.  498,  §  528,  providing  that  •*when  a  judgment  is  of 
death,  the  court  of  appeals  may  order  a  new  trial  if  it  be  satisfied  that  the  v^erdict 
was  against  the  weight  of  evidence  or  against  law,  or  that  justice  requires  a  new 
trial,  whether  any  exceptions  shall  have  been  taken  or  not  in  the  court  below,  **  a 
defendant  cannot  claim,  as  matter  of  right,  the  benefit  of  errors  occurring  on  the 
trial,  and  not  excepted  to,  but  can  only  ask  the  court  to  determine  upon  the  whole 
case  whether  or  not  justice  requires  a  new  trial,  or  whether  the  verdict  is  against 
law  or  evidence. 

2.  HOMIOIDB— MURDBB  IN  THB  FiBST  DeORBB— SUFFICIENCY  OF  EviDENOB. 

On  a  trial  for  marder«  it  appeared,  on  behalf  of  the  prosecution,  that  some  time 
before  the  crime  defendant  had  a  quarrel  with  deceased,  and  that,  the  day  before, 
deceased  struck  defendant,  severely  cutting  and  bruising  his  face;  that  on  that 
evening  defendant  said  he  would  get  **  hunk  ^  with  deceased,  that  he  would  put  a 
bullet  in  him  the  next  time  he  saw  him,  etc. ;  that  the  next  day  defendant  borrowed 
a  pistol,  the  lender  testifying  that  it  was  unloaded,  and  immediately  went  to  the 
rear  of  the  building,  and  was  heard  to  ** click"  it,  remaining  long  enough  to  load 
the  pistol;  that  shortly  thereafter  he  said  he  meant  to  get  "square**  with  deceased; 
that  he  then  went  to  a  street  corner  where  deceased  was  likely  to  be,  although  his 
way  home  was  not  in  that  direction,  met  him,  and  after  some  animated  conversa- 
tion, a  witness  testifying  that  there  was  no  assault,  fired  the  fatal  shot,  immedi- 
ately running  away  and  leaving  the  state;  that  defendant  had  been  previously 
twice  convicted  of  an  attempt  to  commit  burglary.  On  the  other  hand,  defendant 
testified  that  deceased  assaulted  him,  showing  a  slight  wound;  and  a  witness 
stated  that  he  saw  defendant  leave  the  scene  of  the  shooting,  wiping  blood  from 
the  same,  in  corroboration,  and  that  the  shooting  was  in  self-defense.  Defendant 
also  alleged  that  it  was  accidental ;  he  not  supposing  the  pistol  to  be  loaded.  Heldt 
that  a  conviction  for  murder  in  the  first  degree  was  warranted  by  the  evidence. 

8.  Same— Evidence— Relevanct. 

Evidence  of  a  quarrel  between  defendant  and  deceased  three  or  four  weeks  be- 
fore the  homicide  is  admissible  as  showing  the  commencement  of  the  histoiy  of  the 
relations  between  the  parties. 

4  Same— iNSTRTTOTioNS— Excusable  Homicide. 

An  instruction  that,  if  the  pistol  was  fired  by  accident  and  misfortune,  "you  must 
be  further  satisfied,  before  you  can  acquit  on  the  ground  that  the  homicide  was  ex- 
cusable, that  the  prisoner  was  engaged,  at  the  time,  in  doing  a  lawful  act  by  law- 
ful means,  and  with  ordinary  caution,  and  without  an  v  unlawful  intent;"  and  that, 
if  defendant  had  been  assaulted,  "he  would  have  no  right  to  arm  himself,  and  to  go 
to  the  place  where  he  expected  to  meet  the  man  who  had  wronged  and  ill  treated 
him,  and  infiict  any  bodily  injury  whatever  upon  him.  That  would  be  vengence, 
and  it  is  not  doing  a  lawful  act  in  a  lawful  manner,  "—is  not  improper,  as  conveying 
the  idea  that  defendant  was  guilty  even  if  he  had  unexpectedly  and  without  seek- 
ing deceased  met  him,  and  if  the  pistol  at  the  time  had  been  accidentally  discharged. 

6.  Same. 

An  instruction  that,  if  defendant  was  threatened  with  personal  Injury,  he  should 
have  avoided  meeting  deceased,  or  going  through  the  streets  where  he  might  be, 
and  should  have  called  upon  the  law  for  protection,  is  not  erroneous,  as  conveying 
the  idea  that  defendant,  after  being  threatened  by  deceased,  had  no  right  to  come 
to  a  place  where  deceased  might  be,  or  to  walk  the  streets  in  his  vicinity. 

Appeal  from  court  of  general  sessions,  city  and  county  of  New  York. 

Laws  Nv  Y.  1887,  c.  493,  §  628,  provide  as  follows:  "When  a  judgment  is 
of  death,  the  court  of  appeals  may  order  a  new  tiial,  if  it  be  satisfied  that  the 
verdict  was  against  the  weight  of  evidence  or  against  law,  or  that  justice  re- 
quires a  new  trial,  whether  any  exceptions  shall  have  been  taken  or  not  in 
the  court  below." 

Blake  (&  SiUlivan^  (Stephen  8.  Blake  and  Adolphua  Z>.  Pope,  of  counsel,) 
for  appellant.  John  R.  Fellotos,  Dist.  Atty,,  and  BenJ.  F.  Doe  Passos,  for 
the  People. 

Peoeham,  J.  This  is  an  appeal  from  a  judgment  of  conviction  of  the  pris- 
oner  of  murder  in  the  first  degree  in  the  court  of  general  sessions  for  the 
county  of  J^ew  York.  The  prisoner  was  indicted  for  the  murder  of  one 
Quinn  in  August,  1887,  in  the  county  of  2^ew  York.    He  was  tried  in  the 
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general  sessions  before  the  recorder,  and,  having  been  duly  convicted  and 
sentenced  to  death,  his  counsel  appealed  from  such  judgment  to  this  court 
under  the  act  permitting  such  appeal,  known  as  "Chapter  493  of  the  Laws 
of  1887."  It  is  claimed  on  the  part  of  the  defendant  that  the  evidence  does 
not  show  the  defendant  guilty  of  murder  in  the  first  degree;  and  under  the 
act  of  the  legislature  above  mentioned,  this  court  having  the  right  to  ex- 
amine the  record,  and  determine  upon  the  whole  case  whether  the  verdict 
was  against  the  weight  of  evidence  or  against  law,  or  if  justice  requires  a 
new  trial,  we  are  asked  to  make  such  examination  in  this  case,  and  to  re- 
verse the  judgment  on  the  ground  above  mentioned.  The  case  being  one  in 
which  the  onlj  judgment  to  be  pronounced  upon  conviction  under  the  indict- 
ment is  that  of  death,  an  appeal  from  such  judgment  makes  it  the  duty  of 
this  court  to  examine  with  very  great  care  and  attention  the  whole  record  for 
the  purpose  of  discharging  the  duty  imposed  upon  us  by  the  legislature,  and 
determining  whether,  upon  that  evidence,  justice  does  require  a  new  trial. 
In  making  that  examination  for  the  purpose  of  such  a  determination,  the  stat- 
ute says  it  is  not  necessary  that  an  exception  shall  have  been  taken  to  any  de- 
cision made  by  the  court  below.  Still,  as  has  been  already  said  by  this  court, 
a  defendant,  under  this  statute,  cannot  here  claim  as  matter  of  right  the  ben- 
efit of  errors  occurring  on  the  trial,  where  no  proper  objection  was  made,  and 
no  exception  taken  to  the  decision  of  tlie  court  below.  Such  failure  to  make 
an  objection,  and  take  proper  exception,  deprive^  the  defendant  of  his  claim, 
as  matter  of  right,  to  a  reversal  of  the  judgment.  Under  such  circumstances, 
he  can  only  ask  that  the  cx>urt  will  determine,  upon  the  whole  case,  the  ques- 
tion whether  justice  requires  a  new  trial  or  not,  or  whether  the  verdict  was 
against  the  weight  of  evidence  or  against  law.  The  court  ie  then  vested  with 
power,  in  its  discretion,  to  disregard  the  neglect,  and  review  the  case  upon 
the  merits.    PeopU  v.  Driscoll,  107  N.  Y.  414,  14  N.  E.  Rep.  305. 

Having  the  power,  we  have  exercised  it  in  this  case,  and  have  examined 
fully  and  carefully  the  whole  record,  and  we  are  clearly  of  opinion  that  the 
verdict  was  not  against  the  weight  of  evidence  or  against  law,  and  that  jus- 
tice does  not  require  a  new  trial.  On  the  contrary,  we  are  fully  convinced 
that  the  defendant  was  treated  with  eminent  fairness  throughout  the  whole 
trial,  and  that  the  verdict  is  in  accordance  with  law,  and  that  a  new  trial 
should  be  denied.  Kot  because  we  have  any  doubt  upon  the  question,  but 
simply  because  it  is  a  capital  case,  we  think  it  proper  to  state  the  facts  which 
we  think  the  jury  would  have  been  well  justified  by  the  evidence  in  finding 
in  this  case.  The  defendant  is  a  man  between  25  and  30  years  of  age,  a  resi- 
dent all  his  life  of  the  city  of  New  York.  The  deceased  was  also  a  resident 
of  the  same  city,  and  had  been  all  his  life,  and  was  a  young  man  of  rather 
above  the  ordinary  height,  and,  as  the  evidence  tended  to  show,  something  of 
an  athlete.  Some  time  in  May,  probably  the  30th,  1887,  tlie  deceased,  the 
prisoner,  and  some  others,  including  two  or  three  young  women,  went  to  a 
picnic  at  the  upper  end  of  the  island,  at  which  there  was  dancing.  While 
there,  there  was  some  disturbance  amons:  this  party,  and  something  like 
the  commencement  of  a  quarrel  between  the  deceased  and  the  prisoner; 
the  deceased  demanding  of  the  prisoner  that  he  should  apologize  for  some 
words  which  he  had  spoken  of  one  Meehan,  who  was  a  companion  of  the  de^ 
ceased.  The  defendant  refused  to  do  so,  and  said  that  he  would  not  take  wa- 
ter from  him  even  if  he  was  a  wrestler.  The  whole  party  were  finally  put 
out  of  the  ground,  and  from  that  time  until  the  4th  of  July  there  is  no  par- 
ticular account  of  the  relations  existing  between  the  prisoner  and  the  de- 
ceased. On  the  4th  of  July  the  same  parties  met,  either  just  prior  to  their 
going  to  a  bathing  place  in  the  upper  part  of  the  town,  or  at  such  bathing 
place,  and  there  they  all  bad  a  bath.  From  the  testimony  of  the  women  it 
would  appear  that  all  the  women  were  drinking  freely,  and  the  men  of  the 
party  were  partners  in  the  same  business.    They  wandered  up  and  down 
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through  the  town*  between  the  bathing  place  and  Thirty-Sixth,  Thirtj-Eighth. 
and  Fortieth  streets  and  Second  avenue,  going  into  various  saloons,  and  tak- 
ing varions  drinks,  and  loafing  about  until  the  evening  of  the  same  day. 
The  party  then  separated  for  a  short  period.  The  same  evening  the  deceased 
and  the  defendant  again  ipet  in  a  saloon  where  the  defendant  and  one  of  the 
women  were  drinking;  and  the  deceased,  being  on  the  outside,  sent  some  one 
in  to  the  defendant,  and  asked  him  to  come  out,  which  he  did;  and  then,  ac- 
cording to  the  evidence,  Quinn  took  exception  to  something  which  he  said  the 
defendant  had  remarked  in  regard  to  his  ( Quinn 's)  conduct,  and,  although 
the  defendant  denied  having  made  the  remark,  the  deceased  nevertheless  as- 
saulted him,  first  with  his  open  hand,  and  then  with  a  bamboo  cane  which  he 
carried,  to  suet)  an  extent  as  to  quite  severely  cut  his  face,  blacken  his  eye, 
and  cause  the  blood  to  flow  freely  down  his  face  and  over  his  clothing.  The 
severity  of  this  assault  is  variously  described  by  the  witnesses, — some  making 
it  an  exceedingly  gross  and  desperate  assault,  others  making  it  of  a  much  less 
savage  nature,  but  all  agreeing  that  the  defendant  was  assaulted  and  struck 
with  the  hand  and  cane  of  the  deceased,  and  that  his  eye  was  blackened  and 
his  face  bloody  from  the  effects  of  the  assault.  It  is  agreed,  also,  that  the 
defendant  made  no  resistance  to  this  attack,  but  endeavored  to  get  out  of  the 
way  of  the  deceased.  After  the  assault  was  over,  the  defendant  met  one  of 
the  girls,  and  said  to  her:  *' You  were  right  after  M :  you  had  me  done  up  by 
Quinn  this  afternoon."  To  which  the  girl  replied:  "I  hope  you  don't  think 
I  had  you  done  up.''  This  was  the  same  evening  of  the  assault,  and  a  short 
time  after  it  occurred.  Evidence  was  given  upon  the  trial  that  the  defend- 
ant that  same  night  made  threats  in  regard  to  the  deceased,  and  said  he  would 
get  "bunk"  with  him,  and  one  witness  testified  that  he  said  he  would  put  a 
bullet  in  him  the  next  time  he  saw  him.  Others  testified  he  said:  ^'He  did 
me  to-night,  but  Til  do  him  the  next  time  I  see  him;"  or,  **ril  do  him  to- 
morrow ;"  or,  "He  did  me  to-night,  and  Til  do  him  when  he  has  his  friends 
and  I  have  mine*."  The  next  day,  July  5th,  the  defendant  was  not  at  work» 
but  met  a  companion,  with  whpm  he  walked  through  the  street^  of  the  city, 
and  they  finally  went  to  a  saloon,  about  2  o'clock  p.  m.,  where  the  bar-keeper 
was  a  brother  of  the  companion  with  whom  defendant  was  walking*  De- 
fendant asked  him  if  he  had  a  pistol;  and  the  bar-keeper,  seeing  his  brother, 
who  was  behind  the  defendant,  shake  his  head,  told  the  defendant  he  had 
not;  it  was  at  home  and  broken.  About  this  time  another  companion  came 
into  the  saloon,  and  asked  the  defendant  where  he  got  the  "shiner,"  (mean- 
ing the  black  eye,)  and  defendant  told  him  that  Quinn  had  given  it  to  him 
the  night  before,  and  threatened  to  do  it  every  time  he  came  around  that 
corner,  (being  the  corner  of  Second  avenue  and  Thirty-Eighth  street,)  and  that 
he  meant  to  be  prepared  for  him.  He  then  aaked  the  witness  if  he  had  a 
pistol,  and  was  told  that  he  had  one  at  home.  The  defendant  asked  him  to 
loan  it  to  him;  saying  that  he  would  give  it  back  to  him  the  next  day,  or  some 
such  expression  as  that.  The  witness  then  went  to  his  home,  got  the  pistol,  and 
came  back,  having  been  gone  probably  two  hours.  He  found  the  defendant 
at  the  saloon  when  he  came  back,  and  gave  the  pistol  to  him.  At  this  time 
there  was  noticed  on  the  defendant's  chin  a  cut  or  scratch,  described  by  the  wit- 
ness as  nut  a  very  deep  one,  but  at  the  bottom  of  the  chin,  plainly  visible  and 
seemingly  recent.  When  the  defendant  received  the  pistol  from  the  witness, 
he  asked  him  if  it  was  loaded,  and  was  told  that  it  was  not.  The  witness  on 
the  stand  swore  distinctly  and  positively  that  the  pistol  was  not  loaded  when 
he  gave  it  to  the  defendant;  that  he  examined  it  before  handing  it  to  the  de- 
fendant, and  knew  it  was  not  loaded.  This  was  in  the  afternoon,  about  4 
o'clock,  of  July  5th.  As  soon  as  the  defendant  received  the  pistol,  he  went 
into  the  rear  of  the  saloon  behind  a  kind  of  partition,  and  was  there  heanl  to 
"click"  the  pistol  a  number  of  times.  When  he  came  out,  he  was  accom- 
panied by  the  same  person  who  came  with  him  when  he  first  entered  the 
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saloon,  and  they  walked  down  street  together,  and  parted  at  the  corner  of 
Thirty-Sixth  street  and  Fourth  avenue*  about  4  o'clock  in  the  afternoon. 
There  was  lime  and  opportunity  to  load  the  pistol  when  defendant  was  be- 
hind the  partition.  Just  before  they  parted,  defendant  said  to  the  witness 
that  he  meant  to  get  "square**  or  "hunk"  with  the  deceased.  The  witness 
told  the  defendant  he  had  better  not  have  any  trouble  with  tlie  deceased ;  that 
he  was  a  bigger  man  tliun  he  was;  that  he  had  better  take  the  black  eye,  and 
have  no  more  trouble,  for  he  was  known  to  be  a  pretty  strong  man.  In  the 
course  of  this  conversation,  defendant  told  witness  that  Quinn  had  threat- 
ened to  do  him  up  every  time  he  got  him  on  the  corner  of  Thirth-Eighth 
street  and  Second  avenue.  About  ^  minutes  or  a  quarter  of  5  that  same 
afternoon,  the  defendant  was  seen  on  the  south-east  corner  of  Thirty-Eighth 
street  and  Second  avenue,  and  to  walk  across  that  avenue  to  the  other  or 
west  side,  where  he  stood  a  few  moments  looking  towards  Thirty-Seventh 
street.  Then  he  was  seen  to  walk  back  to  the  east  side  of  the  avenue,  where 
the  witness  lost  sight  of  him  as  she  was  going  into  a  baker^s  shop  near  by; 
and  within  a  very  brief  time  after  that  the  siiooting  took  place  on  the  corner 
of  Thirty-Eighth  street  and  Second  avenue,  on  the  east  side  of  the  avenue. 
The  defendant's  home  was  in  First  avenue,  and  could  have  been  reached  by 
him  by  going  through  any  of  the  streets  south  of  Thirty-Eighth  or  Tbirty. 
!Ninth  street  just  as  well  as  through  Thirty-Ninth  street.  There  is  no  evi- 
dence by  any  one  who  heard  the  conversation  that  took  place  between  the 
parties  at  the  time  of  the  shooting.  Some  of  the  witnesses  were  near  enough 
to  hear  that  it  was  an  animated  conversation,  but  could  not  detect  the  words. 
The  evidence  of  one  witness  was  to  the  effect  that  he  saw  a  pei*son  who 
turned  out  to  be  the  defendant  raise  his  hand  to  fire  at  the  deceased,  who  al- 
most immediately  fell,  and  the  defendant  then  turned  and  wsilked,  and  sub- 
sequently ran  away.  The  person  who  was  talking  with  the  deceased  on 
the  corner  of  Thirty-Eighth  street  and  Second  avenue  just  before  the  defend- 
ant came  up,  said  that  the  deceased  was  standing  with  his  back  towards  the 
south,  or  the. direction  from  which  the  defendant  was  coming  up  Second  ave- 
nue; that  they  were  talking  about  the  assault  deceased  had  made  upon  the 
defendant  the  night  before;  that,  as  witness  was  facing  the  deceased,  he  saw 
the  defendant  coming  up  the  avenue  between  Thirty-Seventh  and  Thirty- 
Eighth  streets;  and,  when  the  defendant  was  near  or  about  to  cross  Thirty- 
Eighth  street,  be  said  to  the  deceased,  "Here  comes  Lyon  now;"  that  im- 
mediately deceased  turned  in  the  direction  the  defendant  was  coming*  and 
moved  towards  the  curb-stone,  the  effect  of  which  was  to  put  himself  in  front 
of  the  defendant,  and  to  intercept  his  progress.  Then  there  was,  as  has  been 
stated,  animated  conversation,  followed  by  the  shooting,  and  without  any  as- 
sault having  been  seen  to  have  been  made  by  the  deceased  upon  the  defend- 
ant. The  defendant,  as  is  stated,  ran  away,  and  went  to  New  Jersey  and 
also  to  Pittsburgh,  and  was  finally  arrested  there  on  the  21st  of  July,  and 
brought  back  and  lodged  in  jail  in  New  York.  This  evidence  was  substan- 
tially uncontradicted,  except  that  the  defendant  was  put  upon  the  stand,  and 
claimed  that  the  killing  was  done— First,  in  self-defense;  second,  that  it 
was  accidental.  He  testified  that  he  did  not  believe  the  pistol  was  loaded 
when  it  was  given  to  him  by  his  friend,  who  stated  to  him  that  it  was  not 
loaded,  and  that  he  did  not  himself  load  it  after  he  got  it;  that  when  he  met 
the  deceased  he  was  on  his  way  home,  and  endeavored  to  go  by  without  meeting 
him;  but  that  when  his  presence  was  discovered  by  the  deceased,  and  when 
he  stepped  forward  and  intercepted  the  defendant,  some  conversation  oc- 
curred of  a  threatening  nature,  and  the  deceased  then  assaulted  him,  and  cut 
his  chin  with  a  dagger  or  some  sharp  instrument,  and  was  proceeding  to 
further  assault  him,  when  he  called  out  to  him  to  stop;  that  he  was  armed; 
and,  for  the  purpose  of  frightening  the  deceased,  he  drew  the  pistol,  and 
pointed  it  and  fired,  not  supposing  that  it  was  loaded*  and  with  no  intention 
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of  injuring  the  deceased ;  that  he  almost  fainted  as  soon  as  he  saw  what  he 
had  done,  and  then  started  and  ran  away.  Vaiious  other  contradictions  of 
the  testimony  produced  by  the  people  were  given  by  the  defendant;  and  one 
witness  was  called  by  him,  who  testified  that,  after  the  affray  or  quarrel,  he 
saw  the  defendant  walking  a'way  with  his  pocket  handkerchief  placed  up 
against  his  chin,  which  was  bleeding.  This  evidence  the  defendant  ciaims 
was  corroborative  of  his  own  testimony  in  regard  to  the  assault  having  been 
made  by  the  deceased  upon  him  at  the  time  of  the  shooting. 

From  all  the  evidence  in  the  case,  carefully  considered,  it  would  seem  quite 
plain  that  the  defendant,  instead  of  seeking  his  home,  was  engaged  in  watch- 
ing the  place  where  the  deceased  was  accustomed  to  be,  and  was  crossing  the 
avenue  from  one  side  to  the  other  with  the  evident  purpose  of  awaiting  the 
arrival  of  the  deceased;  and,  when  he  appeared,  the  defendant,  with  the  pistol 
in  his  pocket,  started  up  the  avenue  with  the  intention  of  meeting  him.  The 
evidence  made  it  plainly  a  case  for  the  jury  to  determine  as  to  the  intention 
of  the  defendant  in  putting  the  pistol  in  his  pocket,  and  starting  out  for  the 
vicinity  where  the  deceased  was  accustofned  to  be.  The  careful  examination 
which  we  have  given  the  whole  evidence  in  the  case  leads  us  to  regard  the 
verdict  with  entire  satisfaction.  Aside  from  the  fact  that  the  defendant  was 
on  trial  for  a  capital  offense,  which  the  Jury  might  consider  in  weighing  his 
evidence,  the  further  facts  appeared  upon  his  examination,  which  the  jury 
might  also  consider  as  bearing  upon  his  credibility,  that  the  defendant  had 
been  arrested,  when  17  or  18  years  of  age,  for  an  attempt  to  commit  burg* 
lary,  had  pleaded  guilty,  and  been  sent  to  the  Elmira  reformatory,  where  he 
spent  some  years;  that  in  1884  he  was  convicted  of  an  attempt  at  burglary, 
and  sent  to  state  prison;  that  he  had  been  arrested  numerous  times  for  disor- 
derly conduct;  and  during  his  flight,  after  the  killing  in  question,  he  was  ar- 
rested in  Pittsburgh  for  an  attempt  at  burglary,  and  was  in  jail  in  that  city 
when  the  officers  from  New  York  arrived  and  identified  him.  The  great 
weight  of  evidence  upon  the  trial  was  with  the  people.  There  can  be  little 
doubt  that  the  defendant,  smarting  under  the  beating  which  he  had  received 
the  night  previous,  procured  the  pistol,  and  started  out  in  search  of  the  de- 
ceased, with  the  intention  of  taking  the  law  into  his  own  hands,  and  wiping 
out  the  insult  by  the  destruction  of  the  person  who  had  been  the  cause  of  it. 

Some  exceptions  were  taken  during  the  course  of  the  trial  which  it  is  proper 
we  should  notice.  Counsel  for  the  defendant  argues  that  the  testimony  given 
in  regai'd  to  what  took  place  at  the  picnic,  three  or  four  weeks  prior  to  the 
shooting,  was  improper,  and  should  have  been  excluded.  We  think  not.  It 
was  the  commencement  of  the  history  of  the  relations  existing  between  the 
defendant  and  the  deceased  which  finally  culminated  in  the  shooting  on  the 
5th  of  July.  A  quarrel  between  the  two  men  began  at  the  picnic,  and,  being 
so  shoi-t  a  time  before  the  shooting,  it  was  proper  to  show  it. 

Counsel  for  the  defendant  made  several  requests  of  the  court  to  charge  the 
jury,  and  it  would  seem  that  the  court  substantially  complied  with  them. 
There  are  no  exceptions  to  any  alleged  refusals  of  the  court  to  charge,  and 
there  are  no  exceptions  to  the  charge  as  made.  It  is  claimed,  however,  that 
the  learned  recorder  erroneously  instructed  the  jury  in  regard  to  the  right  of 
the  defendant  to  arm  himself,  and  that  a  new  trial  ought  to  be  granted  on 
that  account.  It  is  claimed  he,  in  substance,  charged  that  the  defendant  would 
have  no  right,  after  the  deceased  had  threatened  him,  to  come  to  the  place 
where  the  deceased  might  be,  or  to  walk  the  streets  in  its  vicinity,  but  that 
defendant's  duty  was  to  apply  to  the  authorities,  and  obtain  the  protection  of 
the  law.  The  difficulty  with  this  is  that  the  recorder  gave  no  such  charge. 
He  did  not  state  that  an  individual  threatened  by  another  with  personal  in- 
jury had  no  right  to  walk  the  streets  or  to  go  where  the  party  making  the 
threats  might  be,  but  that  he  must  avoid  meeting  him,  or  going  through  the 
streets  where  he  might  be,  and  must  call  upon  the  law  for  his  protection. 
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The  learned  recorder  in  his  charge,  when  stating  what  might  be  regarded  as 
excusable  homicide,  stated  that  "if  the  pistol  was  fired  by  the  defendant  in- 
tentionally; if  he  presented  it  against  the  person  of  the  deceased,  intending 
to  inflict  injury  upon  him, — then  it  is  manifest  it  was  not  an  accident.  It 
was  not  a  misfortune  within  the  meaning  of  the  law,  and  therefore  it  was  not 
excusable.  And,  even  if  it  was  by  accident  and  misfortune,  you  must  be 
further  satisfied,  before  you  can  acquit  on  the  ground  that  the  homicide  was 
excusable,  that  the  prisoner  was  engaged,  at  that  time,  in  doing  a  lawful  act 
by  lawful  means,  and  with  ordinary  caution,  and  without  any  unlawful  in- 
tent." The  recorder  further  stated,  in  regard  to  the  assault  on  the  4th  of 
July,  that  *'if  any  wrong  had  been  done  to  him;  if  he  had  been  assaulted, 
as  he  claims  he  was,  upon  that  occasion,  and  unjustly  beaten  and  ill  used, — it 
was  his  duty  to  apply  to  the  public  authorities,  to  resort  to  the  law  for  redress, 
if  he  had  an  opportunity  to  do  so ;  but  he  would  have  no  right  to  arm  himself, 
and  to  go  to  the  place  where  he  expected  to  meet  the  man  who  had  wronged  and 
ill  treated  him,  and  inflict  any  bodily  injury  whatever  upon  him.  That  would 
be  vengeance,  and  it  is  not  doing  a  lawful  act  in  a  lawful  manner."  Coun- 
sel for  the  defendant  further  argues  that  this  charge  holds  the  defendant  guilty, 
if  defendant  had  unexpectedly  and  without  seeking  the  deceased  met  him, 
«ven  if  the  pistol  at  the  time  had  been  accidentally  discharged.  No  such 
construction  can  be  given  to  it,  and  that  was  not  the  idea  expressed.  No 
fault  can  be  found  with  the  law  as  really  laid  down  by  the  learned  judge. 
The  clear  meaning  was  that  no  man  can,  for  any  affront  or  insult  that  has 
been  perpetrated  upon  him  hours  before,  arm  himself  with  a  deadly  weapon, 
and  seek  out  the  individual  who  committed  the  offense,  and  then  and  there 
proceed  to  take  the  law  into  his  own  hands,  and  punish  the  perpetrator  of  the 
wrong;  and  if,  while  intent  on  such  purpose,  he  meets  the  individual  upon 
whom  he  designs  to  wreak  his  vengeance,  and  before  he  is  ready  to  fire  the 
shot,  and  while  the  intent  still  exists,  the  pistol  is  accidentally  discharged, 
and  his  enemy  killed,  it  cannot  be  said  for  one  moment  that  the  defendant 
was  then  engaged  in  doing  "a  lawful  act  by  lawful  means,  and  with  ordinary 
caution,  and  without  any  unlawful  intent,"  and  that,  therefore,  the  homicide 
was  excusable.  The  whole  charge  of  the  learned  recorder  was  an  exceedingly 
fair  one.  Every  right  of  the  defendant  was  carefully  guarded,  the  law  was 
accurately  explained,  and  the  question  to  be  decided  by  the  jury  was  presented 
to  it  in  a  clear,  careful,  and  able  manner.  We  are  satisfied  that  no  exception 
taken  by  the  defendant  upon  the  trial  is  of  any  force,  and  we  think  the  judg- 
ment entered  upon  the  verdict  should  be  afilrmed* 
AU  concur. 

CIO  N.  Y.  IB) 

Carter  f>.  Brooklyn  Life  Ins.  Co. 
{Court  of  Appeals  of  New  York,    June  6, 1888.) 

1.  IKSURANOB— ReNBWAL  OF  POLICT  BT  PATMBNT  OF  ANNUAL  PREMIUM. 

Payment  of  an  annual  premium  constitutes  a  renewal  of  a  policy  of  insurance 
within  the  raeanlnf?  of  Laws  N.  Y.  1876,  c.  841,  enacting  that  no  life  insurance 
company  shall  declare  forfeited  any  policy  thereafter  issued  or  renewed  for  non- 
payment of  any  premium,  unless  written  notice  of  the  time  of  payment  shall  have 
been  mailed  to  the  Insured ;  and  the  holder  of  a  policy,  issued  before  passage  of  the 
acft,  who  afterwards  pays  a  premium,  is  entitled  to  the  benefit  of  the  provision. 

4.  SaMB— FORFBITURB  FOB  NON-PATMBNT  OF  PREMIUM— NOTICB  OF  MATliRITr. 

Where  an  insurance  company  is  required  by  statute  to  give  notice  to  the  holders 
of  policies,  thereafter  issued  or  renewed,  of  the  time  of  payment  of  premiums,  and 
assures  the  holder  of  a  policy,  issued  before  passage  ox  the  aot,  that  the  required 
notices  will  be  given,  the  holder  may  rely  on  such  assurance. 
Z>  Same— Mailing  Notice  to  Improper  Address. 

Where  an  insurance  company  is  required  by  statute  to  send  to  policy-holders,  a) 
their  last  known  address,  notice  of  the  time  of  payment  of  premiums,  and  sendB 
notices  to  an  address  unauthorized  by  the  polipy-holder,  it  takes  the  risk  of  delivery, 
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and  assnmes  the  conseqneDoe  of  a  fftllnre  to  perform  the  dnty  imposed  on  it;  and 
that,  too,  though  previous  notices  sent  to  that  address  had  been  recelTed  by  the 
policy-holder,  and  payments  made  in  accordance  therewith. 
4.  Same— Tendeb  of  Pbbmium— Appeal— Waivbe. 

The  question  as  to  the  sufficiency  of  a  tender  by  a  policy-holder  of  the  annual  pre- 
mium, to  prevent  forfeiture,  cannot  be  raised  on  appeal,  when  the  answer  admits 
the  receipt  by  the  company  of  a  draft  for  the  money,  and  makes  no  question  as  to 
the  amount  thereof,  nor  as  to  the  mode  in  which  tender  was  made. 

Appeal  from  general  term,  superior  court,  city  of  New  York. 

Suit  by  Thomas  M.  Carter  against  the  Brooklyn  Life  Insurance  Oompany 
to  compel  it  to  accept  h  premium  on  a  policy  of  insurance,  and  to  reinstate 
the  policy  which  defendant  had  assumed  to  cancel.  Judgment  for  plaintiff. 
Defendant  appeals. 

Augustus  Ford,  ( William  H.  Ford,  of  counsel,)  for  appellant.  Raphael 
J.  Moses,  Jr,t  for  respondent. 

RuGEB*  C.  J.  The  plaintifif  is  a  resident  of  the  city  of  Albany,  in  the  state 
of  Georgia,  and  the  defendant  a  life  insumnce  company  located  and  doing 
business  in  the  cityand  state  of  New  York,  In  the  year  1870  the  defendant 
issued  and  delivei*ed  to  the  plaintiif  an  insurance  policy  upon  his  life  for 
$5,000»  ''in  consideration  of  the  representations  and  agreements  contained  in 
the  application  therefor,  and  of  the  sum  of  twenty-one  dollars  and  ninety-five 
cents  to  them  in  hand  paid,  *  ♦  ♦  and  of  the  annual  payment  of  eighty- 
two  dollars  and  eighty  cents,  to  be  paid  on  or  before  the  25th  day  of  October 
in  each  and  every  year  during  the  continuance  of  the  policy;"  and  providing 
that  "in  case  the  said  Thomas  M.  Carter  shall  not  pay,  or  cause  to  be  paid, 
the  premiums,  as  aforesaid,  in  cash,  on  or  before  the  day  herein  mentioned 
for  the  payment  thereof,  «  *  *  then  the  said  comi)any  shall  not  be  liable 
for  the  payment  of  the  sum  assured,  or  any  part  thereof,  and  this  policy  shall 
cease,  and  be  null,  void,  and  of  no  effect.'*  A  notice  was  printed  upon  the 
policy,  stating,  among  other  things,  that  "premiums  must  be  paid  on  or  be- 
fore the  day  when  due;  *  «  *  and,  if  the  premiums  be  not  settled  when 
due,  a  policy  becomes  forfeited;"  that  "all  premiums  are  due  and  payable  at 
the  office  of  the  oompany  in  the  city  of  New  York,  but,  for  the  convenience 
of  policy-holders  residing  at  a  distance,  it  may  be  paid  to  an  agent,  but  only 
on  the  production  of  a  receipt  signed  by  the  president  or  secretary,  who  are 
alone  authorized  to  sign  receipts  on  the  part  of  the  company.  *  *  *  In 
all  cases,  notices  will  be  sent  as  regularly  as  possible,  but  solely  as  a  matter 
of  courtesy.  As  these  often  miscarry  from  a  variety  of  causes,  it  is  absolutely 
necessary  that  a  policy-holder  should  make  particular  note  of  the  dates  when 
his  premiums  come  due,  for  the  company  will  not  be  responsible  for  any  omis- 
sion or  miscarriage  of  notice."  The  annual  premiums  upon  this  policy  were 
regularly  paid  by  the  insured  to  the  coinpany  from  the  date  thereof  to  Octo- 
ber, 1883;  and,  upon  the  non-receipt  of  the  premium  for  that  date,  the  com- 
pany declared  the  policy  forfeited,  and  assumed  to  cancel  the  same  upon  its 
books.  The  defendant  did  not  give  the  plaintiff  either  prior  or  subsequent 
notice  of  the  time  when  such  premium  became  due,  or  the  place  where  pay* 
able,  as  provided  by  chapter  841,  Laws  1876,  and  the  amendment  thereto  by 
chapter  821,  Laws  1877.  Previous  to  the  year  1878,  the  defendant,  at  the  re- 
quest of  the  plaintiff,  was  in  the  habit  of  sending  receipts,  in  anticipation  of 
the  day  of  payment,  to  the  Central  Kailroad  A;  Banking  Company  at  Albany, 
in  Georgia,  for  collection;  and  the  plaintiff  regulary  paid  such  premiums  to 
that  company,  taking  up  the  receipt  therefor  held  by  it.  In  September,  1876, 
^fter  the  passage  of  chapter  341  of  the  laws  of  that  year,  the  defendant  sent 
the  plaintiff,  to  his  address  at  Albany,  Ga.,  a  copy  of  such  law,  and  a  notice' 
thereon  indorsed,  stating  that  "notices  will  be  sent  as  required  by  statute," 
and  that  '*all  premiums  are  due  and  payable  at  the  office  in  New  York." 
These  notices  were  repeated  upon  all  subsequent  premium  receipts  sent  to  the 
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plaintiff.  After  this  time  the  plaintiff  was  in  the  habit  of  remitting  premi- 
ums directly  to  the  company  at  New  York.  In  each  of  the  years  1878  and 
1879  the  defendant  transmitted  notices*  of  the  time  for  the  payment  of  premi- 
ums, addressed  to  Thomas  M.  Carter,  Albany,  Ga.  In  1880,  however,  with- 
out any  autliority  from  the  plaintiff,  the  company  assumed  to  change  the  ad- 
dress, upon  the  notices  sent  to  him,  from  that  theretofore  issued,  to  "Thos. 
M.  Carter,  care  of  the  Central  Railroad  &  Banking  Co.,  Albany,  6a."  These 
notices  were  received  by  that  company,  and  were  regularly  delivered  by  it  to 
the  plaintiff  for  the  years  1880, 1881,  and  1882,  and  he  regularly  paid  the  an- 
nual premiums  on  the  policy  at  the  company's  office  in  New  York  for  those 
years.  The  notice  for  the  year  1883  was  not,  however,  delivered  to  the  plain- 
tiff. Upon  this  state  of  facts  several  questions  arose  upon  the  trial,  among 
which  the  material  ones  are:  (1)  Whether  the  law  of  1876,  requiring  notices 
to  be  sent  to  policy-holders,  applies  to  this  policy;  (2)  whether  the  assurance 
expressed  by  the  defendant  upon  its  notices  thereafter  sent  to  the  plaintiff, 
that  it  did  so  apply,  authorized  him  to  act  in  reliance  thereon,  and  estopped 
the  defendant  from  claiming  that  it  did  not  apply  to  such  policy;  and  (3) 
whether  the  notice  sent  by  the  defendant  in  1883  conformed,  in  respect  to  the 
manner  of  its  transmission,  to  the  requirements  of  such  law. 

It  is  contended  by  the  appellant  that  the  act  applies  only  to  policies  ^'issued 
or  renewed"  after  its  passage,  and  that  a  policy  cannot  be  said  to  have  been 
renewed  unless  it  has  become  forfeited  or  lapsed,  and  has  been  afterwards  re- 
stored or  reinstated  by  the  company.  The  language  of  the  statute,  as  ex- 
pressed in  the  law  of  1876, is  that  "no  life  insurance  company  doing  business 
in  the  state  of  New  York  shall  have  power  to  declare  forfeited  or  lapsed  any 
policy  thereafter  issued  or  renewed,  by  reason  of  non-payment  of  any  annual 
premiums  or  interest,  or  any  portion  thereof,  unless  a  notice  in  writing,  stat- 
ing the  amount  of  the  annual  premium  or  interest  due,  and  when  due,  on  such 
policy,  and  the  place  where  said  premium  or  interest  may  be  paid,  shall  have 
been  duly  addressed  and  mailed  by  the  company  issuing  such  policy  to  the  in- 
sured, postage  paid,  at  his  or  her  last  known  post-office  address,  not  less  than 
thirty  nor  more  than  sixty  days  next  before  such  payment  becomes  due  ac- 
cording to  the  terms  of  such  policy."  Tliis  act  was  amended  by  chapter  321, 
Laws  1877,  but,  so  far  as  this  case  is  concerned,  in  no  respect  rendering  a  par- 
ticular notice  of  the  amendment  necessary.  The  act  should  be  construed  ac- 
cording to  the  popular  signification  of  the  language  used,  and  with  the  view 
of  securing  to  the  policy-holders  in  life  insurance  companies  th^  benefits  con- 
templated by  the  legislation.  That  the  defendant  supposed  the  law  applied  to 
the  policy  held  by  the  plaintiff  plainly  appears  from  the  notices  indorsed  by  it 
upon  each  receipt  thereafter  issued  and  sent  to  him.  Tlie  company,  instead 
of  sending  notices  under  the  clause  of  the  policy  which  provided  for  them  as 
an  act  of  courtesy,  assumed  that  he  was  entitled  to  them  as  matter  of  right, 
and  informed  him  that  the  notices  required  by  statute  would  be  sent,  and,  in 
case  he  changed  his  post-office  address,  requested  notice  of  such  change  to  be 
given  to  it.  The  defendant  must  have  referred  to  this  statute,  as  there  was 
no  other  requiring  the  service  of  notice,  and  the  plaintiff  has  a  right  to  rely 
upon  the  assurance  that  the  defendant  thus  gave  him  of  annual  notices  for  the 
payment  of  premiums.    Insurance  Co.  v.  Eggleston,  96  U.  S.  672. 

We  are  also  of  the  opinion  that  tiie  payment  of  each  annual  premium  con- 
stituted a  renewal  of  the  policy  within  the  meaning  of  the  term  ^'renewed"  as 
used  in  the  act.  While  it  was  provided  by  the  policy  that  it  should  continue 
for  the  term  of  the  natural  life  of  the  insured,  it  was  expressly  provided  that 
this  was  upon  the  condition  that  he  should  pay  the  annual  premiums  as  they 
became  due  by  the  terms  of  the  policy.  A  failure  to  pay  such  premiums  in 
any  year  was  declared  to  render  the  policy  null,  void,  and  of  no  effect;  but, 
when  paid,  it  continued,  by  force  of  such  payment,  the  policy  in  existence  for 
the  period  of  another  year.    This  process  each  yeiir  revived  or  renewed  the 
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policy  as  it  approached  the  period  of  its  agreed  termination.  It  Is  not  accord- 
ing to  the  popular  notion  of  the  meaning  of  the  word  "renewal"  that  it  can 
take  place  only  after  the  death  or  expiration  pf  tlie  subject  to  which  it  is  ap- 
plied. Thus  to  renew  a  note,  a  lease,  or  a  contract,  it  is  not  essential  to  wait 
until  they  have  respectively  expired;  for,  after  that  time,  it  would  be  prac- 
tically impossible  to  renew  them.  A  new  note  or  lease  may  be  made  or  con- 
tract created,  but  they  would  have  force  and  effect  from  the  new  creation,  and 
not  from  the  original  agreement.  To  renew,  in  its  popular  sense,  is  to  refresh, 
revive,  or  rehabilitate  an  expiring  or  declining  subject;  but  is  not  appropri- 
ate to  describe  the  making  of  a  new  contract,  or  the  creation  of  a  new  exist- 
ence. Webst.  Diet.;  Worcest.  Diet.  It  would  be  at  the  option  of  an  insur- 
ance company  to  re-execute  a  forfeited  contract  of  insurance;  and,  if  the  act 
was  lield  applicable  to  such  a  policy  alone,  it  would  confer  no  legal  right  what- 
ever upon  a  policy-holder.  It  was  the  evident  object  of  the  act  to  make  it  ap- 
ply to  some  existing  policies,  and  confer  some  legal  right  upon  their  holders, 
to  avoid  a  cause  of  forfeiture;  and,  if  it  be  held  to  apply  only  to  lapsed  pol- 
icies, it  leaves  it  entirely  optional  with  the  company  whether  there  should  be 
any  renewed  policies  thereafter  or  not.  We  are  therefore  of  the  opinion  that 
the  plaintiff's  policy  was  renewed  within  the  meaning  of  the  act. 

We  are  also  of  the  opinion  that  no  such  notice  was  given  to  him  as  the 
statute  required.  The  law  required  that  the  notice  should  be  sent  to  the  as- 
sured at  bis  known  place  of  address;  and  there  is  no  claim  but  that  the  de- 
fendant knew  his  place  of  address  at  all  times  subsequent  to  the  year  1880. 
It  would,  of  course,  be  competent  for  him  to  agree  upon  some  other  mode  of 
address;  but,  in  the  absence  of  such  an  agreement,  the  defendant  was  not  at 
liberty  to  adopt  another  address,  by  which  the  notice  might  or  might  not  reach 
him.  The  plaintiff  had  never  changed  his  post-office  address,  or  notified  the 
defendant  that  he  intended  to  do  so.  It  sent  the  notice  to  the  Central  Rail- 
road &  Banking  Company  without  authority  from  him,  and  thereby  made  that 
company  its  agent  to  deliver  it.  It  took  the  risk  of  its  deliveiy,  and  assumed 
the  consequences  of  a  failure  upon  the  part  of  its  agent  to  pei:form  the  duty 
intrusted  to  it.  The  plaintiff  was  under  no  obligation  to  object  to  any  mode 
of  sending  such  notices  which  was  effectual  to  accomplish  their  object;  for, 
so  long  as  he  actually  received  the  notices  in  time,  he  had  no  cause  for  complaint. 
The  statute,  however,  imposed  the  duty  upon  the  defendant  of  sending  the 
notices  required  to  the  plaintiff  in  a  particular  manner;  and,  when  it  did  so, 
it  acquired  the  right  to  declare  a  policy  forfeited  for  non-payment  of  the  stip- 
ulated premiums.  It  was  therefore  incumbent  upon  the  defendant  to  show 
that  it  had  complied  with  the  terms  of  the  statute,  and  it  did  not  do  this  by 
showing  a  delivery  of  a  notice  to  another  person  than  the  plaintiff.  Such  no- 
tice gave  it  no  right  to  declare  the  policy  forfeited,  and  in  doing  so  it  acted 
illegally. 

The  criticism  made  by  the  defendant  upon  the  sufficiency  of  the  plaintiff's 
offer  to  pay  the  premium  due  in  1883  is  untenable.  The  answer  admits  the 
receipt  by  the  defendant  of  the  draft  for  that  sum  remitted  by  the  plaintiff, 
and  makes  no  question  as  to  the  amount  thereof,  or  as  to  the  mode  in  which 
the  tender  was  made.    It  is  now  quite  too  late  to  raise  this  question. 

For  the  reasons  stated  we  think  the  judgments  of  the  courts  below  should 
be  affirmed. 

All  concur* 


(110  N.  Y.  43) 

Dodge  v.  Zimmeiu 

(Cowrt  of  AppecOa  of  New  York,    June  6, 1888.) 

1.  Frattdb,  Statutb  ot^  Assignment  bt  Wii>ow  of  Int3sb8t  nr  Will— Pabol  Iv- 

DBMNITT  fob  COSTS. 

Where  the  testator's  widow,  after  having  offered  the  will  for  probate,  assigns  to 
plaintiff  **aU  her  right,  title,  and  interest,  and  all  her  claims  of  every  name  and  nat- 
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ure,  against  her  hnsband^s  estate,  by  way  of  legacies,  dower,  etc,  or  otherwise, " 
and  contracts  orally  to  pay  and  free  the  estate  from  all  costs  and  charges  of  hOF  at- 
torney, and  afterwards  a  decree  for  such  costs  was  had.  which  plaintilt  was  com- 
pelled  to  pay,  he  may  recover  against  her  for  a  breach  of  the  contract,  though  not 
in  writing;  the  same  being  a  promise  to  pay  her  own  debt,  and  not  that  of  another, 
within  the  meaning  of  the  statute  of  frauds.^ 
2.  Judgment—Res  Adjudioata— Parties. 

Where  a  devisee  and  proponent  of  the  will  assigned  all  her  musrest  in  the  testa- 
tor^s  estate  to  plaintiff,  agreeing  to  indemnify  him  i^ainst  costs  and  charges  of  her 
attorney,  and  plaintifC  afterwards  appeared  and  objected  to  her  farther  prosecut- 
ing the  probate  of  the  will,  but  which,  over  his  objection,  was  proceeded  with,  and 
plaintiff  thereby  compelled  to  pay  her  attorney's  costs  taxed  therein,  he  was  not  a 
party  to  the  proceedinfi:  so  as  to  bar  an  action  ac^inst  her  for  breach  of  contract* 

Appeal  from  general  term,  superior  court,  city  of  Buffalo. 

Action  by  Leonard  Dodjre  against  Nancy  Zimmer,  for  breach  of  a  contract 
to  pay  certain  costs  and  attorney's  fees,  cliargeable  against  herself  or  the  es- 
tate of  her  deceased  husband,  Budolpli  Zimmer,  in  the  matter  of  the  probate 
of  his  will.  In  order  to  settle  the  litigation  as  to  the  decedent*s  estate,  plain- 
tiff bought  out  the  interests  of  all  the  next  of  kin,  legatees,  etc,  and  among 
them  all  the  right,  title,  interest  and  claims  of  the  widow,  Nancy  Zimmer,  on 
the  express  understanding,  though  oral,  that  she  should  pay  ''all  the  costs  and 
charges"  of  one  Beecher,  her  attorney;  the  intention  being  that  plaintiff 
should  thereafter  have  entire  control  of  the  proceeding  instituted  by  her  to 
probate  the  will.  Nevertheless,  by  her  procurement,  the  will  was  offered  for 
probate,  against  plaintiff's  objection,  and  rejected;  but  the  proponent's  costs 
were  decreed  to  be  paid  out  of  the  estiite,  on  the  ground  that  she  had  insti- 
tuted the  proceeding  in  good  faith,  under  Code  N.  Y.  §  2558.  This  decree  hav- 
ing been  assigned  to  Mr.  Beecher,  plaintiff  paid  the  cJaim,  and  took  an  assign- 
ment of  it*  The  trial  court  rendered  judgment  for  plaintiff.  Defendant  ap- 
peals. 

F.  Bnindage^  for  appellant.    A,  MooU  for  respondent* 

Finch,  J.  Upon  the  facts  of  this  case  there  is  no  doubt  of  the  justice  of 
the  plaintiff's  claim.  The  purchase  of  the  interest  of  Nancy  Zimmer  was  in- 
tended to  end  a  lawsuit  over  the  will,  and  not  to  prolong  it  into  a  bill  of  costs 
against  the  estate,  and  with  the  express  understanding  that  out  of  the  pur- 
chase money  she  should  pay  her  attorney  and  extinguish  his  claim.  The 
truth  of  this  is  not  denied  by  those  who  could  have  denied  it  if  it  was  a  false- 
hood. That  fact  accords  with  the  tenor  and  legal  effect  of  the  papers  exe- 
cuted. They  transferred  to  plaintiff  th«  entire  right  and  interest  of  Mrs.  Zim- 
mer against  the  estate.  Growing  out  of  the  contest  over  the  will,  she  had  an 
inchoate  and  contingent  claim  against  the  assets  to  be  reimbursed  for  her  ex- 
penses paid  or  int^urred  in  the  litigation.  That  claim  might  or  might  not  be 
allowed  by  the  surrogate,  dependent  upon  his  judgment  of  her  good  faith; 
but,  whatever  it  was  or  might  prove  to  be,  it  was  covered  by  the  words,  "all 
her  right,  title,  and  interest,  and  all. claims  of  every  name  and  nature,  which 
she  has  or  are  known  to  her.  or  may  exist  in  her  favor,  against  the  estate  of 
Rudolph  Zimmer,  deceased,  ♦  *  *  by  way  of  legacies,  dower,  thirds, 
moieties,  or  otherwise."  If  the  latter  words  raise  an  ambiguity  or  create  a 
doubt,  that  is  dispelled  by  the  parol  proof  which  shows  the  construction  put 
upon  the  instrument  by  the  parties  at  the  time,  and  the  action  taken  under 
it.  Such  proof  was  admissible  if  the  writing  was  ambiguous.  Qriffiths  v. 
Hardenhergfh  41  N.  Y.  464.  It  did  not  contradict  or  vary  the  assignment, 
but  showed  how  the  parties  understood  its  terms,  and  relieves  it  of  all  am- 
biguity. The  appellant,  however,  does  not  seem  to  dispute  the  construction 
we  have  asserted.  I  understand  him  to  concede  fully  and  distinctly  that  the 
writing  transferred  to  plaintiff  all  Mrs.  Zimmer^s  right  to  reimbursement  for 

'See  note  at  end  of  case. 
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the  charges  of  her  attorney,  so  far  as  they  had  been  incurred.  It  thus  be- 
came her  duty  to  pay  him,  and  without  recourse  to  the  estate.  Her  transfer 
extinguished  any  right  to  get  his  pay  out  of  the  assets,  and  left  her  sole  debtor 
for  the  amount  of  his  charges.  She  promised,  in  substance,  to  pay  that  debt. 
The  jury  so  found  upon  a  submission  to  them  of  that  single  question.  The 
plaintiff  required  tliat  she  should  do  so,  not  as  an  essential  term  of  his  purchase, 
which  would  be  effective  between  the  parties  without  it,  but  ad  a  further  and 
collateral  guard  against  an  outside  claim  of  the  attorney.  Beecher,  who  had 
conducted  the  contest  in  behalf  of  Mrs.  Zimmer,  had  a  lien  upon  her  cause  of 
action,  and  upon  any  judgment  which  might  be  rendered  against  the  estate. 
It  was  not  contemplated  that  one  should  be,  for  the  writing  stipulated  that 
plaintiff  might  continue  the  proceedings,  and  have  a  decree  of  probate,  or  de- 
nial of  probate,  as  he  pleased.  The  manifest  purpose  was  to  allow  him  to 
control  the  proceedings;  but  Mrs.  Zimmer  could  not  settle  so  as  to  cut  off 
Beecher's  rights,  and  the  only  mode  of  accomplishing  that  was  for  defendant 
to  pay  him,  and  so  extinguish  his  lien,  and  that  she  agreed  to  do.  I  think 
that  was  an  independent  collateral  agreement,  and  so  was  valid  and  admis*. 
sibJe,  although  by  parol.  Chapin  v.  Dobson^  78  N.  Y.  74;  Eighmie  v.  Tay- 
lo)\  98  N.  Y.  288.  It  answers  very  closely  to  one  of  the  exceptions  conceded 
to  exist  in  the  case  last  cited,  viz.,  **a  stipulation  wliieh  assumed  that  agree- 
ment precisely  as  indicated  by  the  writing,  but  dealt  with  a  possible  contin- 
gency in  the  future,  as  to  which  a  separate  or  suppletory  agreement  was 
made."  Assuming  the  contract  of  purchase  and  sale  to  stand  and  remain  un- 
changed in  all  its  terms,  it  looked  forward  to  a  possible  contingency  in  the  ac- 
tion of  a  third  person  which  might  put  in  peril  the  terms  as  they  stood,  and 
by  such  suppletory  parol  agreement  sought  to  aveil  the  danger  and  guard 
against  it.  There  was  no  error,  thereiore,  in  the  admission  of  the  evidence. 
Nor  did  the  statute  of  frauds  render  it  invalid  because  an  agreement  to  pay 
the  debt  of  another  and  not  in  writing.  It  was  a  promise  by  Mrs.  Zimmer  to 
pay  her  own  debt  to  Beecht  r.  It  does  not  answer  the  plaintiff's  claim  to  say 
that  the  promise  covered  only  the  counsel  fee,  which  was  in  fact  paid  Beecher 
out  of  the  purchase  money.  The  defendant's  agreement  was  to  "talse  care  of 
Beecher."  The  money  paid  Wiis  to  effect  that  result,  and  he,  as  a  disturbing 
or  dangerous  element,  by  reason  of  his  rights,  was  to  be  taken  out  of  the  case. 
The  payment  made  to  Beecher  was  not  voluntary.  As  the  representative  of 
Mrs.  Zimmer,  and  we  must  assume  with  her  knowledge  and  consent,  he  pro- 
ceeded with  the  litigation  to  a  decree  which  charged  the  costs  of  the  proponent 
upon  the  estiite.  His  lien  upon  them  attached  at  once,  and  while  as  against 
Mrs.  Zimmer  the  plaintiff  could  have  prevented  their  collection  out  of  the  es- 
tate in  his  hands,  yet  as  against  Beecher  he  could  not,  and  the  payment  was 
compulsory,. and  to  relieve  the  estate  from  the  lien.  He  was  thus  compelled 
to  do  what  was  the  defendant's  duty,  and  what  she  agreed  to  do,  and  is  en- 
titled to  recover  the  amount  so  paid  of  Mrs.  Zimmer.  He  was  not  a  party  to 
the  proceeding  before  the  surrogate  in  any  such  sense  as  to  bar  his  present 
right  of  action.  Other  objections  to  the  recovery  have  been  examined  and 
considered,  but  need  not  be  discussed.  The  judgment  should  be  afBimed, 
with  ci>sts. 
All  concur,  except  Buger,  G.  J.,  not  voting. 

NOTE. 

Statute  of  Fbauds— Deby  of  Ahotheb.  When  the  main  purpose  of  a  promisor  is, 
not  to  answer  for  another,  but  to  subserve  some  peounlary  ana  business  purpose  of  his 
own,  involving  either  benefit  to  himself  or  damage  to  the  other  oontraoting  party,  his 
promi^  is  not  within  the  statute  of  frauds,  although,  in  form,  it  is  to  pay  the  debt  of 
another,  and  although  the  fulfillment  of  hi8_promise  may  incidentally  have  the  effect  of 
extinguishing  that  liability.  Crawford  v.  Edison,  (Ohio,)  13  N.  E.  Rep.  80;  Wilson  v. 
Smith,  (Iowa,)  85  N.  W.  Rep.  506;  Green  v.  Burton.  (Vt.)  10  Atl.  Rep.  575:  Sext  v,  Geise, 
(Ga.)  6  S.  E.  Rep.  174;  Silsby  v.  Frost,  (Wash.  T.)  17  Pac.  Rep.  887;  RaUroad  Co.  v. 
Houston,  (Tenn.)  2  S.  W.  Rep.  86,  and  note.  An  original  undertaking  to  pay  for  goods 
v.l7N.E.no.5 — 26 
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to  bo  delivered  or  services  to  be  performed  for  another  is  not  within  the  statute. 
Maurin  v.  Fogelberg,  (Minn.)  82  N.  W.  Rep.  858,  and  note.  Original  promises,  as  dis- 
tinguished from  collateral  promises,  under  the  statute  of  frauds  required  to  be  made  in 
writing,  are  such  as  are  founded  on  a  new  consideration,  the  debt  antecedentlv  con- 
tracted for  still  subsisting,  moving  to  the  promisor,  and  beneficial  to  him,  and  such  that 
the  promisor  thereby  comes  under  an  independent  dutv  of  payment,  irrespective  of  the 
liability  of  the  principal  debtor.  Rintoul  v.  White,  (N.  Y.)  15  N.  E.  Rep.  818.  A  prom- 
ise by  an  employer  to  pay  for  medical  services  rendered  his  employes,  out  of  their 
wages,  is  not  witnin  the  statute  of  frauds,  being  merely  a  promise  to  pay  one's  own  debt 
in  a  particlar  way.  Woodruff  v.  Scaife,  (Ala.)  8  Souih.  Kep.  811.  But  the  mere  fact 
that  an  advantage  may  result  incidentally  to  one  who  orally  promises  to  pay  the  debt 
of  another  is  not  sufficient  to  take  it  out  of  the  statute  of  frauds.  The  resulting  ad- 
vantage must  be  the  consideration  upon  which  the  promise  was  made.  Clapp  v.  Webb, 
(Wis.)  9  N.  W.  Rep.  79fi. 


(110  N.  Y.  33)  ^  ^  • 

Lynch  v,  Pfeiffer.^ 

Pfeiffer  v.  Lynch  et  aL^ 

iCourt  of  Appeals  of  New  York.    June  5, 1888.) 

"L  Rblioious  Societies— Inoobfobation—Oroaiyizatiok— Recitals  in  GESTiriGATB. 
A  meeting  at  which  the  organization  of  a  religious  society  is  perfected  is  not  ille- 
gally organized,  where  it  appears  from  the  certificate  of  incorporation  that  the  meet- 
ing was  composed  of  the  male  members  of  a  congregation,  though  the  female  mem- 
bers were  entitled  to  participate  in  the  meeting;  it  not  appearing  that  the  female 
members  were  excluded. 

2.  Same— Ck>N8TiTCTioK  ov  Meeting. 

A  certificate  of  incorporation  of  a  religions  society,  reciting  that,  there  being  no 
minister,  elder,  or  deacon  present,  two  persons  were  appointed  chairman  and  as- 
sistant chairman,  is  a  sufficient  compliance  with  act  If.  Y.  c.  60,  Laws  1818,  relating 
to  the  formation  of  religious  associations,  and  enacting  that,  if  no  elders  are  present 
at  the  election  of  trustees,  two  members  of  the  congregation  shall  preside  at  the 
meeting. 

8.  Same— Name  of  Sooiett. 

A  certificate  of  incorporation  of  a  religious  societv,  reciting  that  the  socie^  is  to 
be  known  as  the  ** Manhattan ville  Presbyterian  Society, '» complies  with  act  W.  Y.  c, 
00,  Laws  1818,  relating  to  the  formation  of  religious  associations,  and  requiring  the 
certificate  to  mention  and  describe  the  name  by  which  the  tnisteee  shall  be  ciuied. 

4.  Same— Deed— Validity. 

A  deed  from  a  religious  society,  made  for  adequate  consideration,  and  in  pursuance 
of  an  order  of  a  court  having  jurisdiction,  is  duly  authorized,  and  sufficient  to  pass 
a  good  title. 

6.  MoRTOAGES— Merger. 

Where  grantees  of  the  fee  are  the  holders  of  a  mortgage  on  the  land,  and  have  no 
interest  in  preserving  the  lien  of  the  mortgage,  and  there  is  no  intention  to  keep  it 
on  foot,  the  mortgage  Ls  merged  in  the  supenor  legal  title. 

6.  Same— Release— Of  Prior  to  Subsequent  Mortgagee. 

In  New  York  a  mortgagee  has  sufficient  title  to  uphold  a  release  made  to  him  of  a 
prior  mortgage. 

7.  Same— ^RESUMPTION  from  Lapse  of  Time. 

A  release,  though  inoperative  as  such,  may,  together  with  a  great  lapse  6i  time, 
be  evidence  that  a  mortgage  is  no  longer  a  subsisting  Incumbrance. 

Appeal  from  general  term,  supreme  court.  First  department. 

On  the  14th  day  of  February,  1883,  an  agreement  was  made  between  Oscar 
Pfeiffer,  of  the  first  part,  and  Anthony  McReynoIds,  of  the  second  part,  whereby* 
in  consideration  of  the  sum  of  $21,400  to  be  paid,  Pfeiffer  agreed  to  sell  to 
McReynoIds  certain  land  situated  in  the  city  of  New  York.  One  thousand 
dollars  was  paid  on  the  execution  of  the  contract,  $12,500  was  to  be  paid  by 
assuming  a  mortgage  for  that  amount  then  on  the  land,  and  the  balance  of 
$7,900  was  to  be  paid  in  cash  on  delivery  of  the  deed.  A  deed  containing  the 
usual  full  covenants  was  to  be  delivered  on  the  15th  day  of  March,  1883;  and 
on  that  day  Pfeiffer  tendered  a  deed,  which  McReynoIds  refused  to  receive, 
on  the  ground  that  the  title  was  defective,  and  the  property  not  free  from  in- 
cumbrance.   Prior  to  the  15th  day  of  March,  McReynoIds  assigned  his  con« 

lAiflrming  SS  Hun,  60B. 
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trad  to  John  Lynch,  and  the  tender  of  the  conveyance  was  made  to  both  Lynch 
and  McBeynoIds.  Thereafter  Lynch  commenced  one  of  these,  actions  against 
Ffeifler  to  compel  specific  performance  of  the  contract,  and  soon  thereafter 
Pfeiffer  commenced  the  other  action  ag^inat  Lynch  and  McReynolds  to  com- 
pel specific:  performance  by  them.  Both  actions  were  tried  at  the  special 
term,  at  the  same  time,  and  It  was  there  found  that  Pfeifferhad  tendered  and 
was  able  to  give  a  good  title,  and  in  his  action  specific  performance  was  de- 
creed. The  complaint  in  the  action  commenced  by  Lynch  was  dismissed. 
The  judgments  in  both  actions  were  affirmed  at  the  general  term,  and  then 
an  appeal  in  each  action  whs  brought  to  this  court. 
Matthew  Daly,  for  appellants.    ErasUin  F.  Brotmif  for  respondent. 

Earl,  J.,  (after  stating  the  facts  as  above, )  Several  objections  were  made 
by  Lynch  and  Mclleynolds  to  the  title  tendered  them  by  Pfeiffer,  and  it  is 
proper  that  the  objections  should  be  examined  in  detail. 

1.  The  title  to  the  land  comes  through  mesne  conveyances  from  the  Man- 
hattanville  Presbyterian  Society,  which  purchased  and  took  a  conveyance  of 
the  land  in  June,  1882.  It  is  objected  that  that  society  was  not  regularly  or- 
ganized, and  that  it  could  not,  therefore,  hold  or  convey  land.  It  was  organ- 
ized under  the  act  (chapter  60,  Laws  1813)  providing  for  the  formation  of  re- 
ligious associations.  That  act  specifies  particularly  bow  societies  of  this  kind 
could  be  organized,  and,  so  far  as  we  can  perceive,  all  of  its  provisions  were 
complied  with.  It  is  recited  in  the  certificate  of  incorporation  that  the  meet- 
ing at  which  the  organization  was  perfected  was  composed  of  the  male  mem- 
bers of  the  congregation ;  and  it  is  objected  that  the  meeting  was  illegally  or- 
ganized, if  confined  to  the  male  members,  as  aU  the  members  of  the  congre- 
gation, both  male  and  female,  were  entitled  under  the  act  to  take  part  in 
the  meeting.  The  organization  was  perfected  the  15th  of  August,  1851.  It 
is  claimed  on  the  part  of  Pfeiffer  that  the  statute  prescribed  that  none  but 
male  members  of  legal  age  could  participate  in  the  meeting.  We  are  referred 
to  no  statute  making  such  a  provision.  But  if  we  assume  that  all  the  mem- 
bers of  the  congregation  of  lawful  age  had  the  right  to  participate  in  the  meet- 
ing, it  is  not  shown  that  any  were  excluded.  While  it  is  recited  in  the  cer- 
tificate that  the  meeting  was  composed  of  the  male  members  of  the  society, 
for  aught  that  appears  the  female  members  may  have  absented  tliemselves, 
and  if  they  did  the  male  members  had  the  right  to  constitute  the  meeting. 
Certainly  there  is  nothing  to  show  that  any  female  member  was  excluded  from 
the  meeting.  The  statute  provides  that  on  the  day  of  the  election  two  of  the 
elders  shall  preside,  and,  if  there  be  no  such  officers,  then  two  members  of  tlie 
congregation  shall  preside  at  the  election.  The  certificate  recites  that,  '*  there 
being  no  minister,  elders,  or  deacons  present  at  said  meeting,  David  Stevens 
was  appointed  its  chairman,  B.  0.  Andrews,  assistant  chairman,  and  William 
K.  Dunshee,  secretary."  There  is  no  implication  from  this  language  that 
there  were  any  elders,  and  there  is  no  proof  that  there  were  any.  Hence  it 
was  perfectly  proper  for  the  members  of  the  congregation  present  to  select  two 
of  their  number  to  preside  at  the  election  of  trustees.  The  certificate  further 
recites  that,  '*by  general  consent,  the  society  is  to  continue  to  be  known  as 
the  « Manhattan ville  Presbyterian  Society.'"  That  is  a  perfect  compliance 
with  the  provision  of  the  statute,  which  requires  that  in  the  certificate  of  the 
incorporation  **the  name  or  title  by  which  the  said  trustees  and  their  succes- 
Fors  shall  forever  thereafter  be  called  and  known  flball  be  particularly  men- 
tioned and  described."  We  are  satisfied,  therefore,  that  the  ManhattanviUe 
Presbyterian  Society  was  legally  organized. 

2.  It  appears  that  the  ManhattanviUe  Presbyterian  Society  made  a  convey- 
ance of  this  land  by  deed  dated  May  15, 1875,  to  the  Presbytery  of  New  Yoidk^ 
a  corporation  authorized  to  take  and  hold  real  estate.  But  it  is  claimed  that 
the  society  was  not  authorized  to  make  that  conveyance,  and  hence  that  it 
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was  void,  and  no  title  passed  to  the  presbytery.  It  was  provided  in  the  act 
of  1813  tliat  the  chancellor,  to  whose  powers  the  supreme  court  has  succeeded, 
in  case  he  should  deem  it  proper,  could  make  an  order  for  the  sale  of  real  es- 
tate belonging  to  a  religious  corporation,  and  to  direct  the  application  of 
moneys  arising  therefrom  by  the  corporation.  In  pursuance  of  that  provision, 
in  May,  LS75,  the  trustees  presented  a  petition  to  the  supreme  court,  in  which 
they  represented  that  the  Manhattanville  Presbyterian  Society  was  seized  in 
fee  of  the  land  in  question ;  that  in  1857,  by  virtue  of  an  order  of  the  court, 
the  trustees  executed  a  mortgage  to  one  Van  Allen,  upon  which  there  was 
then  due  and  unpaid  the  principal  sum  of  $1,500,  and  interest  from  June, 
1871;  that  that  mortgage,  through  several  mesne  asssignments,  was  then  held 
by  the  trustees  of  the  Presbytery  of  New  York;  tliat  there  were  unpaid  as- 
sessments upon  the  land  for  improvements,  bearing  interest  at  the  rate  of  12 
per  cent,  from  the  date  of  confirmation;  that  the  church  membership  of  the 
society  and  congregation  was  so  reduced  in  numbers  as  to  make  it  impossible 
to  meet  the  current  expenses  of  sustaining  their  church  property  and  religious 
worship  therein;  that  they  had  no  income  except  from  the  rental  of  pews,  and 
that  that  was  wholly  insufiicient  for  the  purposes  aforesaid;  that  they  had  no 
means  of  paying  the  incumbrances  except  by  a  sale  of  the  premises;  that  be- 
sides a  floating  debt  of  about  $300,  the  church  building  required  expensive  re- 
.pairs,  which  they  were  unable  to  make;  that  the  location  of  the  property  was 
such  as  to  expose  it  from  time  to  time  to  other  assessments  for  street  openings 
or  other  objects;  that  at  a  meeting  of  the  congregation,  regularly  called,  it 
was  resolved  to  transfer  the  church  property  to  the  trustees  of  the  Presbytery 
of  New  York,  and  that  the  trustees  of  the  church  be  authorized  to  take  all 
measures  necessary  for  a  legal  transfer  of  the  same.  And  they  prayed  that 
an  order  might  be  entered  authorizing  them  to  execute  and  deliver  to  the 
trustees  of  the  Presbytery  of  New  York  a  deed  in  fee-simple,  conveying  to 
them  and  their  successors  and  assigns  the  premises  described,  subject  to  all 
existing  incumbrances,  the  amount  of  which,  together  with  the  floating  debt, 
should  constitute  the  consideration  to  be  expressed  therein.  The  court  there- 
upon made  an  order  that  the  trustees  of  the  society  be  authorized  to  execute 
and  deliver  to  the  trustees  of  the  Presbytery  of  New  York  a  deed  in  fee- 
simple  of  the  land  described  in  the  petition;  that  such  deed  be  subject  to  all 
existing  incumbrances;  and  that  the  amount  thereof,  together  with  the  float- 
ing debt  of  $300,  constitute  the  consideration  to  be  expressed  in  the  deed. 
In  pursuance  of  that  order,  on  the  18th  day  of  May,  1875,  the  society  exe- 
cuted a  deed  to  the  trustees  of  the  presbytery  of  the  premises  described, 
reciting  a  consideration  of  $3,736,  'Mawful  money  of  the  United  States  of 
America,  to  It  in  hand  paid  by  the  party  of  the  second  part."  The  deed  con- 
tained the  usual  full  covenants,  and  was  made  in  terms  subject  to  the  Van 
Allen  mortgage.  Thereafter  on  the  7th  day  of  November,  1881,  the  trustees 
of  the  Presbytery  of  New  York,  by  a  deed  containing  ho  covenants,  conveyed 
the  same  land  to  Pfeiffer,  and  Pfeiffer,  to  secure  a  portion  of  the  purchase 
price,  executed  to  them  a  mortgage  for  $12,500.  We  see  no  reason  to  doubt 
that  the  deed  from  the  ManhatUmville  Presbyterian  Society  to  the  trustees  of 
the  Presbytery  of  New  York  was  duly  authorized,  and  in  all  respects  ade- 
quate and  sufficient  to  convey  a  good  title  to  the  premises.  The  petition  was 
sufficient  to  give  the  court  jurisdiction  to  make  the  order,  and,  although  the 
deed  recites  that  the  consideration  was  the  sum  of  $3,760,  in  hand  paid,  yet 
it  would  not  be  invalid  if  the  consideration  had  not  in  fact  been  paid,  but 
had  been  agreed  to  be  paid.  In  reaching  the  conclusion  as  to  the  validity  of 
that  conveyance,  we  come  in  conflict  with  nothing  decided  in  Baptist  Chureh 
V.  Baptist  Church,  46  N.  Y.  131,  73  N.  Y.  82.  In  that  case  this  court  held 
upon  the  facts  there  appearing,  which  were  veiy  unlike  those  in  this  cast*, 
that  no  sale  of  the  property  was  intended ;  that  the  whole  scheme  was  to  ef- 
fect a  union  of  the  two  churches,  and  a  dissolution  of  the  grantor  as  a  re- 
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ligious  corporation,  which  was  to  reap  no  benefit  whatever  from  the  convey- 
ance, and  hence  that  it  coald  not  be  regarded  as  a  sale.  Here  the  grantor 
survived  as  a  coi-poration.  and  was  to  be  benefited  by  the  payment  of  its  debts, 
and  there  was  a  transmission  of  property  from  one  party  to  another  for  ai^ 
adequate  consideration,  and  hence  in  every  sense  there  was  a  sale. 

3.  The  Van  Allen  mortgage  did  not,  after  the  conveyance,  continue  to  be 
an  incumbrance  upon  the  premises,  but  became  merged  in  the  superior  legal 
title  which  the  trustees  of  the  presbytery  took  by  the  deed.  In  order  to  pre- 
vent a  merger  in  such  a  case,  the  j2:rHntee  should  have  some  interest  to  keep 
the  mortgage  on  foot,  and  there  must  be  an  intent  that  the  merger  should  not 
take  place.  JameB  v.  Morey^  2  CJow.  246;  Champney  v.  Cooper  32  N.  Y.  543; 
Baacom  v.  Smith,  84  N.  Y.  320.  Here,  after  the  conveyance  to  the  presby- 
tery,  so  far  as  it  appears,  it  had  no  interest  whatever  in  preserving  the  lien 
of  the  mortgage,  and  there  was  clearly  no  intention  on  the  part  of  the  pres- 
bytery to  keep  the  mortgage  on  foot.  All  the  facts  show  that  it  ^iras  the  in- 
tention of  the  parties  that  the  presbytery  should  pay  the  mortgage  as  a 
part  of  the  consideration  fur  the  purchase  of  the  property,  and  therefore  the 
Van  Allen  mortgage  ceased  to  be  an  incumbrance  upon  the  property. 

4.  It  is  further  objected  that  the  property  was  incumbered  by  a  mortgage 
made  by  the  Manhattan ville  Presbyterian  Society  to  William  G.  Bull,  John 
L.  Mason,  William  P.  Cook,  and  Jesse  W.  Benedict,"on  the  30th  day  of  April, 
1857,  nearly  26  years  before  the  contract  of  sale  between  Pfeiffer  and  McHey- 
nolds.  That  mortgage  was  payable  on  demand,  and  hence  has  long  since 
apparently  been  barred  by  the  statute  of  limitations.  After  the  convey- 
ance by  the  trustees  of  the  presbytery  to  Pfeiffer,  all  the  mortgagees  named 
in  that  mortgage,  or  their  representatives,  executed  releases  thereof  to  the 
trustees  of  the  Presbytery  of  New  York.  It  is  claimed,  however,  that  those 
releases  were  ineffectual,  because  the  presbytery  did  not  at  the  time  hold  any 
title  to  the  premises.  But  it  was  at  that  time  a  mortgagee  of  the  premises, 
and  that  was  sufficient  to  uphold  a  release  of  a  prior  mortgage.  The  facta 
show  sufficiently  that  it  was  the  intention  of  the  presbytery,  by  obtaining  the 
releases,  to  perfect  the  title  which.it  had  conveyed  to  Pfeiffer.  But  if  the 
releases  were  otherwise  ineffectual,  they  furnish  strong  evidence,  together 
with  the  great  lapse  of  time  and  the  omission  to  mention  the  mortgage  in 
the  proceeding  for  the  sale  of  the  land  by  the  Manhattan  Society,  that  the 
mortgage  ia  no  longer  a  subsisting  incumbrance  or  obligation,  and  the  same, 
if  not  paid  or  otherwise  discharged,  is  barred  by  the  statute  of  limitations. 
We  have  therefore  reached  the  conclusion  that  the  title  tendered  by  Pfeiffer 
in  performance  of  his  contract  was  reasonably  clear  from  any  defect.  The 
alleged  defects,  if  any  exist,  are  merely  fanciful,  and  not  substantial,  and  are 
not  sufficient  to  defeat  an  action  for'specifiic  performance.  The  judgment 
should  therefore  be  affirmed,  with  costs. 

All  concur. 


<H0  N.  T.  1) 

Barrt  t7.  Hamburg-Bremen  Fire  Ins.  Co. 

(Cotwt  of  Appeals  of  New  York,    June  5, 1888.) 

]jfsuitANCB--OoNDrrioN8  OF  PoLioT— Chaitox  ih  PosesssiON  OB  TiTLB— Dxsns  Abso- 

LUTB  AS  SBCtJBITT  FOR  DEBT. 

Deeds  given  to  secure  an  indebtedness,  though  absolute  in  terms,  and  each  pur- 
porting to  conyey  the  property,  though  no  change  of  possession  took  place,  do  not 
constitute  such  sale  or  transfer,  or  change  in  title  or  possession,  as  are  made  a 
condition  of  forfeiture  in  a  policy  of  insurance;  but  that  the  grantor  remained  the 
legal  owner  may  he  shown  by  paroL 

Action  on  a  policy  of  insurance  by  Anna  Barry  against  the  Hamburg-Bre- 
men Fire  Insurance  Oompany.  From  an  order  granting  a  nonsuit  plaintiff 
appeals. 

W*  S*  Osbom,  for  appellant.    Sdward  Salomon^  for  respondent. 
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RuGER,  C.  J.    It  was  assumed  upon  ihe  trial  that  the  properly  described 
in  the  insurance  policy,  upon  which  this  action  was  brought,  had  been  de- 
stroyed by  fire,  and  the  policy  had  become  payable  by  its  terms  to  the  plain- 
tiff, except  for  the  alleged  breach  of  a  condition  of  the  policy  set  up  as  an 
athrmative  defense  by  the  answer.     The  condition  referred  to  was  a  clause 
reciting,  substantially,  that  **if  the  propeity  shall  be  sold  or  transferred,  or 
any  change  take  place  in  the  title  or  possession,  whether  by  legal  process, 
judicial  decree,  or  voluntary  transfer  or  conveyance,    *    ♦    ♦    without  the 
consent  of  this  company  written  hereon,     ♦     *     ♦     then     ♦     ♦     *     this 
policy  shall  be  void."   The  property  referred  to  consisted  of  real  estate,  and 
it  was  admitted  on  the  trial  that  no  change  of  possession  thereof  had  taken 
place  within  the  meaning  of  the  above  condition.    It  was  alleged,  however, 
that  the  property  had  been  sold  or  transferred,  and  a  change  of  title  had  been 
effected,  which  it  was  claiined  avoided  the  policy.    To  support  this  issue,  the 
defendant  ^ave  in  evidence  two  deeds,  both  absolute  in  terms,  and  each  pur- 
porting to  convey  the  property, — one  from  Maria  Sleight,  the  owner,  to  one 
Michael  McLoughney,  Jr., and  anotherfromMcLoughney  to  John  H.  Corwin, 
— which  were  each  executed  subsequent  to  the  date  of  the  policy,  and  were 
respectively  duly  recorded  in  the  clerk's  office  of  the  county  where  the  prop- 
erty was  situated.     This  evidence  established  a  prima  facie  case  for  the  de- 
fendant.   To  obviate  the«ffect  of  this  evidence,  the  plaintiff  offered  to  prove 
)'that  the  deed  to  McLoughney  was  given  under  a  parol  agreement  to  secure 
-an  existing  indebtedness  from  Mrs.  Sleight  to  McLoughney,  and  that  a  sub- 
sequent agreement  was  made  betw^een  Mrs.  Sleight  and  McLoughney  whereby 
McLoughney  relinquished  his  security,  and  conveyed  the  property  to  Corwin 
^  security  for  a  debt  owing  by  Mrs*  Sleight  to  the  latter.     The  defendant's 
^counsel,  for  the  purposes  of  the  motion,  admitted  the  truth  of  the  facts  stated 
in  the  plaintiff's  offer,  and  thereupon  moved  the  court  to  nonsuit  the  plain- 
tiff, and  the  court  granted  the  motion;  to  which  ruling  the  plaintiff  duly  ex- 
cepted.    The  general  term,  upon  appeal  to  that  court,  affirmed  the  judgment, 
and  the  plaintiff  appeals  to  this  court.    For  the  purpose  of  our  decision,  it 
must  therefore  be  assumed  that  the  deeds  in  question  were  given  as  security. 
We  are  of  the  opinion  that  the  courts  below  have  erred  in  their  views  of  this 
case,  and  that  the  question  presented  by  the  exception  has  been  repeatedly 
adjudged  in  favor  of  the  plaintiff  by  the  courts  of  this  state.    There  is  no 
ambiguity  in  the  terms  of  the  condition  of  the  policy,  and  no  question  of  con- 
struction arises  over  the  true  meaning  and  intent  of  the  provision.    If  the 
property  has  in  fact  been  sold  or  transferred,  or  any  change  has  taken  place 
in  the  title  or  possession,  then  the  policy  by  its  terms  becomes  void.    In  de- 
termining this  question,  we  can  only  inquire  whether  any  transfer  has  been 
made  which  in  law  transferred  the  title  of  the  property.    The  parties  must 
be  assumed  to  have  contracted  with  full  knowledge  of  the  law,  and  to  have 
used  the  terms  employed  in  the  policy  with  reference  to  the  character  which 
the  law  attaches  to  them.    It  is  not  contended.by  the  defendant  that  the  giv- 
ing of  a  mortgage  by  Mrs.  Sleight  upon  the  property  would  have  effect^  a 
sale  or  transfer  thereof,  or  a  change  of  title,  within  the  meaning  of  the  con- 
dition ;  but  it  is  claimed  that,  because  the  defeasance  was  not  written  in  the 
deeds  put  In  evidence,  they  operated  as  a  legal  transfer  of  the  title  so  far  as 
the  defendant  was  concerned,  and  thus  came  within  the  terms  of  the  policy. 

The  precise  and  only  question  in  the  case  is,  what  effect  does  the  law  give 
to  a  deed,  absolute  in  form,  but  which  in  fact  is  given  as  security  for  a  debt? 
Is  it  a  conveyance  of  title,  or  simply  a  chattel  interest  incapable  of  affecting 
title  except  through  legal  proceedings  to  enforce  the  collection  of  a  debt?  It 
seems  to  us  that  the  courts  below  have  failed  to  appreciate  the  effect  pro- 
duced by  the  abolition  of  the  distinction  between  law  and  equity,  and  the 
more  recent  decisions  in  this  state  depriving  a  mortgage  of  the  characteristics 
of  a  conveyance.    The  cases  are  very  numerous  in  our  reports,  and  so  familiar 
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to  the  profession  that  we  are  surprised  at  the  necessity  at  this  date  of  refer- 
ring to  thein  at  all.  We  will,  however,  cite  a  few  of  the  cases  showing  that 
it  has  been  the  settled  law  for  many  years  that  a  deed,  though  absolute  la 
form,  if  given  as  security  for  a  debt,  is  to  all  intents  and  purposes,  both  at 
law  and  in  equity,  a  mortgage  only.  The  case  of  Murray  v.  Walker,  31  N. 
Y.  399,  was  in  ejectment  by  one  holding  a  patent  from  the  state,  acquired 
under  a  certificate  of  purchase  assigned  to  him  by  the  purchaser  from  the 
state  as  security  for  a  loan,  against  a  tenant  of  one  who  had  acquired  the 
rights  remaining  in  such  assignor  after  the  assignment.  It  was  held  that 
the  patent,  although  absolute  in  form,  was  received  by  the  patentee  as  se- 
curity only,  and  that  the  action  could  not  be  maintained;  Wright,  J.,  say- 
ing: "A  deed  or  conveyance,  absolute  on  its  face,  if  really  only  intended  to 
secure  a  debt,  is  deemed,  in  equity  and  at  law,  a  mortgage,  though  the  de- 
feasance be  by  parol."  In  Horn  v.  Keteltas,  46  N.  Y.  605,  Allen,  J.,  said: 
"It  is  now  too  late  to  controvert  the  proposition  that  a  deed,  absolute  upon 
its  face,  may,  in  equity,  be  shown,  by  parol  or  other  extrinsic  evidence,  to 
have  been  intended  as  a  mortgage.  ♦  ♦  ♦  The  courts  of  this  state  are 
fully  committed  to  the  doctrine;  and,  whatever  may  be  the  rule  in  other  states, 
here,  in  passing  upon  the  question,  we  have  only  to  stand  upon  the  safe 
maxim  of  stare  decisis.**  The  same  learned  judge,  in  Cair  v.  Carr^  52  N.  Y. 
260,  says  "that  whatever  property  is  transferred,  no  matter  in  what  form  or  by 
what  conveyance,  as  a  security  for  debt,  the  transferee  takes  merely  as  mort- 
gagee, and  has  no  other  rights  or  remedies  than  those  the  law  accords  to 
mortgagees."  It  was  held  by  this  court  in  the  case  of  Shattuck  v.  Bascomt 
105  N.  Y.  40,  12  N.  £.  Rep.  283,  that  a  judgment  rendered  in  an  action  of 
ejectment  between  one  Coleman,  as  plaintiff,  claiming  title  under  an  absolute 
deed  from  Bascom,  and  an  adverse  claimant,  upon  a  verdict  for  the  defend- 
ant, was  not  an  adjudication  which  barred  Bascum  in  a  subsequent  action 
between  him  and  such  adverse  claimant,  if  it  was  shown  that  such  deed  was 
given  as  security  for  a  debt;  £abl,  J.,  saying*  "Although  the  conveyance 
from  the  defendant  to  Coleman  was  in  form  a  deed,  it  was  in  fact  a  mortgage, 
and  had  all  the  incidents  of  a  mortgage.  Coleman  could  not  upon  that  deed 
have  maintained  an  action  of  ejectment  against  his  grantor  or  any  other  per- 
son. All  he  acquired  by  the  deed  was  a  lien  upon  the  land  for  the  security 
of  his  debt;  and  upon  payment  of  his  debt  his  interest  in  the  land,  and  his 
lien  thereon,  would  absolutely  cease.  Reconveyance  by  him  to  this  defendant 
was  not  necessary  to  reinvest  him  witli  the  absolute  title,  and  was  necessary 
only  to  clear  up  the  record  title.  Therefore  the  defendant  did  not  in  apy 
sense  take  his  title  from  Coleman,  but  his  title  was  anterior  to  any  interest 
which  Coleman  had  in  the  land,  and  the  legal  title  was  in  him  at  the  time  of 
the  pendency  of  the  action  of  Coleman  v.  Shattuck,'*  We  think,  also,  that 
the  case  of  Hodges  v.  Insurance  Co.^  8  N.  Y.  416,  is  in  point  in  this  case. 
The  defendant  contended  in  that  case,  as  in  this,  that  although  the  deed  then 
in  question,  as  between  the  parties,  might  be  construed  as  a  mortgage,  yet, 
as  to  the  defendant,  it  was  an  absolute  conveyance.  But  the  court  held  other- 
wise, and  decided  that,  as  the  deed  was  given  as  security  for  a  debt,  the  title 
of  the  propeity  did  not  pass,  the  grantor  therein  remaining  the  legal  owner  of 
the  property,  and  that  this  fact  might  be  shown  by  parol.  It  follows  from 
these  authorities  that  the  legal  position  of  Mrs.  Sleight,  as  the  owner  of  the 
property,  was  not  changed  or  affected  by  the  deeds  referred  to,  and  that  such 
instruments  did  not  bring  the  transaction  within  either  the  letter  or  the 
spirit  of  tlie  contract.  The  interest  of  Mrs.  Sleight  in  the  property  remained 
the  same  after  as  before  the  delivery.  It  is  true  that,  through  a  course  of 
legal  proceedings,  the  title  to  the  property  might  finally  be  acquired  by  some 
one,  if  the  debt  was  not  paid;  but  this  would  be  equally  true  if  Mrs.  Sleight 
had  given  to  McLoughney  her  note  of  hand  for  the  debt,  and  it  had  been  fol- 
lowed by  judgment,  and  a  sale  of  the  land  under  execution^    The  circum- 
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stance  that  McLoughney  or  Gorwin  might,  by  a  conveyance  to  a  bona  flde 
purchaser,  have  given  a  good  title  under  the  recording  acts»  does  not  affect 
the  question  as  to  whether  Mra.  Sleight  was  the  legal  owner  of  the  property 
at  the  lime  of  the  trial.  She  could,  of  course,  estop  herself  by  her  conduct, 
as  against  certain  persons,  from  proving  the  truth  as  to  her  title;  but  this 
does  not  show  that  she  is  not  the  holder  of  the  legal  title,  and  tliere  is  nothing 
in  this  case  to  bar  her  from  controverting  the  truth  of  the  defendsmt's  evi- 
dence tending  to  show  tliat  she  had  transferred  the  title  of  the  property. 

We  thinly  the  judgments  of  the  courts  below  should  be  reveraed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concun 


(109  N.  T.  612) 

People's  Bank  of  City  of  New  York  tj.  St.  Anthony's  Roman  Cath- 
olic Church  of  Brooklyn." 
(Cowrt  of  Appeals  of  New  York.    Jtme  6, 1888.) 

L  Rblioioub  Societies— Contracts— Authority  ot  Officers. 

In  an  action  against  a  religions  corporation  on  certain  promissory  notes  signed, 
not  as  a  board,  out  separatelr,  by  the  pretddentf  the  secretary,  and  the  treasurer, 
who  constitute  a  majority  of  the  trustees,  but  are  not  shown  to  have  had  authority 
to  make  the  notes,  their  signatures  as  officers  do  not  raise  the  presumption  of  their 
authority;  and  in  the  absence  of  a  showing  of  such  authority,  or  of  previous  simi- 
lar dealings,  or  of  any  adoption  or  ratifloation  by  the  corporation  of  the  instru- 
ments, they  are  not  binding  upon  It. 

2.  Same— Roman  Catholic  Church— Powers  of  Trustees. 

Under  act  N.  T.  1863,  amendatory  of  the  act  of  1818,  providing  that  upon  the  mak- 
ing and  filing  a  certificate  of  incorporation  by  the  bishop,  tne  vicar  general,  and 
a  pastor  of  a  Catholic  church,  together  with  two  others  selected  by  them,  the  per- 
sons signinjB:  the  certificate,  and  their  successors,  shall  be  a  body  corporate;  and 
providing,  further,  that  "such  church  or  congregation  shall  be  a  body  corporate  by 
the  name  and  title  expressed  in  such  certificate,  and  said  persons  signing  the  same 
.  shall  be  trustees  thereof,  ''—does  not  constitute  the  trustees  the  corporation  in  place 
of  the  congregation,  so  as  to  make  the  acts  of  a  majority  of  the  trustees  binding  on 
the  congregation,  in  the  absence  of  proof  of  their  authority. 

Appeal  from  general  term,  supreme  court,  First  department. 

Action  by  tlie  People's  Bank  of  the  City  of  New  York  against  St.  Anthony's 
Boman  Catliolic  Church  of  the  City  of  Brooklyn  upon  a  promissory  note. 
Judgment  for  defendant  was  entered  upon  the  report  of  a  referee  in  the  su- 
preme court,  and  plaintiff  appeals. 

Edward  C.  Perkins^  for  appellant.    Roger  A,  Pry  or  t  for  respondent. 

Andubws,  J.  The  answer  put  in  issue  the  allegation  in  the  complaint  that 
the  notes  sued  upon  were  made  by  the  corporation  defendant.  It  became 
necessary,  therefore,  for  the  plaintiff  in  the  first  instance  to  show,  or  to  give 
evidence  which  legitimately  raised  a  presumption,  that  the  notes  were  the  cor- 
porate obligations  of  the  defendant.  Neither  party  entered  into  any  investi- 
gation of  the  question  whether  the  execution  of  the  notes  was  in  fact  author- 
ized by  the  corporation.  The  fact  that  the  defendant  was  a  body  corporate 
was  admitted  in  the  pleadings,  and  it  was  shown  that  it  was  organized  under 
the  **Act  for  the  incorporation  of  religious  societies,"  passed  April  5,  1813, 
and  the  amendatory  act,  chapter  45  of  the  Laws  of  1863.  The  plaintiff  fur- 
ther proved  that  the  notes  were  signed  by  the  persons  whose  names  are  affixed 
thereto,  and  that  they  were,  respectively,  the  president,  secretary,  and  treas- 
urer of  the  defendant,  and  constituted  three  of  the  five  members  composing  its 
board  of  trustees.  The  plaintiff  also  proved  title  to  the  notes  by  transfer  from 
the  administrators  of  the  payee  in  consideration  of  an  indebtedness  of  the  es- 
tate of  the  decedent  to  tiie  plaintiff.  The  notes  were  offered  and  received  in 
evidence,  and  upon  the  admissions  and  proofs  thus  made  the  plaintiff  rested 

» Affirming  89  Hun,  498. 
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its  case.  The  defendant,  on  its  part,  proved,  upon  cross-examination  of  the 
witnesses  for  the  phuntiff,  the  single  additional  fact  that  the  notes  were 
signed  by  the  ofiicei-s  of  the  defendant  acting  separately,  and  not  at  the  same 
time  or  place,  or  while  assembled  as  a  board  of  trustees. 

The  defendant,  for  one  of  its  defenses,  asserts  the  incapacity  of  a  religious 
corporation  organized  under  the  act  of  1813  to  borrow  money,  and  issue  ne- 
gotiable paper  therefor,  even  although  the  money  may  have  been  borrowed 
for  a  corporate  pui'pose,  and  one  for  which  the  corporation  might  lawfully 
create  a  debt  binding  Its  property  and  assets,  and  enforceable  in  the  ordinary 
course  of  Judicial  proceedings.  The  distinction  made  is  between  a  debt 
created  directly  for  a  legitimate  corporate  purpose,  as  for  the  purchase  of 
property,  the  building  of  a  church,  salary  of  minister,  etc.,  and  a  loaning  of 
money  to  be  applied  to  the  same  purpose.  We  need  not  enter  upon  the  in- 
quiry so  pressed  upon  oar  attention,  or  consider  whether  the  range  of  inci- 
dental powers  which  appertain  to  ordinary  corporations,  giving  them  a  choice 
of  means  among  those  usual  and  appropriate  for  carrying  out  the  express 
powers  granted,  is  so  greatly  restricted  in  case  of  religious  corporations  as  the 
argumen  t  made  suggests.  We  think  the  case  is  with  the  defendant  on  a  much 
plainer  ground,  and  that  is  that  the  plaintiff  failed  to  establish,  or  to  give  ev- 
idence which  raised  a  presumption,  that  the  notes  in  question  were  the  author- 
ized obligations  of  the  defendant.  The  act  of  1868,  amendatory  of  the  act  of 
1818,  prescribes  a  different  method  for  the  organization  of  religious  societies 
of  the  Koman  Catholic  Church  from  that  provided  in  the  case  of  other  religious 
societies.  In  the  case  of  Roman  Catholic  churches,  the  first  section  of  the 
act  of  1868  provides  that  the  Boman  Catholic  bishop  or  archbishop,  the  vicar 
general,  and  the  pastor  of  a  church,  together  with  two  other  persons  to  be  se- 
lected by  them,  may  make  and  file  a  certificate  of  incorporation,  and  therein 
designate  the  title  of  the  church;  and  declares  that  the  persons  signing  the 
certlHcate  and  their  successors  shall  be  a  body  corporate,  by  the  name  desig- 
nated therein.  The  trustees  are  a  self-perpetuating  body,  and  the  members 
of  the  church  or  congregation  have  no  voice  in  their  selection,  differing  in  that 
respect  from  the  general  plan  provided  in  the  original  act  of  1818.  It  was  de- 
cided in  Robertson  v.  Bullions,  11 N.  Y.  243,  that  the  members  of  the  church 
and  congregation  of  a  religious  society  organized  under  the  act  of  1818  were 
the  corporators,  and  that  the  trustees  were  simply  the  governing  body  of  the 
corporation.  The  act  of  1863,  while  it  changes,  as  to  Roman  Catholic 
churches,  the  mode  of  the  seh  ction  of  trustees,  and  vests  in  them  exclusive 
power  of  management  and  control,  does  not  constitute  the  trustees  the  corpo- 
ration in  plsice  of  the  congregation.  Substantially  the  same  language  found 
in  the  act  of  1863,  viz.,  that  the  trustees  named  in  the  certificate  shall  be  a 
corporation,  is  found  in  the  act  of  1818,  and  was  relied  upon  by  counsel  in 
Robe7't9on  v.  Bullions^  as  indicating  that  the  trustees,  and  not  the  congrega- 
tion, were  the  constituent  body.  There  is  still  less  ground  for  this  contention 
in  respect  to  Roman  Catholic  churches  organized  under  the  act  of  1868,  in 
view  of  the  explicit  provision  in  the  first  section,  not  found  in  the  act  of  1813, 
that,  upon  making  and  filing  the  certificate  prescribed,  *'such  church  or  con- 
gregation shall  be  a  body  corporate  by  the  name  and  title  expressed  in  such 
certificate,  and  said  persons  signing  the  same  shall  be  trustees  thereof." 

It  is. elementary  that  the  powers  vested  in  a  corporation  aggregate  having 
a  board  of  trustees,  reside,  for  all  purposes  of  practical  administration,  in  the 
board  as  the  governing  body.  The  corporation,  being  a  legal  entity  merely, 
can  only  act  through  instrumentalities  and  by  delegation.  The  statute  cre- 
ating it  may  prescribe  its  mode  of  action;  and,  when  the  methods  and  agen- 
cies by  which  it  may  act  are  designated,  that  designation  operates  as  a  limit- 
ation, and  excludes  other  modes  of  action.  Landers  v.  Churchy  97  N.  Y, 
119.  The  general  powers  of  religious  corporations  are  enumerated  in  the 
fourth  section  of  the  act  of  1813.    They  are  in  form  conferred  upon  the  trus< 
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tees.  The  section  authorizes  and  empowers  the  "trustees'*  to  exercise  the 
powers  specified,  and,  by  tlie  closing  paragraph,  empowers  them  to  regulate 
and  order  "all  other  matters  and  things  relating  to  the  temporal  concerns  and 
revenues  of  such  church."  The  trustees  of  the  defendant  were  therefore  the 
only  legal  representatives  of  the  corporation  in  exercising  its  corporate  fran- 
chises and  powers.  Whatever  powers  were  conferred  on  the  corporation  may  be 
exercised  in  its  behalf  by  the  trustees.  They,  acting  as  a  board,  can  make  or 
authorize  acts  binding  on  the  corporation,  and  they  alone.  Their  sanction  or 
authority  is  essential  to  a  valid  corporate  act.  The  qualification  that  the  col- 
lective authority  of  the  trustees,  acting  as  a  board,  is  essential  in  order  to  bind 
the  corporation  by  the  action  of  its  trustees,  is  a  recognized  doctrine  of  the 
law  of  corporations.  The  trustees  of  a  corporation  have  no  separate  or  indi- 
vidual authority  to  bind  the  corporation;  and  this,  although  the  majority  or 
the  whole  number,  acting  singly  and  not  collectively  as  a  board,  should  assent 
to  the  particular  transaction.  Cammeyer  v.  Churches^  2  Sandf.  Ch.  186; 
D'Arcy  v  Railway  Co.,  L.  11.  2  Exch.  158;  Constant  v.  Rector,  4  Daly,  305; 
1  Wat.  Corp.  §  70;  1  Mor.  Priv.  Corp.  §  531.  This  principle  is  recognized  by 
statute,  and  expressly  applied  to  the  action  of  trustees  of  religious  corpora- 
tions by  the  act  of  1813,  which  declares  that  "a  majority  of  the  trustees,  be- 
ing lawfully  convened,  shall  be  competent  to  do  and  perform  all  matters  and 
things  which  such  trustees  are  authorized  or  required  to  do  or  perform;  and 
all  questions  arising  at  such  meetings  shall  be  determined  by  a  majority  of  the 
trustees  present,  and,  in  case  of  an  equal  division,  the  presiding  trustee  shall 
have  a  casting  vote."  Act  1813,  §  5;  Act  1863,  §  2.  But  the  plaintiff  as- 
serts that  the  facts  proved  raised  a  presumption  that  the  notes  were  executed 
pursuant  to  the  authority  of  the  board  of  trustees.  The  notes  on  their  face 
purport  to  be  obligations  of  the  corporation.  They  recite  that  they  were  given 
for  loans  made  by  the  payee  to  the  corporation,  and  they  are  signed  by  its 
president,  secretary,  and  treasurer  in  their  ptlicial  character.  It  was  not 
shown,  as  matter  of  fact,  that  they  were  issued  in  pursuance  of  any  vote, 
action,  or  resolution  of  the  board  of  trustees,  or  that  they  were  given  for  a 
corporate  debt,  or  that  the  corporation  received  the  benefit  of  the  considera- 
tion, or,  indeed,  that  any  consideration  existed.  These  material  facts,  it  is 
insisted,  are  presumptively  established  by  the  instruments  themselves,  and  the 
proof  that  they  were  executed  by  the  executive  officers  ot  the  defendant.  In 
an  action  against  a  corporation,  where  the  act  or  contract  which  is  the  foun- 
dation of  the  suit  is  shown  to  be  a  corporate  act  which  the  cori)oration  had 
power  to  perform,  but  upon  certain  conditions,  the  doctrine  of  presumption  is 
sometimes  applied  in  favor  of  the  plaintiff.  This  doctrine  is  stated  by  Stoby, 
J.,  in  his  opinion  in  the  case  of  Bank  v.  Dandridge,  12  Wheat.  70,  in  language 
which  has  been  frequently  quoted,  as  follows:  "Acts  which  presuppose  the 
existence  of  other  acts  to  make  them  legally  operative  are  presumptive  evi- 
dence of  the  latter."  The  same  principle  was  asserted  in  kelson  v.  Eaton^ 
26  N.  Y.  410,  in  answer  to  the  claim  that  the  notes  sued  upon  in  that  case* 
to  which  the  plaintiff  claimed  title  through  a  bank,  had  been  transferred  by  a 
banking  corporation  to  the  plaintiff  without  authority  of  a  resolution  of  the 
board  of  directors,  as  required  by  statute.  It  appeared  by  the  complaint,  and 
was  admitted  by  the  demurrer,  that  the  notes  sued  upon  were  duly  indoraed 
by  the  corporation  by  an  authorized  officer.  The  court  said  that  it  "would 
not  presume  that  the  transfer  had  been  made  in  violation  of  the  statute."  In 
the  cases  referred  to  a  corporate  act  was  proved,  and  a  presumption  was  in- 
dulged in  favor  of  its  regularity.  In  the  present  case  there  is  no  proof  of  a 
corporate  act  except  by  the  declaration  of  the  officers  of  the  defendant  on  the 
face  of  the  instruments;  and  there  is  no  proof  whatever  that  they  were  au- 
thorized either  to  make  the  notes,  or  to  make  any  representations  binding 
upon  the  defendant.  They  assumed  to  act  as  agents,  but  tiie  only  proof  of 
their  agency  to  make  the  notes  is  their  own  declaration;  and  it  is  familiar 
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doctrine  that  an  agency  can  neither  be  created  nor  proved  by  the  acts  or  dec- 
larations of  the  assumed  agent  alone.  Marvin  y.  Wilber,  52  N.  Y.  270.  It 
is  true  that  the  persons  who  signed  the  notes  were  officers  of  tiie  defendant, 
and  t))at  they  constituted  a  majority  of 'the  trustees  of  the  defendant.  But 
proof  that  a  promissory  note  purporting  to  be  made  by  a  corporation  was 
signed  by  its  president  and  secretary,  does  not  siiow  that  it  is  the  note  of 
the  corporation,  without  proof  that  it  was  made  by  its  authority.  McCul- 
lough  V.  MosSf  5  Denio,  567;  Bridge  Co,  v.  liachman,  66  N.  Y.  262;  Bank 
V.  Clements,  3  Bosw.  600.  In  Faokard  v.  Society,  10  Mete.  427,  the  court, 
referring  to  this  subject,  and  speal^ing  of  the  treasurer  of  a  religious  cor- 
poration, said:  ''Tliere  is  nothing  in  the  nature  of  the  business  to  be  done* 
or  the  duties  which  devolve  upon  the  treasurer  of  such  a  corporation,  that 
can  require  or  justify  the  giving  of  negotiable  instruments  binding  the  society, 
without  being  authorized  by  a  special  vote  to  that  effect."  The  name  of  an 
officer  of  a  corporation  may  be  descriptive  of  bis  authority,  and  authorize  him, 
as  to  third  persons,  to  bind  the  corporation  in  respect  to  matters  which,  ac- 
cording to  usage  and  the  common  understanding,  are  within  the  authority  of 
such  an  officer,  although  in  the  particular  case  such  autliority  has  been  with- 
held. The  case  of  a  cashier  or  teller  of  a  bank  is  an  illustration.  Story,  Ag. 
§  114.  But  it  is  not  the  common  usage  or  understanding  that  the  president, 
secretary,  and  treasurer  of  a  religious  corporation  possess  power,  by  virtue  of 
their  offices,  to  borrow  money  for  or  issue  notes  of  the  corporation.  They 
may  be  the  agents  usually  designated  to  issue  such  obligations  when  their  is- 
suance is  determined  upon  by  the  trustees.  But  they  are  special  and  not  gen- 
eral agents  of  the  corporation,  and  can  only  act,  in  such  transaction,  by  vir- 
tue of  a  special  authority;  and  their  autiiority  must  be  shown  by  those  claim- 
ing to  bind  the  corporation  upon  obligations  issued  by  them.  The  fact  that 
the  three  persons  who  signed  the  notes,  being  a  majority  of  the  trustees, 
might,  acting  as  a  board,  have  authorized  the  issuing  of  the  notes,  does  not 
show,  or  tend  to  show,  that  this  had  been  done.  The  other  circumstances 
shown  rather  tend  to  repel  the  inference  of  authority  by  resolution  of  the 
board  of  trustees.  The  notes  do  not  purport  to  have  been  executed  by  the 
signers  acting  as  a  board,  and  it  is  shown  that  in  fact  they  acted  separately 
in  signing  them.  It  does  not  follow  that  their  joint  action  in  a  meeting  with 
their  associates  as  a  board  would  be  the  same  as  their  separate  action  outside 
of  the  board.  The  presumption  that  officers  have  done  their  duty  does  not 
stand  for  proof  of  authority  in  an  action  against  the  principal  in  a  matter 
outside  of  their  official  duties,  and  where  special  authority  must  have  been 
conferred  to  Justify  the  act.  See  U.  8.  v.  Moss,  92  U*  S.  281.  There  is  an 
ancient  rule  of  the  common  law,  founded  on  technical  reasons,  that  a  con- 
tract under  the  seal  of  a  corporation,  attested  by  the  signature  of  its  executive 
officers,  is,  prima  facie  at  least,  the  contract  of  the  corporation.  Lovett  v. 
Association,  6  Paige,  60;  Bowen  v.  Congregation,  6  Bosw.  263;  Trustees, 
etc.f  w  McKechnie,  90  N.  Y.  618.  The  seal  of  a  corporation  was  its  signar 
ture.  The  fact  that  it  was  affixed  to  an  instrument  purporting  to  be  the  deed 
of  a  corporation,  was  evidence  that  its  custody  had  been  committed  to  the  per- 
son signing  it.  It  was  regarded  as  a  transaction  of  such  solemn  import  that 
the  corporation  was  deemed  to  be  present  at  the  doing  of  the  very  act  which 
the  seal  authenticated.  Now,  that  it  is  no  longer  necessary  for  a  corporation 
to  contract  under  seal,  it  does  not  follow  that  the  same  presumption  should 
attend  an  unsealed  contract  purporting  to  have  been  made  by  the  officers  of  a 
corporation.  Such  a  presumption  has  never  been  indulged,  so  far  as  we  have 
been  able  to  find,  to  sustain  an  allegation  that  an  unsealed  contract,  executed 
by  officers  of  a  corporation  in  its  name,  was  a  corporate  obligation,  unless  au- 
thority was  implied  from  the  nature  of  the  office,  or  from  previous  similar 
dealings  recognized  by  the  corporation,  or  a  ratification  was  shown.  When 
an  agency  is  once  lawfully  constituted,  the  agent  may  in  some  cases  bind  the 
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principal  by  a  false  representation  that  a  particular  transaction  of  the  same 
general  nature  with  that  authorized,  is  within  the  power  conferred,  when  in 
fact  it  has  never  been  authorized,  and  was  a  fraud  upon  the  power.  The  case 
of  Bank  v.  Aymar,  3  Hill,  262,  the  principle  of  which  has  been  reaffirmed  in 
subsequent  cases,  is  an  illustration.  These  cases  have  no  application.  The 
very  fact  to  be  proved  by  the  plaintiff,  and  without  proving  which  he  could 
not  advance  a  step,  was  whether  an  agency  to  make  notes  had  been  consti- 
tuted at  all.  This  could  not  be  proved  by  the  declarations  of  the  assumed 
agent,  or  by  his  representations.  No  original  authority  to  make  the  notes 
was  shown,  nor  any  adoption  or  ratification  of  the  instruments  by  the  corpora- 
tion. The  plaintiff  failed  on  the  vital  issue  of  authority.  The  case  of  Bank 
V.  Turquandt  6  El.  &  Bl.  327,  is  not,  we  think,  in  point. 

For  the  reasons  stated  we  are  of  opinion  that  the  order  of  the  general  term 
should  be  affirmed. 

All  concur,  except  Eabl,  J.,  not  voting,  and  Gbat«  J.«  not  sitting. 


(109  N.  Y.  496) 

Brooks  v.  Ackerly  et  ai.» 
iCfywrt  of  Appeals  of  New  York.    June  6, 1888.) 

I.  Partition— By  Judicial  Proceedings— Rights  op  Purchaser— Lis  Pendens. 

Where  the  defendants  in  partition  proceedings,  after  notice  of  lis  pendens  is  duly 
filed  against  them,  execute  a  mortgage  upon  the  land  in  dispute,  the  title  of  the  pur- 
chaser under  the  partition  proceedings  is  to  be  deemed  good  against  an  assignee  of 
the  mortgage,  under  Code  Civil  Proc.  N.  Y.  §§  1670, 1671, 1657,  sub.  2,  providing  that 
judgment  in  partition  proceedings  shall  be  conclusive  as  to  every  person  claiming 
through  a  party  thereto  "by  title  accruing  after  the  filing  ♦  •  •  of  a  notice  oi 
the  pendency  oi  the  action.  ** 

S.  Same— Power  of  Court  to  Order  Sale. 

It  is  discretionary  with  the  court  in  partition  proceedings  to  direct  a  sale  or  act- 
ual partition  under  Code  Civil  Proc.  W.  Y.  §  1547,  providing:  "Where  it  •  ♦  ♦ 
appears  to  the  court  •  •  •  that  the  property,  or  any  part  thereof,  is  so  circum- 
stanced that  a  partition  thereof  cannot  be  made  without  great  prejudice  to  the  own- 
ers, the  Interlocutory  judgment,  except  as  otherwise  specially  prescribed  in  this 
article,  must  direct  that  the  property,  or  the  part  thereof  which  is  so  droumstanoed, 
be  sold  at  public  auction.  *' 

Appeal  from  general  term,  supreme  court,  Second  department. 

This  action  was  to  foreclose  a  mortgage  of  $500,  executed  May  21,  1884, 
upon  premises  in  Brooklyn,  by  Emma  and  Samuel  S.  Ackerly  to  Maria  Moss, 
and  by  her  assigned  to  the  plaintiff.  Alma  L.  Brooks.  A  sale  of  the  premises, 
with  other  relief  customary  in  such  actions,  was  sought  for.  Davey  was 
made  defendant  as  one  acquiring  an  interest  in'the  mortgaged  premises  sub- 
sequent "to  the  lien  of  the  mortgage."  He  answered,  setting  up  title  ac- 
quired upon  partition  of  premises  (of  which  those  mortgaged  form  a  part)  in 
an  action  commenced  prior  to  July  26,  1883,  to  which  the  said  Emma  and 
Samuel  S.  Ackerly  were  parties,  and  against  each  of  whom  a  lis  pendens  in 
said  partition  suit  was  on  that  day  filed  and  indexed.  He  claimed  that,  as  to 
him,  the  complaint  in  the  foreclosure  action  should  be  dismissed.  Upon  trial 
the  court  at  special  term  so  held,  and  its  judgment  to  that  eQect  was  afiirmed 
by  the  general  term.  The  plaintiff  appeals.  Section  1546  of  the  New  York 
Code  of  Civil  Procedure  provides:  "The  interlocutory  judgment  must  declare 
what  is  the  right,  share,  or  interest  of  each  party  in  the  property^  as  far  as 
the  same  has  been  ascertained,  and  must  determine  the  rights  of  the  parties 
therein.  When  it  is  found  by  the  verdict,  report,  or  decision,  or  where  it  ap- 
peal's to  the  court,  upon  an  application  for  judgment  in  favor  of  the  plaintiff, 
that  the  propeity,  or  any  part  thereof,  is  so  circumstanced  that  a  partition 
thereof  cannot  be  made  without  great  prejudice  to  the  owners,  the  interlocu- 
tory judgment,  except  as  otherwise  specially  prescribed  in  this  article,  must 

1  Affirming  80  Hun,  657,  mem. 
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direct  that  the  property,  or  the  part  thereof  which  is  so  circumstanced,  be  sold 
at  public  auction.  Otherwise  an  interlocutory  judgment  in  favor  of  the  plain- 
tiff must  direct  that  partition  be  made  between  the  parties,  according  to  their 
respective  rights,  shares,  and  interests."  Section  1557,  sub.  2,  provides  that 
final  judgment  shall  be  conclusive  as  to  (1)  each  party;  and  "(2)  each  person 
claiming,  from,  through,  or  under  such  a  party,  by  title  accruing  after  the 
filing  of  the  judgment  roll,  or  after  the  filing,  in  the  proper  county  clerk^s 
ofiice,  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  in  article  ninth 
of  this  title."  Section  1670  authorizes  the  filing  of  notice  of  lis  pendens  in 
actions  affecting  the  title  to  real  estate,  and  section  1671  provides  what  tbe 
effect  of  such  notice  shall  be. 
Mr.  JohnsoUf  for  appellant.    Mr.  Steams^  for  respondents. 

Danforth,  J.  The  findings  of  the  trial  court  sustain  the  defense.  It  was 
within  the  discretion  of  the  court  before  whom  the  partition  proceedings  were 
pending  to  direct  a  sale  or  actual  partition  of  the  premises  involved,  (Code,  § 
1546;  Scott  V.  Quemsey,  48  N.  Y.  106;)  and,  a  sale  having  been  ordered^  the 
title  of  the  purchaser  is  to  be  deemed  good,  not  only  as  against  the  parties  to 
the  action  and  their  representatives,  but  against  any  person  claiming  from  or 
under  such  party  by  title  accruing  after  the  filing  of  a  proper  notice  of  the 
pendency  of  the  action.  Code',  §  1557,  sub.  2;  Id.  §§  1670,  1671.  Such  was 
the  plaintiff's  position.  Tbe  mortgagor  was  a  party  to  the  partition  suit,  and 
the  mortgage  under  which  the  plaintiff's  claims  were  made  was  subsequent 
to  the  effective  filing  and  indexing  of  the  lis  pendens  in  that  suit,  and  in  re- 
gard to  which  the  statute  was  complied  with.  It  was  the  duty  of  the  court 
below  to  give  effect  to  its  provisions,  and,  having  done  so,  its  judgment  should 
be  affirmed.    The  judgment  appealed  from  is  therefore  affirmed. 

All  concur. 


(109  N.  Y.  564)  

Pboplb  ex  rel.  Killeen  v.  Angle  et  aU^ 
(Coy/rt  of  Appeals  of  New  York.    June  5, 1888.) 

L  Officb  Ain>  Offickr— ELioiBnjTT— New  York  Civil  Service— Canal  Employes. 
Laws  N.  T.  1888,  o.  854,  which  provides  for  the  appointment  of  a  civil  service 
commission,  with  authority  to  provide  for  competitive  examinations  for  testing  the 
fitness  of  applicants  for  the  paolic  service  according  to  a  certain  classification,  and 
that  all  appointive  offices,  etc.,  shall  he  filled  by  selection  from  among  those  graded 
highest  as  the  result  oi  such  competitive  examinations,  does  not  apply  to  the  ap- 
pointment of  persons  employed  in  the  care  and  management  of  the  canals:  Const. 
If.  Y.  art.  6,  C8,  creating  the  office  of  superintendent  of  public  works,  giving  that 
officer  exdnsive  power  to  select  and  appoint  his  subordinates. 

2.  Same— Constitutional  Law— Construction  of  Amendment. 

Const.  N.  Y.  art.  5,  §  8,  an  amendment  adopted  in  1876,  which  creates  the  office  of 
superintendent  of  public  works,  and  providing  that  all  persons  employed  in  the  care 
and  management  of  the  canals  shall  be  appointed  and  oe. subject  to  supervision  or 
removal  by  him,  is  not  to  be  construed  in  connection  with  article  5,  §  6,  of  the  orig- 
inal constitution,  which  provides  that  ^the  powers  and  duties  of  the  respective 
boards,  and  of  the  several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law, '^  as  that  would  make  the  amendment  in- 
effectual, while  each  provision  has  some  offloe  to  perform ;  and,  where  there  is  any 
repugnancy  between  an  amended  statute  or  constitntion  and  theoriginalf  the  latter 
must  be  regarded  as  repealed. 

Appeal  from  general  term,  supreme  court,  First  department. 

Thomas  J.  Killeen  made  application  to  the  supreme  court  for  an  order  di- 
recting that  a  peremptory  writ  of  mandamus  issue,  requiring  Clarence  B. 
Angle,  secretary  of  the  New  York  state  civil  service  commission,  and  John 
Jay  and  Henry  A.  Eichmond,  composing  the  New  York  civil  service  commis- 
sion, to  admit  relator  to  examination  as  to  his  fitness  for  the  office  of  collector 
of  canal  statistics.  From  an  order  refusing  the  maiidatnus  relator  appeals. 
• 

lAffirmhig  47  Hun,  183. 
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Bverett  P,  Wheeler,  for  appellant.    2),  O^Brien,  for  respondents. 

Rtjger,  C.  J.  This  appeal  brings  before  us  for  review  an  order  of  the  gen- 
eral term  of  the  supreme  court  denying  an  application  by  the  relator  for  a 
mamlamus  to  compel  the  New  York  civil  service  commission  to  admit  him  to 
examination  as  to  bis  fitness  to  perform  the  duties  of  the  office  of  clerk  to  the 
collector  of  canal  statistics.  It  is  claimed  that  the  relator  became  entitled  to 
the  writ  by  virtue  of  the  provisions  of  chapter  354  of  the  Laws  of  1883,  creat- 
ing a  civil  service  commission  for  the  state,  and  the  rules  issued  in  pursuance 
of  authority  thereby  conferred.  It  must  be  conceded  that  this  claim  is  well 
founded,  provided  these  statute's  and  rules  are  to  be  enforced  according  to  the 
plain  meaning  and  intent  of  the  statute.  It  is,  however,  contended  by  the 
respondent  that,  so  far  as  such  statutes  and  rules  intrench  upon  the  power 
and  authority  to  manage  and  control  the  business  of  the  canal  department, 
and  appoint,  remove,  and  suspend  his  subordinates  at  pleasure,  conferred  upon 
the  superintendent  of  public  works  by  the  constitution,  they  are  unconstitu- 
tional and  void,  and  therefore  neither  impose  the  duty  nor  confer  authority 
upon  the  commission  to  make  the  examination  applied  for.  This  contention 
brings  before  the  court  one  of  the  mose  important  and  delicate  duties  it  is  ever 
called  upon  to  perform,  viz.,  to  pronounce  upon  the  constitutionality  of  an 
act  of  the  legislature;  and,  within  settled  rules.  It  requires  a  case  to  be  made 
showing  clearly  that  the  statute,  when  fairly  and  reasonably  construed,  is 
brought  into  conflict  with  some  provision  of  the  constitution,  be  fore  the  court 
can  be  justified  in  pronouncing  it  an  unauthorized  expression  of  legislative 
will.  .  If  the  act  and  the  constitution  can  be  so  construed  as  to  enable  both  to 
stand,  and  each  can  be  given  a  legitimate  office  to  pei-form,  it  is  the  duty  of 
the  court  to  give  them  such  construction;  but  if  this  cannot  be  done  it  is 
equally  our  duty  to  declare  the  supremacy  of  the  constitutional  provision,  and 
tlie  nullity  of  the  statute.  While  every  presumption  is  in  favor  of  the  con- 
stitutionality of  the  law,  if,  nevertheless,  it  appears  that  its  enforcement  must 
necessarily  produce  a  confiict  with  the  letter  or  spirit  of  the  constitution,  it  is 
the  duty  of  the  court  to  condemn  the  law. 

There  is  but  little  dispute  between  the  parties  as  to  the  rules  governing  the 
interpretation  of  statutes,  and  that  subject  may  be  disposed  of  by  reference 
to  the  rule  stated  in  the  head-note  of  People  v.  Potter,  47  N.  Y.  375,  which 
reads  as  follows:  "The  established  canons  of  construction  applicable  to  stat- 
utes, to-wit,  that  the  intent  of  the  law-maker  is  to  be  sought  for,  and,  when 
discovered,  is  to  prevail  over  the  literal  meaning  of  the  words  of  any  part  of 
the  law,  and  that  this  intent  is  to  be  discovered,  not  alone  by  considering  the 
words  of  any  part,  but  by  ascertaining  the  general  purposes  of  the  whole, 
and  by  considering  the  evil  which  existed  calling  for  the  new  enactment,  and 
the  remedy  which  was  sought  to  be  applied,  apply  as  well  to  the  construction 
of  a  constitution  as  to  that  of  a  statute  law." 

It  will  be  convenient,  then,  at  the  outset,  to  refer  briefly  to  the  history  of 
the  constitutional  amendment  of  1876,  and  the  causes  which  led  to  its  adop- 
tion, and  thus  obtain  a  view  of  the  object  which  its  framers  designed  to  ac- 
complish thereby.  Previous  to  its  adoption,  for  many  years,  the  management 
and  control  of  the  canals  of  the  state  had  been  mainly  intrusted  to  the  super- 
vision of  three  canal  commissioners,  each  one  having  special  charge  of  a  sep- 
arate division  of  the  canal,  and  to  a  board  of  canal  commissioners,  and  the 
canal  board,  each  having  functions  to  perform,  with  sometimes  joint  and 
sometimes  divided  responsibility  therefor.  Under  such  an  administration  of 
canal  affairs,  great  complaint  had  been  made  of  the  waste,  extravagance,  and 
inefficiency  of  the  system,  and  the  facilities  for  fraudulent  practices  which  it 
afforded  to  the  public  peculators,  and  the  difficulty  of  determining,  in  the 
multiplicity  of  the  officers  having  authority  over  the  subject,  wjio  was  justly 
responsible  therefor.    It  was  therefore  considered  desirable  that  a  change 
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should  be  made  in  the  method  of  conducting  that  department  of  the  public 
business.    Appl.  Cyc.  Mech.  for  1875,  tit.  "Kew  York. "  After  a  lengthy  and 
continued  discussion  of  the  subject  before  the  people,  it  was,  by  very  gen- 
eral consent,  determined  that  a  system  by  which  the  duties  theretofore  per- 
formed by  the  various  boards  and  officers  having  charge  thereof  should  be 
devolved  upon  a  single  officer,  who  should  give  security,  and  be  held  solely 
responsible  for  the  faithful  performance  of  such  duties,  would  effect  the  re- 
foiiDs  deemed  desirable,  and  the  amendment  to  the  constitution  was  there- 
fore adopted.    So  far  as  it  is  material  to  the  questions  here  involved,  it 
reads  as  follows:    "A  superintendent  of  public  worlcs  shall  be  appointed  by 
the  governor.    *    *    ♦    He  shall  be  required  by  law  to  give  security  for 
the  faithful  execution  of  his  office  before  entering  upon  the  duties  there- 
of.   He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the  care 
and  navigation  of  the  canals,"  and,  ** subject  to  the  control  of  the  legisla- 
ture, he  shall  make  the  rules  and  regulations  for  the  navigation  or  use  of  the 
canals.    *    *    *    Thesuperintendent  of  public  works  shall  appoint  not  more 
than  three  assistant  superintendents,  whose  duties  shiill  be  prescribed  by  him 
subject  to  modification  by  the  legislature.    ♦    ♦    ♦    All  other  persons  em- 
ployed in  the  care  and  management  of  the  canals,  except  collectors  of  tolls 
and  those  in  the  departn^nt  of  the  state  engineer  and  surveyor,  shall  be  ap- 
pointed by  the  superintendent  of  public  works,  and  shall  be  subject  to  suspen- 
sion and  removal  by  him."  It  is  apparent  from  these  provisions  that  it  was 
intended  thereby  to  create  a  new  scheme  for  the  management  of  the  canal 
affairs  of  the  state;  the  principal  feature  of  which  was  to  give  large  authority 
to  the  superintendent  in  their  management  and  control,  and  to  hold  him  to 
personal  accountability  for  any  failure  to  exercise  such  powers  in  the  interest 
and  for  the  benefit  and  advantage  of  the  people.    As  an  incident  of  this 
scheme  tlie  superintendent  was  ffiven  power,  subject  only  to  his  sense  of  duty 
and  the  obligations  of  his  oath  oi  office,  to  select  and  appoint  his  subordinates, 
and  was  to  be  made  pei-sonally  responsible  for  the  faithful  performance  of  the 
duties  assigned  to  them.    It  was  plainly  intended  thereby  to  leave  to  the  su- 
perintendent exclusively  the  determination  of  the  propriety  of  such  appoint- 
ments, and  the  sufficiency  of  the  qualifications  possessed  by  proposed  appoint- 
ees, and  to  hold  him  responsible  for  the  faithful  exercise  of  his  intelligence, 
judgment,  and  discretion  in  the  performance  of  that  duty.    The  broad  grant 
of  power  excludes  the  idea  that  it  was  intended  that  he  should  be  hampered, 
restricted,  or  regulated  in  its  exercise  by  any  extraneous  authority  whatever, 
except  such  as  might  be  authorized  by  other  constitutional  limitations  ex- 
pressly applicable  thereto.    When  this  amendment  was  adopted,  the  people  had 
plainly  before  them  the  question  as  to  the  mode  which  should  thereafter  be 
pursued  in  appointing  subordinate  officers  to  have  charge  and  control  of  the 
canals,  and  they  decided  to  confide  their  selection  to  the  superintendent,  and 
trust  to  his  judgment  for  the  faithful  performance  of  that  duty.    This  de- 
cision cannot  now  be  reversed  or  disregai'ded  without  overthrowing  the  fun- 
damental law,  althoujch  it  may  be  thought  that  a  better  method  of  performing 
such  duties  has  since  been  discovered.    Any  provision  of  law,  therefore, 
which  materially  interferes  with  the  freedom  of  selection  conferred  upon  the 
superintendent,  and  the  uncontrolled  exercise  of  his  judgment  in  investigat- 
ing and  determining  the  fitness  and  propriety  of  any  contemplated  appoint- 
ment, seems  to  us  not  only  to  conflict  with  the  terms  of  the  constitution,  but 
plainly  to  violate  its  spirit  and  intent.    Menges  v.  City  of  Albany ^  56  N.  Y. 
374. 

A  very  brief  summary  of  the  provisions  of  chapter  354  of  the  laws  of  1883, 
and  the  rules  adopted  thereunder,  so  far  as  they  are  material  to  this  discus- 
sion, will  show  to  what  extent,  if  any,  the  choice  of  the  superintendent  in  the 
appointment  of  his  subordinates  has  been  affected  by  the  so-called  civil  serv- 
ice legislation.    The  act  provides  for  the  appointment  by  the  governor,  with 
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the  advice  and  consent  of  the  senate,  of  three  persons  to  constitute  the  2Tew 
York  civil  service  commission.     This  commission  is  charged  with  the  duty 
of  aiding  the  governor  in  preparing  rules  to  carry  into  effect  the  act,  and, 
among  other  things,  to  provide  for  competitive  examinations  for  testing  the 
fitness  of  applicants  for  the  public  service  now  classified,  or  to  be  classified 
hereafter.    It  was  further  provided  that  '*all  the  offices,  places,  and  employ- 
ments so  arranged,  or  to  be  arranged,  in  classes,  shall  be  filled  by  selections 
from  among  those  graded  highest  as  the  results  of  such  competitive  exami- 
nations.*'   Section  7  then  enacts  that,  '* after  the  termination  of  eight  months 
from  the  expiration  of  the  present  session  of  the  legisluture,  no  officer  or  clerk 
shall  be  appointed  to  or  promoted  in  either  of  the  said  classes  now  existing, 
or  that  may  be  arranged  hereafter  pursuant  to  said  rules,  until  he  has  passed 
an  examination,  or  is  shown  to  be  specially  exempted  from  such  examination, 
in  conformity  herewith."     It  was  conceded  that  the  office  sought  by  the  re- 
lator is  classified  in  such  rules  under  Schedule  B,  as  an  office  subject  to  the 
provisions  of  the  act.    By  Rule  17  it  was  further  provided:   "Whenever  any 
officer,  having  the  power  of  appointment  to  or  employment  in  any  grade  or 
subdivision  in  this  schedule,  shall  so  request,  the  commission  shall  certify  to 
him  the  names  of  three  eligible  persons  who  are  graded  highest  on  the  proper 
register,  indicating  such  of  tiiem  (if  any)  as  have  been  honorably  discharged 
from  the  military  or  naval  service  of  the  United  8tafes  in  the  late  war.    From 
the  three  persons. whose  names  are  so  certified  the  officers  shall  make  a  selec- 
tion to  fill  the  vacant  place,  subject,  however,  to  the  provisions  of  rule  44. " 
This  rule  requires  such  appointment. to  be  filled  by  a  person  honorably  dis- 
charged from  the  army  or  navy  in  the  late  war,  though  graded  lower  than  the 
others  so  examined*  provided  there  be  such  persons  on  the  list  furnished.    It 
thus  appears  that  the  superintendent  is  absolutely  prohibited  from  making 
any  appointment  to  a  place  authorized  by  the  constitution  to  be  filled  by  him, 
unless  such  person  has  passed  the  examination  required  by  the  act.     He  is 
further  restricted  to  a  selection  from  among  the  names  of  three  persons  cer- 
tified to  him  by  the  commission,  unless  one  of  such  persons  shall  be  a  soldier 
or  sailor  honorably  discharged  from  the  service  of  the  United  States  in  the  late 
war,  in  'Which  case  he  is  required  to  appoint  such  soldier  or  sailor,  whatever 
his  grade  may  be  upon  such  list,  to  the  exclusion  of  all  other  applicants.     We 
are  not  at  all  disposeii  to  question  the  merits  of  thescheme'of  civil  service  ad- 
ministration which  has  been  inaugurated  under  these  laws,  but  we  believe 
that  one  which  more  effectually  annuls  and  overthrows  the  system  of  canal 
management  provided  by  the  constitution  could  scarcely  be  devised.    Under 
this  law  the  superintendent  is  absolutely  deprived  of  the  exercise  of  any  judg- 
ment, choice,  or  discretion  in  the  matter,  and  is  required  in  some  cases  to  ap- 
point the  single  individual  whose  name  is  presented  to  him  by  the  commis- 
sion, and  in  all  other  cases  his  choice  is  limited  to  a  selection  from  among 
three  persons  whose  names  may  or  may  not  be  all  submitted  to  him  by  the  same 
body.     Under  the  constitution,  the  superintendent  is  at  liberty  to  select  any 
person  for  appointment  from  among  the  million  or  more  citizens  of  the  state 
eligible  to  such  office,  while  under  the  statute  he  can,  at  the  best,  only  select 
from  the  three  names  furnished  to  him  by  a  tribunal  over  whom  he  has  no 
control,  and  the  efficiency  of  whose  te^ts  he  may  entirely  disapprove.    Whether 
this  mode  of  selecting  the  officers  in  question  is  a  wise  and  better  one  than 
that  provided  by  the  constitution  cannot  affect  the  decision  of  this  apppeal; 
for  the  sole  question  here  is  whether,  in  its  practical  operation,  the  statutory 
scheme  takes  away  a  power  otherwise  bestowed  by  the  organic  law.    It  is 
also  quite  immaterial  that  the  board  authorized  to  present  names  for  the  su» 
perintendent's  choice  determine  such  names  by  arbitrary  rules  which  exclude 
the  idea  of  any  discretion  or  personal  preference  on  its  part  in  the  selection  of 
such  names;  for  the  question  is  whether  the  mode  provided  materially  impairs 
or  destroys  the  scheme  provided  by  the  constitution.    If  it  does»  then  it  is  re- 
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pugnant  to  the  constitution,  and  must  be  condemned;  for  tlie  law  imputes  to 
the  legislature  an  intention  to  effect  those  results  which  are  the  necessary  and 
natural  consequences  of  the  execution  and  enforcement  of  the  laws  enacted 
by  it. 

It  seems  to  us  that  this  law  leaves  to  the  superintendent  only  the  barren  of- 
fice of  issuing  a  commission  to  a  peraon  whom  others  have  selected  for  his 
adoption,  wheieas  the  constitution  provides  that  he  shall  be  the  exclusive 
actor  in  determining  the  wisdom  and  propriety  of  the  proposed  appointment. 
Menges  v.  City  of  Albany^  56  N.  Y.  379.  It  cannot  be  reasonably  contended 
that  the  superintendent  has,  under  this  system,  any  such  freedom  of  action 
and  choice  as  is  implied  in  the  power  to  appoint  his  subordinates,  and  per- 
form the  duties  charged  upon  him  by  the  constitution.  Such  power  em  braces 
in  its  exercise  not  only  perfect  liberty  of  choice  as  to  the  person  to  be  ap- 
pointed, but  the  duty  of  personally  investigating  the  character  and  qualifica^ 
tions  of  the  proposed  appointee,  and  determining  his  fitness  to  discharge  the 
services  required  of  him.  This  was  a  duty  which  the  constitution  required 
him  personally  to  perform,  and  which  he  could  not  lawfully  delegate  to  any 
other.  Menges  v.  City  of  Albany,  supra.  Any  legislation  which  relieves 
him  from  the  obligation  to  exercise  his  judgment  and  skill  in  the  service  of 
the  people  deprives  them  of  the  contemplated  benefits  arising  therefrom,  and 
effects  a  radical  change  in  the  scheme  inaugurated  by  the  constitutional  pro- 
visions. The  great  impropriety  of  such  a  construction  is  made  apparent  by 
the  consequences  which  would  follow  from  taking  away  the  selection  and  ap- 
pointment of  his  subordinates,  and  at  the  same  time  holding  him  criminally 
and  pecuniarily  responsible  for  the  effects  of  their  misconduct  and  inefficiency 
in  the  performance  of  their  duties.  How  far  the  legislature  may  circumscribe, 
by  general  laws,  the  eligibility  of  the  citizen  to  fill  ofiices  in  the  civil  service 
of  the  state,  by  declaring  disqualifications  therefor  arising  out  of  special  cir- 
cumstances or  inconsistent  employments,  it  is  unnecessary  and  would  now  be 
unprofitable  to  consider;  but  we  think  it  entirely  clear  that  it  has  no  power 
to  impose  restrictions  directly  upon  one  who  possesses  constitutional  author- 
ity which  practically  destroys  or  impairs  the  exercise  of  such  authority.  The 
vice  of  this  legislation  is  that  it  is  directed  at  the  appointing  power  alone,  and 
enjoins  it  in  imperative  terms  to  refrain  from  the  exercise  of  that  power,  ex- 
cept under  conditions  and  restrictions  imposed  by  the  legislative  will  alone. 

It  is  further  contended  by  the  relator  that  section  6  of  article  5  of  the  consti- 
tution gives  some  support  to  the  legislation  under  consideration.  That  sec- 
tion provides,  in  general  terms,  that  'Hhe  powers  and  duties  of  the  several 
boards  and  of  the  several  officers  in  this  article  mentioned  shall  be  such  as  now 
are  or  may  be  hereafter  prescribed  by  law."  This  section  was  contained  in 
original  article  5  of  the  constitution  of  1846,  ai\d  applied  to  a  large  number  of 
state  officers  and  boards  besides  those  of  canal  commissionei*s,  and  the  board 
of  canal  commissioners  which  were  abrogated  by  the  amendent  of  1876.  The 
section  has  therefore  a  wide  operation,  even  though  it  be  held  not  to  apply  to 
the  offices  created  by  the  amendment.  Under  well-settled  rules  of  construc- 
tion, we  think  that  there  is  the  most  conclusive  reason  to  be  drawn  from  the 
language  of  the  amendment  itself  for  holding  that  it  was  not  intended  that 
the  section  quoted  should  apply  to  the  superintendent  of  public  works;  while 
in  the  act  of  framing  this  amendment  the  question  was  presented  to  its  authors 
how  far  the  powers  therein  attempted  to  be  conferred  should  be  limited  by  the 
supervision  of  the  legislature,  and  with  reference  to  that  subject  they  ex- 
pressed themselves  in  clear  and  explicit  terms.  Thus  the  superintendent  was 
authorized  to  prescribe  the  duties  of  tlie  assistant  superintendents,  subject  to 
modification  by  the  legislature,  and  also  to  make  rules  and  regulations  for  the 
use  and  management  of  the  canals  subject  to  the  saine  regulations.  These 
provisions  were  entirely  unnecessary,  if  it  were  supposed  that  the  offices  pro- 
vided for  by  the  amendment  were  subject  to  the  operation  of  section  6  of  ar- 
v.l7N.E.no.6 — 27 
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tide  5*  Under  established  rules  of  construction,  these  express  provisions  for 
the  supervision  by  the  legislature  over  the  cases  referred  to  afford  the  strong- 
est implication  that  in  other  respects  it  was  not  intended  to  leAve  the  powers 
conferred  by  the  amendment  to  such  control  or  supervision.  Bxpressio  unius 
peisonal  vel  rei  est  exclusio  altei-ius.  We,  however,  yield  our  fullest  sanc- 
tion to  the  doctrine  that  an  amended  constitution  "must  be  read  ai^  a  whole, 
and  as  if  every  part  had  been  adopted  at  the  same  time  and  as  one  law,  and 
effect  must  be  given  to  every  part  of  it,  each  clause  explained  and  qualified 
by  every  other  part.**  Railroad  Co.  v.  Anderson,  8  Abb.  N.  C.  452.  But, 
^hen  this  is  done,  the  question  remains  whether  the  f  ramers  of  the  amend- 
ment intended  that  a  general  provision  contained  in  the  original  instru- 
ment should  be  applicable  to  the  subject  of  such  amendment.  It  would  be 
quite  absurd  to  suppose  that  they,  while  framing  an  elaborate  scheme  of  pub- 
lic policy  to  be  incorporated  in  the  fundamental  law  of  the  state,  intended  to 
subject  it  to  the  openition  of  general  provisions  of  the  same  instrument  which 
might,  when  applied  thereto,  not  only  annul  the  express  grantB  of  power 
therein  contained,  but  also  authorize  each  successive  legislature  to  overthrow 
anfl  destroy  the  whole  object  and  effect  of  the  amendment  adopted.  To  hold 
;hat  this  was  the  intention  of  the  authors  of  the  amendment  would  require  us 
not  only  to  stultify  them,  but  would  stamp  their  work  as  an  idle  ceremony  of 
no  practical  importance  whatever.  It  is  a  primary  rule  of  construction  that, 
statutes  must  be  so  interpreted  as  to  give  effect  to  every  part  thereof,  and 
leave  each  part  some  ofiice  to  perform;  and  any  construction  which  deprives 
any  part  of  a  statute  of  effect  and  meaning,  and  leaves  it  ineffectual,  when  it 
is  susceptible  of  another  interpretation,  is  wholly  without  support  from  any 
authority.  It  is  also  a  familiar  rule  of  construction  that  if  there  be  any  re-; 
pugnancy  between  an  amended  statute  or  law  and  the  original,  which  cannot' 
be  so  construed  as  to  leave  them  both  to  stand  and  each  have  a  legitimate  of- 
fice to  perform,  the  original  enactment  must  be  deemed  to  have  been  repealed 
by  the  later  expression  of  the  legislative  wiU.  Railroad  Co,  v.  Anderson,  3 
Abb.  N.  G.  453;  Harrington  v.  Trustees,  10  Wend.  547.  These  rules  apply, 
as  well  to  the  Interpretation  of  constitutions  as  of  statutes.  In  People  y.' 
Potter,  supra,  it  was  said  that  "when  provisions  are  made  for  contingencies' 
apprehended,  or  for  occiisional  and  temporary  needs,  they  cannot  be  so  inter- 
preted as  to  clash  with  the  general  design,  but  should  be  in  harmonious  sub- 
servience thereto,  and  if  their  terms  conflict  with  those  provisions  which  are* 
made  part  of  the  essential  frame-work  of  the  general  plan,  and  are  of  usual 
continuous  and  imperious  operation,  the  former  must  yield  and  adapt  them- 
selves to  the  latter.  *'  We  are  therefore  of  the  opinion  that  section  6  of  article 
5  does  not  apply  to  the  superintendent  of  public  works  so  far  as  the  constitu- 
tion confers  express  power  upon  him  to  perform  the  duties  of  that  office,  and 
that  his  subordinates  do  not  come  under  the  operation  of  the  act  creating  the 
civil  service  commission.  It  follows  that  the  order  of  the  court  below  should 
be  affirmed. 
All  concur. 


(109  N.  Y.  669) 

Beed  c.  Hayt.! 

(Court  of  Appeals  of  New  York.    June  5, 1888.) 

1.  CoNTRAOT— Action  for  Breach— Pleading — General  and  Specific  Deniau 

In  an  action  for  breach  of  contract,  the  complaint  averred  that  plaintiff  had  per- 
formed aU  conditions  precedent  of  defendant's  liability,  and  the  answer  denied 
each  allegation  of  the  complaint  not  therein  admitted,  and  then  proceeded  to  enu- 
merate certain  particular  breaches  of  specified  conditions.  HeZo,  that  in  spite  of 
the  general  denial  therein,  the  answer  raised  issues  only  as  to  the  breaches  speciflo 
ally  named. 

1  AiBrming  61 N.  Y.  Super.  Ct  12L 
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S.  Same— Tendbb  of  PERroBacAHOs— Necessitt. 

In  an  action  on  a  contract  for  the  sale  of  stock,  providing  that  the  vendor  should 
deposit  it  with  a  trust  company  to  be  delivered  to  vendee  upon  payment  therefor, 
a  complaint  by  vendor  for  the  purchase  money,  which  avers  such  deposit,  need  not 
make  a  tender  of  the  stock. 

8.  Same— Parties— Non-Joinder— Waiver. 

In  an  action  upon  a  tripartite  agreement  between  plaintiff,  defendant,  and  a  cor- 
poration for  the  sale  of  stock  oi  said  company,  in  which  the  company  had  cove- 
nanted with  defendant  that  plaintiff  was  the  owner  of  the  stock  sold  to  defendant, 
the  answer  not  alleging  that  the  corporation  should  have  been  joined  as  defend- 
ant, the  non-joinder  will  not  defeat  plaintiff^s  right  to  recover:  it  not  appearing 
but  that  the  rights  of  all  parties  could  oe  definitely  determined  without  such  joinder. 

4.  Corporations— Officers— President— Salary  and  Advances— Payment  by  Stock. 
Where  the  president  of  a  corporation  has  served  as  such  for  many  years  without 
salary,  and  advanced  to  the  company  considerable  sums  of  money,  which  it  still  owes 
him,  the  directors  have  the  right  to  compensate  him  for  said  services  and  advances 
by  issuing  to  him  in  satisfaction  thereof,  in  good  faith,  all  the  shares  of  stock  re- 
maining in  the  treasury. 

t.  Sake— Meetings  of  Directobs— Validity— Estoppbi/— By  Acquiesobncb. 

A  president  of  a  corporation,  to  whom  stock  had  been  issued  for  services  and  ad- 
vances, sold  his  stock,  including  the  shares  so  issued,  to  defendant,  who  refused 
to  pay  the  purchase  money  on  the  ground  of  defect  of  title,  because  only  three  of 
the  five  directors  (of  whom  the  president  was  one)  were  present  at  the  meeting 
which  ordered  the  issuing  of  said  stock.  Neither  the  company,  as  then  consti- 
tuted, nor  after  the  resignation  of  said  president  and  Uie  election  of  defendant  as 
his  successor,  nor  any  stockholder,  made  any  objection  to  said  issue;  and  defend- 
ant, with  full  knowledge  of  the  facts,  used  the  other  stock  purchased  of  plaintiff, 
the  former  president,  took  an  extension  of  time  for  the  performance  of  the  con- 
tract of  sale,  and  neitner  as  president  nor  stockholder  made  any  attempt  to  annul 
or  avoid  the  acts  of  said  bowrd.  Held,  that  the  facts  amounted  to  a  ratification 
thereof  by  the  company,  and  that  defendant,  by  his  oonduot,  was  estopped  from 
denying  plaintiff^s  title  to  said  stock. 

(k  Same. 

The  stockholders  and  interested  parties  having  full  knowledge  also  of  the  fact  that 
the  directors  not  present  had  no  notice  of  said  meeting,  and  countenancing  plain- 
tlff^s  dealing  with  the  shares  as  his  own,  and  taking  no  steps  to  disaffirm  the  action 
of  the  boardfin  issuing  said  stock,  will  be  presumed  to  have  ratified  said  action, 
and  the  title  of  plaintiff  to  the  stock  will  be  validated  thereby. 

7.  Same— Stock— Contract  to  Convey— Aobbbmbnt  to  Pay  Indebtedness. 

The  contract  of  sale  of  corporation  stock  contained  a  provision  that,  if  any  debts 
or  liabilities  of  the  company  existed,  they  should  be  paid  by  the  company,  or  by  the 
plaintiff,  before  February  next.  Held,  that  this  stipulation  did  not  apply  to  debts 
created  after  the  date  oi  said  contract,  and  after  the  resignation  of  plamtiff,  and* 
the  election  of  defendant,  as  president  of  the  company. 

8.  Same— Abandonment— Option. 

After  failure  of  defendant  to  nay  the  purchase  money  for  the  stock  as  provided 
by  the  contract  of  sale,  plaintili,  at  defendants  request,  gave  him  an  option,  in 
writing,  to  take  the  shares  undelivered  under  the  contract,  upon  payment  to  the 
trust  company  of  the  money  defendant  had  promised  to  pay  by  the  contract;  and 
also,  by  like  request,  gave  an  option  to  a  third  party  to  take  those  shares,  with 
others,  uponpayment  of  a  sum  to  be  applied  to  deiendant's  indebtedness  under  the 
contract.  Heldy  that  these  options  did  not  amount  to  an  abandonment  of  the  con- 
tract by  mutual  consent. 

9.  Same— Damages  for  Bbeach— Hbasubb. 

In  action  for  breach  of  said  contract)  the  measure  of  damages  is  the  amount  of 
the  unpaid  purchase  money  named  in  the  agreement,  and  not  the  difference  be- 
tween the  agreed  price  and  the  market  value  of  the  stock,  plaintiff  not  having  heU? 
and  appropriated  the  stock  to  his  own  use. 

Appeal  from  general  term,  superior  coiirt,  city  of  New  York. 

Action  by  Samuel  C.  Beed  against  Ezra  A.  Hayt  upon  a  contract  for  the 
0ale  of  certain  shares  of  stock. 

The  issues  of  fact  in  this  action  were  tried  at  a  trial  term  of  the  superioi 
court  of  the  dty  of  New  York,  on  the  8th  and  11th  of  February,  1884.  before 
the  Honorable  George  L.  Inqbaham  and  a  jury.  The  court  directed  a  ver- 
dict for  the  plaintiff  for  929,483.69,  subject  to  the  opinion  of  the  general 
term.  After  argument  before  the  general  term,  judgment  for  the  plaintiff 
was  ordered  for  the  amount  of  the  verdict  and  costs.  Thereupon,  pursuant 
to  3ection  1839  of  the  Code  of  Civil  Procedure*  a  statement  of  facts  was  made. 
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The  action  is  upon  a  sealed  contract,  dated  Aufj^ust  16,  1880,  bj  wliich  the 
plaintiff  covenanted  and  agreed  to  sell  to  the  defendant,  and  be  covenanted 
to  purchase  from  the  plaintiff,  4,550  shares  of  the  capit^il  stock  of  the  "United 
States  Ice  &  Refrigerating  Company  of  the  City  of  New  York,"  for  $45,000, 
payable  as  follows:  $5,000  in  cash  on  the  27th  August,  1880;  615,000  paya- 
ble to  Central  Trust  Company  on  the  Ist  October,  1880;  and  the  remaining 
$25,000  payable  to  tlie  said  trust  company  at  any  time  prior  to  15th  Febru- 
ary, 1881 ;  which  $25,000  were  to  be  held  by  the  trust  company  for  six  months 
as  security  for  the  performance  of  the  plaintlff*s  covenants  contained  in  the 
contract  The  plaintiff  covenanted  to  deposit  with  the  trust  company  the 
certificates  for  the  stock,  duly  assigned  in  blank,  and  the  answer  of  the  de- 
fendant admits  that  the  contract  in  that  respect  was  performed.  The  plain- 
tiff alleged  in  his  complaint  full  performance  on  his  part  of  all  the  conditions 
and  requirements  of  the  contract;  and  the  defendant  in  his  answer  made  a 
general  and  certain  specific  denials.  It  was  provided  in  the  sealed  contract 
that,  if  any  debts  or  liabilities  of  the  company  or  incumbrances  on  its  patents 
existed,  they  should  be  paid  by  the  company,  or  by  the  plaintiff,  before  the 
1st  day  of  February,  1881.  One  of  the  defenses  set  up  by  the  defendant  was 
that  a  debt  was  due  to  Oscar  Stearns  of  about  $3,500,  and  a  judgment  record 
-was  put  in  evidence  showing  that  a  judgment  was  recovered  by  Stearns 
against  the  company  in  March,  1881,  for  $8,580.65;  but  it  appeared  that  the 
suit  was  founded  on  a  contract  made  by  the  defendant  company  after  the 
agreement  or  sealed  contract  between  the  parties  to  this  action  was  made. 
The  balance  due  plaintiff  on  the  contract,  of  $25,000,  has  never  been  paid, 
but  was  payable  February  15,  1881.  and  this  action  was  brought  to  recover 
it.  The  sealed  contract  was  a  tripatite  agreement  between  plaintiff,  defend- 
ant, and  the  corporation ;  and  by  it  the  corporation  covenanted  that  plaintiff 
was  the  owner  of  4,550  shares  of  its  stock,  full  paid  and  unassessable.  The 
other  facts  sufficiently  appear  in  the  opinion  of  the  superior  courts  genera} 
term,  which  is  as  follows: 

"Sedgwick,  C.  J.  The  propositions  which  have  been  argued  must  of  ne- 
cessity  be  confined  to  the  issues  raised  by  the  answer.  The  complaint  averred 
that  the  plaintiff  had  performed  all  conditions  precedent  of  defendant's  lia- 
bility. The  answer  denied  each  and  every  allegation  in  the  complaint  not 
herein  admitted.  This,  if  left  by  itself,  might  have  made  an  issue  as  to  each 
condition  precedent  in  the  contract.  Suoh  was  not  its  intention,  for  the  an- 
swer proceeds:  *  That  the  plaintiff  has  not  duly  performed  all  the  conditions 
of  said  agreement  on  his  part,  but,  on  the  contrary,  although  said  agreements 
contained  '  conditions,  etc.;  and  then  it  enumerates  certain  things,  which  it 
specifically  alleges  show  that  the  conditions  had  not  all  been  performed.  The 
issue  is  thus  confined  to  the  particular  breaches  of  condition  specifically  re- 
ferred to.  These  matters  will  have  further  attention  in  considering  the  rea- 
sons urged  by  the  learned  counsel  for  defendant  for  setting  aside  the  verdict. 

"In  the  absence  of  an  allegation  in  the  answer  that  the  coiporation  should 
have  been  made  a  defendant,  the  plaintiff  should  not  be  prevented  from  re> 
covering,  as  it  does  not  appear  that,  without  the  corporation  as  a  defendiUit, 
the  rights  of  the  present,  parties  cannot  be  definitely  determined.  A  tendei 
of  the  shares  was  not  necessary,  as  the  contract  provided  that  they  should 
be  placed  with  the  trust  company,  and  that  while  there  the  defendant  should 
pay  as  provided.  The  answer  does  not  defend  on  the  ground  that  the  plain- 
tiff had  not  deposited  the  resignations  of  their  directors,  as  required  by  the 
contract.  It  has  already  been  shown  in  what  manner  the  defendant  pleaded 
'the  breaches  of  conditions.  The  answer  makes  no  reference  to  this  subject. 
But  the  testimony  shows  that  the  plaintiff  performed  in  this  respect. 

"The  counsel  for  the  defendant  relies  on  the  correctness  of  the  following 
propositions  maintained  by  him:  (1)  That  the  plaintiff  was  not  the  owner  of 
1,622  of  the  4,550  shares  which  he  contracted  to  sell  to  the  defendant;  and  (2) 
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that  these  1,622  shares  were  not  full  paid  and  unassessable  shares.  The  con- 
tract provided  that  •  the  party  liereto  of  the  first  part  [that  is,  the  plaintiff]  is 
the  owner  of  the  4,550  shares  of  the  said  stock,  full  paid  and  unassessable  as 
aforesaid.-  The  defense  in  the  answer,  as  to  this  subject-matter,  is  that  *  the 
plaintiff  was  not,  and  never  was,  the  owner  in  good  faitli  of  about  1,622  shares 
of  the  said  stock,  so  deposited  by  him,  and  could  not  lawfully  transfer  tlie 
same  to  the  defendant,  so  as  to  create  an  absolute  and  unimpeachable  title 
thereto  in  ttiis  defendant,  for  the  reason  that  said  shares  of  stock  were  the 
property  of  the  said  company,  and  had  been  at  a  meeting  of  the  board  of  di- 
rectors of  said  company,  held  without  notice  to  all  of  said  directors,  at  which 
meeting  were  present  only  the  plaintiff  and  two  others  of  said  company,  un« 
lawfully  voted  to  the  plaintiff,  without  consideration  therefor,  and  thereupon 
transferred  to  him,  lu  fraud  of  the  rights  of  said  company,  and  of  the  stock- 
holders therein/  The  proof  that  certificates  for  such  shares  had  been  issued 
to  the  plaintilf  made  it  necessary  for  the  defendant  to  show  that  the  facts  ex- 
isted which  would  inv:ilidate  tiie  shares  in  the  hands  of  the  defendant.  He 
proved  the  following  facts:  About  a  year  before  making  the  contract  in  ques- 
tion there  was  held  a  special  meeting  of  the  board  of  directors.  Three  direct- 
tors,  including  the  plaintiff,  were  present.  The  following  resolution  was 
adopted:  *That  whereas,  the  president  [the  present  plaintiff]  had  filled  that 
office  since  the  organization  of  the  company  in  January,  1869,  without  the 
receipt  of  any  salary,  and  had  also  advanced  to  the  company  considerable  sums 
of  muney  which  have  not  been  repaid  him.  resolved,  that  all  the  shares  of  stock 
now  remaining  in  the  treasury,  as  well  as  all  that  may  now  be  due  to  it,  held 
as  collateral,  be,  and  hereby  is,  donated  and  given  to  the  said  Reed,  the  same 
to  be  in  full  payment  for  such  services  and  such  advances  as  aforesaid.*  The 
certificate  for  the  1.622  shares  was  thereupon  issued  to  the  plaintiff,  he  him* 
self  signing  the  certificate  as  president.  There  was  no  proof  that  the  shares 
held  as  collateral  amounted  to  any  particular  sum,  or  that  any  such  shares 
had  been  issued  to  the  plaintiff.  It  was  proved  that  one  of  the  five  directors 
had  not  received  notice  of  the  intended  meeting.  The  plaintiff  testified  that 
he  had  given  one  to  a  boy,  to  bo  delivered  to  that  director.  He  further  testi- 
fied that,  before  the  meeting,  he  had  advanced  in  money  to  the  corporation 
$20,000;  that  he  had  received  no  compensation  for  his  services  as  president, 
and  had  never  claimed  any;  and  that  the  offer  of  compensation  was  made  by 
the  other  directors  present  at  the  meeting. 

"The  answer,  it  will  have  been  noticed,  does  not  rest  a  defense  upon  the 
stock  not  being  full  paid,  and  being  *' unassessable."  Such  a  defense  would 
imply,  that  the  plaintiff  might  be  the  owner,  although  liable  to  respond  to 
creditors,  on  certain  conditions.  The  defense  is  that  the  corporation  was  the 
owner  of  the  shares,  and  the  plaintiff  was  not  the  owner,  because  the  trans* 
action  by  which  they  were  issued  was  void,  or  might  be  avoided,  as  against 
the  defendant,  who  took  with  notice  of  the  facts;  for  the  reasons  (1)  there 
was  no  consideration  for  the  transfer;  (2)  it  was  invalid,  because  the  plain- 
tiff, being  a  trustee  of  the  company,  could  not  make  a  quorum,  when  without 
him  there  would  be  no  quorum  competent  to  transact  business  in  the  interest 
of  himself  peraonally;  (3)  the  meeting  was  invalid  for  want  of  notice  to  all 
the  trustees. 

"The  first  position  is  against  the  fact.  The  consideration  was  the  satisfac- 
tion of  a  debt  due  by  the  company  to  the  plaintiff.  In  Barnes  v.  Broum, 
80  X.  Y.  527,  the  plaintiff  took  broader  ground  than  is  occupied  by  the  plain- 
tiff here,  and  alleged  that  the  stock  which  had  been  transferred  to  him  •  was 
not  full-paid  stock,  but  the  certificates  were  unlawfully  issued,  without  any 
consideration,  for  the  pur])08e  of  making  up  stock  tu  be  delivered  under  the 
contract'  The  action  was  for  damages  for  the  fraud  in  delivering  to  him 
the  stock  under  a  contract  which  called  for  full-paid  capital  stock.  The 
complaint  did  not  allege  that  the  company  had  not  issued  or  transferred  the 
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shares,  or  that  the  defendants  were  not  the  owners  thereof.  The  case  has 
some  bearing  upon  this  appeal,  because  it  referred  to  the  consideration  for 
which  the  company  issued  the  certificates  of  shares.  The  court  in  the  opinion 
says  that  the  plaintiif  proved,  by  the  minutes  of  the  company,  that  the  shares 
were  issued  by  the  defendants  ostensibly  for  moneys  advanced  and  services 
rendered.  Thereupon  the  plaintiff  offered  to  prove  that  the  stock  was  issued 
without  any  valid  consideration  of  paymont,  and  for  the  purpose  of  making 
up  stock  to  be  delivered  to  the  plaintiff  under  the  contract  in  action.  It  is  there 
said:  *The  obligation  to  bind  the  plaintiff  for  such  stock  could  not  be  dis- 
charged by  delivering  to  him  worthless,  spurious  stock,  wrongfully  issued  by 
the  company,  without  any  consideration  received  therefor.  It  is  not  claimed, 
and  could  not  be  claimed,  that  the  corporation,  or  its  directors,  could  create 
any  valid  stock  by  issuing  the  same,  without  any  consideration.'  •  The  proof 
thus  offered  was  very  material,  and,  if  received,  would  have  gone  far  to  wards 
completing  the  proof  requisite  to  sustain  the  action.'  The  court  did  not  bold 
that  the  proof  given  of  the  minutes  showed  that  issuing  of  stock  for  moneys 
advanced  was  no  consideration,  but  did  hold  that  the  plaintiff  was  entitled  to 
show  that,  in  fact,  there  w<is  no  consideration;  in  other  words,  that  the  con- 
sideration appearing  on  the  minutes  did  not  exist  in  fact.  In  the  present 
case,  there  was  no  dispute  that  the  plaintiff  had  made  the  advances  as  testi- 
fied by  him,  and  took  the  shares  in  satisfaction  of  that  demand.  The  fact 
of  the  advances,  and  that  good  faith  were  not  denied,  it  seems  to  me,  makes 
the  issuing  of  the  shares  the  equivalent  of  a  money  subscription,  offset,  as  it 
might  be,  by  the  amount  due  to  the  plaintiff.  There  was  intrinsically  no 
fraud  upon  the  company,  stockholders,  or  creditors;  for  each  of  these  were 
placed  in  a  better  relation  to  their  interests  in  the  property  of  the  company  by 
the  plaintiff  relinquishing  his  place  of  preference  as  creditor,  for  a  right  to 
share  after  payment  of  debts.  The  first  position  should  be  held  not  to  be 
valid. 

'*  As  to  the  second  position,  its  merits  rest  upon  the  fact  that  the  plaintiff, 
as  a  trustee,  could  not  act  for  the  company  in  a  transaction  in  which  he  re- 
ceived a  benefit.  This,  however,  is  to  be  limited  by  further  saying  that  his 
beneficiaries  could,  if  they  thought  it  to  their  interest,  ratify  his  act,  or,  at 
their  option,  avoid  it.  The  company  was  a  party  to  the  agreement  iii  this 
case,  and  would  be  held  to  have  ratified  the  issuing  of  the  certificate  of  the 
shares,  if  it  were  not  that  their  execution  of  the  agreement  was  made  by  the 
plaintiff  himself.  The  company,  as  appears  by  the  plaintiff's  testimony, 
forthwith  went  into  the  control  of  other  persons;  the  plaintiff  resigning, 
and  the  defendant  taking,  the  office  of  president.  There  was  no  avoidance 
of  the  issuing  of  the  shares,  and  the  assent  and  tacit  ratification  by  the  com- 
pany was  guided  by  the  defendant  himself.  The  other  beneficiaries  were 
stockholders.  None  of  these  have  in  fact  assailed  the  issuing  of  the  certifi- 
cate. Whether  they  might  do  so  in  a  proper  action  should  be  considered  in 
view  of  the  fact  that  the  defendant  was  to  become  a  stockholder  upon  per- 
formance of  the  agreement.  He  did,  upon  part  performance,  receive  some  of 
the  shares  of  another  kind,  as  to  which  there  was  no  dispute.  At  the  end  of 
nine  months  from  the  making  of  the  contract,  he  learned  the  facts  of  the 
issuing  of  the  stock,  and  after  that  he  took  the  benefit  of  an  extension  of  time 
of  performance,  for  such,  substantially,  was  the  option  that  will  be  hereafter 
referred  to,  until  the  7th  of  June.  The  plaintiff *s  position,  in  the  mean 
time,  was  that  he  could  not  enforce  his  claims  against  the  company  for  the 
advances.  This  made  it  necessary  for  the  defendant,  as  stockholder,  to  avoid 
at  once  the  action  of  his  trustee,  the  plaintiff,  unless  he  wished  to  affirm  the 
validity  of  the  shares.  No  steps  were  taken  towards  disaffirmance,  and  he 
consequently,  in  effect,  affirmed.  If  he  did  not  disaffirm,  there  is  no  reason 
for  supporting  a  defense  that  some  other  stockholder  might  therefore  disaf- 
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firm.  Such  a  possibility  cannot  be  entertained  in  favor  of  the  defendant,  in 
view  of  his  own  acts. 

''Simihtr  considerations  apply  to  the  third  position,  that  the  meeting  of  di- 
rectors was  invalid  for  want  of  notice  to  them.  Besides  the  mere  resolution 
at  the  meeting,  the  transaction  had  been  executed,  the  plaintiff  had  received 
tlie  certificate,  and  had  satisfied  his  demand  against  the  company.  This  ex- 
ecuted transaction  could  not  be  opened  by  any  one,  except  through  the  ac- 
tion of  a  court  of  equitable  jurisdiction,  and  it  would  require  that  the  plain- 
tiff  be  placed  in  his  original  position.  80  far  as  the  proof  of  the  defendant 
discloses,  eveiy  one  interested  had  countenanced  or  ratified  the  plaintiff's 
dealing  with  the  stock  as  owner,  with  a  knowledge  of  the  facts,  and  the  ac- 
tion referred  to  would  not  lie. 

"Another  defense  was  that,  before  the  time  for  the  deliveiy  of  the  shares  in 
question,  the  company  had  become  indebted  to  Mr.  Stearns  in  the  sum  of 
$3,000.  If  this  indebtedness  was  within  the  intention  of  the  agreement,  it 
was  to  be  provided  for  by  being  paid  out  of  the  $25,000,  which  the  defend- 
ant was  to  pay,  and  perhaps  the  defendant  might  have,  on  that  account, 
reduced  the  recovery  directed  below.  This  was  not  requested  by  him.  There 
are  many  phrases  in  the  contract  which  refer  to  the  matter  of  the  company's 
indebtedness.  It  is  impracticable  to  state  them  all.  I  will  have  to  be  con- 
tent with  giving  my  opinion  that,  in  view  of  the  whole  contract,  it  did  not 
intend  that  the  indebtedness  of  the  company  it  referred  to  should  be  a  debt 
contracted  by  the  company,  after  the  defendant  had  become  its  president* 
according  to  the  purposes  of  the  contract. 

*' Another  defense  was  that  the  contract  was  abandoned  by  mutual  consent, 
and  agreement  of  the  parties.  There  was  no  express  agreement  of  that  kind* 
The  facts  that  were  relevant  to  the  defense  were  that,  after  a  breach  by  de- 
fendant, the  plaintiff,  at  defendant's  request,  gave,  in  writing,  an  option  to 
riefendant  to  take  the  shares  undelivered  under  the  contract,  upon  payment 
to  the  Central  Trust  Company  of  the  money  that  the  defendant  had  promised 
to  pay  by  the  contract.  Also,  at  the  request  of  defendant,  the  plaintiff  had 
given  a  third  person  an  option  to  take  these  shares,  and  another  1,000  shares, 
upon  payment  of  a  sum  which  was  to  be  applied  to  the  defendant's  indebted- 
ness under  the  present  contract.  Neither  of  these  options  was  carried  out. 
The  evidence  showed  that  it  was  not  the  intention  of  the  parties  that  the 
gfving  of  the  options  should  annul  the  present  contract,  but  that,  if  money 
should  be  paid  upon  them,  that  money  should  go  in  liquidation  of  the  amount 
due  upon  the  contract,  which  it  was  intended  should  be  kept  alive.  In  fact, 
the  option  given  to  the  defendant  was  nothing  more  than  an  extension  of 
time,  for  the  purpose  of  his  performing  the  contract. 

'*The  last  position  to  be  noticed  is  tliat  the  true  measure  of  damage  was  the 
difference  between  the  market  value  of  the  stock  and  the  price  named  in  the 
agreement.  This  implies  that  the  plaintiff,  upon  breach  of  the  contract,  had 
taken  the  stock,  and  appropriated  it  to  himself,  and  did  not  hold  it  for  the 
defendant.  Tlie  facts  do  not  show  such  an  implication.  The  testimony  did 
not  prove  that  the  plaintiff  held  the  stock  otherwise  than  for  the  defendant. 
Motion  for  judgment  for  plaintiff  in  the  amount  of  the  verdict  granted,  with 
costs. 

"Van  Yorst  and  Preedman,  JJ.,  concurred.  •• 

N'.  C.  Moak,  for  appellant.    8amH  C.  Reed^  for  respondent. 

Per  Curiam.  So  far  as  the  questions  raised  on  this  appeal  are  material, 
they  were  fully  discussed  by  the  learned  court  whose  judgment  is  complained 
of.  51  N.  Y.  Super.  Ct.  121.  The  appellant  fails  to  sliow  any  error  in  the 
steps  by  which  the  conclusion  of  that  court  was  reached,  and  with  it  we  fully 
concur.    The  judgment  should  be  affirmed. 

All  concur. 
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(109  N.  y.  500) 

Meb  et  al,  0.  McNiDER.i 
(Cou/rt  of  Appeals  of  New  York,    June  5, 1888.) 

1.  SAX.S— When  Title  Passes— Risks  of  Shipmsht. 

The  agreement  between  the  parties  was  in  these  words:  ** New  York,  January 
8, 18t$2.  Sold  for  account  of  Mee,  Billings  &  Co.,  London,  to  James  McNider.  five 
hundred  (500)  bags  prime  fermented  Bahia  cocoa,  at  69s.  per  cwt.,  C,  P.  &  L.  by 
steamer  to  N.  Y. ;  buyers  to  furnish  cable  credit,  or  pay  banker's  oommisston. 
Arthur  R.  Kttb,  Broker,  "—it  being  admitted  that  the  letters  **C.,  F.  &  L  "  meant, 
**to  include  cost,  freight,  and  insurance. "  Held,  that  upon  shipment  by  the  vendor 
the  obligation  of  the  purchaser  attached,  and  injury  to  the  cocoa  durinu  the  voyage 
is  no  excuse  for  non-performance. 

S.  Same— Action  for  Price— Provinoh  of  Jxtrt. 

Where  the  amount  due,  if  anything,  is  conceded,  and  the  liability  depends  upon 
the  construction  of  a  written  agreement,  a  submission  of  the  case  to  a  jury  is  uu 
necessary. 

8.  Appeal— Review— Objections  not  Raised  Below. 

Where,  at  the  trial,  the  only  contention  upon  the  facts  was  that  the  goods  were* 
not  in  prime  condition— were  not  merchantable — ^when  they  came,  and  a  contention 
upon  the  law  that  in  consequence  of  that  defect  defendant  was  relieved  from  lia 
bility,  the  appellate  court  will  not  consider  an  assignment  of  error  that  the  cour: 
erred  in  overlooking  the  circumstance  that  ''no  bill  of  lading  and  no  poUqy  of  insur- 
ance had  been  delivered  to  defendants " 

Appeal  from  general  term,  supreme  court.  First  department. 
Action  hy  George  B.  Mee  et  al,  against  James  McXider  for  pricse  of  500 
bags  cocoa.    Judgment  for  plaintifts,  and  defendant  appeals. 
Adolph  X.  Sanger t  f-or  appellant.     Wheeler  H*  Feckham,  for  respondents. 

Danforth,  J.  The  agreement  between  the  parties  was  in  these  words: 
*New  York,  January  3,  1882.  Sold  for  account  of  Mee,  Billings  &  Co.. 
London,  to  James  McNider,  6ve  hundred  (500)  bags  prime  fermented  Bahia 
cocoa,  at  59s.  per  cwt„  C,  F.  &  I.,  by  steamer  to  N.  Y.;  buyers  to  furnish 
cable  credit,  or  pay  banker's  commission.  Arthur  R.  Kyte,  Broker. "  The 
answer  admits  that  the  letters  "0.,  F.  &  I."  mean,  "to  include  cost,  freight, 
and  insurance;"  and  the  question  is,  who,  under  the  contract,  took  the  risk 
of  the  voyage?  The  relation  between  the  parties  was  that  of  vendor  and  ven- 
dee. The  former,  residing  in  London,  undertook  ^to  sell,  and  the  latter,  re- 
siding in  New  York,  undertook  to  buy,  the  article  named.  The  price  is  6xed 
at  59  shillings  per  cwt.,  and  this  is  made  up  of  the  cost,  the  freight,  and  the 
premium  of  insurance.  Thus  the  purchaser  deals  with  the  matter  in  gross, 
and  not  in  detail;  transacts  the  various  branches  of  the  business  with  one 
person,  instead  of  three;  fixes  his  liability  at  a  lump  sum;  and,  in  case  of  loss, 
will  recover  the  amount  of  his  interest  under  the  policy.  On  the  other  hand, 
the  vendor  is  to  be  reimbursed  for  his  advances  at  the  same  time,  and  in  the 
same  manner,  that  he  receives  payment  for  the  goods.  Only  one  condition  is 
to  be  performed,  that  of  shipment  by  steamer.  The  case  differs  in  that  re^ 
spect  from  Ireland  v.  LMngston,  L.  K.  2  Q.  B,  99,  cited  by  the  appellant 
from  Benj.  Sales,  (Ed.  1875,)  §  590,  where  payment  of  freight  was  postponed 
until  the  ariival  of  the  goods  and  the  balance  of  the  price,  "on  having  handed 
to  hira  the  charter-party,  bill  of  lading,  and  policy  of  insurance,"  which 
might  well  happen  before  the  arrival  of  the  vessel.  But  even  that  case  throws 
the  risk  of  damage  at  sea  upon  the  buyer;  for  he  engaged  to  pay  a  fixed  price 
in  consideration  of  the  shipment  in  a  prescribed  manner,  and  excepted  the 
freight,  without  reference  to  its  actual  delivery.  In  the  case  before  us,  there 
seems  no  ambiguity.  On  the  part  of  the  vendor,  the  shipment  by  steamer 
was  an  effectual  appropriation  of  the  cocoa  to  the  buyer,  and  at  that  moment 
the  agreement  on  the  vendor*s  part  was  executed.  The  plain  obligation  of 
the  purchaser,  as  defined  by  the  written  contract,  then  attached,  and  he  was 

1  Affirming  d9  Hnn,  345. 
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bound  to  accept  and  pay  for  the  cargo  at  the  price  named,  and  In  the  manner 
specified.  It  necessarily  follows  that  injury  to  the  cocoa  during  the  voyage 
was  no  excuse  for  non-performance;  and  as  the  amount  due,  if  anything,  was 
conceded,  there  was  no  evidence  which  required  the  submission  of  the  case  to 
the  jury. 

It  is,  however,  argued  by  the  appellant  that  the  trial  court  erred  in  over- 
looking the  circumstance  that  ''no  bill  of  lading  and  no  policy  of  insurance 
had  been  delivered  to  the  defendant."  If  there  was  default  in  that  respect, 
the  point  was  not  taken  at  the  trial;  the  only  contention  upon  the  facts  being 
"that  the  goods  were  not  in  prime  condition — were  not  merchantable — when 
they  came,"  and  a  contention  upon  the  law  that  in  consequence  of  that  de- 
fect the  defendant  was  relieved  from  liability.  The  judgment  appealed  from 
should  be  affirmed. 

All  concur,  except  Pjsckham,  J.,  not  sitting* 


aio  N.  T.  7) 

DBnviTT  V.  Van  Schoyk  et  at.^ 
iCowrt  of  Appeals  of  New  rork,    June  5, 1888.) 

HlOHWATS— 0B8TRU0TION9— RiOHTS  OV  Al>/01inCB8— SPECIAL  DAMAGES. 

Where  two  co-tenantg  of  land  agree  npon  a  division,  and  adopt  an  existing  hiA- 
way,  which  passes  through  the  land,  as  the  division  line,  a  purchaser  of  one  of  the 
parts  has  no  right  to  close  the  highway,  and  construct  anew  road  on  the  other  part; 
and  a  purchaser  of  the  latter,  in  addition  to  the  public  damage,  has  a  special  dam- 
age, and  may  have  an  injunction  to  restrain  sucn  acts,  and  to  compel  removal  of  the 
obstructions.* 

Appeal  from  general  term,  supreme  court.  Fourth  department. 

Complaint  by  Eliza  E.  Dewitt  against  Cornelius  Van  Schoyk  and  Charles 
Flint,  to  restrain  defendants  from  interfering  witli  a  public  highway,  and  to 
compel  removal  of  obstructions  therefrom.  Relief  granted,  and  defendants 
appeal. 

Arthur  More,  for  appellants.    E.  H.  Hanford^  for  respondent. 

Danfobth,  J.  It  is  a  sufficient  statement  of  the  case  to  say  that  the  prem- 
ises now  owned  by  the  parties  hereto  were  originally  the  property  of  Freeman, 
who  held  the  same  as  one  farm.  He  conveyed  to  liickard  and  liorriU,  and  on 
the  10th  of  January,  1874,  tliey  were  divided  between  BorrUl  and  Kickard, 
— ^Borrill  taking  the  part  lying  "east  of  a  public  highway,  running  north  and 
s(^»uth,  leading  from  Scut's  to  Merrill's,"  and  Rickard  taking  west  of  the  high- 
way; and  their  lands  were  described  as  so  bounded.  The  plaintiff  succeeded 
to  the  title  of  Rickard,  and  the  defendant  to  that  of  Borrill.  In  1882,  the  de- 
fendant, without  right,  closed  up  this  highway,  and  began  the  construction 
of  a  new  ro^id  upon  the  plaintiff's  land.  If  continued,  its  effect  will  be  to 
change  or  confuse  the  identity  of  the  boundary  between  the  two  farms,  render 
its  location  doubtful,  subject  the  plaintiff  to  additional  travel  on  her  own  land 
to  reach  the  highway,  and  open  over  that  land  a  road  through  which  the  pub* 
lie  will  be  led  to  travd.  These  acts  were  found,  not  only  to  constitute  a  pub- 
lic nuisance,  but  to  cause  special  damage  to  the  plaintiff.  The  trial  court* 
therefore,  sustained  the  complaint,  and  awaided  equitable  relief,  as  that  to 
which  tiie  plaintiff  was  entitled. 

'Affirming  86  Hnn,  108. 

'RespectinK  the  rights  of  individuals  in  regard  to  nuisances  which  arepublicin  their 
nature,  see  Clark  v.  Railway  Co.,  (Wis.)  86  N.  W.  Rep.  826,  and  note:  Holmes  v.  Cor- 
thell,  (Me.)  12  AU.  Rep.  731,  and  note;  Sunderland  v.  Martm,  (Ind.)  15  N.  E.  Rep.  689, 
and  note;  Appeal  of  (;ampbeU,  (Pa.)  12  Atl.  Rep.  848;  Piatt  v.  Railroad  Ck>.,  (Iowa,)  87 
N.  W.  Rep.  107:  Railway  Co.  v.  Nave,  (Kan.)  17  Pac.  Rep.  587:  Price  v.  Grantz,  (Pa.)  11 
AtL  Rep.  T94;  City  of  Ban  Antonio  v.  Slumburg,  (Tex.)  7  S.  W.  Rep.  754;  Atwood  v. 
Partree,  (Conn.)  14  AU.  Rep.  86. 
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In  some  reasonable  view,  the  evidence  sustains  the  findings  of  the  trial 
Judge;  and  upon  the  facts  found  we  entertain  no  doubt  that  the  conclusion  of 
law  on  which  judgment  was  given  properly  follows.  It  might  be  that  the 
damage  sustained  or  apprehended  could  be  satisfied  by  a  pecuniary  award,  but 
the  plaintiff  is  entitled  to  have  the  land  as  she  acquired  it;  nor  should  she  be 
driven  to  repeated  actions  to  maintain  her  right  Moreover,  the  acts  of  the 
defendant  are  in  derogation  of  the  plaintiff's  title,  and,  being  calculated  to  in- 
jure her  in  that  respect,  would  sustain  an  injunction,  although  no  damage  had 
actually  happened.  To  remove  a  cloud  upon  title  is  a  well-recognized  head 
of  equity  jurisdiction,  and  the  court  will  in  like  manner  interfere  to  restrain 
a  defendant  from  proceeding  in  an  Illegal  act,  which,  if  completed,  will  nec- 
essarily cast  a  cloud  upon  that  title,  and  naturally  diminish  its  value.  Oak- 
ley v.  Trustees,  6  Paige,  262.  The  opinion  of  the  general  term  discusses  with 
much  fullness  tlie  points  presented  by  the  defendant,  and  repeated  upon  this 
appeal.  With  the  conclusion  reached  by  the  special  term,  and  with  the  ap- 
proval of  that  conclusion  by  the  general  term,  we  concur*  The  judgment  ap- 
pealed from  should  therefore  be  affirmed. 

All  concur. 


(109  N.  Y.  526) 

Kennedy  v.  Pobteb  et  aW^ 

(Court  of  Appeals  of  New  York,    June  6, 1888.) 

1.  Pabtnbrshif— For  Dealing  in  Stock— Dissolution— Bight  ov  Pabtneb  to  Pub- 

GHABB  PaBTNEBSHXP  StOGK. 

Certain  persons  formed  a  copartnership  for  ^'the  porohase  and  sale  and  general 
dealing  in  the  common  and  preferred  stocks  of  the  W.  W.  Ry.  Co.,  **  the  business  to 
be  excTusivelj  managed  by  r.,  one  of  the  partners;  said  partnership  **to  continne 
until  dissolved  by  the  written  agreement  oi  persons  representing  a  majority  of  the 
partnership  stock. "  Having  gained  control  of  said  company,  they  conveyed  one- 
half  their  mterest  therein  to  trustees  for  the  N.  W.  I^.  Co.,  with  an  obligation  that 
vendees  should  receive  one-half  of  aU  profits  thereafter  derived  from  the  common 
enterprise.  The  copartnership  then  divided  the  remaining  shares  of  stock,  and  the 
purchase  money  received,  according  to  their  pro  rata  interest  in  the  speculation, 
and  held  it  as  their  individual  property.  Afterwards  P.  purchased  the  interest 
conveyed  to  said  trustees.  Held  that,  by  such  division  of  assets,  the  copartnership 
was  dissolved,  and  the  members  of  the  firm  acquired  no  interest  in  the  subsequent 
purchase  by  P.  of  the  interest  held  by  the  trustees  for  the  N.  W.  By.  Ca 
8.  Apfbal—Rbvibw— Special  Findings  of  Fact. 

Where  special  findings  of  fact  on  the  material  questions  in  the  case  are  requested 
and  refused,  and  exceptions  are  duly  taken  to  such  refusal,  and  the  requests  are 
based  on  uncontradicted  evidence,  or  legitimate  and  necessary  deductions  from  the 
facts  proved  or  found,  the  refusal  to  make  such  findings  Is  error  in  law,  and  review- 
able. 
8,  Contract— Intbbpbetation-Pboposal  and  Aoobptakob. 

It  is  error  for  a  court  making  findings  of  fact  to  determine  the  meaning  of  a  ood- 
tract  of  sale  by  excluding  the  language  of  the  offer  from  consideration,  and  exam- 
ining only  the  resolutions  accepting  said  offer  of  sale. 

Dantobth,  J.,  dissenting. 

Appeal  from  general  term,  supreme  court,  First  department. 

Action  by  Harvey  Kennedy  agninst  Henry  H.  Porter,  Henry  H.  Porter  as 
trustee,  Charles  Tracy  and  Daniel  D.  Tracy,  executors  of  John  D.  Tracy,  de- 
ceased,  A.  B.  Baylis  and  William  Baylis,  executors  of  Abraham  Baylis,  de- 
ceased, and  others,  to  compel  said  Porter  to  account  in  respect  to  certain  part* 
nership  transactions.  From  the  judgment  of  the  general  term  reversing  the 
judgment  of  the  special  term  in  favor  of  Tracy's  executors,  the  plaintiff  and  the 
defendants  Charles  and  Daniel  Tracy,  executors  of  John  D.  Tracy,  appeal. 

Robinson  dt  8cribner  and  Burton  N.  Harrison,  {Edmund  Randolph  Rob- 
inson^  of  counsel,)  for  plaintiff  Kennedy,  /tw.  C  Carter ,  for  Tracy's  ex- 
ecutors.   Adrian  Van  Sinderen,  for  Baylis'  executors,  defendants  and  ap- 

1  Affirming  85  Hun,  660,  mem. 
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pellants.    Delos  McCurdy^  Joseph  H.  Choatcp  and  John  C.  Spooner,  for  For-, 
ter  and  others. 

RuGER,  C.  J.  On  the  6th  day  of  June,  1878,  the  defendant  Porter  pur- 
chased of  the  defendant  the  Chicago  &  Xorthwestern  Railway  Company  cer- 
tain shares  of  stock  in  the  West  Wisconsin  Railway  Company,  and  took  a 
transfer  of  certificates  therefor  from  trustees,  who  held  them  for  such  ven- 
dors. So  far  as  appears,  he  paid  the  full  value  thereof,  at  the  time  of  the  pur- 
chase, from  his  own  funds,  and  negotiated  for  the  purchase  in  his  own  name 
and  for  his  individual  benefit.  This  action  was  brought  by  the  plaintiff 
against  the  defendant  Porter  and  certain  other  defendants,  in  1880,  upon  a 
written  agreement  of  partnership,  made  in  1875,  to  obtain  an  accounting  in 
respect  to  partnership  transactions,  and  raises  the  question  as  to  how  far  a 
member  of  such  firm  was  restrained  from  dealings  on  his  individual  account 
by  the  terms  of  the  partnership  agreement.  The  property  dealt  in  consisted 
of  shares  of  the  stock  of  the  West  Wisconsin  Railway  Company,  and  the  issue 
in  the  case  is  whether  the  firm  acquired  any  interest  in  the  stock  so  pur- 
chased by  the  defendant  Porter.  In  the  course  of  the  trial  and  argument,  all 
other  questions  have  been  eliminated  from  the  case,  and  the  only  dispute  is 
now  between  the  defendant  Porter  and  his  co-defendants,  the  executors  of 
Tracy,  and  is  presented  by  the  appeal  of  said  executors  from  the  judgment  of 
the  general  term  reversing  a  judgment  of  the  special  term  which  awarded  a 
proportionate  share  of  such  stock  to  Tracy's  executors,  and  holding  that  the 
same  belonged  to  the  defendant  Porter. 

It  is  claimed  by  such  executors  that  the  order  of  reversal,  not  specifying 
that  it  was  made  upon  the  facts,  must  be  assumed  to  have  been  made  upon 
the  law  alone,  and  therefore  that  the  findings  made  by  the  trial  court  are  not 
open  to  review  here,  and  must  be  assumed  id  state  the  facts  upon  which  this 
appeal  is  to  be  determined.  If  this  were  all  there  is  of  this  branch  of  the 
ease,  the  contention  would  undoubtedly  be  correct,  but  it  is  subject  to  the  fur- 
ther consideration  that  special  findings  of  fact  on  the  material  questions  in 
the  case  were  requested  to  be  made  by  the  defendant  Porter,  which  were  gen- 
erally refused  by  the  trial  court,  and  to  each  of  which  refusals  the  defendant 
Porter  duly  excepted.  Wherever  such  requests  were  based  upon  uncontra- 
dicted evidence,  or  constituted  legitimate  and  necessary  deductions  from  the 
facts  proved  or  found,  the  refusal  by  the  trial  court  to  make  such  findings 
was  error  in  law,  and  is  reviewable  in  this  court.  There  is  no  conflicting 
evidence  upon  any  material  fact  in  the  case,  and  the  main  cause  of  difference 
between  the  special  and  general  terms  seems  to  grow  out  of  the  different 
views  entertained  by  those  tribunals  respecting  the  legal  effect  of  the  several 
transactions  established  by  the  evidence.  A  brief  history  of  those  transac- 
tions will  bring  us  naturally  to  the  special  questions  in  the  case,  which  re- 
quire a  more  particular  examination  of  the  evidence  upon  which  the  findings 
were  predicated. 

Prior  to  January  6, 1875,  the  West  Wisconsin  Railway  Company  was  a  cor- 
poration organized  under  the  laws  of  the  state  of  Wisconsin,  and  owning  and 
controlling  a  line  of  railway  extending  from  Hudson  to  Elroy,  in  said  state» 
and  there  forming  a  junction  with  a  line  of  railway  owned  and  operated  by 
the  Chicago  &  Northwestern  Railway  Company,  and  extending  to  Chicago. 
The  capital  stock  of  the  road  consisted  of  50,000  shares,  of  the  par  value  of 
$100  each;  10,000  shares  l)eing  classed  as  preferred  stock,  and  40,000  as  com- 
mon stock.  This  stock  had  all  been  transferred  by  the  company  to  one  Bald- 
win in  payment  of  a  claim  held  by  him  under  a  contract  with  said  company 
for  building  and  equipping  its  road.  The  company  was,  at  the  time  of  the 
transactions  hereafter  referred  to,  subject  to  mortgages  for  about  $6,000,000, 
and  was  owing,  in  addition  thereto,  a  floating  debt  of  about  $1,800,000.  The 
interest  on  such  mortgages  had  become  due  and  payable;  and  the  holders,  as 
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well  as  the  creditors  of  the  floating  debt,  threatened  legal  proceedings  for  the 
•collection  of  their  claims,  and  the  company  had  no  funds  to  meet  their  de- 
mands. The  West  Wisconsin  Railroad  had  theretofore,  to  some  extent,  been 
a  feeder  for  the  Cliicago  &  Northwestern  Railroad,  and  was  susceptible  of  be- 
ing made  more  valuable  in  that  respect,  and  tlierefore  certain  directors  and 
stockholders  of  the  latter  railroad  company  conceived  the  idea  of  getting  con- 
trol of  the  Wisconsin  Company,  for  the  purpose,  among  other  thhigs,  of  mak- 
ing it  subserve  more  largely  the  interest  of  the  latter  road.  For  the  purpose 
of  accomplishing  this  object,  the  defendants  Porter.  Howe,  Flower,  Scott, 
Dows,  Tracy,  and  the  plaintiff,  Kennedy,  all  being  directors  in  the  Chicago  & 
Northwestern  Company,  and  one  Emma  A.  Schley,  the  sister  of  said  Flower, 
entered  into  a  partnership  agreement,  which,  so  far  as  its  material  parts  are 
concerned,  was  substantially  as  follows:  (1)  The  persons  whose  names  are 
hereunder  written  hereby  agree  to  form  themselves  into  a  copartnersiiip,  to 
commence  at  the  date  hereof,  and  continue  until  the  same  shall  be  dissolved 
by  the  written  agreement  of  persons  representing  a  majority  in  amount  of  the 
sums  hereunder  subscribed.  (2)  The  business  of  this  copartnership  shall  be 
the  purchase  and  sale  of  and  general  dealing  in  the  common  and  preferred 
slocks  of  the  West  Wisconsin  Railway  Company,  and  no  other.  (3)  the  busi- 
ness and  affairs  of  this  copartnersiiip  shall  be  exclusively  managed  by  Henry 
H,  Porter,  "who  is  hereby  invested  with  full  power  and  authority  to  act  for 
and  bind  this  copartnership  in  all  matters  pertaining  to  the  copartnership 
business."  (5)  The  said  Porter  is  required  to  keep  accounts  of  all  his  trans- 
actions in  the  business  of  the  copartnership,  and  the  final  account  in  the  clos- 
ing of  the  partnership  dealings  is  to  be  open  to  the  inspection  of  each  partner. 
(6)  In  case  of  the  decease  of  any  subscriber  hereto,  the  interest  of  the  decedent 
shall  not  cease,  but  the  same  shall  continue  under  the  direction  of  his  legal 
representatives.  The  several  parties  named  subscribed  and  paid  in  to  said 
Porter,  in  the  aggregate, the  sum  of  $100,000  as  the  capital  of  such  copartner- 
ship, of  which  sum  Porter  subscribed  $35,000;  Kennedy,  the  plaintiff,  $10,- 
000;  Scott,  $10,000;  Howe,  $5,000;  Flower,  $7,500;  Dows,  $10,000;  Baylis, 
$5,000;  Mrs.  Schley,  $7,500 ;  Way,  $10,000.  Immediately  after  the  execution 
of  the  agreement,  the  said  Porter,  as  attorney  for  the  copartnership,  paid  to 
said  Baldwin  the  said  sum  of  $100,000,  and  received  a  transfer  from  him  of 
certificates  therefor  to  the  amount  of  10,000  shares  of  preferred  stock  and  36,- 
850  shares  of  common  stock  in  the  West  Wisconsin  Railway  Company;  the 
balance  of  said  Wisconsin  stock,  consisting  of  3,150  shares,  being  retiiined  by 
said  Baldwin  for  the  benefit  of  certain  members  of  his  family,  to  whom  he  had 
transferred  it.  This  constituted  the  only  purchase  of  stock  made  by  Porter 
under  said  copartnership  agreement  In  April,  1875,  Scott,  one  of  said  part- 
ners, sold  and  transferred  his  interest  therein  to  one  P.  L.  Cable,  and  Cable 
thereafter,  in  October,  1876,  sold  and  transferred  one-half  thereof  to  the  de- 
fendant Porter.  So,  also,  the  defendant  Howe,  in  October,  1875,  sold  and 
transferred  his  whole  interest  in  said  partnership  to  the  defendant  Flower, 
who,  also  in  October,  1876,  transferred  said  interest  to  the  defendant  Porter. 
Thus  Porter  became  possessed,  in  October,  1876,  of  an  interest  equal  to  $45,- 
000  in  the  capital  of  said  copartnership.  Prior  to  the  9th  day  of  October,  1875, 
Porter,  in  furtherance  of  the  objects  of  said  copartnership,  and  with  the  view 
of  enabling  tlie  West  Wisconsin  Railway  Company  to  raise  funds  for  the  pur- 
pose of  meeting  its  floating  and  bonded  debt,  and  avoiding  a  sale  of  its  prop- 
erty, and  the  destruction  of  the  value  of  its  common  stock,  surrendered  to  such 
company  the  certificate  for  10,000  shares  of  preferred  stock  held  by  him.  for 
said  firm,  and  the  same  was  accepted  by  said  company,  and  canceled  on  its 
books.  By  a  resolution  of  the  directors  of  said  company  adopted  March,  1876, 
the  president  thereof  was  authorized  to  reissue  preferred  stock  to  the  amount 
of  10,000  shares,  or  so  much  thereof  as  might  be  necessary,  at  a  restricted 
rate  of  dividend,  for  the  purpose  of  paying  the  unfunded  and  floating  debt  of 
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ssiid  company;  and  this  resolution  was  the  only  authority  ever  conferred  by 
SKid  company  for  the  reissue  of  any  of  such. preferred  stock.  Thereafter,  and 
until  the  latter  part  of  the  year  1877,  the  preferred  stock  of  said  company  was 
issued  by  its  president,  to  some  extent,  for  the  purpose  of  paying,  or  postpon* 
ing  the  period  of  payment  of,  its  floating  debt.  On  or  about  the  9th  day  of 
October,  1875,  the  copartnership,  represented  by  Dows  and  Howe,  effected 
an  executory  contract  of  sale  of  6ne-half  of  its  whole  copartnership  assets  to 
the  Chicago  &  Northwestern  Railway  Company  for  the  sum  of  0100,000,  pay- 
able at  specified  periods  thereafter  to  the  said  Dows.  This  purchase  money 
was  fully  paid  by  said  company  before  October  5,  1876,  to  said  Dows;  and,  as 
it  was  from  time  to  time  received  by  him,  it  was  distributed  and  paid  over  to 
the  several  members  of  the  copartnership  firm,  and  their  assignees,  according 
to  their  respective  pro}K>rtion8  in  its  capital. 

Immediately  after  the  completion  of  the  payment  of  the  purchase  price  to 
said  Dows,  the  said  Porter,  in  further  execution  of  the  contract  of  sale,  caused 
a  certificate  for  18,425  shares  of  the  common  stock,  held  by  said  copartnership, 
to  be  surrendered  to  said  West  Wisconsin  Bail  way  Company,  and  canceled 
upon  their  books,  and  in  lieu  thereof  caused  a  new  certificate  to  be  issued  for 
18,425  shares  to  Dows  and  Flower  as  trustees,  and  delivered  the  same  to  them. 
Contemporaneously  with  the  distribution  of  the  final  payment  made  to  said 
Dows  of  said  purchase  money,  said  Porter  also  caused  the  remaining  18,425 
shares  of  common  stock  belonging  to  said  copartnership  to  be  divided  into 
lots  corresponding  to  the  j9ro  rata  interest  of  each  copartner  therein,  and  dis- 
tributed the  same  among  them  and  their  assigns,  eadi  receiving  and  receipt* 
ing  for  his  pro  rata  share  thereof.  This  distribution  of  money  and  assets 
embraced  all  the  visible  and  known  property  of  the  said  copartnership,  and 
everything  which  its  members  then  had  reason  to  suppose  would  ever  accrue 
to  it.  During  the  year  1877  it  became  evident  that  the  West  Wisconsin  Com- 
pany would  l^  unable  to  pay  its  debts,  as  its  creditors  required,  or  preserve 
its  property  from  sale,  and  it  was  therefore  considered  desirable  by  its  directors 
to  reorganize  the  company,  and  establish  it  on  some  different  basis.  It  was 
therefore  proposed  tlmt  its  property  and  franchises  should  he  sold  under  a 
foreclosure  of  the  mortgages  thereon,  and  that  a  committee  on  behalf  of  the 
stock  and  bondholders  should  purch  se  the  same,  and  organize  a  new  com- 
pany, which  should  take  a  transfer  of  the  property  of  the  former  road  from 
such  committee.  It  is  unnecessary  to  state  in  detail  the  plan  of  reorganiza- 
tion, further  than  to  say  that,  in  pursuance  thereof,  the  Chicago,  St.  Paul  & 
Minneaplolis  Railroad  Company  was  organized  under  the  laws  of  Wisconsin, 
with  a  capital  of  five  millions  of  dollars,  represented  by  10,000  shares  of  pre- 
ferred  stock,  and  40,000  shares  of  common  stock,  of  the  par  value  of  8100 
each.  The  plan  of  reorganization  contemplated  the  execution  of  a  new  mort- 
gage to  replace  the  one  foreclosed,  and  the  division  of  its  preferred  stock 
among  the  holders  of  preferred  stock  in  the  West  Wisconsin  road  for  even 
amounts,  and  of  the  common  stock  at  the  rate  of  90  shares  in  the  new  com- 
pany for  100  shares  of  the  stock  of  the  original  company.  At  this  time  the  pre- 
ferred stock  was  all  held  by  Porter,  as  president,  for  the  purposes  contem- 
plated in  the  resolution  authorizing  its  reissue,  and  by  certain  creditors  to 
whom  it  had  been  issued  as  collateral  security  for  loans,  or  in  payment  of 
debts  of  the  West  Wisconsin  Company.  This  scheme  was  carried  out  and 
perfected  in  March,  1878,  and  the  stock  of  the  West  Wisconsin  Eailroad  there- 
after ceased  to  have  any  legal  existence  as  stock  of  an  existing  corporation, 
and  the  new  company  took  possession  of  the  property  formerly  belonging  ' 
to  the  West  Wisconsin  Company,  and  issued  and  delivered  its  certificates  of 
shares  of  common  stock  to  each  of  the  corporators  according  to  their  respect- 
ive claims  therefor*  In  February,  1878,  before  the  consummation  of  the 
reorganization,  John  F.  Tracy  died,  having  by  his  will  appointed  tlie  defend- 
ants Charles  and  Daniel  D.  Tracy  executors  thereof,  and  such  will  having 
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been  duly  proved  in  March,  1878.  On  the  16th  of  June,  1879,  the  defendant 
Porter  delivered  to  said  Tracy's  executors  certificates  of  preferred  stock  in 
the  Chicago,  St.  Paul  &  Minneapolis  Railroad  Company,  the  successor  to  the 
said  West  Wisconsin  Railway  company,  to  an  amount  equivalent  to  Tracy's 
pro  rata  share  in  the  caprtal  stock  of  said  copartnership. 

It  will  be  seen  that  although  the  copartnership  agreement  was  couched  in 
broad  and  general  terms,  and  authorized  and  apparently  contemplated  specu- 
lative dealings  in  the  stock  of  the  West  Wisconsin  Railroad  generally,  the 
business  of  the  firm,  as  shown  by  its  actual  transactions,  was  of  the  most 
natural  and  legitimate  character,  and  contemplated  a  profit  originating  only 
from  the  ownership  of  the  railroad,  and  such  increase  in  its  business  and 
value  as  might  be  produced  by  the  exercise  of  industry,  skill,  and  prudence 
in  its  legitimate  management  and  operation.  For  the  purpose  of  accomplish- 
ing this  purpose,  the  most  extreme  powers  were  conferred  upon  Mr.  Porter; 
and  no  complaint  is  or  can  justly  be  made  that  he  exhibited  any  want  of  skill, 
sagacity,  or  good  faith  in  the  management  of  the  affairs  of  said  copartnership, 
and  in  the  conduct  of  its  operations  to  its  termination.  Within  two  years  he 
had  not  only  preserved  the  road  from  dissolution,  but  had  caused  to  be  re- 
turned to  each  partner  the  entire  amount  of  his  capital,  and  also  certificates 
of  shares  in  the  railroad  whose  stock  was  the  subject  of  the  venture,  amount- 
ing, at  its  par  value,  to  upward  of  18  times  the  amount  of  such  capital. 
While  such  stock  was,  at  the  time  of  its  distribution,  and  for  sometime  there- 
after, of  but  little  value,  it  was  proved  at  the  time  of  the  trial  in  1882,  that 
the  stock  into  which  it  was  made  exchangeable  had  largely  appreciated,  and 
this  result  was  due,  in  a  large  measure,  to  the  energy,  skill,  and  sagacity  dis- 
played by  the  defendant  Porter  in  its  management. 

The  surrender  by  Porter  to  the  West  Wisconsin  Company  of  the  preferred 
stock  was,  if  made  in  good  faith  and  for  the  interest  of  the  copartnership  firm, 
within  the  scope  of  the  power  conferred  upon  him,  and  effected  a  valid  trans- 
fer of  title  to  that  company.  As  we  shall  see  hereafter,  this  transfer  was 
subsequently  approved  and  ratified  by  the  several  members  of  the  partnership 
firm,  and  they  were  not  at  liberty  on  the  trial  to  question  either  the  validity 
of  the  transfer,  or  the  exercise  of  the  powers  granted  to  Porter.  Some  com- 
plaint was  made  upon  the  trial  that  Poiter  had  not  kept  an  account  of  the 
partnership  dealings,  as  required  by  the  articles  of  copartnership.  It  does  not 
appear  that  any  members  of  the  firm  had  ever  inquired  for  such  an  account, 
or  had  ever  desired  information  of  firm  transactions  which  he  did  not  obtain, 
or  professed  any  ignorance  of  the  situation  of  the  partnership  dealings  until 
about  the  time  this  litigation  commenced.  It  does  appear  affirmatively  that 
Porter  never  made  but  one  purchase  of  stock  for  the  copartnei-ship,  and  that 
he  exhausted  in  such  purchase  the  entire  capital  of  the  firm.  It  also  appears 
that  he  never  individually  made  any  sale  of  copartnership  property,  or  received 
any  funds  from  sales  of  such  property,  or  otherwise,  on  behalf  of  such  firm; 
the  only  sale  of  such  property  that  ever  took  place  having  been  made  by  the 
members  themselves,  acting  through  a  committee  selected  by  themselves,  and 
receiving  and  distributing,  through  an  agent  duly  appointed  by  them,  the 
purchase  price  received  upon  such  sale.  The  complaint  that  a  book-account 
of  the  transactions  was  not  kept  by  Porter  seems  to  be  without  any  reasonable 
foundation,  as  there  were  no  accounts  which  he  could  keep.  The  duties  of 
Porter,  under  the  partnership  articles,  consisted  of  the  devotion  of  his  time  to 
the  management  and  operation  of  the  West  Wisconsin  Railroad,  and  taking 
care  of  its  financial  affairs;  and  no  complaint  is  made  but  that  the  books  of 
that  company  exhibited  a  faithful  record  of  its  transactions. 

We  come  now  to  a  more  particular  consideration  of  the  evidence  upon 
which  Tracy's  executors  base  their  present  claim.  On  the  6th  day  of  June, 
1878,  Flower  and  Dows,  being  authorized  by  the  Chici<go  &  Northwestern 
Company  so  to  do,  transferred  to  Porter  the  certificate  for  18,425  shares  of 
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the  stock  of  the  West  Wisconsin  Bailway  Company  held  by  them  as  trustees, 
and  it  was  claimed  on  the  trial  by  the  plaintiff,  Kennedy*  and  the  defendants 
Tracy's  executors,  that  Porter  could  not  purcliase  or  acquire  such  stock  indi- 
vidually by  reason  of  his  obligations  to  his  associates  growing  out  of  the  pro- 
visions of  the  copartnership  agreement.  Tliey  therefore  claimed  their  pro- 
portionate share  of  such  stock  under  the  partnership  agreement.  All  of  the 
remaining  copartners  acquiesce  in  the  claim  made  by  the  defendant  Porter 
that,  by  the  transfer  of  the  shares  held  by  the  trustees  to  him,  with  the  assent 
of  the  cestui  que  trust,  he  acquired  an  absolute  title  thereto,  free  from  any 
claim  on  the  part  of  the  members  to  participate  therein.  In  view  of  the 
tquestion  thus  raised,  it  is  important  to  consider  more  particularly  the  contract 
under  which  the  Chicago  «&  Northwestern  Company  acquired  an  interest  in 
such  stock,  and  see  whether  thereby  the  copartners  had  divested  themselves  of 
all  interest  therein.  This  contract  was  formed  by  written  negotiations,  con- 
sisting of  an  offer  of  sale  on  behalf  of  the  copartners,  and  resolutions  of  ac- 
ceptance on  behalf  of  the  Chicas[0  &  Northwestern  Railway  Company.  The 
evidence  shows  that  on  the  5th  day  of  October,  1875,  Messra.  Dows  and 
Flower  addressed  and  delivered  to  the  board  of  directors  of  the  Chicago  & 
Northwestern  Bailway  Company  a  letter  which,  so  far  as  its  material  parts 
are  concerned,  was  substantially  as  follows:  "At  the  solicitation  of  John  F. 
Tracy,  H.  H.  Porter,  Genl.  Manager,  and  several  other  directors  in  the  North- 
west, road,  we  were  induced  to  take  an  interest  in  the  West  Wisconsin  Rail- 
way, learaing  that  they  were  to  default  on  their  interest,  January  1, 1875,  in 
order  to  control  its  business  in  the  interest  of  the  N.  W.  Ry.  We  were  told 
that  it  would  not  do,  at  that  time,  for  the  N.  West,  to  purchase  it,  for  the 
reason  that  they  had  no  money,  but  that  it  was  very  important  that  the 
Northwest,  should  not  lose  its  connection  with  Saint  Paul  city;  that  it  would 
do  it  if  this  road  was  allowed  to  escape  us;  and  we  would  lose  $500,000  of 
our  earnings  now  received  yearly  from  that  source.  A  party  was  formed  to 
purchase  the  West.  Wis.  Ry.,  which  succeeded  in  doing  it.  ♦  ♦  ♦  Up  to 
this  time  we  have  controlled  the  road  in  the  interest  of  the  N.  W.  Ry., 
♦  ♦  ♦  and  we  feel  that  it  would  be  better  now  for  the  Northwestern  to 
make  some  arrangements  to  either  purchase  the  whole  of  our  stock  or  half  of 
it,  or  to  provide  for  the  purchase  of  it  now,  and  paying  for  it  at  some  future 
time.  We  desire  to  submit  to  you  the  following  propositions:  First,  that 
you  pay  to  David  Dow^s,  monthly,  ten  per  cent,  of  the  amount  you  earn  from 
the  joint  business  of  the  West  Wisconsin  Railway  until  you  have  paid  one 
hundred  thousand  dollars,  at  seven  per  cent,  interest  from  January  1,  1875; 
that  you  pay  him  now  ten  per  cent,  of  the  earnings  you  have  received  from 
the  joint  business  of  the  West  Wisconsin  Railway  from  January  1,  1875, 
which  shaU  entitle  you  to  one-half  the  profits  on  the  stock  of  the  West  Wis- 
consin Railway  held  by  us.  ♦  ♦  ♦  We  would  prefer  that  the  North- 
western Railway  provide  for  laying  aside  of  its  joint  earnings  two  hundred 
thousand  doUai-s,  and  interest  from  January  1,  1875,  in  which  event  we  will 
give  you  the  profits  on  the  whole  of  our  stock  in  the  West  Wisconsin  Com- 
pany. ♦  ♦  ♦  On  this  or  a  similar  basis,  we  hereby  agree  for  the  owners 
of  the  West  Wisconsin  Railway  stock  to  execute  the  proper  papers  for  the 
purpose  of  carrying  out  this  proposition.*'  At  a  meeting  of  the  directors  of 
the  Chicago  &  Northwestern  Company,  held  October  9, 1875,  at  which  every 
continuing  member  of  the  copartnership  firm,  except  Mrs.  Schley,  who  was 
represented  by  R.  P.  Flower,  was  present,  and  constituting  a  majority  of 
such  board  of  directors,  this  proposition  was  taken  up  and  discussed,  and  the 
following  resolutions  were  thereupon  unanimously  adopted:  ^ First,  those 
gentlemen  shall  give  to  the  Chicago  &  Northwestern  Railway  Company  all 
the  unconsigned  business  to  and  from  their  road  to  the  points  reached  by  the 
lines  of  that  company,  so  far  as  they  can  legally  control  the  same,  and  will 
use  their  influence  and  exertions  in  that  direction;  second^  in  consideration  of 
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above,  the  Chicago  &  No -thwestern  EaUway  CJompany  shall  pay  each  month, 
to  the  order  of  Mr.  Dows,  fifteen  per  cent,  of  all  the  earnings  of  the  Chicago 
A  Northwestern  Railway  Company  from  the  business  going  to  or  coming 
from  the  West  Wisconsin  Railway  Company,  until  the  payments  amount  to 
one  hundred  thousand  dollars,  and  interest  thereon  at  the  rate  of  seven  per 
cent,  per  annum,  interest  to  begin  from  June  1,  1875,  and  the  payment  to  be 
made  from  that  time;  third,  when  the  $100,000  sliall  be  paid  in  full,  and  in- 
terest, Messrs.  Dows  and  Flower  to  execute  a  declaration  in  trust,  in  writing, 
that  they  will  pay  over  to  the  Chicago  &  Northwestern  Railway  Company 
one-half  of  all  the  profits  at  any  time  made  by  them  on  the  stock  of  the  West 
Wisconsin  Railway  Company,  held  by  them  for  an  association  which  they 
represent,  holding  $3,685,000  of  said  stock."  These  resolutions  were  re- 
ceived and  acted  upon  by  the  copartnership  firm  as  an  acceptance  of  their 
offtfi  to  sell  a  one-half  interest  in  their  partnership  venture.  Wliatevef  view 
might  be  taken  of  the  propriety  of  this  transaction  by  the  stockiiolders  of  the 
Chicago  &  Northwestern  Railroad,  who  were  tdone  entitled  to  raise  objections 
thereto,  it  is  unnecessary  to  inquire,  as  they  not  only  have  never  challenged 
it,  but,  on  the  contrary,  have  sanctioned  and  approved  it.  It  certainly  does 
not  lie  in  the  mouth  of  any  member  of  the  partnership  firm  to  question  the 
validity  of  this  transaction,  or  the  existence  of  the  facts  upon  which  it  w:is 
based;  for  they  each  and  all  participated  therein,  not  only  as  the  proposed 
vendors,  but  also  as  representatives  of  the  proposed  vendees,  and  sanctioned 
and  approved  all  that  was  said  or  done  in  their  behalf.  This  contract  must, 
in  accordance  with  settled  rules  of  construction,  be  interpreted  so  as  to  Ciirry 
out  and  effectuate  the  intention  of  the  parties  inaking  it.  We  must  seek  for 
that  intention,  first,  in  the  language  used  in  forming  their  agreement,  and 
the  object  which  that  language  discloses  as  the  occasion  and  design  of  the 
contract.  It  is  also  proper,  in  searcliing  for  the  intention  of  the  parties,  to 
consider  the  circumstances  surrounding  the  transaction,  with  a  view  of  arriv- 
ing at  the  true  meaning  and  intent  of  tlie  language  employed,  if  its  signift- 
.cance  is  in  any  respect  doubtful  or  obscure.  Extrinsic  evidence  is  not  avail- 
able  to  interpret  the  meaning  of  a  contract  unless  technical  terms  are  used, 
or  a  latent  ambiguity  is  developed,  upon  the  trial,  which  requires  such  evi- 
dence to  make  the  application  of  the  language  to  the  subject-matter  of  the 
contract  intelligible  and  certain.  Subject  to  these  qualifications,  the  interpre- 
tation of  written  agreements  preseiits  a  question  of  law  alone,  and  belongs  to 
the  courts  to  deteiinine.  The  learned  judge  who  made  the  findings  of  fact  on 
the  trial  seems,  in  arriving  at  the  terras  and  meaning  of  the  contract  of  sale, 
to  have  excluded  the  language  used  in  the  offer  from  consideration,  and  de- 
termined the  language  and  meaning  of  the  instrument  by  an  examination  of 
the  resplutions  of  acceptance  alone.  In  this  we  think  he  erred.  The  offer 
was  an  essential  part  of  the  contract,  and  cannot  be  divorced  from  it  in  de- 
termining tlie  question  of  intent.  It  is  expressly  referred  to  in  the  resolu- 
tions of  acceptance,  and  a  court  would  willfully  shut  its  eyes  to  needed  light, 
which  refused  to  examine  legitimate  sources  of  information  for  its  aid  and 
guidance. 

Viewed  in  the  light  of  the  rules  stated,  there  would  seem  to  be  no  reason- 
able doubt  of  the  true  meaning  and  intent  of  this  contract.  The  object  of  the 
copartners  in  purchasing  the  stock  originally  was  said  to  be  to  control  the 
West  Wisconsin  road  in  the  interest  of  the  proposed  vendees,  and  the  object 
of  selling  was  to  relieve  the  corporation  from  further  responsibility,  either 
wholly  or  partially,  in  the  management  of  the  stock,  and  throw  it  upon  those 
for  whose  benefit  it  was  originally  undertaken.  It  was  the  evident  intention 
of  the  vendors  to  convey  such  an  interest  in  the  stock  as  would  enable  the 
vendees  to  control  the  future  management  of  the  West  Wisconsin  liailroad. 
Stripped  of  unnecessary  verbiaj^e,  it  was  a  proposition  to  sell  to  the  North- 
western Company  the  entire  interest  of  the  copartnership  in  the  West  Wlscon- 
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sin  road  for  the  sum  of  $200,000;  and,  in  case  the  proposed  vendees  did  not 
desire  to  take  the  whole,  then  to  sell  them  one-half  thereof  for  $100,000.  The 
latter  proposition  was  the  one  accepted,  and  thereby  the  Northwestern  Com- 
pany became,  upon  payment  of  the  purchase  price,  the  owneis,  as  tenants  in 
common  with  the  copartners,  of  one-half  of  the  copartnership  property,  what- 
ever that  might  be.  It  was  clearly  the  intention  of  all  parties  to  hold  and 
operate  the  whole  copartnership  interest  together  in  unison  for  the  benefit  of  the 
Northwestern  Railroad  Company  until  other  arrangements  should  be  made; 
and  that,  whatevei:  should  ultimately  be  realized  from  such  assets,  called  "prof- 
its" in  the  acceptance,  from  whatever  source  they  might  be  derived,  should  be 
equally  divided  between  the  partners  on  one  side,  and  the  Northwestern  Hail- 
way  C<>mpany  on  the  other  To  hold  otherwise  would  involve  the  absurdity  of 
supposing  that  a  vendee  has  voluntarily  accepted  a  lesser  interest  for  the  same 
price  than  was  offered  to  him,  and  preferred  to  have  the  profits  to  accrue  from 
the  use  of  property  rather  than  the  property  togetlier  with  the  profits.  It  is 
obvious  that  the  word  "profits"  was  used  by  the  vendors  in  the  sense  in  which 
they  were  related  to  the  speculation,  and  as  representing  the  assets  of  the  firm 
after  it  had  been  reimbursed  its  original  outlay;  and  it  is  equally  clear  that 
the  vendees  understood  the  language  in  the  same  sense  as  they  required  that 
their  trustees  should  be  obligated  to  pay  to  them  one-half  of  all  the  profits  at 
any  time  made  on  the  stock  of  the  West  Wisconsin  Railway  Company  held  by 
such  trustees  for  an  association  which  they  represent,  holding  $3,650,000  of 
said  stock.  The  parties  were  then  speaking  of  a  speculation  being  prosecuted 
by  the  vendors,  and  provided  for  an  obligation  that  such  vendors  should  pay 
to  the  vendees  one-half  the  profits  made  by  them  upon  their  investment.  The 
assets  were  then  in  the  hands  of  the  agent  of  the  firm,  and  it  was  clearly  con- 
templated  that  he  should  continue  in  their  possession,  and  use  them  for  the 
purpose  originally  designed, — of  making  them  profitable  to  ita  owners,  and 
useful  to  the  Chicago  &  Northwestern  Railroad.  The  profits  thus  anticipated 
were  those  referred  to  in  the  agreement.  In  the  offer,'  the  vendors  obviously 
used  the  terms  "their  interest  in  the  West  Wisconsin  Ry.  Co.,"  "their  stock," 
and  "the  profits,"  as  synonymous  terms,  and  their  offer  was  accepted  in  a 
similar  sense.  Any  other  construction  would  involve  the  absurdity  of  sup- 
posing that  as  vendors  they  meant  one  thing,  and  as  vendees  intended  to  put 
a  different  meaning  upon  the  same  language.  The  mode  provided  for  carry- 
ing out  the  contract  did  not,  it  is  true,  in  terms  require  a  direct  transfer  of 
the  shares  to  the  vendees,  but  did  what  was  equivalent  thereto  in  requiring  a 
transfer  to  be  made  to  trustees  of  their  selection,  under  an  obligation  on  the 
part  of  such  trustees  to  pay  over  to  the  vendees  one-half  of  all  profits  there- 
after  to  be  derived  from  the  cofumon  enterprise:  They  thus  secured  the  en- 
tire beneficial  interest  in  one-half  of  such  property,  and  became,  in  equity  as 
well  as  in  law,  the  owners  thereof.  Aclamson  v.  Armitage,  19  Yes.  418;  Page 
V.  LeapinywtlU  18  Ves.  463;  Fox  v  Carr,  16  Hun,  566.  This  view  of  the 
contract  is  confirmed  by  the  subsequent  action  of  the  vendors  in  distributing 
the  copartnership  assets  among  its  several  owners  as  hereinbefore  stated. 
They  thereby  transferred  the  legal  title  of  the  stock  to  trustees  for  the  ven- 
dees, and  subjected  it  to  their  management,  control,  and  ownership.  2  Perry, 
Trusts,  §  920.  But,  whatever  view  may  be  taken  of  the  meaning  of  the  orig- 
inal contract,  it  was  entirely  competent  for  the  contracting  parties,  in  per- 
forming it,  to  put  their  own  construction  upon  its  terms,  and  agree  upon  any 
mode  of  performance  which  might  be  mutually  satisfactory  to  them.  The 
vendors,  in  fact,  did,  upon  the  pa3*ment  of  the  purchase  price,  divide  what 
was  before  a  common  venture  into  two  equal  shares,  one  of  which  they  di- 
vided among  themselves  according  to  iheiv  pro  rata  interest  in  the  specula- 
tion, and  took  and  held  as  their  individual  property,  and  the  other  half  they 
conveyed  to  trustees  for  the  vendees  as  the  lawful  owners  of  such  share.  They 
had  thus  disabled  themselves  from  coh tinning  the  speculation  jointly  with 
v.l7N.E.no.5— 28 
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their  vendees,  as  they  had  agreed  to  do,  and  withdrew  their  entire  share  of 
the  partnership  assets  from  the  ventures.  They  certainly  could  not  have  ex- 
pected that  the  further  prosecution  of  the  adventure  was  to  be  conducted  for 
their  benefit,  or  subject  to  their  control,  in  the  absence  of  their  sliare  of  the 
capital.  After  such  division,  the  members  of  the  copartnership  firm  ceased 
to  have  any  interest  in  or  title  to  any  of  the  common  stock  formerly  owned  by 
the  firm.  By  the  terms  of  the  contract,  when  the  whole  purchase  price  of  the 
stock  was  paid  to  the  copartners,  it  was  provided  that  Messrs.  Dows  and 
Flower  should  execute  a  declaration  of  trust.  Such  declaration  was  entirely 
unnecessary  to  constitute  a  valid  trust  of  personal  property.  Neither  was  it 
necessary  that  it  should  be  evidenced  by  any  formal  or  written  agreement  de- 
claring the  trust.  A  declaration  or  admission  of  the  trust  made  by  the  trus- 
tees, if  upon  sufficient  consideration,  would  establish  a  valid  trust.  Day  v. 
Roth^  18  N  Y  448.  The  requirement  that  a  declaration  should  be  made  was 
for  the  benefit  of  the  vendees,  and  it  was  competent  for  them  to  waive  its  per- 
formance without  hazard  to  their  rights.  In  view,  however,  of  the  accom- 
plishment of  the  purposes  of  the  corporation,  effected  by  the  transfer  of  stock 
to  persons  holding  it  in  the  interest  of  the  Northwestern  road,  and  the  evi- 
dent determination  of  all  parties  interested  to  abandon  the  copartnership  enter- 
prise in  October,  1876.  the  execution  of  such  declaration  was  deemed  unnec- 
essary; but  for  the  obvious  reason  that  it  was  necessary  for  some  persons  to 
represent  the  Northwestern  CJompany  in  the  direction  of  the  West  Wisconsin 
Bailway  Company,  and  as  that  could  not  properly  be  done  by  another  corpo- 
ration, it  was  by  mutual  consent  agreed  that  the  certificate  for  18,425  shares 
should  be  delivered  to  Messrs.  Dows  and  Flower  as  trustees  for  said  vendees, 
and  the  remainder  of  the  common  fund  of  36,850  shares  should  be  distributed 
among  the  several  copartners  according  to  their  respective  interests  in  the  co- 
partnership assets.  A  complete  disposition  of  the  entire  assets  of  the  copart- 
nership was  thus  made,  and  a  severance  of  the  interests  of  the  various  own* 
ers  was  thereby  effected,  and  each  parly  thereafter  took  and  held  his  and  its 
stock  in  severalty,  relieved  from  any  obligation  to  use  it  for  the  purposes  of 
the  copartnership  firm.  This  division  of  assets  was  utterly  inconsistent  with 
an  intention  to  continue  such  partnership  business,  and  it  must  be  held  that 
a  dissolution  of  the  copartnership  firm  was  thereby  intended  to  be  effected. 
Story,  Partn.  g  280;  Pars.  Partn.  384.  In  the  contract  of  sale  it  was  assumed 
by  all  parties  thereto  that  the  preferred  stock  was  canceled  and  extinguished, 
and  that  their  interest  in  the  copartnership  was  wholly  represented  by  the 
36,850  shares  of  common  stock  referred  to  therein. 

It  is,  however,  contended  by  the  appellant  that  inasmuch  as  the  partnership 
agreement  provided  that  it  should  be  dissolved  only  by  a  ''written  agreement 
of  persons  representing  a  majority  in  amount  of  the  sums  hereunder  sub- 
scribed," that  it  necessarily  continued  as  a  binding  obligation  upon  its  mem- 
bers until  the  execution  of  such  written  agreement.  It  is  not  disputed  but 
that,  whatever  time  may  be  fixed  by  partnership  articles  for  the  existence  of 
a  copartnership,  it  may  nevertheless  be  sooner  dissolved  by  the  happening  of 
any  of  the  events  which  in  law  are  held  to  effect  that  result.  Elementary 
writers  quite  uniformly  agree  as  to  the  causes  which  effect  the  dissolution  of 
partnei-ships.  Among  other  things,  it  is  said  that  when  the  further  prosecu- 
tion of  the  enterprise  becomes  illegal  or  impossible,  or  when  its  object  has 
been  fully  accomplished,  it  has  arrived  at  the  period  which  was  necessarily 
contemplated  for  its  dissolution.  Among  other  causes  which  effect  such  dis- 
solution, it  is  said  that,  in  the  absence  of  an  express  agreement  to  the  con- 
trary, a  partnership  is  ipso  facto  dissolved  by  the  assignment  by  one  partner 
of  his  share  under  a  Ji.fa,;  by  the  transfer  of  such  share  by  death,  bank- 
ruptcy, or  insolvency.  1  Lindl.  Partn.  187.  It  is  stated  by  Parsons,  ^Partn. 
407:)  "We  suppose  the  truth  to  be  that  if  a  partner  retires,  whether  by  vol- 
untary act,  bankruptcy,  expulsion,  or  death,  or  if  a  new  partner  comes  in  by 
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any  means  whatever.  In  either  of  these  cases  the  old  partnership  ceases  to  ex- 
ist." And,  further,  at  page  438:  "What  was  said  of  the  necessary  dissolu- 
tion of  a  partnership  when  any  change  was  made  in  it  is  true  of  the  change 
caused  by  the  death  of  a  partner.  Dissolution  follows  immediately  and  inev- 
itably. This  rule  has  been  distinctly  dechired  only  of  late  years;  for  it  was 
in  1808,  or  about  that  time,  that  Lord  Eldon  declared  in  several  cases 
that  the  deatli  of  any  one  in  any  number  of  partners  dissolves  the  partner- 
ship. And  even  then  that  chancellor  put  in  the  qualification  that  the  death 
of  a  partner  operates  a  dissolution  of  the  partnership  unless  provision  is  ex- 
pressly made  to  the  contrary.  We  doubt  very  much  whether  this  qualification 
he  necessary  or  accurate;  for  we  do  not  believe  that  any  provisions  made  be- 
forehand in  reference  to  the  death  of  a  partner,  or  any  agreements  or  arrange- 
ments made  subsequently  to  his  death,  can  prevent  this  dissolution.  We 
have,  perhaps,  sufficiently  indicated  our  reasons  for  this  view  in  another  place. 
Here  we  need  only  add  that,  as  the  partner  who  has  died  cannot  by  possibil- 
ity continue  a  member  of  the  firm,  so  any  firm  of  which  he  is  not  a  member, 
whether  it  contains  his  executors  or  his  children,  cannot  be  the  same  firm  as 
that  of  which  he  was  a  member.  What  is  inaccurately  called  provision 
against  the  dissolution  of  the  partnership  is  an  agreement  that,  if  either  party 
dies,  his  property  shall  remain  in  the  firm  and  in  the  business,  for  the  benefit 
of  his  children,  or  that  his  children,  or  some  one  of  them,  or  some  other  per- 
son, shall,  immediately  on  his  death,  take  his  place  in  the  firm,  and  become 
partner  in  his  stead.  All  tliese  agreements  and  arrangements,  and  all  that 
can  be  made  for  a  similar  purpose,  are  in  fact  only  bargains  for  the  creation 
of  a  new  partnership  when  the  old  one  ceases  to  exist. "  Story  says,  in  section 
317  of  his  work  on  Partnerships:  "There  is  no  doubt  that,  by  the  principles 
of  the  common  law,  the  death  of  any  one  partner  will  operate  as  a  dissolution 
of  the  partnership,  however  numerous  the  association  may  be,  not  only  as  to 
the  deceased  partner,  but  as  between  all  the  survivors."  He  also  s'dya,  in  sec- 
tion 307,  that  "it  seems  now  well  established  at  the  common  law  that,  if  one 
partner  does  make  ♦  *  ♦  a  voluntary  assignment  of  all  right,  titl^,  and 
interest  in  the  partnership  property  and  effects,  that  will  at  once  dissolve  the 
partnership,  and  convert  the  assignee  or  purchaser  into  a  tenant  in  common 
with  the  other  partners."  It  was  said  by  Judge  Hoqeboom,  in  Savage  v. 
Putnam,  32  Barb.  420,  affirmed  32  N  Y  501:  "The  ordinary  effect  ofthe 
death  of  one  of  the  members  of  a  partnership  is  to  work  its  dissolution.  The 
partnership  is  ended.  The  connection  has  been  dissolved,  and  the  future  re- 
lations of  the  surviving  partners  to  each  other  must  be  determined  by  some 
new  agreement  between  them,  or  by  the  results  whicli  the  law  pronounces 
upon  their  acts  and  proceedings  when  no  new  agreement  is  in  fact  made. 
And  so  of  a  change  in  the  concern  effected  by  the  transfer  of  stock."  See 
Marquand  v.  Manufacturing  Co,^  17  Johns.  525;  Menagh  v.  Whitwell,  52  N. 
Y.  147;  Morss  v.  Qleason,  64  N.  Y.  204;  Tarhell  v.  West,  86  JT.  Y.  280. 
Whenever  a  dissolution  of  a  partnersiiip  \^  once  effected,  it  is  not  competent 
for  the  survivors  to  enter  into  any  new  enterprises,  or  contract  any  new  obli- 
gations, on  behalf  of  the  original  firm.  In  such  case  the  survivors  take  tl;e 
partnership  assets  for  the  purpose  only  of  dischargitig  its  obligations,  com- 
pleting its  unfinished  business,  and  winding  up  the  affairs  of  the  concern; 
and,  if  theymalve  use  of  such  assets  in  new  enterprises,  it  usually  is  at  the  op- 
tion of  the  representatives  of  the  retiring  partner  to  claim  a  proportionate 
share  of  the  profits  in  such  enterprises  or  not.  King  v.  Leighton,  100  N.  Y. 
386,  3  N.  E.  Rep.  594.  A  majority  of  the  court  are  of  the  opinion,  however, 
that  iniismuch  as  the  questions  relating  to  a  dissolution  of  this  copartnership 
arising  from  death,  transfers  of  interest,  and  the  introduction  of  new  members 
therein,  were  not  especially  referred  to  upon  the  trial  or  argued  before  us,  that 
our  decision  should  be  placed  upon  the  ground  of  dissolution  effected  by  the 
severance  of  the  partnership  interests,  the  distribution  of  its  assets,  and  the 
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actual  abandonment  of  the  enterprise,  evidenced  by  the  unmistakable  action 
of  the  respective  members  of  the  firm.  We  are  therefore  of  the  opinion  that, 
by  the  return  of  the  original  capital  to  its  several  members,  and  the  final  dis- 
tribution of  its  assets,  the  partnership  ceased  to  exist,  and  its  members  had  no 
power  thereafter  to  contract  new  obligations,  or  enter  into  new  speculations, 
by  virtue  of  its  original  contract. 

How  far  the  old  or  new  members  of  a  copartnership  may  bind  themselves, 
through  acquiescence  or  implied  consent,  to  further  operations  under  the  orig- 
inal articles,  it  is  unnecessary  here  to  inquire;  for  no  such  transactions  were 
undertaken,  and  all  that  was  subsequently  done  here  was  in  pursuance  of  the 
rights  of  the  survivors  to  realize  upon  the  assets,  and  settle  up  the  outstand- 
ing obligations  of  the  original  firm.  It  is,  however,  claimed  by  the  appellants 
that  the  distribution  by  the  defendant  Porter,  in  1879,  of  the  preferred  stock 
acquired  by  him,  upon  the  reorganization,  in  the  Chicago,  St.  Paul  &  Minne- 
apolis Railroad  Company,  among  the  several  copartners  according  to  their pra 
rata  interest,  furnishes  conclusive  evidence  that  said  copartnership  was  then 
an  existing  organization  for  all  of  its  original  purposes.  We  are  of  opinion 
that  this  claim  cannot  be  maintained.  If  Porter  had,  after  the  dissolution  of 
the  firm,  made  new  purchases,  and  entered  into  new  engagements,  in  the  name 
of  the  firm,  or  had  used  its  funds  in  such  new  enterprises,  there  might  have 
been  some  foundation  for  such  a  claim.  This,  however,  was  not  the  case. 
As  one  of  the  committee  for  the  bondholders  and  stockholders  of  the  West  Wis- 
consin liailway  Company,  Porter  had,  in  1878,  secured  from  the  Cliicago,  St. 
Paul  &  Minneapolis  Railway  Company  an  obligation  to  have  the  preferred  stock 
of  the  former  recognized  in  the  purchase  by  the  latter  company.  The  terms 
upon  which  this  reorganization  was  to  be  effected  were  the  subject  of  negotia- 
tion up  to  the  spring  of  1878,  and  it  was  not  until  t^at  time  that  any  such  prop- 
erty came  into  existence  which  could  be  the  subject  of  ownership  by  the  old 
firm.  The  copartnership  had,  long  prior  thereto,  surrendered  their  preferred 
stock  to  the  old  company  upon  terms  which  contemplated  its  consumption  and 
use  for  the  benefit  of  such  company,  and  no  longer  had  any  legal  right  to  its 
return.  Stock,  however,  which  represented  this  preferred  stock,  did  there- 
after  come  into  the  hands  of  the  old  company,  and  Porter  secured  its  distribu- 
tion among  the  members  of  the  copartnership  firm,  upon  the  assumption  that 
they  were  its  equitable  owners.  It  was,  at  the  best,  an  apparently  uncollect- 
able  asset,  which,  through  a  fortunate  combination  of  circumstances,  had 
proved  collectible,  and,  coming  into  the  hands  of  one  of  the  original  partners, 
was,  upon  principles  of  equity,  distributed  by  him  among  his  associates.  This 
action  was  not  at  all  inconsistent  with  the  theory  that  the  firm  bad  been  previ- 
ously dissolved;  for  a  firm  always  continues  to  exist  for  the  purpose  of  collect- 
ing, settling  up,  and  distributing  its  assets,  and  performing  its  antecedent  en- 
fagements.  Qristoold  v.  Waddington,  16  Johns.  438;  Hubbard  v.  Matthews^ 
4  N.  Y.  43;  King  v.  Leighton^  supra.  It  was  said  by  the  chancellor  in  the 
first-cited  case:  "A  dissolution  of  partnership  only  has  respect  to  the  future; 
the  parties  remain  bound  for  all  ahtecedent  engagements.  The  partnership 
may  be  said  to  continue  as  to  everything  that  is  past,  and  until  all  pre-exist- 
ihg  matters  are  wound  up  and  settled.**  Whether  the  members  of  the  orig- 
inal firm  were  actually  entitled  to  any  participation  in  this  stock,  and,  if  so, 
to  what  extent,  would,  we  think,  be  a  serious  question  if  critically  examined; 
but  it  seems  to  be  quite  unnecessary  to  go  into  it,  for  we  understand  it  is  not 
now  involved  in  the  case. 

There  remains  but  a  few  words  to  say  with  reference  to  the  criticisms  made 
by  the  appellant  upon  the  contract  made  between  the  Chicago  &  Northwest- 
ern Company  and  Porter  for  the  aale  to  him,  in  June,  1878,  of  the  stock  in 
quastion.  There  is  no  doubt  but  that  a  bargain  was  made  for  its  purchase  by 
Porter,  and  that  it  was  in  fact  caused  to  be  transferred  by  that  company  to 
Poiter,  with  intent  to  vest  the  title  in  him  for  a  consideration  agreed  upon  be- 
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tween  them.  The  oourt  below  so  found.  There  is  no  claim  that  Porter  used 
the  assets  of  the  copartnership  firm  in  its  purchase,  and  the  legality  of  that 
transfer  is  now  recognized  and  affirmed  by  both  its  legal  as  well  as  its  equitable 
owners.  We  know  of  no  ground  upon  which  Tracy's  executors  can  question 
the  validity  of  that  transfer,  or  now  claim  that  Porter  should  account  to  them 
for  the  stock,  or  its  value,  while  asserting  the  invalidity  of  the  contract  by 
which  its  title  was  acquired.  We  have  heretofore  discussed  the  case  upon  the 
assumption  that,  if  the  firm  had  continued  to  do  business  as  an  active,  exist- 
ing organization,  neither  its  individual  members  nor  its  general  agent  could 
lawfully  purchase  in  their  own  names,  and  hold  for  their  individual  benefit, 
property  similar  to  that  which  was  the  subject  of  the  partnership  dealing. 
But  we'do  not  understand  that  there  is  any  invariable  rule  which  leads  to  such 
a  conclusion.  Whenever  fiduciary  relations  exist  between  parties  which  ren- 
der a  course  of  conduct  on  the  part  of  one  a  violation  of  some  contractual  duty 
which  be  owes  to  his  associates,  or  where  a  member  of  a  partnership  engages 
in  secret  and  clandestine  dealings  with  others  which  must  result  to  the  injury 
or  detriment  of  the  general  business  of  the  firm,  such  person  has  generally 
been  held  responsible  to  his  associates  for  profits  made  in  such  enterprises. 
But  it  cannot  be  doubted  but  that  such  individual  has,  with  the  consent  of  hiB 
associates  or  copartners,  the  right  to  make  individual  purchases  of  property, 
and  to  engage  in  individual  speculations  therein;  and  most  certainly  he  could 
properly  make  such  purchases  of  his  copartners,  and  hold  the  property  so  pur- 
chased, and  enjoy  its  profits,  free  from  any  claims  by  his  associates.  It  fur- 
nishes a  striking  commentary  upon  the  merits  of  the  appellants'  argument 
that  they  make  no  claim  to  share  in  the  profits  made  by  Porter  upon  the  pur- 
chase of  stock  formerly  owned  by  Scott  and  Howe  and  Flower,  and  which 
seem  to  us  to  be  quite  as  susceptible  to  such  claim  as  the  stock  purchased  by 
the  Chicago  &  Northwestern  Company.  If  it  were  necessary  to  examine  this 
question,  we  are  by  no  means  clearthat  the  purchase  in  question  is  justlysub- 
ject  to  the  criticisms  made  upon  it  by  the  appellants;  but,  in  view  of  the  con- 
clusions reached  on  theoth^r  branches  of  the  case,  we  refrain  from  discussing 
the  subject. 

We  are  therefore  of  the  opinion  that  the  judgment^  so  far  as  appealed  from 
by  the  defendant  Tracy,  should  be  affirmed. 

All  concur,  except  Danfobth.  J.,  dissenting. 

(125  ni.  68) 

Hboklb  v.  Grewe. 

(Supreme  Covrt  of  Rlinois.    May  9, 1888.) 

BxBMPTiovs— Property  ExEMn^-UNDiviDED  Interest  as  Tenant  iw  Cohmon. 

Under  the  exemption  laws  of  IllinoiB,  (Starr  &  C.  St.  111.  c.  62,  §  18,)  providing 
that  "the  f oUowing  perBonal  property  owned  hv  the  debtor  shall  be  exempt  from 
execution,  "*  etc.,  **and  in  addition,  when  the  debtor  is  the  head  of  a  family  and  re- 
sides with  the  same,  three  hundred  dollars*  worth  of  other  property,  to  be  selected 
by  the  debtor, "  such  debtor  may  hold  as  exempt  an  undivided  Interest  in  such  per- 
sonal property  owned  jointly  with  another  as  tenants  in  common. 

Appeal  from  appellate  court.  Third  district. 

George  W.  Fogy^  for  appellant.    Carter  <&  Qovert,  for  appellee. 

MuLKETT,  J.  Henry  C.  Mulligan  having  recovered  a  judgment  In  the 
Adams  circuit  court  for  $139.65  against  the  appellee,  William  Grewe,  who 
was  the  Iiead  of  a  family,  and  residing  with  the  same,  caused  a  writ  of  fieri 
facias  to  be  issued  thereon,  and  placed  it  in  the  hands  of  the  appellant  Ben- 
jamin Heckle,  the  slierifl  of  the  county,  for  execution.  On  being  notified 
thereof,  the  appellee  made  out  and  delivered  to  the  sheriff,  in  strict  conform- 
ity with  the  statute,  a  schedule  of  all  his  property,  amounting  in  value  to  about 
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0300,  and  claimed  the  same  as  exempt  from  execution.  Most  all  of  the  prop- 
erty scheduled  consisted  of  three  mules,  tmro  coal  wagons,  four  sprinkling 
wagons,  and  five  sets  of  double  harness,  in  which  the  appellee  had  an  undi- 
vided half  interest  as  tenant  in  common  with  one  A.  H.  Wissraann.  The  sher- 
iff, under  the  instructions  of  the  plaintiff's  attorney,  proceeded  to  levy  upon 
the  defendant's  interest  in  the  property,  notwithstanding  it  had  been  sched- 
uled and  claimed  by  him  as  exempt  under  the  statute,  and  subsequently,  after 
the  usual  notice,  sold  the  same  under  the  execution  for  $183.50.  The  de- 
fendant in  the  execution  thereupon  brought  an  action  of  trespass  against  the 
sheriff  to  recover  double  the  value  of  tlie  property  sold.  The  action  is  founded 
on  the  thirteenth,  fourteenth,  and  seventeenth  sections  of  chapter  52.  Rev. 
St.,  (Starr  &  0.  Ed.,)  entitled  "Exemptions,"  the  last  section  of  which  pro- 
vides ad  follows:  "If  any  officera,  by  virtue  of  any  execution  or  other  pro- 
cess, or  any  other  person  by  any  right  of  distress,  shall  take  or  seize  any 
of  the  articles  of  property  exempted,  as  herein  provided,  from  levy  and  sale, 
such  officer  or  person  shall  be  liable  to  the  party  injured  for  double  the  value 
of  the  property  so  illegally  taken  or  seized,  to  be  recovered  by  action  of  tres- 
pass, with  costs  of  suit. "  The  cause  was  tried  before  the  Adams  circuit 
court  and  a  Jury,  resulting  in  a  judgment  of  S600  for  the  plaintiff,  which 
was  subsequently  affirmed  by  the  appellate  court  for  the  Third  district,  whence 
the  case  is  certified  under  the  statute  to  this  court  for  review.  The  undis- 
puted facts  are,  as  already  indicated,  that  the  property  levied  upon  and  sold 
by  the  sheriff  belonged  to  appellee  as  tenant  in  common  with  Wissmann; 
that  the  same  was  properly  scheduled  and  claimed  by  the  defendant  in  the 
execution  before  it  whs  taken  and  sold  by  the  sheriff;  that  appellee's  one- 
half  interest  therein  did  not  exceed  $300  in  value;  and  that  at  the  time  the 
property  was  so  taken  and  sold  appellee  was  the  head  of  a  family,  and  residing 
with  the  same.  It  therefore  follows  that  if,  as  a  matter  of  law,  the  interest 
of  a  tenant  in  common  in  personal  property  is  in  any  case  exempt,  under  our 
statute,  from  levy  and  forced  sale,  it  clearly  was  in  this.  The  lower  courts 
*X)th  held  that  such  interests  in  personal  property  stand  upon  the  same  footing, 
in  respect  to  the  exemption  laws,  as  like  interest's  in  other  property,  where 
the  possession  as  well  as  the  title  is  several.  That  the  lower  courts  ruled  cor- 
rectly on  this  question  we  have  no  doubt.  Being  of  this  opinion,  it  would  be 
a  useless  consumption  of  time  to  consider  the  other  questions  discussed  in  the 
briefs;  for,  accepting  this  as  the  law  of  the  case,  as  upon  the  admitted  facts 
we  must,  there  was  clearly  no  error  in  affirming  the  judgment  of  the  trial 
court,  even  though  some  of  its  rulings  may  have  been  improper,  about  which 
we  express  no  opinion.  Courts  of  review  reverse  only  for  such  errors  as  may 
have  been  prejudicial  to  the  complaining  party,  and  certainly  no  error  or  num- 
ber of  errors  can,  with  any  propriety,  be  said  to  prejudice  a  party  when  it  is 
clear,  a&  it  is  here,  that  the  judgment  upon  the  conceded  facts  is  the  only  one 
that  could  properly  be  rendered,  and  that  another  trial  would  therefore  necessa- 
rily result  the  same  way.  It  is  supposed  by  counsel  that  the  view  taken  by  the 
coui-ts  below  on  this  question,  and  in  which  we  fully  concur,  is  not  to  be  rec- 
onciled in  principle  with  the  case  of  Trowbridge  v.  Crossy  117X11. 109,  7  N.  E. 
Rep.  347.  We  are  unable  to  perceive  anything  in  that  case  which  justifies 
the  claim  of  counsel.  The  question  there  decided  was  "  whether  one  member 
of  a  firm  can  hold  a  homestead  estate  in  the  real  estate  of  the  firm  as  against 
a  copartnership  debt,  and  without  the  consent  of  the  copartner,"  and  it  was 
held  that  he  could  not.  If  the  articles  levied  upon  in  this  case  were  partner^ 
ship  property,  and  the  claim  sought  to  be  collected  were  a  partnership  debt, 
then  there  would  be  a  striking  analogy  between  that  and  the  present  case; 
but,  as  it  is,  there  is  scarcely  any.  Indeed,  the  differences  between  the  own- 
ership of  property  by  a  tenant  in  common  and  the  ownership  of  like  property 
by  a  partner  are  so  many  and  elementary  in  their  character,  and  withal  so 
clearly  defined  in  the  law,  that  it  would  be  useless  to  name  them,  or  point  out 
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the  legal  consequences  that  respectively  attach  to  them.  Being  fully  satisfied 
with  the  conclusion  reached  by  the  appellate  court,  its  judgment  will  be  af- 
firmed. 


(123  111.  586) 

UTTTTENtrTH  et  al.  V.  St.  Louis  Bridge  Co. 
{Supreme  Court  of  Ulinoia,    January  20, 1888.) 

1.  Taxation— Erroneous  Assessment— Failurb  to  Make  Application  bbtobs  Town- 
ship Board. 

Revenue  law  BL  )  86,  (1874,)  enacts  that  the  town  board  shaU  meet  on  the  fourth 
Monday  in  June,  annually,  to  correct  tax  assessments  on  the  application  of  any  per- 
son considering  himself  aggrieved  thereby,  and  that  property  assessed  after  that 
time  shall  be  subject  to  complaint  to  the  county  hoara,  which  is  required,  by  sec- 
tion 97  of  the  law,  to  meet  on  the  second  Monday  in  July  annuaUy.  On  a  bill  to  set 
aside  an  assessment,  it  appeared  that  the  town  board  met  at  the  regular  Ume  in  the 
vear  of  the  assessment  complained  of,  and  the  only  evidence  that  the  assessment 
had  not  then  been  made  was  that  the  assessor  had  so  stated  to  complainant  casually, 
and  not  while  engaged  in  any  official  act.  HeUl  that,  by  failing  to  apply  to  the  town 
board,  complainant  lost  aU  claim  to  relief  under  the  statute,  and  the  oonnty  board 
properly  refused  to  take  jurisdiction. 

Sb  BaMK— EXCBSSIVB  ASSBSSMENT— What  Ck>N8TITUTB8. 

A  bill  in  equity  to  set  aside  a  tax  assessment  on  the  nound  that  it  is  so  excessive 
and  disproportionate  as  to  be  fraudulent  wiU  not  lie  where  it  appears  that  such  as- 
sessment is  less  than  the  arerage  assessment  of  the  same  property  for  the  preced- 
ing 10  years,  and  the  value  of  the  property  is  not  shown,  and  the  only  evidence  that 
the  assessment  is  disproportionate  is  the  opinion  of  witnesses  that  it  is  proportion- 
ately much  higher  than  that  on  other  property  in  the  same  town:  and  it  is  imma- 
terial that  the  assessor  failed  to  fulfill  his  promise  to  visit  complaimint's  ofioe  to 
hear  suggestions  in  regard  to  the  property,  before  making  the  assessment. 
&  Samb— Taxablb  Pbopbrtt-^Boundabt  Likb  bbtwbbn  Illinois  and  Missouri— 
Middle  of  Rivbr. 

Act  Cong,  April  18, 1818,  to  enable  the  people  of  the  territory  of  Illinois  to  form 
a  state  government,  fixed  the  western  boundary  at  the  ^middle  of  the  Mississippi 
river : ''  which  boundary  was  subsequently  ratified  by  the  state  constitutions.  Heidy 
that  the  taxing  power  of  the  state  extends  to  all  that  portion  of  a  bridge  across  the 
Mississippif  river  which  Ues  east  of  the  middle  line  of  the  main  chsumel  of  that 
river. 

Appeal  from  circuit  court,  St.  Glair  county;  William  H.  Snyder,  Judge. 

The  facts  sufficiently  appear  from  the  opinion.  The  sections  of  the  statute 
cited  in  the  opinion,  and  necessary  to  an  understanding  thereof,  are  as  fol- 
lows: "Sec.  86.  In  counties  under  township  organization,  the  assessor,  clerk, 
and  supervisor  of  the  town  shall  meet  on  the  fourth  Monday  of  June,  for  the 
purpose  of  reviewing  the  assessment  of  property  in  such  town;  and,  on  the 
applicationof  any  person  considering  himself  aggrieved,  *  *  *  they  shall 
review  the  assessment,  and  correct  the  same,  as  shall  appear  to  them  just. 
*  *  *  Property  assessed  after  the  fourth  Monday  of  J  une  shall  be  subject 
to  complaint  to  the  county  board.  ♦  ♦  ♦"  Section  97  requires  the  county 
board  to  meet  for  the  purpose  of  correcting  assessments,  etc.,  on  the  second 
Monday  of  July,  annually. 

R.  D.  W.  Holder,  State's  Atty,,  Robert  A.  Halhert.  i.  D.  Turner,  C.  R. 
DavUt  and  C*  W.  Thomas,  for  appellants.    Q,  (&  Q,  Koemer,  for  appellee. 

Scott,  J.  It  is  alleged  that  complainant,  the  "St.  Lou  is  Bridge  Company,  •• 
is  the  legal  successor  of  the  "Illinois  &  St.  Louis  Bridge  Company,"  which 
WHS  incorporated  in  1868,  and  which  constructed  a  bridge  over  the  Mississippi 
river  from  East  St.  Louis  to  St.  Louis.  The  work  was  completed  on  the  4th 
day  of  July,  1874,  and  from  that  time  on  the  bridge  was  operated  by  the 
original  corporation  until  September  20, 1878,  when  it  was  sold  under  a  decree 
of  court,  and  passed  to  complainant,  and  has  since  been  operated  and  con- 
trolled  by  it.  Only  two  persons  are  named  as  defendants.  One  is  William 
Buttenuth,  the  assessor  for  the  year  1885  for  the  town  in  which  the  property 
is  situated,  and  the  other  is  FhUip  Khein,  who  was  then  county  clerk  of  the 
county  in  which  the  property  is  situated.    Two  principal  grounds  of  relief 
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are  relied  upon:  (1)  That  complainant's  property  was  assessed  so  high,  in 
proportion  to  other  property  in  the  town,  that  it  was  a  fraud  on  its  rights, 
and  was  oppressive;  and  (2)  that  a  portion  of  the  bridge  that  was  in  fact 
within  the  state  of  Missouri  was  assessed  to  complainant  by  the  local  assessor 
as  property  situated  in  this  state.  The  bill  contains  other  matters  of  com- 
plaint of  a  less  serious  nature,  some  of  which  may  be  noticed  further  on.  Tlie 
specific  prayer  of  the  bill  is  that  the  assessment  may  be  set  aside,  and  that  de- 
fendant Hhein,  the  county  clerk,  be  enjoined  and  restrained  f  lom  extending 
any  taxes  on  the  assessment  made  on  complainant^s  property.  Although  the 
answers  of  defendants  are  not  under  oath,  they  make  the  distinct  issue  that 
complainant's  remedy  for  alleged  grievances,  if  any  existed,  was  at  law,  and 
not  in  chancery.  It  is  alleged  the  town  board  was  in  session  on  the  fourth  Mon- 
day of  June,  1885,  and  that,  although  the  assessment  was  completed  before  that  . 
time,  no  one  appeared,  on  behalf  of  complainant,  to  complain  that  its  property 
was  assessed  too  high,  or  otherwise  wrongfully  assessed.  It  is  also  alleged 
that  complainant  did  appear  before  tlie  county  board,  and  claimed  that  its 
propei-ty  was  assessed  too  high.  The  complaint  was  not  considered,  perhaps 
for  the  reason  it  was  not  made  to  appear  that  the  assessment  was  made  after 
the  fourth  Monday  of  June,  1885.  On  the  final  hearing  tlie  court  found  the 
assessment  complained  of  was  so  grossly  disproportionate  to  the  valuation  of 
other  property  in  the  township,  and  so  excessive,  as  to  amount  to  a  fraud  on 
complainant;  and  the  coui-t  further  found  that  part  of  the  bridge  structure, 
that  is  to  say,  all  of  that  part  that  lies  west  of  the  easternmost  pier  of  the 
bridge,  is  outside  of  the  limits  of  the  state  of  Illinois,  and  was  illegally  assessed 
and  included  in  the  assessment  with  that  part  of  the  bridge  which  is  within 
the  limits  of  the  state  of  Illinois.  It  was  therefore  ordered  and  decreed  by 
the  court  that  the  assessment  of  complainant's  property  so  made  by  defendant 
Buttenuth  beset  aside,  and  declared  null  and  void;  and  that  the  temporary 
injunction  previously  granted,  enjoining  the  defendant  Rhein  "from  extend- 
ing the  said  taxes  against  said  property,  and  from  certifying  £he  said  taxes  to 
be  collected  [to  the  collector]  of  the  township,  or  issuing  his  wamint  for  the 
said  taxes  to  be  collected  upon  said  assessment,  be  made  perpetual v^ and  that 
the  said  defendant  Buttenuth  pay  the  costs  of  said  suit."  > . 

It  is  so  obvious  the  proposition  needs  no  discussion,  where  the  eshcssive 
valuation  complained  of  is  the  result  of  a  mere  honest  eiTor  in  judgment  on 
the  part  of  the  assessor  making  the  assessment,  chancery  has  no  jurisdiction 
to  afford  the  party  aggrieved  any  relief.  This  court  has  expressly  decidtH  in 
English  v.  People^  96  111.  566,  the  statute  affords  the  party  aggrieved  ^ 
only  remedy  for  the  correction  of  an  excessive  valuation  of  his  property  ffe" 
the  purposes  of  taxation,  unless  it  is  fraud nlently  assessed  too  high.  Whef 
the  assessment  is  completed  before  that  time,  the  application  must  be  made 
to  the  town  board,  under  the  provisions  of  the  eighty-sixth  section  of  the  rev- 
enue law,  (Rev.  St.  1874,)  on  the  fourth  Monday  of  June.  In  this  case  it  ap- 
pears  the  town  board  was  in  session  on  the  fourth  Monday  of  June  in  the  yeaz 
complainant's  property  was  assessed,  but  no  complaint  was  made  to  it,  on  be« 
half  of  complainant,  that  its  property  was  assessed  too  high,  or  otherwise  ille- 
gally assessed.  It  is  said  complainant  was  misleil  by  the  answer  of  the  as- 
sessor in  response  to  an  inquiry  concerning  the  assessment,  made  about  the 
time  the  town  board  would  meet,  that  he  had  not  completed  the  assessment, 
and  for  that  reiison  no  application  was  made  to  the  town  board.  Conceding 
that  to  be  so,  then  the  application  for  relief  should  have  been  made  to  the 
county  board,  under  the  ninety-seventh  section  of  the  revenue  law.  Applica- 
tion was  made  to  the  county  board,  under  the  latter  section  of  the  statute. 
Ck)unsel  for  the  bridge  company  was  heard  before  the  county  board,  and  t))e 
matter  was  referred  to  an  appropriate  committee.  That  committee  reported: 
"It  is  claimed  by  the  attorneys  of  said  bridge  company  that  the  Illinois  side  of 
said  bridge  was  assessed  after  the  fourth  Monday  of  June,  but,  no  further 
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evidence  having  been  produced,  your  coromittee  does  not  recommend  any  ac- 
tion in  the  matter. "  It  seems  counsel  for  the  bridge  company  was  again  heard 
in  regsird  to  the  assessment  of  its  property  for  the  year  1885;  but  the  report 
was  adopted.  Conceding,  as  it  is  thought  must  be  done,  there  was  no  satis- 
factory evidence  that  the  assessment  was  made  after  the  fourth  Monday  of 
June,  the  county  board  very  properly  refused  to  take  jurisdiction  of  the  mat- 
ter. There  should  have  been  explicit  proof  that  the  assessment  was  made 
after  the  fourth  Monday  of  June,  and  it  seems  the  assessor  himself  would  be 
the  proper  party  by  whom  to  prove  that  jurisdictional  fact.  Proof  of  his 
statement  as  to  tliat  fact,  made  in  a  casual  conversation,  when  he  was  not  en- 
gaged in  any  official  act  in  relation  to  such  assessment,  is  not  competent  evi- 
dence to  prove  when  the  assessment  was  in  fact  made  or  completed,  and  did 
not  excuse  complainant  from  making' application  to  tlie  town  board  when  in 
session,  as  it  was  at  the  time  designated  in  the  statute.  Omitting  to  make 
application,  then,  to  the  town  board  at  its  regular  session  at  the  appointed 
time,  complainant  lost  all  remedy  under  the  statute  for  relief  against  the  al- 
ieged  excessive  valuation  of  its  property  for  taxation. 

But  it  is  alleged  in  the  bill  the  assessment  was  fraudulent,  and  it  is  upon 
that  ground  it  is  suggested  the  jurisdiction  of  a  court  of  chancery  rests  to  af- 
ford the  relief  demanded.  Should  it  be  made  to  appear  that  the  assessment- 
was  fraudulent  in  fact  or  in  law,  no  doubt  a  court  of  equity  would  set  it  aside, 
on  the  principle  that  fraud  vitiates  everything  it  touches,  and  equity  wi)l  per- 
mit nothing  to  stand  that  is  tainted  with  fraud,  either  in  private  or  public 
transactions.  But  is  it  shown  the  assessment  is  fraudulent,  either  in  fact  or 
in  law ?  It  is  thought  it  is  not.  No  misconduct  is  imputed  to  the  assessor  in 
connection  with  the  assessment,  except  that  he  promised  to  visit  the  office  of 
the  company  before  making  it,  to  hear  the  suggestions  of  the  company's  offi- 
cers as  to  facts  that  would  materially  affect  the  amount  of  the  assessment; 
but  it  is  alleged  he  failed  to  keep  his  promise  in  that  regard.  The  assessor 
was  under  no  legal  obligation  to  call  upon  the  officers  of  the  company  for  in* 
formation  in  regard  to  his  duty  in  making  the  assessment  of  its  property;  nor 
is  it  insisted  he  was.  The  office  of  the  company  was  located  in  St.  Louis,  out 
of  this  state;  and  it  would  seem,  if  its  officers  had  any  facts  to  communicate 
to  the  assessor  that  would  be  at  all  likely  to  affect  the  assessment  favorably, 
for  the  company,  it  was  their  privilege  to  go  to  his  office,  and  there  lay  them 
before  him  for  his  consideration  Because  the  assessor  did  not  call  at  the 
company's  office  affords  no  just  grounds  for  complaint,  and  the  charge  that  he 
omitted  to  do  so  does  not  aid  in  the  slightest  degree  complainant's  demand  for 
equitable  relief.  The  court  found,  by  its  decree,  the  assessment  complained 
of  was  so  grossly  disproportionate  to  the  assessment  of  other  property  in  the 
town,  and  was  so  excessive  in  amount,  as  to  be  a  fraud  upon  complainant. 
Is  this  finding  of  the  court  sustained  by  the  evidence  submitted  at  the  hear- 
ing? It  can  hardly  be  said  it  is.  On  this  branch  of  the  case  the  evidence  is 
very  unsatisfactory.  There  are  witnesses  who  state,  in  a  general  way,  it  is 
their  opinion  the  bridge  property  is  assessed,  proportionately,  much  higher 
than  other  property  in  the  town;  but  upon  what  facts  their  judgments  in  that 
respect  are  bas^'d  do  not  appear  with  any  distinctness.  As  compared  with  the 
valuation  placed  by  the  assessor  upon  all  other  property  within  the  town,  it 
was  their  judgment  the  valuation  of  the  bridge  property  was  much  too  high. 
It  should  not  be  forgotten,  the  local  assessor  does  not  assess  railroad  property, 
of  which  there  is  a  very  large  amount  in  that  town;  and,  when  the  value  of 
all  railroad  property  is  added  to  that  fixed  by  the  assessor  on  other  property, 
no  witness  ventures  to  state  that  the  valuation  of  the  bridge  property  would 
be  disproportionate  to  the  aggregate  valuation  of  the  entire  property  of  the 
town.  It  is  shown,  the  valuation  placed  on  the  property  of  complainant  is 
less  than  the  average  valuation  since  1875,  including  that  year.  In  some 
years  it  was  much  higher,  and  in  others  less.    In  1875  the  assessed  value  was 
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$1,900,000,  and  in  1876  it  waa  the  same;  while  in  1885,  of  which  complaint 
is  made,  the  assessed  value  wiis  $1,100,000.  On  the  wliole  evidence  consid- 
ered, it  does  not  appear  that  the  valuation  placed  upon  complainant's  prop- 
erty is  80  much  higher  in  proportion  to  that  placed  on  other  property  in  the 
town  that  it  is  fraudulent  for  that  reason.  Nor  does  it  appear  from  anything 
contained  in  this  record  that  the  assessment  is  excessive  in  itself.  There  is 
no  evidence  of  the  value  of  that  part  of  the  bridge  and  its  approaches  subject 
to  taxation  in  this  state;  and  without  evidence  of  its  value  it  cannot  be  de- 
clared, as  a  matter  of  fact,  that  the  present  valuation  is  excessive  to  that  de- 
gree that  it  is  fraudulent  in  law. 

The  remaining  ground  of  relief  insisted  upon  is  that  part  of  the  bridge 
structure  wliich  lies  west  of  its  easternmost  pier  is  outside  of  the  state  of  Il- 
linois, and  was  illegally  assessed  and  included  in  the  assessment  with  that  part 
which  is  confessedly 'within  the  limits  of  the  state.  On  this  branch  of  the 
case,  some  evidence  was  offered,  and  some  discussion  has  been  had,  as  to  the 
boundary  line  between  the  states  of  Missouri  and  Illinois  kt  the  point  where 
the  bridge  structure  spans  the  Mississippi  river  That  question  is  certainly 
one  of  great  gravity,  and  one  this  court  will  hardly  undertake  to  determine 
definitely  on  the  meager  evidence  to  be  found  in  this  record,  and  in  a  case 
where  neither  state  is  represented,  and  where  there  are  no  defendants  other 
than  private  citizens,  neither  of  whom  have  the  slightest  personal  interest  in 
the  matter.  The  utmost  this  court  will  assume  to  decide  is  whiit  part  of  com- 
plainant's bridge  is  to  be  regarded  as  within  tlie  state  of  Illinois  for  the  pur- 
poses of  taxation;  or,  what  is  the  same  thing,  does  the  valuation  of  complain- 
ant's property,  as  made  by  the  assessor  for  1885,  include  any  portion  of  the 
bridge  not  subject  to  taxation  in  this  sUite?  It  is  certain,  no  part  of  that  por- 
tion of  the  bridge  structure  assessed  by  the  local  assessor  for  taxation  in  this 
state  is  in  the  state  of  Missouri ;  nor  does  it  appear  that  it  was  ever  subject  to 
taxation  in  that  state.  The  act  of  congress  March  6,  1820,  (8  U.  S.  St.  at 
Large,  p.  545,)  to  enable  the  territory  of  Missouri  to  form  a  constitution,  in 
fixing  the  boundaries,  declared:  **  Thence  due  east  to  the  middle  of  the  main 
channel  of  the  Mississippi  river;  thence  down  and  following  the  course  of  the 
Mississippi  river,  in  the  middle  of  the  main  channel  thereof."  The  state  of 
Missouri,  by  its  constitution  of  1820,  ratified  the  boundaries  as  fixed  by  the 
enabling  act  of  congress,  and  we  are  not  aware  the  eastern  boundary  of  the 
state  has  since  been  changed.  The  constitution  of  1875  of  that  state  simply 
ratified  and  confirmed  the  boundaries  of  the  state  as  established  bylaw.  Not- 
withstanding the  fact  the  main  channel  of  the  river  might  be  changed  by  im- 
perceptible natural  wear  on  one  side,  or  by  the  gradual  formation  of  alluvions, 
still  "the  middle  of  the  main  channel,"  when  ascertained,  would  be  the  bound- 
ary of  the  state.  It  might  be  a  slightly  shifted  line,  hardly  perceptible;  still 
it  would  be  a  well-known  and  easily-ascertainable  boundary  line.  The  rule  of 
law  is,  when  a  stream  dividing  coterminous  states,  being  a  boundary  line,  al- 
ters its  channel  by  a  gradual  or  imperceptible  process  of  wear  or  of  alluvions, 
the  boundary  shifts  with  the  channel.  No  matter  what  conclusion  might  be 
reached  as  to  the  western  boundary  of  Illinois,  it  cannot  be  maintained  the 
eastern  boundary  of  the  state  of  Missouri  is  further  east  than  the  "middle  of 
the  main  channel"  of  the  Mississippi  at  the  point  where  the  bridge  struct- 
ure spans  ttiat  river.  It  is  not  alleged  in  the  bill,  nor  claimed  in  argument, 
any  portion  of  the  bridge  assessed  by  the  local  assessor  in  this  state  lies  west 
of  the  "middle  of  the  main  channel"  of  the  river.  It  would  seem  to  follow, 
therefore,  if  that  portion  of  the  bridge  included  in  the  assessment  that  lies  be- 
tween the  eastern  pier  of  the  bridge  and  the  "middle  of  the  main  channel"  of 
the  river  is  not  within  the  limits  of  the  state  of  Illinois,  it  is  not  included 
within  the  defined  boundaries  of  any  state.  That  conclusion  will  hardly  be 
adopted,  unless  the  question  will  admit  of  no  other  solution.  The  act  of  con- 
gress of  April  18, 1818,  to  enable  the  people  of  the  territory  of  Illinois  to  form 
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a  state  constitution,  fixed  the  western  boundary  at  the  "middle  of  the  Missis- 
sippi river,"  and  declared  the  state  should  have  concurrent  "jurisdiction  on 
the  Mississippi  river  with  any  state  or  states  to  be  formed  west  thereof,  so  far 
as  said  river  shall  form  a  common  boundary  to  both. "  By  the  constitution  of 
1818,  the  people  ratified  the  boundaries  fixed  for  the  state  by  the  enabling  act 
of  congress;  and  in  the  constitutions  of  1848  and  of  1870  the  same  boundaries 
and  jurisdiction  are  declared,  except  in  the  two  last  constitutions  it  is  pro- 
vided: "This  state  shali  exercise  such  jurisdiction  upon  the  Ohio  river  as  she 
is  now  entitled  to,  or  such  as  may  be  agreed  upon  by  this  state  and  the  state 
of  Kentucky."  It  seems  clear,  from  all  legislation  and  ordinances  on  this 
subject,  it  was  intended  the  Mississippi  river  should  constitute  "a  common 
boundary"  between  the  state  of  Illinois  and  any  state  or  states  that  might  be 
formed  to  the  west  and  next  to  that  river.  That  intention  is  more  definitely 
declared  than  it  was  in  regard  to  the  Ohio  river;  for  in  fixing  the  boundary  of 
Illinois,  when  the  line  down  along  the  middle  of  the  Mississippi  river  should 
reach  the  confluence  of  that  river  with  the  Ohio,  the  boundary  should  be  from 
thence  up  the  latter  river,  "along  its  north-western  shore;"  and  yet  it  has 
been  held  the  river  is  the  boundary  between  states  divided  by  the  Ohio  river, 
although  the  original  proprietor,  in  granting  the  territory,  retained  the  river 
within  its  domain.  The  law  as  stated  by  law  writers,  and  in  the  adjudged 
cases,  seems  to  be  that  where  a  river  is  declared  to  be  the  boundary  between 
states,  although  it  may  change  imperceptibly  from  natural  causes,  the  river 
"as  it  runs  continues  to  be  the  boundary."  "But  if  the  river  should  suddenly 
change  its  course,  or  desert  the  original  channel,  the  rule  of  law  is,  the  bound- 
ary remains  in  the  middle  of  the  deserted  river-bed.  Where  a  river  is  a 
boundary  between  states,  as  is  the  Mississippi  between  Illinois  and  Missouri, 
it  is  the  main,  the  permanent,  river  which  constitutes  the  boundary,  and  not 
that  part  which  flows  in  seasons  of  high  water,  and  is  dry  at  other  times. 
Handly's  Lessee  v.  Anthony,  5  Wheat.  ^74.  In  no  other  way  would  a  river 
be  a  permanent  flxed  boundary,  at  all  times  readily  ascertainable.  There  are 
many  cogent  reasons  why  the  boundary  lines  between  states  should  be  perma- 
nent; otherwise,  territory  in  one  state  at  one  time,  sooner  or  later  might  be 
in  another  state.  It  must  be  in  one  state  all  the  time,  or  else  the  state  would 
lose  jurisdiction  over  it.  Treating,  then,  as  must  be  done,  the  Mississippi 
river  as  a  common  boundary  between  the  states  of  Illinois  and  Missouri,  what 
meaning  is  to  be  given  to  the  terms,  "middle  of  the  Mississippi  river,"  used 
in  the  enabling  act  of  congress,  and  in  the  constitution  defining  the  bounda- 
ries of  the  state  of  Illinois?  Whether,  when  mere  private  rights  are  involved, 
the  phrases,  the  "middle  of  the  river,"  and  the  "middle  of  the  main  channel," 
or,  what  is  the  same  thing,  the  "thread  of  the  stream,"  mean  the  same  thing, 
and  may  be  intprchangeably  used,  there  are  many  considerations  affecting  the 
public  welfare  why  it  should  be  held  the  "middle  of  the  channel"  of  a  river 
between  independent  states  or  countries  should  be  regarded  as  the  boundary 
line  between  them,  in  the  absence  of  express  agreement  to  the  contrary. 
When  applied  to  rivers  as  boundaries  between  states,  the  phrases,  "middle  of 
the  river,"  and  "middle  of  the  main  channel,"  are  equivalent  expressions, 
and  both  mean  the  center  line  of  the  main  channel,  or,  as  it  is  most  frequently 
expressed,  the  "thread  of  the  stream."  Should  the  expression,  "middle  of  the 
river,"  be  construed  to  mean  aline  midway  of  the  water  surface,  that  would 
give  no  permanent  boundary  that  could  be  asceitaiued.  It  would  be  at  one 
point  at  one  time,  and  some  distance  away  at  another.  Had  the  boundaries 
of  Illinois  been  fixed  at  the  time  of  the  high  water  in  1844,  and  the  middle  of 
the  river  opposite  St.  Louis  held  to  be  a  line  midway  of  the  surface  of  the 
water,  that  line  would  then  have  been  far  east  of  the  present  city  of  East  St. 
Louis,  and,  on  the  waters  receding,  it  would  have  shifted  back  towards  the 
west,  nearer  the  city  of  St.  Louis.  So  unsatisfactory  a  proposition  as  that  will 
not  be  adopted;  it  would  lead  to  insurmountable  difficulties. 
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Some  light  will  be  cast  upon  tlie  subject  of  iuquiry  by  first  ascertaining,  as 
pear  as  may  be,  the  meaning  of  the  words  "main  ciianneJ,"  "mid-channel," 
"middle  of  the  current,"  as  those  terms  are  used  in  the  adjudged  cases  and 
in  the  text  books  that  shall  be  examined.  The  definition  of  the  word  "chan- 
nel" given  in  the  most  recent  edition  of  Webster's  Dictionary  is:  "The  l:?d 
of  a  stream  of  water;  especially  the  deeper  paxt  of  a  river  or  bay  where  the 
main  current  flows."  The  case  of  Dunlieth  v.  Dubuque,  55  Iowa,  558,  8  N. 
W  Hep.  443,  while  this  court  does  not  approve  the  decision  of  the  case,  con- 
tains a  very  accurate  definition  of  the  word  "channel,"  as  commonly  used  by 
river-men.  It  is:  "The  word  'channel,'  when  employed  in  treating  subjects 
connected  with  the  navigation  of  rivers,  indicates  the  line  of  the  deep  water 
which  vessels  follow."  In  Jlotve  v.  Smith,  61  Conn.  266,  it  is  said:  "The 
expression,  •  middle  of  the  channel  of  the  bay  or  harbor,'  does  not  refer  to  the 
thread  of  deepest  water,  but  to  that  space  within  which  ships  can  and  usually 
do  pass. "  It  is  apprehended  it  is  in  this  sense  the  expressions,  "  middle  of  the 
river,"  "middle  of  the  main  channel,"  "mid-channel,"  "middle  thread  of  the 
channel, "  are  used  in  enabling  acts  of  congress  and  in  state  constitutions  estat>- 
lishing  state  boundaries.  It  isthefreenavigatioi\of  the  river,  when  such  river 
constitutes  a  common  boundary,  that  part  on  which  boats  can  and  do  pass,  some- 
times called  "Nature's  Pathway,"  that  states  demand  shall  be  secured  to  them. 
When  a  river,  navigable  in  fact,  is  taken  or  agreed  upon  as  the  boundary  between 
two  nations  or  states,  the  utility  of  the  main  channel,  or,  what  is  the  same  thing, 
the  navigable  part  of  the  river,  is  too  great  to  admit  a  supposition  that  either 
state  intended  to  surrender  to  the  state  or  nation  occupying  the  opposite  shore 
the  whole  of  the  principal  channel  or  highway  for  vessels,  and  thus  debar  its 
own  vessels  the  right  of  passing  to  and  fro  for  purposes  of  defense  or  com- 
merce. That  would  be  to  surrender  all,  or  at  least  the  most  valuable  part,  of 
such  river  boundary,  for  the  purpose  of  commerce,  or  other  pui-poses  deemed 
of  great  value  to  independent  states  or  nations.  Construing,  then,  the  phrases, 
"middle  of  the  Mississippi  river,"  and  the  "middle  of  the  main  channel  of  the 
Mississippi  river,"  to  mean  the  same  thing,  both  acts  of  congress  fixing  the 
boundaries  of  Illinois  and  Missouri  declare  the  middle  of  the  main  channel  of 
the  Mississippi  river  to  be  the  boundary  line  between  the  states,  and  that  is 
the  thread  of  the  main  stream.  In  Thomas  v.  Hatch,  3  Sum.  170,  Stoby,  J., 
said:  "I  consider  the  law  to  be  clearly  settled  that  a  boundary  on  a  stream, 
on  or  by  a  stream  or  to  a  stream,  includes  the  flats,  at  least  to  low-water 
mark,  and  in  many  cases  to  the  middle  thread  of  the  river."  A  valuable 
case  on  this  subject  is  Morgan  v.  Reading,  3  Smedes  &  M.  366.  The  opinion 
is  by  Chief  Justice  Shabkey.  Although  not.  directly  involved,  the  discus- 
sion, in  part,  had  relation  to  the  boundary  line  of  the  state  of  Mississippi. 
The  facts  as  stated  in  the  opinion  are  that,  by  various  treaties  and  cessions, 
the  United  States  had  succeeded  to  all  the  territory  east  of  a  line  drawn  along 
the  middle  of  the  Mississippi  above  the  thirty-first  degree  of  latitude.  Louis- 
iana was  then  bounded  on  the  east  by  the  same  line,  the  middle  of  the  river 
above  the  river  Iberville,  as  it  had  been  established  by  the  treaty  of  1763.  In 
1798,  while  the  middle  of  the  river  was  still  the  boundary  line  between  the 
province  of  Louisiana  and  tlie  United  States,  congress  established  the  Missis- 
sippi territory,  bounding  it  on  the  west  "by  the  Mississippi."  It  Wfis  in  ref- 
erence to  that  line  the  court  said:  "We  have  said  that  congress  omitted  to  men- 
tion the  middle  of  the  river,  but  bounded  the  territory  *by  the  Mississippi.' 
The  common  law,  by  construction,  extends  grants  bounded  *  by '  or  « on '  or 
*  along'  a  fresh-water  stream  to  the  thread  of  the  stream.  The  Mississippi 
territory,  by  this  rule,  extended  to  the  middle  of  the  river."  In  Handly's 
Lessee  v.  Anthony,  supra,  it  was  said  by  the  court:  "Where  a  great  river  is 
the  boundary  between  two  nations  or  states,  if  the  original  property  is  in 
neither,  and  there  be  no  convention  respecting  it,  each  holds  to  the  middle  of 
the  stream."    Mr.  Field,  iu  his  work  entitled  "Outlines  of  an  International 
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Code,"  (2d  Ed.  §  30,)  in  speaking  of  boundary  by  stream  or  channel,  says: 
"The  limits  of  national  territory  bounded  by  a  river  or  stream,  or  by  a  strait 
or  sound,  or  arm  of  the  sea,  the  other  shore  of  which  is  the  territory  of  an- 
other nation,  extend  outward  to  a  point  equidistant  from  the  teriitory  of  the 
nation  occupying  the  opposite  shore;  or,  if  there  be  a  stream  or  a  navigable 
channel,  to  the  thread  of  the  stream,  that  is,  to  the  mid-channel;  or,  if  there 
be  several  channels,  to  the  principal  one."  In  his  work  on  the  Law  of  Ka* 
tions,  (page  31,)  Mr.  Poison  says:  "If  the  river  divides  two  states,  the  mid- 
dle channel  is  considered  as  the  boundary  line,  unless  prior  occupation  has  given 
to  the  one  or  the  other  the  right  of  possession  to  the  whole."  There  are  cases 
in  this  and  other  courts,  although  the  discussion  had  reference  directly  to 
riparian  rights, and  not  to  boundaries  between  states,  that  illustrate  this  same 
doctrine.  In  Fletcher  v.  Boom  Co,,  51  Mich.  277,  16  N.  W.  Rep.  645,  it  was 
held  that  the  riparian  rights  of  defendant  in  the  case  being  considered,  extended 
to  the  thread  of  the  stream,  to  the  center  of  the  main  channel  of  the  river.  It 
was  said  by  this  court  in  Middleton  v.  Pritchard,  8  Scam.  510,  "that  all 
grants  bounded  upon  a  river  not  navigable  by  the  common  law  entitled  the 
grantee  to  all  islands  lying  between  the  main-land  and  the  center  thread  of 
the  current."  In  Cohb  v.  La  Valle,  89  111.  331,  it  was  said:  "It  seems  to  be 
the  settled  law  of  this  country  that  the  owner  of  land  bordering  upon  a  river 
not  navigable  at  common  law,  such  as  the  Mississippi  river,  will  be  entitled 
to  claim  to  the  center  of  the  current  of  the  stream."  The  same  doctrine  was 
i*estated  in  Pipers,  Connelly,  108  111.  646,  where  it  is  said:  "The  general 
doctrine  that  grants  of  land  bounded  upon  rivers,  or  the  margins  above  tide- 
water, carry  the  exclusive  right  and  title  of  the  grantee  to  the  center  thread 
of  the  current,  unless  the  terms  of  the  grant  clearly  denote  the  intention  to 
stop  at  the  margin  of  the  river,  has  been  too  long  established,  and  too  firmly 
adhered  to  by  this  court,  to  be  now  questioned."  No  reason  is  perceived  why 
the  principled  here  stated  should  not  control  of  the  case  being  considered.  As 
before  remarked,  it  is  manifest  it  was  the  intention  of  congress  that  the  Mis- 
sissippi river  should  constitute  a  "common  boundary"  between  the  states  of 
Illinois  and  Missouri;  and  had  the  words,  the  "middle  of  the  Mississippi 
river,"  and  the  "middle  of  the  main  channel,"  been  omitted  in  both  enabling 
acts  of  congress,  still  the  river  itself  would  be  the  boundary,  and  each  state 
would  hold  to  the  "middle  of  the  stream," — that  is  to  say,  the  middle  thread 
of  the  stream.  Tlie  intention  in  this  respect  is  made  most  manifest  by  the 
fact  it  must  have  been,  and  was,  known  to  congress  when  it  passed  the  en- 
abling act  for  Missouri,  and  fixed  the  boundary  at  the  "middle  of  the  main 
channel  of  the  Mississippi  river,"  that  the  western  boundary  of  Illinois  had 
been  fixed  "at  the  middle  of  the  Mississippi  river;"  and  certainly  it  was  not 
intended  to  fix  two  distinct  or  different  boundary  lines.  That  would  have 
left  a  space  not  in  either  state,  and  no  such  absurd  intention  should  be  im- 
puted to  congress.  It  was  most  appropriately  said  by  the  court  in  Morgan  v. 
Reading^  supra,  in  respect  to  the  boundary  line  as'  fixed  by  the  act  of  con- 
gress organizing  the  territory  of  Mississippi,  which  established  the  "Missis- 
sippi river"  as  the  western  boundary,  "all  west  of  that  line" — that  is.  the 
middle  of  the  river — "was  owned  by  a  foreign  power;  and  we  cannot  suppose 
congress,  under  the  circumstances,  designed  to  limit  the  jurisdiction  of  the  ter- 
ritory by  the  bank  of  the  ri  ver. "  The  suggestion  tliat  congress,  by  its  enabli  ng 
acts,  may  have  established  one  line  in  the  Mississippi  river  for  the  eastern 
boundary  for  Missonri,  and  another  line  further  east  for  the  western  boundary 
of  Illinois,  has  nothing,  in  law  or  in  fact,  upon  which  to  rest.  The  whole 
legislation  on  this  subject  shows,  as  before  remarked,  it  was  the  intention  of 
congress  to  make  the  river  a  "common  boundary"  between  these  states;  and 
th^  expressions  used  in  both  enabling  acts,  although  the  words  used  may  not 
be  the  same,  make  the  middle  of  the  main  channel  of  the  permanent  river  the 
boundary  line.    In  such  cases  the  principle  is  as  stated  by  Mr.  Woolsey,  in 
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his  work  on  International  Law,  (section  58:)  "  Where  a  navigable  river  forms 
the  boundary  between  states,  both  are  presumed  to  have  free  use  of  it,  and 
the  dividing  line  will  run  in  the  middle  of  the  channel,  unless  the  contrary  is 
shown  by  long  occupancy  or  agreement  of  parties." 

Commercial  considerations  make  it  imperative,  where  states  or  nations  are 
divided  by  a  navigable  river,  eacli  should  hold  to  the  center  thread  of  the 
main  channel  or  current  along  which  vessels  in  the  carrying  trade  pass, — 
that  is,  the  "channel  of  commerce;"  not  the  shallow  water  of  the  stream, 
which  at  some  seasons  of  the  year  may  be  impossible  of  navigation, — upon 
which  each  nation  or  state  demands  the  right  to  move  its  products  without 
any  interference  from  the  state  or  nation  occupying  the  opposite  shore.  So 
important  has  this  right  ever  been  deemed,  it  is  thought  to  be  embraced  in  all 
treaties,  cessions,  ordinances,  statutes,  and  constitutions  made,  enacted,  or 
adopted  in  regard  to  the  Mississippi  river  since  the  federal  government  was 
organized.  It  wiis  the  great  desire  to  secure  this  important  privilege  that 
gave  rise  to  all  the  efforts  on  the  part  of  the  general  government  to  obtain  the 
control  of  the  Mississippi  river  from  its  source  to  that  point  where  it  empties 
into  the  gulf  and  connects  with  the  sea.  It  has  been  often  ruled,  the  inten- 
tion in  such  great  matters  as  state  boundaries,  when  clearly  manifested  by 
cessions,  grants,  or  legislative  acts,  should  control.  It  is  a  fact  so  well  known 
it  is  not  called  in  question  that  so  far  back  as  can  be  known,  either  from  his- 
tory or  tradition,  the  main  channel  of  the  Mississippi  river,  at  the  point  where 
complainant^s  bridge  is  constructed,  was  always  west  of  ** Bloody  Island," — 
that  is,  between  that  island  and  the  Missouri  shore.  Both  states  have  always 
recognized  this  fact;  and  for  that  reason  "Bloody  Island,"  although  the  river 
east  of  it  was  in  fact  at  one  time  navigable  for  shallow-draught  vessels, — cer- 
tainly in  seasons  of  high  water, — was  always  regarded  as  being  within  the 
limits  of  the  state  of  Illinois.  At  one  time  grave  apprehensions  were  enter- 
tained that  the  main  channel  of  the  river  might  change  to  the  east  side  of 
"Bloody  Island,"  and  thus  leave  the  Missouri  side;  but  by  the  consent  of  Illi- 
nois, expressed  by  the  general  assembly,  dykes  and  other  structures  were 
erected  at  the  upper  end  of  the  island  to  keep  the  main  channel  on  the  Mis- 
souri side,  where  it  had  previously  been.  Those  structures  proved  eflicient, 
and  the  main  channel  of  the  river  now  flows  where  it  did  since  before  the 
boundaries  of  either  state  divided  by  it  were  established  by  congress,  or  de- 
clared by  the  state  constitutions. 

It  is  not  claimed,  either  by  the  bill  or  in  the  evidence,  that  any  part  of  com- 
plainant's bridge  that  was  assessed  by  the  local  assessor  lies  west  of  the  mid- 
dle of  what  has  always  been  the  main  channel  of  the  river  since  the  states 
were  organized  under  the  acts  of  congress;  and  this  court  has  no  hesitation 
in  coming  to  the  conclusion  that  all  of  that  part  of  the  bridge,  with  its  ap- 
proaches, that  lies  east  of  the  middle  line  of  the  main  channel  of  the  river,  is 
within  the  jurisdiction  of  the  state  of  Illinois  for  the  purposes  of  state  and  lo- 
cal taxation.  Only  thab  part  of  the  bridge  east  of  the  middle  of  the  main 
channel  of  the  river,  as  appears  from  the  plat  used  in  making  the  assessment, 
was  assessed  in  this  case;  and  that  was  warranted  by  law.  The  case  of  MU^ 
souri  V.  KentiLcky,  11  Wall.  395,  cited  by  counsel  for  complainant  as  being 
conclusive  of  the  case  in  hand,  has  been  examined,  and  it  is  not  perceived  it 
contains  anything  in  conflict  with  the  general  views  here  expressed.  Indeed, 
some  of  the  reasoning  in  that  case  has  been  adopted  in  this  opinion. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  cause  will  be 
remanded,  with  directions  to  that  court  to  dismiss  the  bill. 
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(m  in.  655) 

City  of  East  St.  Louis  v.  People  ex  reh  Gundlach. 
(Supreme  Cawit  cf  imnois.    May  9, 1S88.) 

1.  MuKioipAL  COBP01UTION9— Taxation—- Limitation  in  Chartbb— Rbfbaz/— Bt  Con- 

STTTDTION. 

The  limitations  upon  the  power  of  the  dty  of  East  St.  Lonis  to  levy  taxes  by  char- 
ter, art  8,  §  1,  and  1  Priv.  Laws  in.  1869.  p.  887,  art  8.  S  4«  providing  that  such  tax 
shall  not  exceed  7  per  cent,  on  the  taxable  property  of  said  city  for  all  purposeSj  of 
which  not  more  than  three  mills  upon  the  dollar  shall  be  for  the  purpose  of  paying 
the  interest  and  providing  for  a  sinking  fund  to  discharge  the  principal  of  the  bonds 
of  said  city,  are  repealed  by,  so  far  as  mconsistent  with,  Ck)nst.  IlL  1870,  art  9,  §  12, 
enacting  that  any  municipal  corporation  becoming  indebted  shall,  before  or  at  the 
time  of  doing  so,  provide  for  the  collection  of  a  direct  annual  tax  sufficient  to  pay 
the  interest  thereon  as  it  becomes  due,  and  the  principal  thereof  within  20  years, 
which  is  self -executing,  and  has  the  effect  to  autnorize  the  levy  of  taxes  sufQcieni 
to  meet  indebtedness  of  the  city  lawfully  incurred  since  its  adoption. 

2.  Samb— Mandamus— To  Compel  Lbvt. 

The  city  having  failed  to  levy  such  tax  in  accordance  with  said  constitutional  re- 
quirement, it  is  m  the  power  of  the  court  by  mcmdamiia  to  compel  the  levy  of  a 
single  tax  sufficient  in  amount  to  pay  a  judgment  rendered  upon  the  principal  and 
arrears  of  interest  of  one  of  such  bonds  issued  since  the  adoption  of  said  constitu- 
tion.   City  of  East  St.  L(mi8  v.  U.  fif.,  7  Sup.  Ct  Rep.  739,  followed. 

Appeal  from  circuit  court,  St.  Clair  county;  George  W  Wall,  Judge. 
Robert  A,  ff albert,  Jesse  M,  Freels^  and  F.  Q.  Cockrell,  for  appellant. 
Franklin  A,  McConaughy  and  Sanders  &  Bowers,  for  appellee. 

Magruder,  J.  -  This  is  a  rnandamus  proceeding  brought  to  compel  the 
dty  of  East  St.  Louis  to  levy  upon  the  real  and  personal  property,  subject  to 
taxation  within  the  jurisdiction  of  the  city,  a  special  tax  sufficient  to  pay  a 
judgment  recovered  by  the  relator  against  said  city  at  the  September  term, 
I88t>,  of  the  circuit  court  of  St.  Clair  county,  and  to  see  that  the  tax  so  levied, 
when  collected,  be  set  apart  and  applied  exclusively  to  the  payment  of  such 
judgment,  and  the  costs  of  suit.  The  judgment,  which  was  for  $1,074.94, 
was  recovered  upon  a  bond  of  said  city  for  $500,  and  eight  annual  interest 
coupons  thereto  attached  for  $50  each,  issued  by  said  city  on  July  26, 1873* 
and  payable  to  John  B.  Livingston  or  bearer  10  years  after  date.  The  bond 
and  coupons  were  issued  in  pursuance  of  an  act  of  the  legislature  of  Illinois 
approved  and  in  force  March  26,  1869,  entitled  "An  act  to  reduce  the  char- 
ter of  East  St.  Louis,  and  the  several  acts  amendatory  thereto,  into  one  act, 
and  revise  the  same;"  and  also  in  pursuance  of  an  ordinance  passed  by  the 
city  council  of  said  city  entitled  "An  ordinance  to  fund  the  floating  debt  of 
the  city  of  East  St.  Louis,'*  approved  and  in  force  June  6,  A.  D.  1872.  The 
petition  tor  mandamus  was  answered  by  the  defendant,  the  city  of  East  St. 
Louis.  The  petitioner  filed  a  general  demurrer  to  the  answer.  The  circuit 
Court  sustained  the  demurrer,  and  the  defendant  elected  to  stand  by  its  an- 
swer. Thereupon  judgment  was  entered  in  accordance  with  the  prayer  of 
the  petition,  and  an  appeal  taken  to  this  court. 

The  main  question  presented  by  the  pleadings,  and  in  the  arguments  of 
counsel,  is  whether  the  constitution  of  this  state,  adopted  in  1870,  removed 
from  the  charter  of  the  city  of  East  St.  Louis  the  limitations  therein  con- 
tained as  to  the  amount  and  rate  of  taxation  to  be  imposed  by  the  city  council 
for  the  payment  of  bonded  indebtedness  incurred  after  the  adoption  of  the 
constitution  of  1870.  So  much  of  section  12  of  article  9  of  the  constitution 
of  1870  as  is  applicable  to  the  question  involved  is  as  follows:  "No  county, 
city,  township,  school-district,  or  other  municipal  corporation,  shall  be  al* 
lowed  to  become  indebted  in  any  manner,  or  for  atiy  purpose,  to  an  amount, 
including  existing  indebtedness,  in  the  aggregate  exceeding  five  per  centum 
on  the  value  of  the  taxable  property  therein,  to  be  ascertained  by  the  last 
assessment  for  state  and  county  taxes,  previous  to  the  incurring  of  such 
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indebtedness.  Any  coantj,  city,  school-district,  or  other  municipal  corpo- 
ration, incurring  any  indebtedness  as  aforesaid,  shiill,  before  or  at  the  time 
of  doing  so,  provide  for  the  collection  of  a  direct  annual  tax,  sufficient  to 
pay  the  interest  on  such  debt  as  it  falls  due,  and  also  to  pay  and  discharge 
the  principal  tliereof  within  twenty  years  from  the  time  of  contracting  the 
same."  The  sections  of  the  charter  bearing  on  the  question  in  controveray 
are:  First.  Article  3,  §  1:  "The  city  council  shall  have  power  to  collect 
an  annual  tax,  not  exceeding  one  per  centum  per  annum,  upon  all  prop- 
erty, real  and  personal,  within  the  jurisdiction  of  the  city,  upon  the  assessed 
value  thereof,  in  such  manner  as  may  be  prescribed  by  ordinance,  not  in- 
consistent with  the  constitution  of  this  state,"  etc.  1  Priv.  Laws  1869,  p. 
887  Second,  Section  4,  Id.:  "The  city  council  shall  have  power  to  appro- 
priate money  and  provide  for  the  payment  of  the  debt  and  expenses  of  the 
city;  to  boiTow  on  the  credit  of  the  city  a  sum  of  money  not  exceeding  one 
hundred  thousand  dollars,  (3100,000;)  to  issue  bonds,  scrip,  or  certificates  of 
indebtedness  therefor,"  etc.  Third.  Article  7,  §  22:  "A  registry  shall  be 
kept  of  all  bonds,  scrip,  or  certificates  of  indebtedness  issued,  showing  a  full 
exhibit  of  all  material  facts  in  relation  thereto;  and  the  city  council  sliall  levy 
and  collect  a  tax  not  exceeding  three  mills  on  the  dollar  upon  each  annual  as- 
sessment matie  for  general  purposes,  for  the  purpose  of  paying  the  interest  on 
such  bond's,  scrip,  or  certificates  of  indebtedness,  and  to  provide  a  sinking 
fund  to  liquidate  the  same."     1  Priv.  Laws  1869r'i)p.  904,  905. 

The  question  in  this  case  is  not  whether  the  prohibition,  which  forbids  a 
municipal  corporation  from  becoming  indebted  to  an  amount  exceeding  5  per 
cent,  of  the  assessed  value  of  its  taxable  property,  repeals  or  abrogates  a  pro- 
vision in  the  charter  limiting  the  indebtedness  of  the  city  to  an  amount  less 
than  such  5  per  cent.  It  is  not  claimed  tliat  a  city  may  incur  an  indebtedness 
greater  than  that  to  which  it  is  limited  in  its  charter,  provided  only  such  in- 
debtedness does  not  exceed  5  per  cent,  of  the  assessed  value  of  its  taxable 
property.  The  constitutional  provision  that  no  municipal  corporation  shall 
be  allowed  to  become  indebted  to  an  amount  exceeding  5  per  cent.,  etc.,  is  a 
limitation  upon  the  power  of  the  legislature  to  authorize  cities  of  the  state  to 
contract  indebtedness.  Therefore  such  constitutional  provision  could  not 
operate  as  a  repeal  of  a  clause  in  a  city  charter  which  prohibited  the  city  from 
contracting  an  indebtedness  in  excess  of  an  amount  less  than  5  per  cent.  It 
was  not  intended  to  authorize  a  city  to  become  indebted  to  the  full  amount  of 
the  5  per  cent.,  without  regard  to  the  limitations  of  its  charter  as  to  the  ex- 
tent of  its  indebtedness.  We  have  been  referred  to  no  provision  in  the  char- 
ter of  East  St.  Louis  which  limits  the  power  of  that  city  to  incur  indebted- 
ness to  any  particular  amount.  Section  4  of  article  8  of  its  charter  permits 
it  to  borrow,  on  the  credit  of  the  city,  a  sum  not  exceeding  $100,000,  and  to 
issue  bonds  therefor;  but  it  is  not  contended  that  bonds  have  been  issued  to 
a  greater  amount  than  $100,000.  Section  1  of  aiticle  3  of  the  charter  gives 
the  city  council  the  power  to  collect  an  annual  tax,  not  exceeding  1  per  centum 
per  annum,  upon  all  property,  real  and  personal,  within  the  jurisdiction  of 
the  city,  upon  the  assessed  value  thereof,  in  such  manner  as  may  be  pre- 
scribed by  ordinance,  etc.  Section  22  of  article  7  provides  that  the  council 
shall  levy  and  collect  a  tax  not  exceeding  three  mills  on  the  dollar  upon  each 
annual  assessment  made  for  general  purposes,  for  the  purpose  of  paying  the  in- 
terest on  such  bonds,  etc.,  and  to  provide  a  sinking  fund  to  liquidate  the  same. 
The  charter  containing  these  provisions  was  passed  in  March,  1869.  After- 
wards, in  the  summer  of  1870,  the  constitution  of  1870  was  adopted,  which 
provides,  in  section  12  of  article  9,  as  above  quoted,  that  any  municipal  cor- 
poration, incurring  any  indebtedness  under  autiiority  of  law  not  exceeding 
the  5  per  cent,  above  named,  shall,  before  or  at  the  time  of  doing  so,  provide 
for  the  collection  of  a  direct  annual  tax  sufficient  to  pay  the  Interest  on  such 
debt  as  it  falls  due,  and  also  to  pay  and  discharge  the  principal  thereof  within 
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20  years  from  the  time  of  contracting  the  same.  Evidently  there  is  here  a 
direct  conflict  between  the  language  of  the  charter  and  the  language  of  the 
constitution  as  to  the  amount  and  percentage  of  the  annual  tax  to  be  collected. 
The  charter  says  that  the  council  shall  collect  an  annual  tax,  not  exceeding  1 
per  cent,  per  annum,  on  all  property,  etc.,  and  that  of  this  1  per  cent,  it  shall 
collect  not  more  than  three-tenths,  or  three  mills  on  the  dollar,  for  the 
purpose  of  paying  the  interest  on  the  bonds  and  providing  a  sinking  fund, 
etc.  On  the  other  hand,  the  constitution  says  that  the  council  shall,  be- 
fore or  at  the  time  of  incurring  the  indebtedness,  provide  for  the  collection  of 
a  direct  annual  tax  sufficient  to  pay  the  interest  on  such  debt  as  it  falls  due, 
and  also  to  pay  the  principal  within  20  years,  etc.  By  the  terms  of  the  con- 
stitution the  annual  tax  must  be  sufficient  to  pay  the  interest  as  it  becomes 
due,  and  the  principal  in  20  years.  By  the  terms  of  the  charter  the  annual 
tax  must  not  be  more  than  1  per  cent,  for  all  purposes,  and  not  more  than 
three-tenths  of  1  per  cent,  for  the  purpose  of  paying  the  interest  on  the  bonds 
and  providing  a  sinking  fund  to  liquidate  the  indebtedness.  If  the  city  coun- 
cil levies  and  collects  an  annual  tax  of  only  three-tenths  of  1  per  cent,  to  pay 
interest  and  provide  a  sinking  fund,  and  such  amount  is  not  sufficient  to  pay 
the  interest  as  it  falls  due,  and  to  discharge  the  principal  in  20  years,  then  the 
council  fails  to  do  what  the  constitution  requires  to  be  done. 

It  is  very  clear  that  the  charter  of  East  St.  Louis  prescribes  one  rate  of  an- 
nual taxation  for  the  payment  of  the  corporate  indebtedness,  and  the  consti- 
tution prescribes  another  and  different  rate.  The  indebtedness  represented 
by  the  bond  sued  on  in  this  case  was  incurred  after  the  constitution  of  1870 
was  adopted,  as  the  bond  was  not  issued  until  July,  1873.  The  constitu* 
tional  provision  now  under  consideration  is  self-executing.  "It  supplies  a 
sufficient  rule  by  means  of  which  *  •  *  the  duty  imposed  may  be  en- 
forced." Oooley,  Const.  Lim.  (5th  Ed.)  100.  No  supplemental  legislation 
Is  necessary  in  order  to  make  it  effectual.  People  v.  Bradley^  60  111.  390; 
Kine  v.  D^enbaugK  64  111.  291;  Mitchell  v.  Railroad  Co.,  68  111.  286;  Law 
V.  People,  87  111.  885.  This  provision  is  also  in  conflict  with  those  poilions 
of  the  charter  of  East  St.  Louis  which  limit  the  rate  of  annual  taxation  to 
any  other  percentage  than  that  which  is  sufficient  to  pay  the  interest  as  it 
falls  due,  etc.  (Consequently  it  repeals  and  abrogates  such  portions  of  the 
charter,  and  must  be  substituted  for  them  in  the  charter  itself.  Its  effects 
began  with  the  life  of  the  constitution,  and  annulled  all  previous  charter  lim- 
itations inconsistent  with  it  in  relation  to  indebtedness  incurred  after  the 
adoption  of  the  constitution.  HilU  v.  City  of  Chicago,  60  111.  86;  People  v. 
MoRoherts,  62  111.  38;  Mitchell  v.  Railroad  Co.,  supra.  A  law  cannot  be  in 
force  in  the  state,  no  matter  when  passed,  which  contravenes  the  provisions 
of  the  constitution  of  the  state.  State  v.  Maynardf  14  Ul.  419.  The  precise 
question  now  under  discussion  has  been  recently  decided  by  the  supreme  court 
of  the  United  States  in  the  case  of  East  St,  Louis  v.  Amy,  120  U.  S.  600, 7  Sup. 
Ct  Bep.  789,  where  it  is  held  that  the  limitations  in  the  charter  of  the  city  of 
East  ^.  Louis,  as  to  the  rate  and  amount  of  annual  taxation,  are  repealed  by 
section  12  of  article  9  of  our  constitution.  In  that  case  the  federal  court  says: 
''Under  this  provision  of  the  constitution  no  municipal  corporation  could  in- 
cur a  debt  without  legislative  authority,  express  or  implied;  but  the  grant 
of  authority  carried  with  it  the  constitutional  obligation  to  levy  and  collect 
a  sufficient  annual  tax  to  pay  the  interest  as  it  matured, — and  the  principal 
witliin  20  years.  This  ])rovislon  for  the  tax  was  written  by  the  constitution 
into  every  LiW  passed  thereafter  by  the  legislature  allowing  a  debt  to  be  in- 
curred; and,  in  our  opinion,  it  took  the  place  in  existing  laws  of  all  provis- 
ions for  taxation  to  pay  debts  thereafter  incurred  under  old  authority  which 
were  inconsistent  with  its  requirements.  It  was  made  by  the  people  a  part 
of  the  fundamental  law  of  the  state  that  every  debt  incurred  thereafter  by  a 
municipal  corporation,  under  authority  of  law,  should  carry  with  it  the  con- 
v.l7N.E.no.6 — 29 
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stitutional  obligation  of  the  municipality  to  levy  and  collect  all  the  neceesaiy 
taxes  required  for  its  payment.'' 

We  concur  in  the  views  expressed  in  the  Amy  Case  upon  the  main  qnech 
tion  here  stated,  and  also  upon  the  further  question  as  to  the  power  of  the 
coui*t  below  to  order  a  tax  to  be  levied  sufficient  in  amount  to  pay  the  entire 
judgment  at  once.    The  judgment  of  the  circuit  court  is  affirmed. 

(126  111.  262) 

MOYEB  et  al.  tJ.  SWYQART. 

{Sufyreme  Cov/rt  of  llUnoU.    June  16, 1888.) 

1.  Wills— Contest— Evidence, 

An  alleged  will  disposing  of  a  third  only  of  decedenVs  estate— a  farm  and  horse 
and  carriage— to  a  son,  maKing  no  mention  of  his  other  children,  was  made  in  de- 
oedent^s  eighty-seventh  year,  and  in  his  last  illness,  when  yery  feeble  in  mind  and 
body.  Decedent  made  no  directions  as  to  the  disposition  of  his  property  except  as 
his  attention  was  called  to  particular  matters,  when  the  devise  was  written,  fur- 
ther writing  was  postponed  because  decedent  had  not  decided  upon  the  disposition 
of  his  personalty,  and  when  the  will  was  signed  he  refused  to  bequeath  his  person- 
alty, saying  he  would  do  so  at  Another  time.  There  was  testimony  of  the  devisee^s 
declarations  that  decedent  was  **  off  his  head,  **  and  that  *^  there  was  an  effort  to  make 
a  will,  and  the  old  gentleman  was  along  so  far,  and  could  not  go  further.— was  struck 
by  weakness.  **  Decedent  had  had  great  affection  for  his  family,  and  iiad  said  that 
one  child  was  as  good  as  another,  and  he  would  make  no  will.  There  was  evidence 
of  importunities  by  the  devisee,  and  of  decedent's  declarations  thereof,  and  that  he 
believed  that,  unless  he  so  devised  the  farm,  the  devisee  would  deprive  him  of  its 
use.  Devisee  denied  improper  practices,  and  gave  evidence  tending  to  show  ca- 
pacity. Held,  that  the  evidence  Justified  a  verdict  that  the  instrument  was  not  de- 
cedent's will. 

S.  Same— iNSTBUcnoNs. 

An  instruction  in  a  will  contest  that,  before  the  jury  can  find  that  the  paper  read 
hi  evidence  is  the  will  of  decedent,  it  must  appear  that  he  was  ^*of  sound  mind  and 
memory,  and  did  not  execute  the  paper  read  in  evidence  as  his  wUl,  under  undue 
influence,  '*  following  instructions  that  the  burden  of  proving  that  such  paper  is  de- 
cedent's will  is  on  proponents,  is  not  objectionable  as  casting  the  burden  of  proof 
as  to  undue  influence  upon  proponents,  especially  where  substantially  the  same  in- 
struction is  given  with  their  consent. 

8.  8A.HE— Decbbb. 

On  a  bill  to  set  aside  an  alleged  will,  on  which  the  complainants  succeed,  a  decree 
that  the  probate,  and  ^proceedings  thereunder,  be.  and  the  same  are  hereby,  set 
aside,  and  the  same  are  hereby  declared  null  and  void,  **  is  proper. 

i.  8amb--Co8T8. 

On  a  bill  to  set  aside  an  alleged  will,  brought  against  the  person  named  therein 
as  executor,  and  others  interested  in  tne  estate,  such  executor  and  the  defendants 
who  answer  and  undertake  to  sustain  the  will  may  be  charged  with  costs  if  unsuc- 
cessful. 

fi.  Appeal— Review— Objections  Waived. 

On  a  will  contest,  where  both  parties  gave  in  evidence  statements  of  decedent 
made  long  before  making  the  alleged  will,  neither  party  will  be  heard,  on  error,  to 
insist  that  such  statements  were  not  competent  evidence. 

Error  to  circuit  court,  Lee  county;  William  Brown,  Judge. 

Bill  to  set  aside  an  alleged  will.  '  The  third,  fourth,  fifth,  and  sixth  instruo- 
tions  given  at  complainant's  request  were  as  follows:  **(3)  The  court  instructs 
the  jury  that  the  burden  of  proving  the  paper  read  in  evidence  to  be  the  will 
of  said  John  Moyer  is  upon  the  defendants.  (4)  The  court  instructs  the  jury 
that  it  is  not  for  the  complainant  to  prove  that  the  paper  read  in  evidence  is 
not  the  will  of  said  John  Moyer,  but  it  is  for  the  defendants  to  prove  that 
said  paper  is  the  will  of  said  John  Moyer;  and,  if  the  defendants  have  failed 
to  prove  that  said  paper  is  the  will  of  said  John  Moyer  by  a  preponderance  of 
the  evidence  in  the  case,  then  the  jury  should  find  the  issue  for  the  complain- 
ant. (5)  The  court  instructs  the  jury  that  the  mere  fact  that  said  John  Moyer 
signed  his  name  to  said  paper  does  not  of  itself  prove  that  said  paper  is  the 
will  of  said  John  Moyer.  (6)  The  court  instructs  the  jury  that,  before  the 
jury  can  find  that  the  paper  read  in  evidence  is  the  will  of  said  John  Moyer, 
it  must  appear  from  a  preponderance  of  the  evidence  that  said  Moyer  was  of 
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sound  mind  and  memory,  and  did  not  execute  the  paper  read  in  evidence  as 
his  will  under  undue  influence  at  the  time  he  signed  said  paper,  if  the  jury  be- 
lieve from  the  evidence  that  he  did  sign  it.*'  The  testimony  of  decedent's 
physician  as  to  the  conversation  referred  to  in  the  opinion  was  as  follows: 
**  Was  there  on  the  24th  of  March.  Had  conversation  on  some  occasion  with 
Mr.  Moyer  concerning  the  length  of  time  he  might  live.  Couldn't  specify 
whether  it  was  on  the  24th  or  not.  I  told  Mr.  Moyer  his  condition;  that  the 
chances  were  decidedly  against  him;  he  couldn't  get  well;  that  the  time  was 
limited  with  him.  He  looked  up  at  me  rather  quizzically,  and  wanted  to  know 
if  it  might  not  be  possible  for  him  to  live  to  bury  me  yet.  I  told  him  it  was 
barely  possible,  but  I  didn't  think  it  probable."  The  jury  found  for  the  com- 
plainant, and  defendants  bring  error* 

Sherwood  Dixon,  for  plaintiffs  in  error.  W  &W.D.  Barge^  for  defend- 
ant in  error. 

ocoiT,  J.  This  is  a  bill  in  chancery,  brought  by  Caroline  Swygart  against 
Jeremiah  S.  Moyer,  John  E.  Moyer,  Eva  Kline,  and  John  D.  Crabtree,  to  con- 
test and  have  set  aside  what  is  alleged  to  be  the  will  of  John  Moyer,  deceased. 
Complainant  is  the  only  surviving  daughter  of  decedent,  and  the  other  defend- 
ants, except  Crabtree,  are  his  only  other  heirs  at  law.  It  appears  from  the 
record  the  estate  of  decedent  was  of  about  the  value  of  $30,000,  and  consisted 
of  a  farm  of  about  the  value  of  $10,000  or  $12,000,  and  the  balance  consisted 
of  notes,  bonds,  and  other  securities,  and  some  few  articles  of  personal  prop 
erty.  The  alleged  will  gave  to  Jeremiah  S.  Moyer  the  entire  farm,  and  a 
horse,  carriage,  and  harness.  No  mention  is  made  of  the  residue  of  his  es- 
tate, and  218  to  that,  of  course,  decedent  died  intestate.  Nor  is  any  mention 
made  of  any  of  his  heirs  other  than  his  son  Jeremiah  S.  Moyer,  to  whom  he 
gave  his  farm,  and  the  articles  of  personal  property  enumerated.  It  is  alleged 
in  the  bill  that,  at  the  time  of  the  making  of  what  is  claimed  to  be  a  will,  de* 
cedent  was  not  of  sound  mind  and  memory,  but,  on  the  contrary,  he  was  in 
his  dotage,  and  his  mind  and  memory  so  impaired  as  to  render  him  wholly  in- 
capable of  making  any  distribution  of  his  estate,  and  that  the  making  of  the 
will  which  proponents  insist  upon  maintaining  was  procured  by  the  fraudu- 
lent practices  and  undue  influence  of  defendant  Jeremiah  S.  Moyer.  These 
matters  are  amplified,  as  is  usually  done  in  stating  the  facts  upon  which  a 
paity  relies  for  equitable  relief.  The  answers  of  defendants  admit  only  the 
formal  charges  of  the  bill,  as  to  which  no  controversy  exists;  but  deny  all  im- 
proper conduct  on  the  part  of  Jeremiah  S.  Moyer,  and  insist  the  provisions  of 
the  will  were  not  the  results  of  undue  influence,  but  of  the  deliberate  judg- 
ment of  decedent,  and  made  by  him  in  ''pursuance  of  a  long-cherished  pur- 
pose.** As  the  statute  directs  shall  be  done,  the  circuit  court  caused  an  issue 
to  be  made  up  **  whether  the  writing  produced  be  the  will"  of  John  Moyer,  de- 
ceased. That  issue  was  submitted  to  a  jury  chosen  under  the  direction  of  the 
court,  who  found,  from  the  evidence  adduced  at  the  trial,  ''the  writing  read 
in  evidence  is  not  the  will  of  said  John  Moyer,  deceased."  On  the  coming  in 
of  the  verdict,  defendants  made  a  motion  for  a  new  trial.  That  motion  the 
court  overruled,  and  entered  a  decree  setting  aside  the  writing  purporting  to 
be  the  last  will  and  testament  of  John  Moyer,  deceased ;  and  the  probate  thereof 
in  the  county  court,  and  all  proceedings  had  thereunder,  were  declared  null 
and  void.  The  proponents  of  the  will  bring  the  case  to  this  court,  and  have 
assigned  a  number  of  errors  on  the  record,  the  most  important  of  which  is, 
"the  verdict  is  manifestly  against  the  evidence,"  and  for  that  reason  the  mo- 
tion for  a  new  trial  should  have  been  allowed. 

The  rule  is,  on  questions  of  this  kind,  the  finding  of  the  jury  is  conclusive 
unless  clearly  against  the  weight  of  the  evidence,  and  in  this  respect  they  are 
put  upon  the  same  footing  with  cases  at  law.  Another  rule  of  law  is  equally 
as  well  settled  by  the  previous  decisions  of  this  court.    It  is,  where  there  is 
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ao  irreconcilable  conflict  in  the  testimony  ioaehing  tbe  fads  npon  whidi  tlie 
validity  of  the  will  depends,  this  court  will  not  reverse  the  decree  of  the  lower 
court  if  the  evidence  of  the  successf  ol  party,  when  considered  alone,  is  deailty 
sutlicient  to  sustain  the  verdict.  The  practice  in  that  respect  has  been  uni- 
formly adhered  to  in  this  court,  and  no  reason  is  perceived  why  it  should  be 
departed  from  in  the  case  being  considered.  Nothing  can  be  plainer  than,  if 
the  case  had  been  submitted  on  the  testimony  introduced  by  the  contestant 
alone,  the  jury  would  certainly  have  found  that,  at  the  time  of  the  writing  par- 
porting  to  be  the  will  of  decedent,  he  was  too  feeble,  both  in  body  and  mind, 
to  transact  any  business  that  required  thought  or  the  exercise  of  judgment, 
and  that  the  making  of  the  writing  was  procured  by  the  sole  devisee  named  in 
that  instrument.  It  was  shown  he  had  personal  estate,  consisting  of  bonds 
and  notes,  and  perhaps  some  money,  as  to  which  he  made  no  disposition  what- 
ever. Kor  did  he  make  any  reference  to  contestant,  who  was  his  only  daugh- 
ter, or  to  the  children  of  his  deceased  son.  Tbe  testimony  as  to  his  mental 
condition  does  not  all  come  from  parties  in  interest.  Others,  having  no  in- 
terest whatever  in  the  subject  of  the  litigation,  visited  decedent  during  his 
last  sickness,  and  they  state  that,  at  or  about  the  time  the  alleged  will  was 
written,  he  was  too  feeble  mentally  to  comprehend  much  if  anything;  and 
it  seems  certain  he  had  neither  mental  nor  physical  strength  to  withstand 
for  any  considerable  time  the  importunities  with  which  the  testimony  tends 
to  show  he  was  plied  to  devise  the  farm  to  his  son.  Whether  there  was  any 
foundation  for  it  or  not,  it  is  certain  decedent,  long  before  his  last  sickness, 
was  greatly  worried  with  what  he  alleged  were  the  importunities  of  his  son 
to  make  a  will  and  give  him  tlie  farm.  He  seems  to  have  labored  under  the 
belief,  if  he  did  not  comply  with  his  son's  wishes  in  that  respect,  he  would 
serve  some  sort  of  papers  upon  him  that  would  deprive  him  of  the  use  of  his 
property.  It  is  possible  the  jury  may  have  believed  this  was  not  a  mere  in- 
sane delusion.  It  is  certain  he  had  that  belief,  whether  there  was  any  ground 
for  it  or  not.  Many  other  things  are  pjroved  of  the  same  character;  all  tend- 
ing to  the  conclusion  decedent  was  importuned  by  his  son,  and  perhaps  others 
by  whom  he  was  surrounded,  to  give  the  farm  to  the  son  named  in  the  alleged 
will.  That  there  is  evidence  tending  to  show  decedent  frequently  declared 
be  was  constantly  urged  by  his  son  to  make  a  will  by  which  his  son  would  get 
the  farm  cannot  be  doubted;  and  the  jury  may  have  believed  that  in  his  last 
sickness,  when  feeble  in  mind  and  body,  he  was  induced  to  comply,  or  at  least 
to  try  to  comply,  with  the  urgent  wishes  of  his  son  as  to  the  farm.  This  the- 
ory of  the  case  finds  some  support,  at  least,  in  the  fact  this  pretended  will  de- 
vises no  property  to  any  one  except  to  this  son,  and  only  the  same  property 
which  decedent  in  his  utterances,  whether  sane  or  insane,  always  claimed  his 
son  insisted  he  should  have,  and  that  be  should  give  it  to  him  by  will.  It  is  not 
practicable  to  restate  every  fact  in  evidence  that  tends,  in  a  greater  or  less 
degree,  to  support  contestant's  theory  of  the  case.  But  a  close  study  of  tbe 
evidence  shows  past  all  doubt,  if  the  record  contained  no  testimony  other  than 
that  given  by  contestant,  the  verdict  would  be  amply  sustained,  and,  under 
the  previous  decisions  of  this  court,  it  should  stand. 

The  only  remaining  inquiry  on  this  branch  of  the  case  is,  does  the  testi- 
mony offered  by  the  proponents  to  sustain  the  will  so  far  preponderate  over 
the  testimony  introduced  by  contestant  that  the  veixlict,  for  that  reason  alone, 
should  be  set  aside,  and  the  cause  resubmitted  to  another  jury  ?  It  is  thought 
it  does  not.  On  this  branch  of  the  case  the  testimony  is  so  voluminous  it  is 
hardly  practicable  to  restate  it  in  detail,  nor  is  it  necessary  to  do  so.  The 
devisee  was  a  witness  in  his  own  behalf,  and  denies  all  improper  pracfcioes 
attributed  to  him  to  induce  his  father  to  make  a  will  giving  him  the  farm. 
He  also  states  the  condition  of  his  father's  mind  at  the  time  the  writing  was 
executed  to  be  such  as  would  tend  to  show  testamentary  capacity.  Although 
this  witness  is  directly  interested,  in  a  pecuniary  view,  in  the  result  of  tlus 
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litigation,  there  is  no  evidence  that  he  is  not  a  man  of  character,  and  is  en- 
titled to  be  treated  as  any  other  fair  and  candid  witness.  The  evidence,  as 
has  been  seen,  is  irreconcilably  conflicting, — so  much  so  that  the  jury  had  to 
determine,  as  well  as  could  be  done,  which  theory  advanced  was  the  better 
sustained.  To  do  that,  the  testimony  of  one  party  or  the  other  had  to  be  dis- 
regarded ;  for  both  could  not  stand  together.  In  no  other  way  could  a  con- 
clusion be  reached.  This  disposition  of  the  evidence  by  no  means  implies  any 
improper  conduct  on  the  part  of  any  witness.  AU  may  be  equally  candid,  and 
yet  one  theory  of  the  case  may  seem  to  be  better  sustained  than  the  other. 
There  are  many  facts  in  the  case  that  must  have  been  considered  by  the  jury 
in  coming  to  a  conclusion,  and,  no  doubt,  they  were  entitled  to  weight  in 
weighing  other  testimony.  One  thing  is,  the  decedent,  at  the  time  of  execut- 
ing the  alleged  will,  was  in  the  eighty-seventh  year  of  his  age.  It  is  conceded 
by  all  he  was  exceedingly  feeble  at  or  about  the  time  of  executing  the  paper 
produced  as  a  will, — so  much  so  that  he  had  just  before  been  advised  by  his 
attending  physician  there  was  **  but  a  step  between"  hi  m  ^  and  death. "  When 
at  bis  best,  he  was  a  man  of  great  physical  powers,  tall  and  finely  propor- 
tioned, and  was  possessed  of  such  will  force  as  gave  him  unusual  independence 
of  character.  No  one  dominated  him  in  his  business  affairs,  or  perhaps  oth- 
erwise. He  seems  to  have  had  the  greatest  affection  for  his  family.  In  this 
entire  volume  of  testimony  there  is  not  to  be  found  a  single  harsh  or  unkind 
word  towards  any  of  his  children,  and  the  only  time  it  appears  he  was  ever 
estranged  from  his  son  was  because  he  thought  his  son  was  correcting  his 
own  child  with  too  much  severity.  But  that  was  only  temporary,  and  he  was 
soon  reconciled  to  him  again.  This  kindly  relationship  in  the  family  will 
serve  to  illustrate  a  phase  of  the  case  that  will  presently  be  stated.  The  fatal 
sickness  commenced  on  the  28th  of  February,  1884.  Prior  to  that  time  he 
had  shown  very  marked  indications  of  failing  health.  His  first  attack  seems 
to  have  been  accompanied  with  a  chill;  was  very  severe;  and,  when  he  was 
first  discovered,  he  was  perhaps  hardly  conscious  of  anything.  Towards  night 
of  the  same  day  he  improved  some.  On  the  22d  or  28d  of  March  of  the  same 
year  he  suffered  a  relapse,  and  from  that  time  on  it  was  apparent  his  sickness 
would  soon  terminate  fatally.  It  was  probably  on  the  24th  day  of  that  month 
his  attending  physician  had  a  convei-sation  with  him  concerning  the  time  be 
might  live,  and  he  told  him  "the  chances  were  decidedly  against  him;"  and, 
'*if  he  had  any  business  matters  be  wanted  settled,  he  had  better  do  it."  His 
reply  seems  more  like  the  delirious  utterances  of  a  disordered  brain  than  that 
of  one  who  understood  his  critical  condition,  or,  indeed,  anything  else  in  re- 
gard to  his  surroundings.  Certainly,  a  man  that  had  sense  enough  to  make 
a  will,  or  to  transact  any  business,  would  know  that  a  man  87  years  old,  when 
advised  his  sickness  was  mortal,  and  that  he  could  live  but  a  brief  time,  dould 
not  *4ive  to  bury''  his  physician,  who  was  a  young  man.  This  conversation 
would  indicate  unmistakably  the  decedent  did  not  have  the  slightest  under- 
standing of  his  situation,  or  what  the  conversation  concerned.  "After  a  day 
or  two"  his  physician  again  asked  him  "if  he  had  his  affairs  settled. "  That 
could  not  have  been  earlier  than  the  25th  of  March;  and  the  scrivener  was 
sent  for,  and  began  to  draft  the  will,  on  the  26th  of  the  same  month.  On 
that  day,  he  wrote  down  to  the  devise  of  the  farm  to  defendant  Jeremiah  S. 
Moyer.  When  asked  by  the  scrivener  what  "disposition  he  wanted  to  make 
of  his  personal  property,"  decedent  replied  "he  had  not  made  up  his  mind 
about  that,"  and  that  he  "would  like  to  think  that  over."  He  inquired  of  the 
scrivener  if  he  could  do  "that  to-morrow  or  any  other  day;"  and,  on  being  as- 
sured he  could,  that  ended  the  interview  that  day.  It  is  singular  decedent 
did  nothing  in  regard  to  making  a  will,  or  any  disposition  of  his  property, 
except  as  his  attention  was  directed  to  it  by  the  scrivener.  On  his  return 
on  the  next  day,  the  27th,  he  asked  decedent  if  he  wanted  to  go  on  with  his 
will,  and  he  replied  he  wanted  "to  finish  it  up."    Still,  decedentsaid  nothing 


Digitized  by 


Google 


454  KOBTHEASTEBN  BBPOBTEB.  [HI. 

further  until  he  was  asked  what  he  wanted  to  do.  He  then  said  he  ''wanted 
to  give  Jerry  the  farm ;  you  have  got  that.  I  want  to  give  him  the  horse  and 
buggy."  The  scrivener  wrote  that  clause  in.  Decedent  said  nothing  more 
until  he  was  again  inquired  of,  *' What  disposition  do  you  wish  to  make  of 
your  personal  property?"  He  replied,  as  before,  he  "had  not  determined  on 
that  yet;"  and  again  inquired  if  he  could  not  "Ax  that  hereafter  as  well  as 
now,"  and  was  told  by  his  legal  adviser  it  could  be  done  "either  by  a  new 
will  or  codicil."  Nothing  more  was  done  or  said  as  to  the  personal  estate, 
nor  did  decedent  express  any  wish  or  desire  to  have  anything  more  written. 
But  his  attention  was  again  awakened  by  the  scrivener  as  to  the  propriety  of 
naming  an  executor,  and  that  clause  was  written.  Then  came  the  signin;^ 
and  witnessing  what  had  been  written  by  the  persons  called  in  for  that  pur- 
pose. It  would  be  difficult  to  read  the  account  of  what  was  done  or  given  by 
defendant's  own  witnesses  without  being  impressed  with  the  belief  decedent 
knew  but  little,  if  anything,  about  what  was  being  done  about  the  execution 
of  the  paper  proponents  now  protluce  as  his  will.  It  is  as  certain  as  anything 
can  be  he  did  nothing  until  his  attention  was  first  called  to  what  was  to  be 
done;  and,  when  that  was  finished,  he  relapsed  into  silence.  His  near  neigh- 
bor, Howell,  visited  decedent  on  the  26th  of  March,  and  his  testimony  is  to 
the  effect  he  was  feeble;  that  liis  "mind  was  rather  light."  He  also  says 
Jerry  said  to  him:  "You  see,  he  is  off  his  head."  Another  neighbor,  Mr. 
Crawford,  was  there  about  the  time  the  alleged  will  was  written,  and  found 
him  very  feeble,  and  he  states  his  son  said  he  "didn't  wish  anybody  to  speak 
to  his  father.  The  only  reason  was,  he  was  very  weak."  There  is  other  tes- 
timony to  the  same  effect;  but  this  is  sufficient  to  show  the  extremely  feeble 
condition  of  decedent  at  the  time,  both  physically  and  mentally.  There  is  some 
evidence  in  this  record  that  would  warrant  the  belief,  and  the  jury  may  have 
80  found,  that  the  will  which  was  commenced  on  the  26th  of  March  was  never 
in  fact  finished.  After  the  clause  devising  the  farm  was  written,  on  the  26th 
of  March,  the  scrivener  says  the  further  writing  was  postponed  because  dece- 
dent had  not  made  up  his  mind  as  to  what  disposition  he  wished -to  make  of 
his  pej'sonal  property.  But  other  reasons  are  stated  by  the  witness  Crawford. 
As  before  stated,  he  says  he  visited  decedent  a  short  time  before  his  death, 
and  on  that  occasion  he  testifies  defendant  Jerry  Moyersaid,  "There  was  an 
effort  to  make  a  will,  and  the  old  gentleman  was  along  so  far,  and  could  not 
go  further, — wiis  struck  by  we^ikness."  On  the  next  day,  when  the  scrivener 
returned,  decedent  still  refused,  although  his  attention  was  directed  to  it,  to 
make  any  disposition  of  his  personal  property  for  the  reiison  he  had  not  made 
up  his  mind  as  to  what  disposition  he  would  make  of  it;  and  all  that  was  done 
the  second  day  was  to  write  the  clause  in  regard  to  the  horse  and  carriage  and 
harness,  and  naming  the  executor,  and  the  latter  was  not  done  until  after  the 
scrivener  first  suggested  it  was  usual  to  name  the  executor.  He  still  persisted 
he  would  bequeath  or  dt'vise  the  residue  of  his  property  at  another  time,  aa 
he  was  told  by  his  adviser  he  could  do,  but  he  died  without  ever  having  fin- 
ished his  will  in  that  respect;  and  so  the  jury  might  well  say  the  paper  pre- 
sented was  not  his  will.  This  fact  Is  to  be  considered  with  other  facts  in  the 
case.  As  has  been  seen,  decedent  was  fond  of  all  his  children,  and  was  heard 
to  say  "one  child  was  as  good  as  another,"  and  that  he  would  make  no  will; 
he  would  let  the  law  divide  his  property.  It  is  said  decedent  always  intended 
that  his  son  Jerry  should  have  the  farm.  That  may  be  so;  and  had  he  made 
a  will,  or  finished  the  one  that  was  commenced  for  him,  he  could  have  given 
the  farm  to  his  son,  and  made  his<surviving  daughter,  and  the  children  of  hia 
deceased  son,  equal  with  his  other  son,  out  of  his  personal  estate.  But,  be 
that  as  it  may,  it  is  idle  to  claim  that  a  man  that  had  sense  enough  to  make  a 
will  at  all  would  make  a  will  simply  to  dispose  of  one-third  of  his  estate  with' 
out  the  slightest  reference  to  the  residue  of  his  estate,  or  his  children  to  whom 
it  would  go.    No  doubt,  the  jury  believed,  as  Mr.  Crawford  said,  decedent 
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"got  excited,  or  was  dverconie  by  something  or  others  and  cdnld  not  go  through' 
with  it/'  and  never  in  fact  did  complete  the  will  commenced,  either  under- 
standingly  or  otherwise.  It  is  not  possible  for  this  court  to  say  the  verdict  is 
against  the  weight  of  the  evidence;  and,  that  being  so,  the  rule  of  law  is  it 
must  stand. 

It  is  said  the  sixth  instruction  given  for  contestant,  considered  in  connec« 
tion  with  the  tliird,  fourth,  and  fifth  of  the  series,  cast  the  burden  of  proof» 
as  to  "undue  influence,"  upon  *he  proponents  of  the  will.  This  is  an  incor- 
rect reading  of  that  instruction.  Undoubtedly,  the  rule  is,  where  a  bill  is 
filed  in  chancery,  under  tlie  statute,  to  contest  a  will,  tlie  law  in  the  first  in« 
stance  casts  the  burden  of  proving  the  will  upon  the  proponents  alleging  its: 
validity.  The  third,  fourth,  -and  fifth  charges  given  for  the  contestant  sim- 
ply express  the  general  doctrine  on  this  subject  as  it  is  declared  in  the  previ-' 
ous  decisions  of  this  court,  and  in  that  respect  they  are  unobjectionable.  The 
sixth  instruction  of  the  series  is  in  no  direct  way  made  to  be  read  in  connec- 
tion with  the  preceding  charges,  any  more  than  any  other  of  the  subsequent 
charges.  It  is  a  distinct  charge  by  itself,  as  much  as  any  other  of  the  series. 
Of  course,  all  the  charges  both  for  the  contestant  and  the  proponents  should 
be  read  together, — ^this  sixth  one  as  well  as  all  others;  and,  when  that  is  done* 
it  is  not  perceived  it  is  obnoxious  to  the  criticisms  made  upon  it.  It  simply 
declares,  that  before  the  jury  can  find  the  paper  read  in  evidence  is  the  will 
of  decedent,  it  must  appear  from  the  evidence  he  was  "of  sound  mind  and 
memory,  and  did  not  execute  the  paper  read  in  evidence  as  bis  will,  under 
undue  influence  at  the  time  he  signed  said  paper."  That  is  undoubtedly  the 
law.  Nothing  is  said,  however,  In  that  charge  as  upon  whom  the  burden  of 
proving  "undue  influence"  rests.  Nor  were  the  jury  by  any  other  charge 
told  the  law  cast  the  burden  of  proving  a  will  was  executed  without  "undue 
influence"  upon  the  part  of  proponents  of  such  will.  It  will  be  seen  that,  on 
this  branch  of  the  case,  the  court,  at  the  instance  of  contestant,  gave  the  fol- 
lowing instruction,  and  to  its  being  given  proponents  consented:  "If  the  jury 
believe  from  the  evidence  that  John  Moyer  told  the  witness  Crabtree.  and  did 
in  his  presence  all  said  witness  has  testified  to,  yet  if  the  jury  further  believe 
from  the  evidence  that  Jeremiah  S.  Moyer,  or  any  person  for  him,  had  previ- 
ously exercised  undue  influence  upon  said  John  Moyer,  and  that  by  reason  of 
such  undue  influence,  and  as  a  result  thereof,  said  John  Moyer  said  and  did, 
in  the  presence  of  said  witness,  what  said  witness  has  testified,  and  was,  by 
reason  of  such  undue  influence,  induced  to  sign  said  paper,  then  the  jury 
would  have  the  right  to  find  that  said  paper  is  not  the  will  of  said  John 
Moyer."  On  a  close  reading,  it  will  be  observed  the  charge  given  by  consent, 
of  both  parties  contains  everything  that  is  embraced  within  the  sixth  instruc- 
tion, and  there  can  be  no  just  ground  for  complaint  that  it  was  given  as  writ- 
ton.  Without  remarking  separately  upon  all  the  objections  taken  to  the  other 
instructions,  it  is  sufficient  to  say  the  points  made  have  been  carefully  con- 
sidered, and  it  Is  thought  none  of  them  are  well  taken.  It  seems  certain  the 
charges  given  contained  nothing  seriously  hurtful  to  the  cause  of  proponents. 
It  is  seldom,  if  ever,  that  a  record  is  found  to  be  absolutely  free  from  error; 
but,  when  no  hurtful  error  has  intervened,  the  rule  is,  and  ought  to  be,  the 
judgment  or  decree  will  be  permitted  to  stand. 

The  point  made  that  it  was  error  to  render  a  decree  for  costs  against  the 
party  claiming  to  be  the  executor  in  the  will  that  was  set  aside,  is  disposed 
of  by  the  decision  of  this  court  in  Shaw  v.  ModennelU  104  111.  64.  So  far  as 
there  may  appear  to  be  a  conflict  in  the  rule  stated  as  to  costs  in  such  cases, 
the  decision  in  Pingree  v.  JoTies,  80  111.  177,  must  be  regarded  as  having  been 
modified  by  the  decision  in  the  later  case  of  Shaw  v.  Modenoell,  supra.  See 
Andrews  v.  Uis  Administration,  7  Ohio  St.  143.  The  other  defendants,  John 
E.  Moyer  and  Eva  Kline,  came  in  and  answered,  and  thereby  undertook  to 
sustain  the  will  as  against  contestant,  and,  as  they  were  unsuccessful,  there 
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is  no  reason  why  they  should  not  pay  costs,  as  well  as  the  other  defendants. 

Both  parties  gave  in  evidence  the  statements  and  conversations  of  dece- 
dent, made  by  and  bad  with  him  long  before  the  making  of  the  alleged  wUU 
and  neither  party  will  now  be  beard  to  Insist  such  statements  and  oonversa> 
tions  were  not  competent  evidence. 

It  is  said  the  decree  is  broader  than  the  law  will  warrant,  in  this:  that  it 
declares  the  ''probate  of  said  will  in  the  county  court,  *  •  *  and  the 
proceedings  thereunder,  be,  and  the  same  are  hereby,  set  aside,  and  the  same 
are  hereby  declared  null  and  void.''  The  decree  in  Calvert  t.  Carpenter^  96 
111.  63,  seems  to  have  been  to  the  same  extent;  but,  although  the  point  was 
made  in  the  appellate  court  that  the  decree  in  that  respect  was  erroneous,  it 
was  not  discussed  in  the  opinion  rendered  in  either  court.  The  decree  in  this 
respect,  it  will  be  perceived,  does  nothing  more  than  to  declare  the  results  that 
will  necessarily  follow  from  setting  aside  the  alleged  will.  Of  course,  all  pro- 
ceedings had  under  it  in  the  county  oourt  or  elsewhere  would  be  without  au« 
thority  of  law,  and  there  would  therefore  be  no  error  in  declaring  the  effect 
that  would  follow  from  the  decree  finding  the  alleged  wiU  was  no  will  at  all. 

Every  phase  of  this  case,  and  every  point  insisted  upon  for  a  reversal,  has 
been  carefully  and  patiently  considered;  and  no  reason  is  perceived  for  de- 
parting from  the  rule  so  long  and  so  uniformly  observed,  that  where,  as  was 
said  by  this  court  in  Calvert  v.  Carpenter,  96  111.  67,  "there  is  an  irreconcila- 
ble conflict  in  the  testimony,  this  court  will  not  reverse  the  judgment  of  the 
trial  court  when  the  evidence  of  the  successful  party,  when  considered  by 
itself,  is  clearly  sufficient  to  sustain  the  verdict."  That  is  precisely  the  case 
here,  and  the  decree  of  the  circuit  court  must  stand.    Decree  affirmed. 

(126  111.  621)  — 

Taubenhan  et  al.  v.  Dunz. 
(Supreme  Court  qf  imnois,    June  16,  ISSa) 

Wiixs— CoNSTBUOTioN— Dbsobiftion  ot  Propbbtt— Ejusdbh  Gbnbbxs. 

Where  a  testator  made  a  specific  dispositioxi  of  oertaiii  property,  including  all  his 
land,  and  proceeded  to  give  the  legatee  **  all  the  loose  property  izi.  on,  and  around  the 
homesteaa,  consisting  of  one  cow,  two  hogs,  and  a  lot  of  wood, "  oonoluding  by  giv- 
ing to  her  **all  other  property  of  every  kind, "  the  concluding  clause  carries  to  the 
legatee  the  entire  residue  of  personal  property,  inolTiding  promissorv  notes,  and  the 
next  of  kin  cannot  invoke  the  doctrine  confining  her  to  property  ^ysdem  generis 
with  cows,  hogs,  and  wood  about  the  premises. 

Appeal  from  appellate  court.  First  district. 

Petition  in  the  circuit  court  of  Carroll  county  (John  Y.  Eustaob,  Judge,) 
by  Christiane  0.  Taubenhan,  Auguste  F.  linger,  and  All  wine  C.  Weiss  against 
Margareth  Dunz,  seeking  a  construction  of  the  will  of  Charles  Medler.  Peti- 
tion dismissed,  and  plaintiffs  appealed. 

Vocke  A  Storckf  for  appellants.  James  M,  Hunter  and  Qeo,  L.  Hoffman^ 
for  appellee. 

Shofe,  J.  But  a  single  question  is  presented  by  this  record,  namely,  what 
portion  of  the  estate  of  Charles  Medler,  deceased,  did  Margareth  Dunz  take 
under  his  will?  Or,  otherwise  stated,  was  any  portion  of  said  estate  intestate 
estate?  It  is  not  controverted  but  that  Margareth  Dunz  took  possession  of 
and  had  received  the  lands  described  and  referred  to,  the  sum  of  money  named, 
the  particular  note  and  the  speciflc  articles  of  personal  property  described  and 
referred  to  in  the  will;  but,  after  this  was  done,  there  remained  in  the  hands 
of  the  administrator  about  $2,000  in  money,  and  4^2,420  of  notes  reported  by 
him  as  uncollectible;  and  this  residue  of  the  estate  was  claimed  both  by  Mar- 
gareth Dunz,  under  the  will,  and  by  appellants,  the  sisters  of  the  testator,  his 
heirs  at  law,  as  intestate  estate.  The  question  of  first  importance  in  every 
case  of  construction  of  a  will  is,  what  was  the  intention  of  the  testator?  and, 
when  that  is  ascertained,  effect  is  to  be  gfrven  thereto.    In  the  absence  of 
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latent  ambiguity,  the  Intentiofn  of  the  testator  is  to  be  gathered  alone  from  the 
will  itself ,— from  a  full  view  and  cousideration  of  eveiything  within  '*the  four 
corners  of  the  instrument."  Hoxie  v.  Hoxie,  7  P&ige,  187;  Updike  v.  Tomp- 
kinSf  100  111.  406;  Blanchard  v.  Maynard,  103  111.  60.  Every  portion  of  the 
instrument  must  have  its  just  operation,  unless  there  arises  an  irreconcilable 
repugnance,  or  some  portion  is  absolutely  unintelligible.  As  was  said  in 
Datves  v.  8toan,  4  Mass.  208.  it  is  the  duty  of  the  court  ''to  give  effect  to  all 
words,  without  rejecting  or  controlling  any  of  them,  if  it  can  be  done  by  a 
reasonable  construction  not  inconsistent  with  the  manifest  intention  of  the 
testator."  See,  also,  1  Redf.  Wills,  434;  Loan  Co.  v.  Bonner^  75  111.  315. 
And,  f  urtlier,  the  natural  construction  of  the  words  employed  will  be  adopted, 
unless  there  is  such  an  impracticability  of  so  construing  them  as  to  authorize 
their  rejection,  or  such  u  ucertainty  that  no  effect  can  be  given  them.  Motoatt 
V.  Carow,  7  Paige,  328;  Welseh  v.  Bank,  94  111.  191.  In  the  will  before  us 
there  is  neither  ambiguity,  repugnance,  nor  unintelligibllity;  and,  if  the  words 
employed  are  given  their  natural  construction  and  meaning,  disposition  is 
made  of  the  testator's  entire  estate.  ''It  is  presumed  that  a  testator,  when  ^ 
he  makeff  and  publishes  his  will,  intends  to  dispose  of  his  entire  estate,  unlees- 
the  presumption  is  rebutted  by  its  provisions  or  evidence  to  the  contrary.'? 
Higgins  v.  DtDen,  100  111.  554.  There  is  here  not  only  no  evidence  aliwnd^ 
of  a  contrary  intention,  but  in  the  will  itself  no  words  are  to  be  found  mani-^ 
festing  an  intention  to  leave  any  part  of  the  testator*s  estate  undisposed  of. 
His  estate  in  fact  consisted  of  both  real  and  personal  property,  a  large  part 
made  up  of  promissory  notes.  No  question  is  made  in  respect  to  bis  real  es- 
tate,— all  that  was  specifically  devised;  nor  in  respect  to  the  Stober  note,  the 
$3,()00  in  money,  or  the  loose  property  "in,  on,  and  around  the  homestead," 
— all  that,  it  seems  to  be  conceded,  was  specifically  bequeathed;  nor  is  it  con- 
tended but  that  the  final  granting  words  of  the  will,  "and  all  other  property 
of  every  kind,"  are  sufiiciently  broad  and  comprehensive  in  meaning,  if  given 
their  natural  construction,  to  embrace  the  residue  of  the  estate,  consisting  of 
the  proceeds  of  the  choses  in  action  possessed  by  the  testator  at  the  time  of 
his  decease. 

But  the  contention  on  behalf  of  appellants  is  (1)  that  the  heir  is  not  to  be 
disinherited  without  an  express  devise  or  necessary  Implication;  and  (2)  that 
the  words,  "and  all  other  property  of  every  kind,"  should  be  confined  to  arti- 
cles ejusdem  generis  with  loose  property  in,  on,  and  around  the  hoa>e8tead; 
and  that,  as  to  all  that  part  of  his  estate  not  specifically  disposed  of  by  will, 
testator  died  intestate,  and  the  same  descended  to  his  heirs  at  law«  The  rule 
that  the  heir  is  not  to  be  disinherited  without  an  express  devise  or  necessary 
implication  is  not  questioned;  but  the  rule  can  have  no  application  here,  and 
need  not  be  further  considered,  because  we  have  in  this  will  an  express  devise* 
broad  and  comprehensive  enough  to  embrace  every  species  of  property  owned 
by  the  testator,  unless  the  words,  "and  all  other  property  of  every  kind,"  by 
their  connection  and  juxtaposition,  are  to  be  limited  to  property  ^uidem  gtn 
eris  with  property  theretofore  particularly  named.  The  principle  of  construc- 
tion secondly  invoked,  and  upon  which  chief  reliance  is  placed,  and  by  which 
it  is  sought  to  limit  and  circumscribe  the  application  of  the  words  of  the  will 
last  referred  to,  which,  torn  from  their  context  and  standing  alone,  would 
manifest  the  clearest  intention  to  bestow  upon  the  only  person  named  in  the 
will  the  residue  of  the  testator's  estate,  is  in  the  highest  degree  technical,  and 
ought  not  to  be  adopted  and  applied,  unless  from  an  inspection  and  consider- 
ation  of  all  the  provisions  of  the  will  its  adoption  and  application  's  required 
to  carry  out  and  give  effect  to  the  discerned  intention  of  the  testator.  There 
is  not  in  the  principle  itself  anything  that  can  give  to  it  the  nature  and  char* 
acter  of  a  rule  of  property.  But  does  the  will  before  us  present  a  case  of 
either  doubt  or  uncertainty?  We  think  not.  But  a  single  legatee  is  named 
in  the  will.    But  one  object  of  his  bounty  seems  to  have  been  in  the  miuU  of 
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the  testator.  True,  he  specified  only  a  part  of  his  property,  but  such  specific 
designation  was  followed  by  words  of  comprehensive  import.  As  said  by 
Lord  BoMiLLY  in  Nugee  v.  Chapman^  29  Beav.  290:  "It  is  not  uncommon 
for  persons  who  intend  to  include  everything,  and  who  do  not  write  accur- 
ately, to  specify  many  items,  and  then  to  add  a  general  expression."  This 
will  ia  inartiticially  drawn.  It  is  manifest  that  die  scrivener  had  some  kuowl- 
ed<^e  respecting  the  words  employed  in  milking  testamentary  devises  and  be- 
qut  sts;  but  it  is  apparent,  from  an  inspection  of  the  will  itself,  that  he  had 
little  knowledge  of  the  forms  necessary  in  making  testamentary  disposition 
of  estates.  If  it  was  the  intention  of  the  testator  to  bestow  all  his  estate 
upon  one  person,  that  intention  will  not  be  defeated  by  a  partial  designation, 
if  the  general  words,  giving  to  them  their  natural  meaning  and  operation, 
were  comprehensive  enough  to  embrace  the  whole  estate.  It  is  easy  to  see  it 
was  the  intention  that  the  legatee  should  take  the  particular  lot  of  land  occu- 
pied by  hiqi  as  a  homestead,  and  from  the  description  thereof  in  the  wUl  it  is 
apparent  that  the  draughtsman  supposed  the  testator  owned  it  in  fee,  whereas 
the  fact  is  he  only  owned  the  undivided  one-half  interest.  And  it  is  also  ap- 
parent that  the  intention  was  to  give  the  same  legatee  a  portion  at  least  of 
the  loose  property  in,  on,  and  around  the  homestead;  but  it  might  very  well 
have  been  questioned  whether  it  was  the  intention  to  give  to  the  legatee  *'all 
tlie  loose  property  in,  on,  and  around  the  homestead,"  since  these  general 
words  are  immediately  followed  by  the  particular  words,  ''consisting  of  one 
cow,  two  hogs,  and  a  lot  of  wood."  There  was  in  fact  in,  on,  and  around 
the  homestead  many  other  articles  of  property,  such  as  kitchen  furniture,  10 
bushels  of  potatoes,  3  boxes  export  beer,  4|  barrels  cider,  30  bushels  corn,  5G 
bushels  oats,  a  ton  of  hay,  a  lot  of  ice  and  lumber,  and  implements  and  tools 
of  various  sorts,  and  it  might  well  have  been  said  that  the  general  words,  *'al] 
the  loose  property  in,  on,  and  around  the  homestead,"  should  be  cut  down  to 
articles  ^usdem  generis  with  cows,  hogs,  and  wood.  There  would  then  have 
been  presented  just  such  a  case  of  doubt  and  uncertainty  as  is  contemplated 
for  the  application  of  the  principle  of  construction  ^'usdem  generis.  Were 
furniture,  potatoes,  beer,  cider,  com,  oats,  hay,  ice,  lumber,  tools,  and  imple- 
ments ^tisdem  generis  with  cows,  hogs,  and  wood?  It  is  singular  perhaps 
that  this  will  should  itself  enable  us  to  most  clearly,  and  as  it  seems  to  us  satis- 
factorily, mark  the  distinction  between  a  case  where  the  principle  might  be 
thought  to  apply  and  the  case  so  strongly  urged  upon  us.  We  can  understand 
how  all  the  loose  property  in,  on,  and  around  the  homestead  might,  by  thi 
application  of  the  principle,  be  cut  down  to  articles  ^'usdem  generis  with 
cows,  hogs,  and  wood;  but  what  shall  be  said  of  the  further  words,  *'and  all 
other  propei-ty  of  every  kind  ?"  With  which  class  or  species  of  property  shall 
tliey  be  held  to  be  ^usdtm  generis f  Shall  they  be  cut  down  and  limited  to 
cows,  hogs,  and  wood?  The  testator  only  had  one  cow,  two  hogs,  and  one 
lot  of  wood,  and  these  were  specifically  bequeathed,  and  to  hold  the  general 
words  limited  to  the  pai-ticular  articles  bequeathed,  wbuld  be  to  render  inop> 
erative  words  of  the  most  general  import,  because  there  would  be  no  property 
upon  which  they  could  operate  and  to  which  they  could  attach.  Operation 
and  effect  must  be  given  to  each  and  every  provision  in  the  will,  as  we  have 
seen,  unless  there  is  irreconcilable  repugnance,  or  unless  the  provision  is  un- 
intelligible. It  is  clear  neither  exception  here  exists.  And  if  the  general 
words,  **and  all  other  property  of  every  kind,"  cannot  be  cut  down  to  the 
particular  articles  named  in  immediate  connection,  then  there  are  left  no  par- 
ticular words,  either  immediately  preceding  or  following,  by  which  they  may 
be  qualified.  There  are  no  following  words,  and  the  preceding  words  (ex- 
cluding, as  we  have  seen  we  must,  the  cow,  hogs,  and  wood)  are  themselves 
general  words,  namely,  **all  the  loose  property,"  etc. 

The  most  careful  examination  and  analysis  of  the  provisions  of  this  will, 
.and  of  the  authorities  relied  upon,  has  satisfied  us  that  the  principle  of  con- 
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struction  contended  for  cannot  be  applied  to  this  will.  A  testator  may  dis« 
pose  of  his  estate  by  will  by  specific  or  general  designation  of  the  subject  of 
devise,  or  by  both;  and  he  may  devise  his  entire  estate  to  a  stranger  to  the 
exclusion  of  the  heir.  He  need  observe  no  set  form  or  phrase  of  order,— all 
that  is  required  is  that  he  shall  so  express  himself  and  employ  such  words  as, 
giving  to  them  their  natural  and  ordinary  meaning  and  acceptation,  renders 
his  intention  discernable.  The  testator  here  was  without  wife  or  child,  and 
had  no  one  apparently  dependent  upon  him.  His  only  kindred  were  far  re- 
moved,— residents  of  a  foreign  country,  and  with  whom,  so  far  as  has  beenj 
disclosed  to  us,  he  held  no  communication.  Shortly  before  his  death  he  made 
and  published  his  last  will  and  testament,  wherein  he  made  specific  devise  to 
appellee  of  all  his  real  estate,  and  a  considerable  portion  of  his  personalty,  and 
concluded  the  granting  portion  of  his  will  by  the  selection  of  words  of  most 
general  import  and  operation.  And  no  satisfactory  reason  has  been  suggested 
why  the  intention  clearly  manifested  by  the  plain  words  of  his  will,  that  pro* 
vision  was  therein  made  for  the  disposition  of  his  entire  estate,  and  that  the 
sole  legatee  therein  named  should  take  it  all,  ought  not  to  prevail.  We  are 
not  advised  what  relation  appellee  sustained  towards  the  testator,  nor  is  it 
material.  It  is  enough  for  the  purposes  of  this  case,  and  the  question  before 
us,  that  she  is  made  sole  beneficiary  of  the  testator's  bounty.  No  extended 
review  of  the  cases  relied  upon  by  appellants  will  be  necessary.  In  the  fol«, 
lowing  cases,  among  others  examined,  it  was  held  that  the  general  words  were 
limited  by  the  particular  devise.  Rawlings  v.  Jennings,  13  Ves.  39;  Dole  v. 
Johnson,  3  Allen,  364.  But  see  Broume  v.  Cogswell,  5  Allen,  656 ;  Johnson  v. 
Gosa,  128  Mass.  433;  Frasher  v.  Alexander,  2  Dev.  Eq.  348;  Farish  v.  Cook, 
78  Mo.  212;  Wrench  v.  Jutting,  3  Beav.  521;  TimetDell  v.  Perkins,  2  Atk. 
102;  Pippin  v.  Ellison,  12  Ired.  61.  But  see  Hurdle  v.  Outlaw,  2  Jones,  £q. 
75;  Hotkam  v.  Sutton,  15  Ves.  319;  Cook  v.  Oakley,  1  P.  Wms.  302;  CoU 
lier  V.  Squire,  3  Russ.  467;  Crichton  v.  Symesp  3  Atk.  61;  Bullard  v.  Qoffe, 
20  Pick.  252.  Interesting  and  instructive  as  these  cases  are,  they  fitly  illus- 
trate the  refinement  of  learning  upon  this  subject,  and  at  the  same  time  dem- 
onstrate the  impossibility  of  formulating  a  settled  rule  of  construction  of  gen- 
eral application ;  and  they  further  show  that,  wherever  the  principle  contended 
for  has  been  applied,  the  decision  is  based  on  the  peculiaiities  of  language  and 
fact  in  tl^e  particular  case.  In  contrast  with  the  foregoing,  reference  is  here 
made  to  a  line  of  authorities  where  the  principle  has  been  denied  application* 
Nugee  v.  Chapman,  29  Beav.  290;  Qover  v.  Davis^  Id.  222,  Swinfen  v. 
Swinfen,  Id.  207;  Bennet  v.  Batchelor,  3  Brown,  Ch.  26;  Dean  v.  Gibson^ 
L.  R.  3  Eq.  713;  Hodgson  v  Jex,  2  Ch.  Div  122;  and  Arnold  v.  Arnold,  2 
Mylne  &  K.  366.  In  the  last  case  cited  the  bequest  of  ''my  wines  and  prop- 
erty in  England"  was  held  to  apply  to  testator's  property  in  England  of  every 
description,  and  was  not  confined  to  property  ejvsdem  generis  with  wines; 
and  it  was  observed  by  Sir  John  Leach,  M.  R.,  that  "the  mere  enumeration 
of  particular  articles,  followed  by  a  general  bequest,  does  not  of  necessity  re- 
strict the  general  bequest,  because,  as  has  been  stated,  a  testator  often  throws 
in  such  specific  words,  and  then  winds  up  the  catalogue  with  some  compre- 
hensive expression,  for  the  very  purpose  of  preventing  the  bequest  from  be- 
ing so  restricted.  Clearly,  therefore,  in  the  ordinary  case,  the  gift  of  the  wines 
would  not  be  limited  by  the  occurrence  of  the  subsequent  word  'property,* 
which,  be  it  observed,  is  as  large  and  comprehensive  a  term  as  can  possibly 
be  used.  Indeed,  I  have  been  unable  to  discover  any  instance  in  which  the 
word  *  property '  has  been  confined  to  articles  of  the  description  above  enum- 
erated, unless  where  other  expressions  occurred,  from  which  it  is  clear  that 
the  word  was  not  there  used  in  its  ordinary  sense.  The  cases  upon  this  sub- 
ject naturally  turn  upon  very  nice  distinctions.  In  most  of  them  the  general 
bequest  sought  to  be  restricted  has  been  of  <  effects,'  and  I  know  of  none  in 
which  the  question  has  arisen  on  the  word  'property,'  unless  where  it  has 
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been  introduced  by  way  of  exception  or  qualification  to  the  prior  gift."  And 
Mr.  Eedfield  observes,  in  his  worl£  on  Wiils,  (volume  1,  p.  442»  note,)  that 
''the  courts  of  equity,  even  in  England^  do  not  seem  to  apply  the  rule  ejusdem 
geneiU  with  so  much  strictness  as  formerly."  See,  also,  the  following:  Mar- 
tin  v.  Olover,  1  Colly.  269;  In  re  Kendall^  14  Beav.  608;  Fleming  v.  Bur- 
rows,  1  Russ  276;  Jamagin  v.  Conway,  2  Humph.  50;  Hurdle  v.  Outlaw^  2 
Jones,  Eq.  75;  Bunting  v.  Harris,  Phil.  Eq.  11;  Kennedy  v.  Keily,  28  Beav. 
223;  Campbell  v.  Frescott,  15  Ves.  503;  Mitchell  v,  Mitchell,  5  Mad.  69. 
Without  extending  this  citation  of  authorities,  the  result  of  our  examination 
may  be  stated  in  the  language  of  Mr.  Jarman,  (1  Jarm.  Wills,  761:)  The  ad- 
judged cases  ''indicate  the  disposition  of  the  judges  of  the  present  day  to  ad- 
here  to  the  sound  rule  which  gives  to  words  of  a  comprehensive  import  their 
full  extent  of  operation,  unless  some  very  distinct  ground  can  be  collected 
from  the  context  for  considering  them  as  used  in  a  special  and  restricted  sense. '' 
And  especially  must  this  rule  be  observed  where  there  is  no  other  bequest 
capable  of  operating  on  the  general  residue  of  the  testator's  personal  estate, 
as  is  the  case  here.    The  judgment  of  the  appellate  court  will  be  affirmed. 


Ohio  AGO,  B.  ft  Q.  B.  Co.  v.  Sullivan. 

(Supreme  Court  of  niinoU.    June  16, 1888.) 

X.  NxoLiOBNCs— FLBADiira — ^Railboad  Companies. 

Id  an  action  by  a  passenger  against  a  railroad  company  for  personal  InjurieB 
caused  by  its  negligence,  where  the  declaration  alleges  that  plaintiff  was  **  shocked, " 
and  by  means  of  the  premises  was  sick  and  disordered,  plamtifl  may  give  evidence 
of  the  disordered  condition  of  his  nervous  system  occasioned  by  nis  injuries,  the 
witnes^s  agreeing  that  such  nervous  disorders  maybe  produced  by  a  "shock," 
and  it  not  being  necessary  that  aU  the  results  of  the  injuries  should  be  particularly 
alleged. 

3.  NbW  TaiAIr-NBWLT-DlSOOTBRBD  EVIDBNGB. 

In  an  action  for  personal  injuries  received  by  a  passenger  from  a  collision  of  raU- 
road  trains,  where  plaintiff ^s  witnesses  testified  that  he  was  suffering  from  nervoua 
depression  due  to  the  shock  sustained  in  the  collision;  and  defenoanVs  evidence 
was  to  the  effect  that  plaintiff  was  not  suffering  from  nervous  shock;  and  defend- 
ant's witnesses  discovered  no  symptoms  of  the  existence  of  such  disorder  prior  to 
the  accident,  when,  as  most  of  the  witnesses  agreed,  he  was  healthy  and  strong,-* 
a  new  trial  will  not  be  granted  for  the  alleged  discovery  of  evidence  that,  prior  to 
the  accident,  plaintiff  was  suffering  from  nervous  depression;  since  that  would 
amount  to  granting  a  new  trial  in  order  to  allow  defendant  to  base  its  defense  on  a 
new  theory,  inconsistent  with  that  relied  upon  before.^ 
&  Appbai/^Rbvibw—Harmlbsb  Error. 

Where  the  evidence  was  voluminous,  and  most  of  the  plaintiff's  evidence  was  ob 
jected  to,  and  defendant's  counsel  concede  that  it  is  almost  impracticable  to  ex- 
amine separately  each  exception  to  the  admission  or  exclusion  of  evidence,  and 
where  the  ruling^  on  questions  affecting  the  merits  were  substantially  correct,  the 
court  will  not  reverse  for  unimportant  errors  in  admitting  and  excluding  testimony. 

4.  Tbiai/— Remarks  of  Gounseit-Discretiok  of  Court. 

Though  remarks  of  counsel  such  as  that  to  a  witness,  "Remembering  that  you 
told  us  that  you  expected  your  expert  fee  in  this  case,  I  hope  you  won't  cnarge  the 
poor  railroaa  company  anything  extra,  "are  objectionable,  tney  are  not  cause  for  re- 
versal, unless  It  clearlv  appears  that  great  injustice  was  done;  the  conduct  of  the 
trial  being  within  the  discretion  of  the  lower  court. 

Appeal  from  appellate  court,  Second  district. 

^  On  the  general  subject  as  to  when  a  new  trial  will  be  granted,  on  tne  ground  of 
newly-discovered  evidence,  see  Boot  v.  Brewster,  (Iowa.)  86  N.  W.  Rep.  649,  and  note; 
RaUway  Ck).  v.  Wood,  (Tex.)  7  S.  W.  Rep.  872;  MoCormick  v.  Raaroad  Co.,  (Colo.)  17 
Pac.  Rep.  542;  Fetensh  v.  Watkins,  (Hi)  16  N.  £.  Rep.  248;  Pemberton  v.  Johnson, 
(Ind.)  15  N.  E.  Rep.  801;  Achom  v.  Andrews,  (Me.)  12  Atl.  Rep.  793;  Insurance  Co.  v. 
Harvey^jVa.)  5  S.  E.  Rep.  553;  Railway  Co.  v.  Walker,  (Tex.)  7  S.  W.  Rep.  791 ;  OassSr 
way  V.  White,  (Tex.)  8  S.  W.  Rep.  117;  Lee  ▼.  Bermingham,  (Kan.)  18  Pac.  Rep.  218, 
Heathoote  v.  Haskins,  (Iowa,)  88  N.  W.  Rep.  417;  Norris  t.  Hix,  Id.  895;  Mercer  ▼. 
;  Mercer,  (Ind.)  17  N.  E.  Rep.  182. 
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Samuel  Richolson  and  0,  F.  Pricey  {Richolson  &  Gentleman,  of  counsel,) 
for  appellant.    Duncan,  O^ Conor  d*  Gilbert,  for  appellee. 

Scott,  J.  This  action  was  commenced  by  James  Sullivan  in  the  circuit 
court  of  La  Salle  county  against  the  Gliicago,  Burlington  &  Quincy  Railroad 
Company,  and  was  brought  to  recover  for  personal  injuries  sustained  by  plain- 
tiff caused  by  the  alleged  negligent  conduct  of  defendant's  servants  while 
transacting  the  business  of  defendant.  It  seems  plaintiff  was  a  passenger  on 
the  regular  train  on  defendant's  road  from  Ottawa  to  Streator,  and  occupied  a 
seat  in  the  rear  coach.  While  the  train  was  temporarily  detained  on  the  track 
on  account  of  some  obstruction  in  front,  a  freight  train,  coming  from  the 
same  direction  the  passenger  train  had  come,  ran  into  the  rear  coach,  in 
which  plaintiff  was  seated,  with  great  force  and  violence.  The  coach  was 
wrecked  and  nearly  or  quite  destroyed,  and  by  the  accident  plaintiff  sustained 
severe  injuries,  some  of  which  are  alleged  to  be  permanent.  On  the  trial 
plaintiff  obtained  a  verdict.  A  motion  for  a  new  trial,  supported  in  part  by. 
aflSdavits  alleging  the  discovery  of  new  and  important  testimony,  and  for 
other  reasons,  was  overruled,  and  so  was  the  motion  in  arrest  of  judgment, 
and  thereupon  the  court  entered  judgment  upon  the  verdict  in  the  usual  form. 
Since  that  Judgment  was  affirmed  in  the  appelate  court,  only  questions  of  law 
raised  upon  the  record  remain  to  be  considered  in  this  court.  All  contro- 
verted questions  of  fact  are  conclusively  settled  by  the  findings  of  the  lower 
courts  through  which  the  cause  comes  to  this  court,  and  of  course  are  not 
now  subject  to  review.  Of  this  cliaracter  are  such  questions  whether  the 
verdict  is  sustained  by  the  evidence,  and  whether  the  damages  found  are  ex- 
cessive or  not.  The  case  has  now  passed  beyond  where  these  questions  can 
be  further  considered.  Under  the  previous  decisions  of  this  court  the  amount 
of  damages  a  party  will  sustain  in  an  action  at  law  on  account  of  the  injuries 
proved  is  a  question  of  fact,  but  the  rule  for  ascertaining  the  damages  in  such 
cases  is  of  course  a  question  of  law.  Where  the  trial  court  has  not  misstated 
the  rule  for  ascertaining  the  damages,  or  otherwise  misdirected  the  jury  to 
the  hurt  of  defendant,  the  judgment  of  the  appellate  court  sustaining  the 
findings  of  the  trial  court  as  to  tlie  damages  sustained  will  be  regarded  as  con- 
clusive in  this  court. 

It  was  admitted  by  defendant  in  the  trial  court  the  injury  to  plaintiff  was 
caused  by  its  negligence,  and  in  consequence  of  that* admission  the  contest 
was  narrowed  to  an  inquest  as  to  the  damages  sustained  by  plaintiff  on  ac- 
count of  the  alleged  negligent  conduct  of  defendant.  Of  course  the  inquiry 
in  this  court  will  not  be  whether  the  evidence  warrants  the  verdict  of  the 
jury  as  to  the  amount  of  damages  found,  but  whether  the  testimony  which 
the  court  permitted  to  go  to  the  jury  was  competent  under  the  averments  of 
the  declaration.  It  will  be  noticed  the  substance  of  the  original  and  amended 
counts  of  the  declaration  is  that  plaintiff,  on  account  of  the  great  force  and 
violence  of  the  collision,  was  "crushed,  shocked,  bruised,  lamed,  forcibly 
hurled  forward  in  the  car,  and  jammed  between  the  seats  thereof,  and  in 
divers  other  ways  abused  and  injured,  by  means  whereof  one  of  his  legs  was 
seriously  crushed  and  bruised,  one  of  his  hips  and  his  side  above  said  hip  per- 
manently injured,  one  of  his  hands  cut  and  disabled,  his  head  deeply  cut  and 
gashed,  and  was  otherwise  greatly  injured,  bruised,  hurt,  wounded,  lamed, 
and  disabled;  and  also  by  means  of  the  premises  was  sick,  lame,  and  disor- 
dered, and  so  remained  for  a  long  time,  to-wit,  hitherto,  during  all  of  which 
time  the  plaintiff  suffered  pain,  and  was  hindered  from  attending  to  his  busi- 
ness, and  lost  and  was  deprived  of  great  gains  and  profits  which  he  otherwise 
would  have  made.'*  On  the  trial  plaintiff  was  permitted  to  give  evidence  of 
the  condition  of  his  nervous  system,  and  to  offer  testimony  to  the  effect  the 
disordered  condition  of  his  nervous  system,  found  to  exist,  was  occasioned  by 
the  injuries  and  wounds  sustained  in  the  collision.    That  evidence  it  is  said 
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was  not  competent,  for  the  reason  the  averments  of  the  declaration  were  not 
broad  enough  to  advise  defendant  such  testimony  wouid  be  offered,  and  there- 
fore it  was  error  in  the  court  to  permit  it  to  go  to  the  jury.  The  position 
tjiken  by  counsel  on  this  branch  of  the  case  can  hardly  be  sustained.  It  is 
seen,  it  is  alleged  that,  by  reason  of  the  violence  of  the  collision,  plaintiff  was 
."shocked,"  and  also  by  means  of  the  premises  was  "sick"  and  "disordered." 
All  the  medical  witnesses  examined  on  behalf  of  plaintiff  state  he  was  suffer- 
ing from  nervous  depression,  and  tliat  it  may  be  produced  by  a  shock.  Cer- 
tainly any  disarrangement  of  the  nervous  system  is  "sickness, "  and  it  is  averred 
that  by  reason  of  the  "shock"  plaintiff  received  in  the  collision  he  became 
"sick."  It  was  hardly  necessary  to  aver  what  the  character  of  that  sickness 
'was, — whether  it  was  "nervous  depression,"  or  some  other  form  of  sickness 
or  disease.  One  of  the  medical  witnesses  says  unhesitatingly  that  plaintiff's 
"condition  is  due  to  shock."  It  seems,  therefore,  the  disordered  condition  of 
plaintiff's  nervous  system  was  a  mere  result, — something  that  came  from  the 
"shock"  it  is  said  plaintiff  received  at  the  time  of  the  accident.  Proof  of 
haervous  condition  is  mere  evidence  of  the  effects  of  the  "shock,"  to  be  con- 
sidered by  the  jury  in  determining  its  severity,  and  the  rules  of  pleading  do 
not  require  tliat  every  effect  or  result  that  may  follow  from  the  infliction  of 
a  particular  injury  shall  be  set  forth  in  the  declaration.  That  would  be  to 
plead  the  entire  evidence  upon  which  a  party  relies  to  sustain  his  action,  and 
so  great  particularity  is  never  required.    Packet  Co,  v.  Befrxes^  94  111.  598. 

It  is  said  the  trial  court  erred  in  relation  to  the  admission  and  exclusion  of 
evidence.  Counsel  for  defendant,  with  commendable  candor,  concede  "it 
would  be  almost  impracticable  to  take  up  and  separately  discuss  each  excep- 
tion to  the  rulings  of  the  court  in  the  admission  or  exclusion  of  the  testimony. " 
This  record  consists  of  an  immense  volume  of  testimony,  and  almost  every  thing 
offered  by  plaintiff  in  evidence  was  objected  to  for  some  reason,  either  as  being 
'irrelevant  or  incompetent,  because  not  pertinent  to  the  av^ments  of  the  decla- 
ration. To  examine  every  such  objection  would  be  a  very  great  labor,  and  one 
•of  little  value  when  done.  It  is  sufficient  to  say,  that  the  evidence  and  the 
suggestion  of  counsel  in  regard  to  it  have  been  closely  considered;  and  while 
it  is  seen  there  are  and  may  be  errors  in  the  rulings  of  the  court,  both  in  re- 
gard to  the  admission  and  exclusion  of  testimony,  they  are  so  slight  they  can- 
not be  considered  seriously  hurtful.  Many  of  the  objections  consist  of  unim- 
portant matters,  and,  while  this  court  might  not  approve  of  every  ruling  of 
the  court,  it  is  apparent  no  harm  was  done  by  such  rulings.  But  be  that  as 
it  may,  it  is  seen  the  rulings  of  the  court  as  to  all  important  matters  really 
affecting  the  merits  of  the  case  were  substantially  correct,  and  in  accordance 
with  the  well-established  practice. 

It  is  also  complained  the  remarks  of  counsel  for  plaintiff  in  the  presence  of 
the  court  and  jury  were  "intended  and  calculated  to  influence  the  jury,"  and 
that  it  was  error  in  the  court  to  allow  them.  It  may  be  there  is  some  ground 
for  the  criticism  made  upon  the  conduct  of  counsel  for  plaintiff  in  that  respect, 
and  particularly  as  to  the  remark  make  to  the  witness  Dr.  Weis:  "Remem- 
bering that  you  told  us  that  you  expected  your  expert  fee  in  this  case,  I  hope 
you  won't  charge  the  poor  railroad  com [)any  anything  extra."  But  the  mode 
of  controlling  the  trial  of  a  cause  is  so  much  within  the  discretion  of  the  judge 
•presiding,  this  court  will  hesitate  to  review  it,  and  perhaps  never  will,  unless 
ht  clearly  appears  great  injustice  is  done  to  the  party  complaining.  The  court 
(Should  require  counsel  constantly  to  observe  the  proprieties  and  courtesies 
that  become  the  presence  of  the  court  in  transacting  public  business,  and 
should  require  counsel  to  be  always  observant  of  the  rights  of  witnesses  and 
parties  who  are  not  permitted  to  make  any  reply,  for  the  reason  it  would  cause 
unseemly  wrangling  in  the  presence  of  the  count. 

The  point  of  most  seeming  difficulty  in  the  case  is  whether  the  new  trial  ought 
to  have  been  granted  on  the  ground  of  the  alleged  newly-discovered  testimony. 
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No  negligence  can  be  Impated  to  defendant  in  not  discovering  it  sooner.  It 
Is  that  character  of  testimony  one  would  not  be  likely  to  discover  at  ail  except 
by  the  merest  accident.  Had  it  not  been  for  the  notoriety  given  the  case  by 
the  pablic  trial,  it  is  hardly  probable  it  ever  would  have  been  discovered  by 
defendant.  There  is  and  can  be  no  doubt  the  alleged  new  testimony,  had  it 
been  produced  at  the  trial,  would  have  been  material  and  important.  The 
only  question  made  at  the  trial  was  as  to  the  damages  sustained  by  the  plain- 
tiff. The  liability  of  def^^ndant  was  admitted.  The  most  serious  disorder 
that  was  found  to  afflict  plaintiff  was  nervous  depression,  wtiich  his  medical 
witnesses  ailirmed  was  "due  to  shock,"  and  the  alleged  new  testimony  would 
have  been  M  important  on  that  branch  of  the  case.  The  only  point  is  whether 
it  comes  within  the  rule  where  a  new  trial  will  be  granted  on  account  of 
newly-discovered  testimony,  as  that  rule  is  declared  by  the  previous  decisions 
of  tills  court.  There  is  no  misunderstanding  as  to  what  the  rule  is  on  this  sub- 
ject. Before  a  new  trial  will  be  granted  on  the  ground  of  newly-discovered 
evidence,  it  must  appear  it  is  material  to  the  issue  to  be  tried,  and  is  not 
cumulative  in  its  character.  It  is  seldom,  if  ever,  a  new  trial  will  be  granted 
when  the  newly-discovered  testimony  would  merely  affect  the  measure  of  dam- 
ages, and  perhaps  never  when  it  is  merely  to  impeach  a  witness  whose  testi- 
mony was  heard  at  the  trial.  Undoubtedly  the  issue  tried  in  this  case  was 
not  whether  defendant  was  guilty  of  negligence  in  regard  'to  that  which  re- 
sulted in  personal  injuries  to  plaintiff,  but  whether  plaintiff  was  afflicted  with 
"nervous  depression,"  "due  to  shock"  or  other  injuries  received  in  the  col- 
lision. Concerning  the  other  injuries  to  plaintiff  no  serious  controversy  ex- 
isted. Medical  witnesses  on  behalf  of  plaintiff — at  least  one  or  more  of  them 
— unhesitatingly  say  plaintiff's  condition  "was  due  to  shock,"  while  the  testi- 
mony on  behalf  of  defendant  is  to  the  effect  plaintiff  "is  not  suffering  from 
nervous  shock. "  Defendant's  local  physician  says  he  found  plaintiff,  when  he 
first  came  to  him  for  treatment  after  sustaining  the  injuries,  to  be  "a  very 
healhty ,  heaity  you ng  farmer. "  The  physician  w hose  knowledge  of  i mportant 
and  material  facts  has  been  discovered  since  the  trial  treated  plaintiff  profes- 
sionally some  time  before  he  was  injured  on  defendant's  road,  and  says  he 
•  found  him  suffering  from  an  infirmity  with  which  he  had  been  afflicted  for 
quite  a  long  time  before  he  sought  advice  of  him.  He  states  bis  symptoms 
were:  ''An  accelerated  and  compressible  pulse,  loss  of  appetite,  insomnia,  9 
sympathetic  difficulty  of  the  heart,  and  general  nervous  depression."  It  will 
be  seen  these  are  the  precise  symptoms  found  to  exist  in  plaintiff  at  the  trial, 
which  his  witnesses  stated  were  "due  to  shock"  or  other  injuries  sustained  in 
the  collision.  It  is  seen  that  physicians  who  testified  on  behalf  of  defendant, 
although  they  made  examination  of  plaintiff  to  ascertain  his  physical  condition, 
discovered  few  if  any  of  these  symptoms.  One  of  the  physicians  gave  it  as 
his  opinion,  "Plaintiff  is  not  suffering  from  nervous  shock."  He  further 
stated,  if  plaintiff  h^is  been  "suffering  from  nervous  depression  for  two  years," 
he  would  think  he  would  be  "a  physical  wreck,"  and  that  he  "should  expect 
to  find  him  pale  and  emaciated, "  and  that  he  would  expect  to  find  him  "a  nerv- 
ous wreck,"  with  "feeble  pulse  and  impaired  nutrition."  Most  of  the  wit- 
nesses on  the  part  of  defendant,  both  professional  and  non-professional,  say 
he  appeared,  before  the  happening  of  the  accident,  to  be  a  man  in  usual  health; 
if  anythi  ng,  rather  more  vigorous  than  is  common ;  nor  did  the  physicians  exam- 
ined at  the  trial  discover  any  of  the  marked  symptoms  of  nervous  depression 
from  which  plaintiff  is  alleged  to  be  suffering.  Prof.  Lyman,  whose  affidavit 
is  filed  in  support  of  the  motion  for  a  new  trial,  states  that  the  conditions  of 
"nervous  debility"  usually  resulting  from  such  an  infirmity  as  plaintiff  is  al- 
leged to  be  subject  to  is  characterized  by  a  feeble,  rapid  pulse,  loss  of  appetite, 
imperfect  digestion,  insomnia,  loss  of  power  of  sustained  exertion,  and  general 
inability  to  perform  manual  labor. "  The  physicians  examined  for  plaintiff  dis- 
cover all  of  these  symptoms  in  his  present  condition,  but  thought  they  were  th^ 
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result  of  his  injuries,  and  yet  it  is  a  mostsingalar  fact  that  not  oneof  the  phy- 
sicians  who  examined  him  on  behalf  of  either  party  ever  detected,  or  even 
suspected,  plaintiff  was  suffering  from  the  indrmlty  or  habits  to  which  it  is 
now  alleged  he  was  subject  before  the  injuries  received  by  the  collision.  It 
is  obvious  the  alleged  newly-discovered  testimony.  i£  produced,  would  be  in 
direct  conflict  with  the  diagnosis  made  of  plaintiff's  condition  of  health  by  the 
physicians  on  behalf  of  either  party.  At  most,  then,  it  would  be  conflicting 
testimony,  and  by  no  means  conclusive  one  way  or  the  other.  Besides  that, 
if  a  new  trial  should  be  granted  to  permit  defendant  to  introduce  this  testi- 
mony, it  would  simply  be  to  grant  a  new  trial  to  allow. defendant  to  place  its 
defense  on  an  entirely  new  theory,  and  one  wholly  inconsistent  with  that  re- 
lied upon  in  the  present  trial.  That  the  law  will  not  permit,  and  to  allow  it 
would  be  to  introduce  a  new  practice  not  heretofore  permitted  in  this  state, 
and  one  that  might  be  proline  of  evil  results.  The  judgment  of  the  appellate 
couit  must  be  aflirmed. 


(126  111.  870)  ^^  ^ 

Marshall  v.  Ekdeb. 
(Sujyreme  Court  of  nunois,    June  16, 1888.) 

Pbincipal  Aim  Aoekt— When  Relation  Exists— Evidbnoe. 

A  broker  recaived  certain  sums  from  his  brother-in-law,  which  he  entered  in  his 
hooks  "for  investment."  He  purchased  a  bond,  and  made  entries  charging  his 
brother-in-law  with  the  amount  of  the  purchase  money,  and  crediting  him  with  in- 
terest received  on  the  bond.  The  whole  amount  of  the  purchase  money  was  not 
paid  him  by  his  brother-in-law,  and  having  taken  the  bond  with  a  blank  indorse- 
ment, and  obtained  a  renewal  thereof  by  the  representatives  of  the  obligor  in  his 
own  name,  he  sold  it  for  a  valuable  consideration.  Held  that,  although  the  broker 
appears  to  have  intended  the  bond  for  his  brother-in-law,  he  bought  ft  for  himself, 
and  the  purchaser  took  a  good  title. 

Appeal  from  appellate  court,  First  district. 

Bill  by  Benjamin  lichtenstein  to  compel  Samuel  Marshall  and  John  C. 
Ender  to  interplead  their  respective  claims  upon  the  proceeds  of  a  bond  con- 
stituting a  lien  upon  complainant's  land,  and  which  he  desired  to  pay.  De- 
cree in  favor  of  Ender,  from  which  Marshall  appeals. 

Blanke  d-  Chytraus  and  FrancU  Lackner^  for  appellant.  laaao  S.  Adams, 
for  appellee.. 

Scott,  J.  In  the  bill  of  complaint,  filed  by  Benjamin  Lichtenstein  in  the 
circuit  court  of  Cook  county,  it  was  alleged  he  was  the  owner  of  certain  real 
estate  described,  subject  to  an  indebtedness  of  $2,000  created  thereon  by  the 
former  owner,  Carl  M.  Carlson, — bis  wile,  Carin,  joining  in  the  execution  of 
the  trust  deed  to  Lyman  Baird  to  secure  the  same;  that  such  indebtedness 
was  due,  and  that  he  was  ready  and  willing  to  pay  the  same  so  soon  as  it  ' 
could  be  ascertained  who  was  the  true  owner;  that  one  Samuel  Marshall 
claimed  to  be  the  owner;  and  that  one  John  C.  Ender  also  claimed  to  be  the 
owner;  and  the  prayer  of  the  bill  is  that  these  respective  claimants  be  required 
to  interplead,  and  settle  their  rights  in  the  premises  between  themselves, — 
complainant  offering  to  pay  the  amount  due  and  secured  on  the  property  to 
whichever  one  of  claimants  the  court  should  find  it  belonged.  A  decree 
was  accordingly  entered,  in  conformity  with  the  prayer  of  the  bill,  requiring 
the  claimants  to  interplead,  and  each  one  to  state  his  claim  to  the  indebted- 
ness in  question,  which  they  did  in  the  usual  form  in  such  cases.  On  the 
final  hearing  of  the  cause,  the  court  found  that  John  C.  Ender  was  the  owner 
of  the  indebtedness,  and  entered  a  decree  that  complainant  pay  the  same  to 
him.  That  decree,  on  the  appeal  of  Samuel  Marshall,  was  affirmed  in  the  ap- 
pellate court  of  the  First  district,  and  he  brings  the  case  to  this  court  on  his 
further  appeal.  The  real  question  in  the  case  is  much  more  one  of  fact  than 
of  law.  It  is  as  to  the  ownership  of  the  indebtedness  secured  upon  the  prop- 
erty of  complainant.    Tiiere  is  no  conflict  in  the  evidence  as  to  some  of  the 
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facts.  Both  parties  claim  to  have  bought  the  bond  given  by  Carl  M.  Carlson, 
with  the  trust  deed,  to  Baird»  by  which  it  was  secured,  from  Charles  A. 
Schmidt,  who  was  a  loan  broker.  Originally,  the  bond  was  made  payable  to 
Francis  Bradly.  Afterwards  he  sold  and  assigned  the  bond  to  Miss  Kancy 
Swift,  without  recourse,  and  Miss  Swift  indorsed  it  in  blank,  without  recourse. 
In  that  condition,  the  bond,  the  trust  deed,  and  perhaps  other  papers  con- 
nected with  the  loan,  came  to  the  possession  of  Schmidt.  Ender  in  his  an- 
swer claims  that  on  or  about  the  6th  of  September,  1881,  Schmidt,  for  value, 
sold,  assigned,  and  transferred  to  him,  all  the  right,  title,  and  interest  in  the 
bond  and  trust  deed,  and  that  since  that  date  he  has  been  the  owner  and 
holder  of  the  same;  and  Marshall,  by  his  answer,  alleges  that  on  or  about  the 
15th  day  of  July,  1881,  he  purchased  the  bond  and  trust  deed  from  Nancy 
Swift,  by  whom  they  were  indorsed  in  blank,  and  delivered  to  him,  by  which 
he  became  the  owner;  and  that,  on  receiving  the  same,  he  left  the  bond  and 
other  papers  with  Schmidt  for  safekeeping,  and  for  the  collection  of  inter- 
est that  might  thereafter  become  due.  It  is  quite  clear  from  the  evidence 
that,  at  the  time  both  claimants  purchased  the  bond,  it  was  overdue  by  its 
terms,  but  the  time  for  payment  had  been  extended  by  Miss  Swift,  the  for- 
mer  owner.  Both  claimants  alleged  they  bought  the  bond  for  the  purpose  of 
investment,  that  they  might  receive  interest  upon  the  funds  employed  in 
making  the  purchase.  There  is  another  fact  in  the  case  about  which  there  is 
no  controversy;  that  is,  that  after  the  bond  came  to  the  possession  of  Schmidt, 
on  the  15th  day  ot  July,  1881,  he  took  an  agreement  to  himself  from  the  legal 
representatives  of  Carl  M.  Carlson,  whose  death  had  occurred  prior  to  that 
time,  in  which  it  was  recited  they  were  indebted  to  Schmidt  in  the  sum  named 
in  the  bond,  and  secured  on  the  property  of  Carlson,  that  had  descended  to 
them  on  his  death;  and,  in  consideration  that  Schmidt  would  extend  the  time 
of  payment  until  July  15, 1884,  they  agreed  to  pay  him  the  principal  and  in- 
teresc  of  the  bond.  Coupons  for  the  semi-annual  interest  were  executed  by 
the  legal  r^resentatlves  at  the  same  time,  bearing  even  date  with  the  agree- 
ment, July  15,  1881,  payable  to  Schmidt  or  his  order.  It  will  be  noted  the 
agreement  between  Schmidt  and  the  legal  representatives  of  the  original  debtor 
was  made  on  the  day  Marshall  claims  he  bought  tlie  bond  and  trust  deed  from 
Nancy  Swift,  and  that  it  was  made  a  month  and  a  half  before  Ender  alleges  he 
purchased  the  bond  of  Schmidt.  There  can  be  no  question,  under  the  evidence 
in  the  case,  that  Ender  purchased  the  bond  and  trust  deed  of  Schmidt,  after 
the  making  of  the  renewal  agreement  with  the  legal  representatives  of  the 
original  debtor,  in  good  faith,  and  for  a  valuable  consideration,  and  that  he 
received  the  same  from  Schmidt  at  the  time,  and  retained  the  same  in  his  pos- 
session until  this  litigation  began,  except  for  a  time  it  was  in  a  bank  as  col- 
lateral security  for  his  indebtedness  to  the  bank.  Afterwards  that  indebted- 
ness was  paid,  and  the  bank  returned  the  papers  to  him.  Unless  Marshall 
had  a  prior  and  superior  right  to  the  bond,  it  is  evident  the  title  of  Ender  is 
good,  and  should  be  sustained.  This  court  is  inclined  to  concur  with  the  ap- 
pellate court  in  its  conclusion  that  the  proof  of  the  facts  relied  on  by  Marshall 
to  sustain  his  claim  is  "confused,  contradictory,  and  unsatisfactory."  Schmidt 
died  about  the  time  the  original  bill  was  filed,  so  that  his  testimony  concern- 
ing the  transaction,  which  would  have  been  of  the  utmost  importance,  is  lack- 
ing in  the  case. 

As  the  case  now  comes  before  this  court,  the  evidence  in  support  of  Mar- 
shall's claim  is  from  three  sources:  (1)  The  testimony  of  the  claimant  him- 
self; (2)  the  books  of  Schmidt;  and  (3)  the  testimony  of  a  son  of  the  claim- 
ant, wiio  was  a  clerk  in  the  office  of  Schmidt.  The  testimony  of  the  claimant 
is  to  the  effect  he  gave  Schmidt,  who  was  his  brother-in-law,  ^2,000  with  which 
to  buy  the  bond  from  Miss  Swift,  and  that  afterwards  Schmidt  told  him  that 
he  had  bo*ight  it,'  and  had  the  papers  in  his  safe  for  him.  It  is  not  claimed 
that  Marshall  ever  had  the  bond  and  other  papers  in  his  actual  posession.  His 
v.lTx.E.no.S— 30 


Digitized  by 


Google 


466  KOBTHEAfiTERN  BEPOBTEB.  [IIJL* 

explanation  for  leaving  the  papers  with  Schmidt  is  that  he  was  a  sailon  was 
awaj  from  home  on  the  lakes  much  of  the  time,  and  had  no  safe  depository 
for  them  at  his  home.  But  his  explanation  of  the  details  of  the  transaction 
is  so  contradictory  as  to  be  very  unsatisfactory,  and  that  is,  no  doubt,  why  the 
trial  court  did  not  give  more  weight  to  his  testimony.  It  is  also  seen  that  the 
testimony  of  his  son,  who  was,  at  the  time,  a  clerk  in  the  office  of  Schmidt, 
throws  but  little,  if  any,  light  upon  the  payment  of  the  $2,000  to  Schmidt 
with  which  to  purchase  the  bond.  The  books  of  Schmidt  do  show  that  Mar- 
shal] is  charged  with  $2,000  paid  to  Nancy  Swift  for  this  identical  bond. 
That  entry  is  under  the  date  of  July  14,  1881.  Under  date  of  July  11,  1881, 
Marshall  is  credited  by  Schmidt  on  his  books  with  $400  received  "for  invest- 
ment," and  under  date  of  July  12, 1881,  with  $1,396  as  having  been  received 
from  him  also  "for  investment."  That  is  all  the  books  shoiY  as  to  the  re- 
ceipt of  money  to  be  "invested."  That,  of  course,  does  not  make  up  the  sum 
of  $2,000,  which  he  alleges  he  paid  to  Schmidt.  On  July  15,  1881,  which  is 
the  date  of  the  renewal  agreement  with  the  legal  representatives  of  the  maker 
of  the  bond,  Marshall  is  credited  with  $80  for  interest  due  that  day  on  the 
bond  as  having  been  received  from  them.  The  books  also  show  other  credits 
of  small  sums,  irregular  in  amount,  to  Marshall,  as  having  been  received,  from 
the  representatives  of  the  maker  of  this  bond,  for  interest.  But  it  is  evident 
that,  during  all  the  time  these  sums  of  money  were  being  paid  to  Marshall,  £n^ 
der  had  in  his  possession  the  original  bond,  the  renewal  agreement,  and  the  cou- 
pons given  for  the  semi-annual  interest,  and  received  payment  of  the  coupons 
from  Schmidt  as  they  respectively  became  due.  The  most  plausible  view  that 
can  be  taken,  and  the  one  most  consistent  with  the  good  faith  of  all  the  parties 
to  the  transaction,  is  that  Marshall  placed  in  Schmidt's  hands  for  "investment" 
certain  sums  of  money;  and  it  may  be  and  is  doubtless  true  that  Schmidt  told 
him  he  would  invest  the  sums  in  this  identical  bond  in  controversy.  But  it 
does  not  appear  from  any  satisfactory  evidence  in  the  record  that  he  did  in  fact 
BO  invest  claimant's  funds  in  this  bond,  or  in  any  other  securities.  His  books  do 
not  show  that  at  the  date  Schnndt  took  the  renewal  agreement  and  thecoupons 
payable  to  himself,  he  had  in  his  hands  a  sufficient  sum  of  money  belonging  to 
claimant  with  which  to  pay  for  the  bond  in  controvei-sy.  Nor  does  it  appear 
that  he  did  receive  a  sufficient  amount  before  he  sold  and  transferred  the  bond 
to  the  other  claimant,  Ender.  His  financial  condition  was  such  that  Schmidt 
could  not  carry  the  bond  long;  and  it  may  have  been  for  that  reason  he  sold 
the  bond  to  Ender,  as  he  did  shortly  after  he  purchased,  and  took  the  renewal 
agreement  to  himself.  This  view  of  the  transaction  accords  with  the  con- 
duct of  Schmidt  in  his  last  sickness.  When  approached  by  Marshall  concern- 
ing the  matter,  he  toU  claimant  if  he  would  wait  until  he  got  well  again  he 
would  make  it  all  right  with  him.  The  evidence  affords  some  explanation, 
although  not  entirely  satisfactory,  for  the  payment  of  interest  to  Marshall  by 
Schmidt.  He  not  only  had  the  money  he  got  of  daimant  about  the  time  he 
purchased  the  bond,  but  he  owed  him  for  money  obtained  long  before  that 
transaction.  It  may  have  been  in  consideration  of  these  matters  he  paid  him 
small  sums  of  money  at  sundry  times;  and  Schmidt  may  have  thought,  if  he 
did  not  invest  Marshairs  money  for  him,  he  certainly  ought  to  pay  him  some 
interest  on  it.  The  very  fact  Schmidt  took  the  renewal  agreement  and  cou-» 
pons  to  himself  shows  he  did  not  intend  to  buy  the  bond  for  Marshall,  or  any 
other  particular  person.  He  siniply  bought  it  so  that  he  could  transfer  it  to 
any  one  that  would  pay  for  it.  As  before  remarked,  he  may  have  honestly 
intended  to  invest  Marshairs  money  in  this  bond;  but  it  seems  clear  he  did 
not.  But,  when  he  ascertained  Marshall  did  not  have  money  enough  to  pay 
for  it  in  his  hands,  Schmidt,  very  shortly  thereafter,  sold  and  delivered  it  to 
the  other  claimant.  If  this  conclusion  is  not  the  correct  one,  it  is  evident 
Schmidt  deliberately  attempted  to  commit  a  fraud  upon  his  brother-in-law  by 
taking  the  securities  in  his  own  name, — a  conclusion  that  ought  not  to  be 
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adopted  if  one  more  consistent  with  honesty  and  fair  dealing  can  be  reached. 
The  decree  of  the  trial  court  seems  to  be  warranted  by  the  evidence,  and 
the  judgment  of  the  appellate  court  must  be  affirmed. 


(126  lU.  223)  . 

Ellsworth  v.  Miner  T.  Ames  Co. 
{SwpTeme  Court  of  IllinoU.    June  16, 1888.) 

Tbusts—Equitt  Jurisdictiok— Assiot^mbnt  of  Trust-Estatb  to  Bbnefioiast. 

Where  a  certificate  of  membership  in  a  city  board  of  trade,  procured  and  paid  for 
by  a  firm,  is  issued  to  one  of  its  agents  to  enable  him  to  transact  its  business  with 
said  board  and  its  members,  a  court  of  equity  has  jurisdiction  over  the  matter,  and 
may  decree  an  assignment  of  the  certificate  to  the  firm  or  its  successors  in  business. 

Appeal  from  appellate  court,  "First  district. 

if.  W,  Fuller,  for  appellant. 

Plaintiff's  remedy,  if  it  have  any,  is  at  law.  Barton  v.  De  Wolfy  108  El, 
195;  Cohn  v.  MitdhelU  115  111.  131,  8  N.  E.  Rep.  420.  If  a  decree  could  go 
for  complainant  at  a]l,  it  would  be  for  the  value  of  the  certi6cate  and  mter- 
est.  Markham  v.  Jatidon,  41  N.  Y.  235;  Smith  v.  Dunlap,  12  111.  184.  De- 
fendant is  not  liable  either  at  law  or  in  equity.  The  specific  performance  of 
a  contract  for  the  transfer  of  shares,  stocks,  or  bonds  will  not  be  decreed. 
Miller,  J.,  Ross  v.  Railway  Co,,  1  Woolw.  26,  32;  Jones  v.  Newhaill,  115 
Mass.  248;  Cuddee  v.  Rutter,  {Cud  v.  Rutter,  1  P.  Wms.  670.)  1  Whi,t.e  &  T. 
Lead.  Cas.  Eq.  pt.  2, 1003,  (*786;)  Pom.  Cont.  §§  17, 18, 19;  Fallon  v.  Rail- 
road Co.,  1  Dill.  125;  2  Story,  Eq.  Jur.  g  717  et  sea.;  Barton  Y.JDe  Wolf,  108 
lU.  195. 

Thomas  Dent,  for  appellee. 

The  facts  developed  in  the  case  establish  a  trust  on  the  part  of  appellant,  in 
respect  to  the  certilicate,  and  the  decree  below  was  right.  Weaver  v.  Fisher ^ 
110  III.  146;  Jones  v.  Fisher,  116  111.  68, 4  N.  E.  Rep.  255;  Barclay  v.  Smith, 
107  III.  349;  Notes  to  1  Lead.  Cas.  Eq.  (3d  Amer.  Ed.)  768;  Woodward  v.  As- 
pinwall,  3  Sandf.  272;  Field  v.  Mayor,  6  N.  Y.  179;  AsTie  v.  Johnson,  2 
Jones,  Eq.  149. 

Scott,  J.  This  is  an  appeal  from  a  judgment  of  affirmance  by  the  appel- 
late court  of  the  First  district  of  a  decree  rendered  by  the  circuit  court  of  Cook 
county  in  a  suit  brought  by  the  Miner  T.  Ames  Company  against  James  W. 
Ellsworth.  It  is  set  fo]*th  in  the  original  bill  that  complainant,  for  a  valua- 
ble consideration,  succeeded  to  the  business  and  all  the  property,  rights,  and 
assets  of  the  late  firm  of  Miner  T.  Ames  &  Co.,  and  that  among  such  assets 
was  a  certificate  of  membership  of  the  board  of  trade  of  the  city  of  Chicago, 
which  was  issued  on  or  about  the  21st  day  of  September,  1872,  to  defendant, 
who  it  is  alleged  was  at  the  time  an  employe  of  the  firm  of  Miner  T.  Ames 
&  Co. ;  by  which  firm  the  admission  fee  for  such  certificate  of  membership 
was  paid,  and  to  which  firm  it  in  equity  belonged,  and  that  it  was  issued  to 
defendant  without  any  consideration  paid  by  him,  solely  to  facilitate  the  trans- 
action of  the  business  of  that  firm.  An  amendment  filed  to  the  original  bill» 
by  leave  of  court,  sets  forth  more  particularly  the  facts  relied  on  for  relief, 
and  shows  that  the  transfer  of  the  assets  and  effects  of  Miner  T.  Ames  So  Co. 
to  complainant  was  intended  to  be  full  and  complete,  and  a  general  tmnsfer 
of  all  such  assets,  including  the  certificate  of  membership  mentioned  in  the 
original  bill;  but  that,  through  some  oversight  or  accidental  omission,  the 
written  transfer  does  not  specifically  mention  such  certificate,  yet  in  fact,  and 
as  a  matter  of  right  and  equity  as  between  the  parties,  the  right  to  such  cer- 
tificate did  pass  to  complainant  by  reason  of  its  having  become  entitled  to  the 
assets  and  effects  of  its  predecessor,  of  which  the  certificate  of  membership 
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80  issued  to  defendant  constituted  a  part.  The  relief  demanded  is  that  de- 
fendant be  required  to  transfer  and  assign  to  compUiinant  the  certificate  of 
membership,  so  that  complainant  may  have  the  full  benefit  and  advantage  of 
it.  The  answer  of  defendant  is  quite  f  ull»  and  puts  at  issue  all  of  the  mate- 
rial allegations  of  the  original  and  amended  and  supplemental  bills,  and  states 
other  matters;  but  in  the  view  that  will  be  taken  of  the  case  it  will  not  be 
necessary  to  state  them.  On  the  hearing  of  the  cause  the  trial  court  found 
the  equities  to  be  with  complainant,  and  that  it  was  entitled  to  have  trans- 
ferred to  it  the  certificate  of  membership  referred  to  in  the  plead'ings,  and  de- 
creed specific  relief.  As  respects  the  question  of  ownership  of  the  certificate 
of  membei*ship  in  the  board  of  trade  which  is  the  subject  of  tt)is  litigation, 
and  as  to  which  the  testimony  is  quite  conflicting,  it  is  thought  the  evidence 
is  sufficient  to  sustain  the  finding  that  it  was  the  property  of  complainant, 
and  that  complainant  was  entitled  to  have  the  same  assigned  to  it,  as  the 
circuit  court  decreed  should  be  done.  The  testimony  is  too  voluminous  to 
admit  of  any  analysis  in  detail,  and  it  would  be  a  useless  work  when  done. 
This  court  agrees  with  the  conclusion  reached  by  the  appellate  court,  that  the 
evidence  shows  the  certificate  of  membership  was  held  by  defendant  at  the 
time  of  filing  the  bill  under  such  circumstances  as  made  it  in  equity  the  prop- 
erty of  complainant,  which  fact  would  warrant  the  relief  decreed.  It  is  said 
if  complainant  is  entitled  to  any  relief;  it  is  at  law.  This  point  in  the  case 
need  not  be  elaborated.  It  is  alleged  in  the  bill  the  certificate  of  membership 
was  partnership  assets,  and  there  is  evidence  tending  to  show  it  was  so  treated, 
and  that  it  was  taken  in  the  name  of  defendant  while  the  relation  of  principal 
and  agent  existed,  that  the  agent  with  greater  facility  might  transact  the  bus- 
iness of  his  principal.  These  facts  show  the  property  is  trust  property,  over 
which  equity  always  assumes  jurisdiction,  and  will  place  it  where  it  of  right 
belongs.  The  case  comes  directly  within  and  is  controlled  by  Weaver  v.  Fisher^ 
110  111.  146.    The  judgment  of  the  appellate  court  will  be  affirmed. 

(125  lU.  226)  


St.  Loxtis  Bridoe  Co.  e.  People  ex  rel.  Baker,  Tax  Collector. 
{Supreme  Court  of  Illinois.    Jane  16, 1888.) 

L  MimiciPAL  CoBPORATioxa— Public  Improybments^-Sewebs— Powisb  of  Ck>nNoiL  to 
Levy  AssESSMBffT— Establishment  of  System. 

Act  1883,  %  1,  (Laws  IlL  1883,  p.  68;  Starr  &  C.  St  par.  834,  p.  546,)  provides  that 
**the  legislative  authority  of  any  city  which  now  has,  or  may  hereafter  have,  estab- 
lished a  system  of  sewerage  for  such  city,  shaU  have  power,  annuaUy,  to  levy  and 
collect  a  tax  *  *  «  for  the  extension  and  laying  of  sewers  therein,  and  the  main- 
tenance of  such  sewers:  *  •  *  provided,  however,  that  the  board  of  public  works. 
♦  *  ♦  or  the  head  of  the  sewer  department,  ♦  *  ♦  shall  first  certify  to  suca 
legislative  authority  the  amount  that  will  be  necessary  for  such  purpose.  ^  Held, 
that  an  objection  to  sewerage  tax  on  the  ground  that  the  city  had  established  no 
sewerage  system  cannot  be  sustained  where  it  appears  that,  prior  to  the  levy  com- 
plained of,  the  city  council  had,  by  ordinance,  created  a**  city  sewer  department," 
there  being  at  the  time  several  miles  of  sewers  in  use  in  the  city;  and  that  a  report 
of  the  sewer  department  of  plans  for  extending  and  repairing  sewers,  and  estimates 
of  the  amount  of  tax  required  for  that  purpose,  had  been  accepted  by  the  council,  and 
the  amount  reported  included  in  the  appropriation  ordinance  which  forms  the  basis 
of  the  tax  objected  to;  it  not  being  necessary  that  the  system  of  sewerage  provided 
for  in  the  act  should  extend  to  all  parts  of  the  city. 

Il  Taxation— Taxable  Propertt— Boundabt  Line  between  Illinois  ani>  Missourl 
The  taxing  power  of  Illinois  extends  to  all  that  portion  of  a  bridge  across  the 
Mississippi  river  which  lies  east  of  the  middle  line  of  the  main  ohannel  o<  Uiat 
river.    Following  Buttenuth  v.  Bridge  Co*,  ante,  439. 

Appeal  from  St.  Clair  county  court;  John  B.  Hay,  Judge. 
G.  d:Q.  A.  Koeimer,  for  appellant    B.  D.  W.  Holder,  State  8  Atty.,  {F.  Q. 
Cockrellt  of  couDse),)  for  appellee* 

Shope,  J.    This  was  an  application  in  the  county  court  of  St.  Clair  county, 
by  the  collector  of  taxes  of  that  county,  for  jiidgoient  against  lauds  and  lots 
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against  which  taxes  were  delinquent  for  the  year  A.  D.  1886.  No  objection 
is  made  to  the  return  of  the  delinquent  list,  or  notice  of  application  for  judg- 
ment. Appellant,  the  St.  Louis  Bridge  Company,  appeared,  and  filed  objec- 
tions to  rendering  judgment  against  the  portion  of  their  bridge  described  in 
the  assessors  return  and  notice  of  the  collector,  for  the  following  reasons: 
(1)  ThHt  the  greater  part  of  said  structure  lies  beyond  the  jurisdiction  of  the 
state  of  Illinois,  and  beyond  the  state  limits,  and  could  not  be  assessed  and 
taxed  by  the  officers  of  the  state  of  Illinois.  (2)  The  defendant  objects  to  the 
city  tsLX  of  East  St.  Louis,  the  same  being  beyond  therateof  taxation  to  which 
the  city  is  limited;  being  beyond  the  rate  of  10  mills.  (3)  Objection  to  the 
city  tax  of  East  St.  Louis  for  sewerage;  that  city  having  established  none. 
The  county  court  overruled  the  objections,  and  rendered  judgment  for  the  de- 
linquent taxes  as  shown  by  the  collector's  return.  The  bridge  company  pios- 
ecute  an  appeal  therefrom  to  this  court,  and  insist  that  the  objections  should 
have  been  sustained,  and  that  the  judgment  is  therefore  erroneous. 

Xo  evidence  was  offered  to  sustain  the  second  objection;  nor  does  anything 
appear  in  the  record  showing  that  the  rate  of  taxation  in  the  city  of  East  St^ 
Louis  was  greater  than  the  prescribed  limit  of  taxation  therein. 

The  principal  question,  and  the  one  to  which  the  argument  of  counsel  is 
chiefly  directed,  arises  under  the  fli-st  objection.  This  Involves,  as  contended, 
the  determination  of  the  western  boundary  of  the  state  of  Illinois  at  this  point. 
The  western  boundary  of  the  county  of  St.  Clair  and  of  the  city  of  East  St. 
Louis  is  identical  with  the  western  boundary  of  the  state.  Charter  of  East 
St.  Louis;  1  Pr.  Laws  1869.  p.  886;  Bridge  Co.  v.  City  of  East  8t  Louis,  12 
K.  E.  Bep.  723,  (opinion  filed  June  20,  1887.)  The  contention,  however,  is 
that  about  600  feet  of  the  bridge  belonging  to  appellant  company,  being  that 
portion  commencing  at  the  middle  of  the  Mississippi  river  as  it  now  is,  and 
extending  east  towards  the  Illinois  shore,  is  not  within  the  territorial  limits 
of  Illinois,  and  therefore  not  subject  to  taxation  by  the  state,  or  by  the  au- 
thorities of  said  city  or  county.  Evidence  was  offered  tending  to  show  that 
in  1818,  when  Illinois  was  admitted  into  the  Union,  the  middle  of  the  Missis- 
sippi river  was  600  feet  east  of  the  now  center  thread  of  that  stream ;  and  it 
is  contended  that  the  boundary  of  the  st^te  is  the  line  of  the  middle  of  said 
river  as  it  then  existed.  This  precise  question  was  before  this  court  in  the 
case  of  Buttenuth  v.  Bridge  Co.,  ante,  439,  (opinion  filed  Januai7  20,  18^38,) 
when,  after  full  argument,  the  question  was  determined  adversely  to  the  con- 
tention of  appellant.  Upon  petition  for  rehearing  in  that  cause,  the  opin- 
ion again  received  full  consideration,  and  was  adhered  to.  Every  point  here 
made  was  then  fully  considered  and  disposed  of;  and  the  determination  then 
reached  must  be  adopted  as  conclusive  upon  the  question  of  the  boundary  of 
the  state,  and  of  said  city  and  county.  All  of  that  portion  of  the  bridge  struct- 
ure assessed  for  taxation  in  the  county  of  St.  Clair  and  the  city  of  East  St. 
Louis,  and  as  to  which  the  taxes  were  returned  as  delinquent,  lies  east  of  the 
middle  of  the  channel  of  the  Mississippi  river,  and,  as  held  in  the  case  referred 
to,  is  liable  to  taxation  in  this  state,  and  by  said  city  and  county. 

The  third  objection  was  properly  overruled.  Section  1  of  the  act  of  1883 
(Laws  1883,  p.  68;  Starr  &  C.  St.  par.  324,  p.  546)  provides  that  the  legislative 
authority  of  any  city  which  now  has,  or  may  hereafter  have,  established  a 
system  of  sewerage  for  such  city,  shall  have  power,  annually,  to  levy  and  col- 
lect a  tax  upon  the  real  and  personal  property  of  such  city,  not  to  exceed  one 
mill  on  a  dollar,  for  the  extension  and  laying  of  sewers  therein,  and  the  main- 
tenance of  Buch  sewers^  which  tax  shall  be  known  as  '*Tbe  Sewerage  Fund 
Tax,"  to  be  levied  and  collected  as  other  taxes:  provided,  however,  that  the 
board  of  public  works  of  such  city,  if  any,  or  the  head  of  the  sewer  depart- 
ment of  such  city,  shall  first  certify  to  such  legislative  authority  the  amount 
that  will  be  necessary  for  such  purpose.  In  1885,  prior  to  the  levy  of  the  sew- 
erage tux  in  question,  the  city  council  of  said  city  of  East  St.  Louis  had 
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adopted  an  ordinance  creating  a  **city  sewer  department, "  to  consist  of  three 
persons,  denominated  "Sewer  Commissioners  of  East  St.  Louis."  The  first 
commissioners  were  named  in  the  ordinance;  their  organization  as  a  board, 
and  the  annual  appointment  of  their  successors  in  office,  provided  for.  It  was 
ordained  that  said  commissioners  shall  have  general  charge  of  the  location  and 
Construction  of  sewers  in  said  city,  and  cause  surveys  and  estimates  of  costs 
of  sewers  to  be  made  in  their  discretion,  and,  subject  to  the  approval  of  the 
council,  to  contract  for  constructing  of  sewers,  and  supervise  all  local  assess- 
ments made  by  the  council,  etc.  It  is  shown  that,  at  the  time  of  the  passage 
of  this  ordinance,  there  was  about  three  miles  of  sewer  constructed  and  in  use 
in  said  city.  The  commissioners  entered  upon  the  discharge  of  the  duty  im* 
posed,  and  afterwards  made  a  report  to  the  city  council,  which  was  accepted 
by  the  council,  of  plans  and  estimates  for  extending  and  repairing  the  sewers 
of  said  city,  with  estimates  ''of  the  amount  of  tax  required  to  extend  and  re- 
pair the  sewers  of  East  St.  Louis. "  The  amount  so  reported  was,  it  is  shown, 
put,  as  an  item,  in  the  general  appropriation  ordinance  for  the  year  1886,  and 
forms  the  basis  for  the  sewerage  fund  tax  in  question.  We  are  of  opinion 
that  when  the  legislative  authority  of  the  city  assumed  control  of  the  sewer- 
age of  the  city,  and  created  a  department  of  city  government  charged  with 
the  location,  extension,  construction,  and  maintenance  of  sewers,  and  had  ac- 
cepted plans  and  estimates  for  the  extension  of  the  sewerage  already  under  its 
control,  it  had  established  a  system  of  sewerage  within  the  meaning  of  the 
act  of  the  legislature  referred  to;  and  was  authorized  by  that  act,  upon  report 
of  the  city  sewer  department  of. the  amount  necessary  for  the  purpose  of  con- 
structing and  maintaining  the  same,  to  levy  and  collect  a  sewerage  fund  tax. 
It  is  shown  that  the  sewera  already  constructed  extended  along  Illinois  and 
Division  avenues,  Fourth  and  Tenth  and  other  streets,  in  the  city;  and  the 
plans  and  estimates  reported,  contemplated  extensions  and  repairs  thereof. 
It  is  not  necessary  that  the  system  of  sewerage  adopted  shall  extend  to  all 
parts  of  the  city.  What  sewerage  is  necessary  for  the  welfare  of  the  city  and 
health  of  its  inhabitants  is  political,  and  to  be  determined  by  the  legislative 
authority  of  the  city,  under  its  grant  of  power.  It  may  be,  so  far  as  anything 
appearing  in  this  record,  that  the  proposed  extension  and  improvement  of 
the  sewers  will  complete  a  perfect  system  of  sewerage  for  the  entire  city. 

Finding  no  error  in  this  record,  the  judgment  of  the  county  court  will  be 
affirmed. 


(126  ni.  399) 

Hale  et  al.  e.  Hale  et  at. 
{Supreme  Court  of  lllirvois,    June  16, 1888.) 

1.  Wills— Construcjtion—Dbscbiption  of  Propbbtt. 

A  testator,  who  resided  in  Massachusetts,  after  making  various  devises  and  be- 
quest-s,  directed  that  aU  the  rest  of  his  estate  should  be  and  remain  in  the  hands  of 
his  executors  and  trustees,  weU  and  securely  invested,  until  the  decease  of  the  last 
of  the  life  annuitants  named  in  the  will,  when  it  and  its  accumulations  should  be 
divided  among  his  grandchildren.  Held^  that  lands  of  the  testator  located  in  lUi- 
nois,  not  mentioned  elsewhere  in  the  will,  were  devised  by  this  dause. 

2.  Same— Pbrpbtuities. 

Such  a  devise,  all  the  annuitants  being  in  existence,  does  not  violate  the  Blinois 
rule  against  perpetuities,  which  are  defined  to  be  limitations  taldng  the  subject 
thereof  out  ox  commerce  for  a  longer  period  than  a  life  or  lives  in  being,  and  21 
years  beyond. 
8.  Bamb— PowxR  TO  Bell. 

The  trustees  and  executors  are  not  authorized  by  the  above  clause  to  seU  the  lands 
situated  in  Illinois. 

Appeal  from  superior  court,  Ckwk  county;  H.  M.  Shefard,  Judge. 

Bill  filed  by  Ezekiel  J.  M.  HtUe  and  others  against  Ruth  C.  Hale  and  others, 
executors  of  the  will  of  Ezekiel  J.  M.  Hale,  praying  for  a  distribution  of  cer- 
tain real  estate  of  the  testator  situated  in  Illinois.    Defendants  filed  a  cross- 
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bill,  asking  for  leave  to  sell  the  property.    On  hearing,  defendants'  bill,  was 
dismissed,  and  the  relief  demanded  by  plaintiffs'  bill  granted.    The  defend- 
ants then  appealed. 
Et^as  Cn  Hall,  lor  appellants.    John  Woodhridge,  for  appellees. 

Scott,  J.  The  bill  in  this  case  w  for  partition  of  the  real  estate  of  which 
Ezekiel  J.  M.  Hale  died  seized,  and  wlilch  is  situated  in  the  county  of  Cook, 
in  this  state,  and  was  brought  by  one  of  the  heirs  in  the  superior  court  against 
the  widow,  the  executors,  and  the  other  heirs  of  decedent.  Concerning  the 
facts  out  of  which  the  litigation  arises  no  controversy  exists.  Prior  to  liis 
death  the  common  ancestor  of  the  heirs  claiming  his  estate  in  Cook  county  as 
intestate  property,  resided  at  Haverhill,  in  tlie  ^tate  of  Massachusetts.  At 
the  time  of  his  death  he  owned  a  large  estate  in  Massachusetts,  consisting  of 
both  real  and  personal  property,  all  of  which  it  is  conceded  was  disposed  of  by 
his  will,  which  was,  after  his  death,  admitted  to  probate  in  that  state,  and 
which  is  conceded  by  all  parties  interested  to  be  valid  under  the  laws  of  Massa- 
chusetts.  The  testator  also  left  a  large  amount  of  property  situated  in  the 
state  of  New  York,  and  the  property  involved  in  tins  litigation  in  Illinois. 
The  larger  portion  of  the  estate  seems  to  have  been  in  Massachusetts,  where 
the  testator  had  resided  and  where  Ids  will  was  admitted  to  probate.  It  seems 
the  testator  gave  various  legacies  and  devises,  and  provided  in  different  clauses 
of  his  will  for  life  annuities,  to  a  number  of  persons, — perhaps  12  in  all, 
— and  for  other  annuities,  payable  at  stated  periods,  until  the  final  division  of 
the  residue  of  his  property  under  the  provisions  of  his  will.  It  is  understood, 
and  perhaps  admitted,  that  there  is  sufficient  estate  in  Massachusetts  out  of 
which  to  pay  all  legacies,  devises,  and  annuities  provided  for  or  declared  in 
the  will.  It  is  not  claimed  that  any  of  the  property  belonging  to  the  estate 
situated  either  in  New  York  or  this  state  will  be  wanted  for  the  payment  of 
either  legacies,  devises,  or  annuities  under  the  will.  The  bill  in  this  case  al- 
leges the  will  of  Ezekiel  J«  M.  Hale»  deceased,  was  admitted  to  probate  in 
Massachusetts,  where  he  died,  no  one  objecting;  which  is  an  admission  it  was 
valid,  and  disposed  of  all  the  property  belonging  to  the  estate  in  that  state. 
But  the  biU  is  framed  on  the  theory  it  was  not  the  intention  of  the  testator  to 
devise  the  real  estate  now  sought  to  be  partitioned;  that  the  scheme  of  his 
will  was  not  adapted  to  the  condition  of  his  estate  in  New  York  and  in  Illi- 
nois, and  was  not  intended  to  convey  the  same;  that  by  the  laws  of  Illinois 
and  New  York  the  devise  was  void,  and  had  been  so  declared  by  the  courts  of 
the  latter  state;  that  such  testator  well  knew  that  the  provisions  of  his  will, 
if  applied  to  his  real  estate  in  New  York  and  Illinois,  made  the  same  illegal 
and  void  on  account  of  the  statutes  of  such  states  prohibiting  perpetuities; 
that,  if  the  provisions  of  the  will  should  be  applied  to  the  lands  in  Illinois  or 
New  York,  the  same  could  not  be  alienated  for  many  years,  and  not  until 
after  the  death  of  12  life  annuitants;  that  the  property  in  Illinois  is  unpro- 
ductive, and  cannot  be  made  productive;  that  the  taxation  upon  it  is  large, 
and  that  the  interest  and  taxation  will  entirely  absorb  the  value  of  said  real 
estate,  so  us  to  render  it  a  total  loss  to  the  heirs,  if  it  should  be  held  to  be  in- 
cluded within  the  terms  of  the  will,  and  hence  not  subject  to  division  except 
in  accordance  with  the  will.  It  is  alleged  the  property  situated  in  New  York 
belonging  to  the  estate  exceeds  in  value  <^1,()()0,000,  and  that  in  Illinois  is 
now  estimated  to  be  of  the  value  of  $200,000.  The  executors  answered  the 
bill  as  they  were  required  to  do,  in  which  they  admitted  most,  if  not  all,  of  the 
formal  charges  in  the  bill,  but  insisted  the  lands  sought  to  be  partitioned 
passed  to  them  under  the  residuary  clause  of  the  will  of  the  testator;  and,  on 
filing  their  answer,  they  filed  a  cross-bill,  in  which  they  claimed  to  have  the 
power  under  the  will  to  sell  such  real  estate,  and  ask  the  court  to  so  decree. 
The  respondents  in  their  cross-bill  make  the  same  allegation  asis  contained 
in  the  original  bill;  that,  unless  the  property  described  in  the  bill  can  be  soldi 
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it  will  be  absorbed  by  taxes  and  assessments  and  other  expenses  before  tbe 
time  for  distribution  would  arrive  under  tbe  provisions  of  the  wiil.  The 
superior  court,  at  the  hearing  of  the  cause,  dismissed  the  cross-bill  of  respond- 
ents, and  found  that  the  property  described  in  the  original  bill  was  intestate 
property,  and  decreed  a  purtitiun  of  the  same,  as  it  was  asked  to  do.  That 
decision  is  assigned  for  error. 

The  residuary  clause  of  the  will  out  of  which  all  the  questions  made  on  this 
record  arise  is  as  follows:  **Tioenty'8econd.  As  to  the  residue  and  remainder 
of  all  my  estate,  both  real  and  personal,  not  herein  otherwise  disposed  of,  it  is 
my  will  that  tbe  same  be  and  remain  in  the  care  and  control  of  my  said  exec- 
utrix and  executors  and  trustees,  and  tiieir  successors,  well  and  safely  in- 
vested, until  the  decease  of  the  last  survivor  of  the  life  annuitants  named  in 
my  foregoing  will;  and  that  then  the  said  residue  and  remainder,  with  all  the 
accumulated  interest  thereof,  shall  be  divided  equally  among  my  grandchildren 
per  stirpes,  to  hold  to  such  grandchildren  so  distributed,  and  to  their  heirs, 
executors,  administrators,  and  assigns,  forever."  Most  of  the  other  clauses 
of  the  will  contain  provisions  (or  l^acies,  bequests,  devises,  and  annuities 
to  certain  persons,  and  others  contain  specific  directions  as  to  what  disposition 
shall  be  made  of  certain  property;  and  beyond  giving  an  outline  of  the  gen- 
eral scope  of  the  will,  and  the  intention  of  the  testator  as  to  the  manage- 
ment of  his  estate  by  his  executors  and  trustees,  they  contain  nothing  that  is 
important  in  connection  with  the  present  discussion,  and  their  contents  need 
not  be  stated  other  than  in  a  general  way. 

Two  principal  questions  are  made  by  the  original  and  cross  bills:  (1)  Whether 
the  lands  involved  were  devised  by  this  clause  of  the  will,  or  whether  the 
same  can  be  treated  as  intestate  property,  as  not  being  embraced  in  the  will; 
and.  (2)  if  it  shall  be  held  tbe  lands  were  devised,  is  any  power  given  the 
executors  and  trustees,  either  expressly  or  by  implication,  by  this  or  any  other 
clause  of  the  will,  to  sell  these  lands  at  any  time  within  their  discretion?  It 
will  be  found  most  convenient  to  consider  these  questions  in  the  Inverse  order 
in  which  they  are  stated,  which  will  be  done  briefly. 

There  is  and  can  be  no  pretense  that  any  express  power  is  given  to  the  ex- 
ecutors and  trustees  to  sell  any  real  estate  situated  in  New  York  or  in  Illinois 
that  had  belonged  to  the  testator  by  the  twenty-second  clause,  or  any  other 
clause,  of  his  will;  and  if  any  such  power  exists  in  them  it  must  arise  by  im- 
plication from  powers  conferred  or  duties  expressly  imposed  by  the  will  in  re- 
gard to  such  real  estate.  Power  is  expressly  conferred  upon  the  executors 
and  trustees  to  sell  certain  real  property,  as  in  the  second  clause  of  the  will, 
but  nothing  is  said  anywhere  in  the  will  concerning  the  sale  of  real  property 
in  New  York  or  Illinois.  It  is  not  even  mentioned  by  any  description,  by 
location,  or  otherwise.  If  it  is  devised  at  all,  it  is  by  the  twenty-second  or 
residuary  clause  of  the  will,  and  not  otherwise.  But  does  the  twenty-second 
paragraph  of  the  will  confer  any  power  upon  the  executors  and  trustees  to 
sell  real  estate  situated  in  New  York  or  Illinois,  even  by  implication?  It  is 
thought  it  does  not.  There  can  be  no  doubt  of  the  correctness  of  the  rule 
stated  by  counsel  that  authority  to  sell  and  convey  trust  property  may  be  con- 
ferred by  implication;  as,  for  instance,  where  duties  are  imposed  by  the  in- 
strument creating  the  trust  upon  tiie  trustee,  which  be  cannot  perform  with- 
out making  a  sale,  the  law  will  imply  the  necessary  power;  otherwise  there 
would  be  a  failure  of  the  objects  of  the  trust.  A  most  common  example  is 
where  there  has  been  an  assignment  for  the  payment  of  debts,  if  no  express 
power  is  given  to  sell  the  trust  property,  the  duties  to  be  performed  by  the 
trustees  will  necessarily  create  the  power  of  sale,  for  it  is  obvious  in  no  other 
way  could  the  trustee  perform  the  duties  required  of  him  by  the  instrument 
creating  the  trust.  The  law  will  not  permit  a  trust  to  fail  because  it  may  be 
inartiflcialiy  declared  or  expressed.  This  is  undoubtedly  as  liberal  a  statement 
of  the  implied  powers  of  trustees  as  tbe  law  will  sanction.    Applying  this 
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rale,  neither  the  twenty-seoond  clause,  nor  indeed  any  other  provision,  con- 
tains anything  that  indicates,  by  implication  or  otherwise,  it  was  the  intention 
of  the  testator  that  his  executors  and  trustees  should  have  power  to  sell  and 
convey  any  of  liis  real  property,  either  Iq  New  York  or  Illinois,  for  the  pur- 
pose of  converting  it  into  personalty.  The  words  supposed  to  manifest  the 
intention  of  tl>e  testator  in  this  regard  are  "that  the  same  be  and  remain  in 
the  care  and  control  of  my  said  executrix  and  executors  and  trustees,  and 
their  successors,  well  and  safely  Invested,  until  the  decease  of  the  last  sur- 
vivor of  the  life  annuitants  named  in  the  foregoing  will."  It  is  said  the 
words  "well  and  safely"  mean  that  tlie  testator  gives  the  executors  and  trus- 
tees the  usual  authority  to  make  prudent  investments,  and  that  they  mean 
they  must  keep  the  property  invested.  The  vice  of  the  argument  on  this 
branch  of  the  case  lies  in  detaching  these  words  from  their  place  in  the  will, 
and  giving  to  them  a  meaning  inconsistent  with  the  context.  What  is  the 
direction  given  by  the  testator  concerning  this  property  in  New  York  and 
Illinois?  It  is  that  it  "remain  in  the  care  and  control"  of  the  executors  and 
trustees,  "well  and  safely  invested."  That  is,  it  is  to  "remain,"  as  now, 
"well  and  safely  invested."  Any  other  would  be  a  strained  and  unnatural 
construction  of  the  words  of  the  will.  So  far  from  indicating  any  intention 
on  the  part  of  the  testator  that  his  executors  and  trustees  should  sell  his  lands 
either  in  New  York  or  Illinois,  the  words  used  indicate  unmistaksibly  it  was 
his  intention  and  purpose  they  should  "remain"  in  the  care  and  control  of 
his  executora  and  trustees,  "  well  and  safely  invested,"  as  they  then  were,  un- 
til the  time  appointed  for  the  distribution  of  the  residue  of  his  estate,  both 
real  and  personal,  should  arrive.  The  principle  running  through  all  the  cases 
on  this  subject,  so  far  as  the  writer  has  been  able  to  examine  the  same,  is, 
the  provisions  of  the  will  must  be  so  clearly  written  as  to'  leave  no  doubt  of 
the  intention  of  the  testator  to  have  his  real  estate  converted  into  personal 
estate,  to  sustain  the  doctrine  of  what  Is  called  equitable  conversion.  That 
intent  does  not  appear  from  any  language  used  by  the  testator  in  this  case, 
and  it  is  not  perceived  his  trustees  have  any  implied  power  to  change  the  real 
property  devised  into  personal  estate  for  reinvestment  or  otherwise.  This 
precise  question  was  presented  to  the  court  of  appeals  of  the  state  of  New 
York  by  the  same  parties  to  this  litigation;  and  in  an  action  brought  by  these 
executors  and  trustees  to  obtain  a  construction  of  certain  provisions  of  the 
last  will  and  testament  of  Ezekiel  J.  M.  Hale,  deceased,  that  court  held,  after 
most  elaborate  argument,  the  will,  while  valid  under  the  laws  of  Massachu- 
setts, where  the  testator  died  and  where  his  wiU  was  admitted  to'  probate,  con- 
tained no  express  direction  for  the  conversion  of  the  real  estate  into  person- 
alty, or  for  the  sale  of  the  real  estate.  Hohson  v.  Hale,  95  N.  Y.  588.  This 
court  is  entirely  satisfied  with  the  conclusion  reached  by  the  court  of  appeals  in 
that  case,  and  the  elaborate  discussion  there  given  to  the  exact  question  in- 
volved in  the  case  now  being  considered  would  seem  to  relieve  this  court  from 
the  necessity  of  any  extended  consideration  of  the  question.  Under  this  view 
of  the  meaning  of  the  will,  the  relief  demanded  by  the  cross-bill,  that  the 
right  of  complainants  in  that  bill  to  sell  and  convey  the  lands  involved  and  to 
convert  the  same  into  money  may  be  established  and  declared,  was  properly 
denied. 

The  remaining  question  arises  on  the  original  bill,  and  is  whether  the  lands 
situated  in  Illinois,  and  which  belonged  to  the  estate  of  the  testator,  were  de- 
vised by  the  residuary  clause  of  the  will,  or  whether  the  same  can  be  treated 
as  intestate  property,  as  not  being  embraced  in  the  will.  There  is  evidence 
tending  to  show  what  the  court  found  by  its  decree,  that  the  testator  bought 
these  lands  in  Cook  county  for  speculation,  and  that  had  he  lived  it  is  probable 
he  would  have  sold  the  same  on  receiving  the  first  favorable  offer.  That  he 
gave  expression  to  such  views  is  proved  past  all  doubt,  but  whether  he  changed 
his  mind  in  that  regard  before  his  death  of  course  cannot  be  known.    Con- 


Digitized  by 


Google 


4t74t  N0BTHBA6TERN  SEPORTEB.  p]l» 

struing  the  will  in  the  light  of  the  surrounding  circumstances,  as  the  law  re- 
quires shall  be  done,  does  it  show  the  testator  intended  to  omit  these  lands 
from  the  operation  of  his  will?  It  is  seen  the  residuary  clause  of  the  will  is 
as  broad  and  comprehensive  as  it  can  well  be  expressed.  It  is,  "As  to  the 
residue  of  all  my  estate,  both  real  and  personal,  not  herein  otherwise  disposed 
of.''  Primarily  the  words  "all  of  my  estate"  mean  all  the  estate  of  the  tes- 
tator, wherever  situated,  and  that  meaning  will  always  be  given  to  them  un- 
less something  in  the  context  will  show  a  more  restricted  construction  will 
better  comport  with  the  clear  intention  of  the  testator.  It  will  be  noticed  the 
real  estate  of  the  testator  situated  in  New  York,  if  devised  at  all,  was  devised 
by  this  same  clause  of  the  will.  There  is  no  other  clause  of  the  will  that  can 
have  the  slightest  application  to  it.  If  the  lands  in  Illinois  shall  be  held  not 
to  have  been  devised  by  the  twenty-second  clause  of  the  will,  the  conclusion 
would  necessarily  be  the  New  York  lands  were  not  within  its  operation.  No 
one  has  ventured  to  suggest  the  testator  did  not  intend  by  this  clause  of  his 
will  to  devise  his  property  in  New  York.  When  the  case  was  before  the  court 
of  appeals  of  New  York,  that  court  seems  to  have  held,  without  much  dis« 
cussion,  the  property  in  that  state  was  devised  by  the  will;  for  it  was  said: 
"While  it  should  not  be  overlooked  that  the  testator  was  domiciled  in  the  state 
of  Massachusetts,  and  his  will  was  executed  there,  it  should  also  be  borne  in^ 
mind  that  by  his  will  he  devised  his  real  estate,  as  real  estate,  situated  in  the 
state  of  New  York."  Any  other  conclusion  would  be  too  improbable  to  be 
adopted.  The  same  words  in  the  will  that  are  held  to  constitute  a  devise  of^ 
lands  in  New  York  include  also  the  lands  in  Illinois.  Either  the  lands  in 
both  states  are  devised,  or  they  must  be  treated  as  intestate  property  in  both, 
states.  It  is  incredible  that  a  testator  making  a  will  that  by  its  terms,  when 
understood  in  their  primary  sense,  disposes  of  all  "his  estate,  both  real  and^ 
personal,"  omitted  therefrom  property*co needed  to  be  of  the  value  of  over, 
^1,200,000.  Such  a  proposition  is  too  improbable  to  be  adopted,  unless  the; 
testator  was  incapable  of  comprehending  what  he  was  doing.  Plainly  the 
residuary  clause  of  the  will  is  broad  enough  to  include  all  the  property  of  thej 
testator,  no  matter  where  situated,  and  there  is  nothing  in  either  of  the  at-, 
tendant  circumstances,  or  in  any  other  clause  of  the  will,  that  shows  any  in- 
tention on  the  part  of  the  testator  to  omit  any  property  in  Illinois  or  elsewhere 
from  its  operation.  When  this  case  was  before  the  court  of  appeals  of  New 
York  it  was  held  that  the  clause  of  the  twenty-second  paragraph  uf  the  will  that* 
postponed  the  Hnal  division  of  the  estate  until  the  death  of  the  last  survivor, 
of  the  life  annuitants,  so  far  as  it  applied  to  real  estate  in  that  state,  worked 
an  unlawful  suppression  of  the  powers  of  alienation,  and  was  for  that  reason 
void,  and  it  was  also  held  such  clause  was  repugnant  to  the  provisions  of  the 
statute  of  that  state  prohibiting  accumulations  except  for  the  times  and  pur- 
poses therein  permitted.  No  such  objection  lies  to  that  provision  of  the  will 
in  this  state.  A  perpetuity  in  this  state  is  defined  to  be  a  limitation  taking^ 
the  subject  thereof  out  of  commerce  for  a  longer  period  of  time  than  a  life  or 
lives  in  being  and  21  years  beyond.  Here  the  right  of  alienation  is  not  sus- 
pended for  any  period  beyond  the  lives  of  certain  persons  in  being,  and  hence 
this  provision  of  the  will  is  not  repugnant  to  any  rule  of  law  in  this  state  in- 
hibiting perpetuities.  But  it  is  said  a  construction  that  would  postpone  the 
alienation  of  this  property  for  more  than  50  years  is  opposed  to  public  policy. 
The  limitation  fixed  is  to  terminate  at  the  death  of  certain  life  annuitants,  and 
of  course  when  that  contingency  will  happen  is  a  matter  of  the  merest  conject- 
ure. It  might  occur  within  5,  10,  20,  40,  or  60  years.  Of  course  the  time 
is  indefinite,  and  all  that  can  be  known  concerning  it  with  any  degree  of  cer- 
titude is  that  it  is  sure  to  happen  sooner  or  later.  The  time  for  which  the  ex- 
ecutors and  trustees  are  to  hold  the  residue  of  the  estate,  for  which  there 
might  be  a  suspension  of  the  right  of  alienation  of  the  property  in  contro- 
versy, is  limited  to  the  death  of  the  last  survivor  of  the  life  annuitants,  and 
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It  is  not  perceived  that  in  that  respect  it  contravenes  any  public  policy  exist- 
ing in  this  state.  The  decree  of  the  superior  court  dismissing  the  cross-bill 
will  be  alBrmed,  and  the  decree  grant! Dg  the  relief  demanded  on  the  original 
bill  will  be  reversed*  and  the  cause  will  be  remanded,  with  direction  to  that 
court  to  dismiss  the  original  bill  also. 


(125  111.  309) 

KiOHOLs  V.  Saboent. 
(Supreme  Cov/rt  of  llUnois.    June  16, 1888.) 
L  Guardian  and  Wabd— Personal  Liability  op  Guardian. 

U  a  perBon,  describlDg  himself  as  guardian  of  another,  gives  a  lease,  he  will,  In 
the  absence  of  anything  in  the  contract  clearly  showing  a  contrary  intent,  be  per- 
sonally liable  thereon,  although  the  lease  has  been  approved  by  the  probate  court. 
2.  Same— Lease. 

In  an  action  on  a  lease,  which  had  been  approved  by  the  probate  court,  to  recover 
the  value  of  improvements  placed  on  the  premises  under  a  clause  whereby  defend- 
ant, as  guardian,  agreed  to  take  them  at  a  price  to  be  fixed  by  arbitrators,  it  is  no 
defense  that  defendant  offered  to  submit  to  the  appraisement  if  plaintiff  would  con- 
sent that  the  award  should  be  subject  to  the  approval  of  the  probate  court,  before 
it  should  be  binding  on  his  ward's  estate. 

Appeal  from  appellate  court,  First  district. 

This  suit  was  brought  by  Homer  £.  Sargent  in  the  superior  court  against 
Annie  £.  Nichols,  on  a  written  lease  from  defendant  to  plaintiff,  and  signed, 
by  both  parties.  On  the  trial  before  the  court  without  a  jury,  plaintiff  re- 
covered a  judgment  against  defendant.  That  judgment,  on  the  appeal  of  de- 
fendant, was  affirmed  in  the  appellate  court  of  the  First  district,  and  defend- 
ant now  brings  the  case  to  this  court  on  her  further  appeal. 

Hutchinaon  &  Partridge,  for  appellant.  Dexter ^  Htrriok  cfe  Allen ^  for  ap- 
pellee. 

Scott,  J.,  {after  stating  the  facts  as  above,)  This  was  an  action  of  cove- 
nant on  that  clause  of  the  agreement,  to  renew  the  lease  that  had  formerly  ex- 
isted between  the  parties,  which  it  is  said  obligates  defendant  personally  to^ 
purchase  at  the  expiration  of  the  lease  the  improvements  put  upon  the  demised' 
premises  by  plaintiff,  "at  the  valuation  of  three  persons,"  to  be  selected  as  in 
the  lease  provided.  The  renewal  agreement  is  signed  by  defendant,  Annie; 
E.  Nichols,  formerly  Annie  E.  Haven,  "Annie  E.  Nichols,  Guardian."! 
The  premises  seem  to  belong  to  defendant  and  her  minor  children,  for  whom' 
she  was  guardian  at  the  time  of  making  the  lease.  It  is  recited  in  the  orig-i 
Inal  lease,  it  is  between  "Annie  E.  Haven  in  her  own  right,  and  as  guardian"' 
for  her  three  surviving  children,  and  plaintiff.  Homer  E.  Sargent.  In  the  dec- 
laration the  covenants  contained  in  the  lease,  upon  which  breaches  are  as-j 
signed,  are  declared  upon  as  the  personal  covenants  of  defendant;  and  the  first 
question  presented  is,  did  defendant,  by  executing  the  agreement  to  renew 
the  lease,  become  personally  liable  to  perform  the  covenant  it  contained  for^ 
the  purchase  of  the  improvements  made  by  the  tenant  on' the  demised  prem- 
ises? The  precise  question  made  in  this  case  was  made  in  Sperry  v.  Fan- 
ning, 80  111.  871;  and  it  was  there  held,  if  a  person  makes  a  contract,  describ- 
ing himself  as  guardian  or  trustee  for  another,  and^so  signs  the  same,  he  will 
be  personally  liable,  in  the  absence  of  an  express  provision  showing  clearly, 
that  both  parties  agreed  to  act  upon  the  responsibility  of  the  funds  in  his 
hands  alone,  or  upon  some  other  responsibility,  or  there  appears  some  other 
circumstances  clearly  indicating  another  party  who  is  bound  by  the  contract, 
upon  whose  credit  alone  it  is  made.  The  principle  of  that  case  is,  if  a  guard- 
ian promises,  on  a  sufficient  consideration,  to  pay  the  debt  of  his  ward,  he 
is  personally  bound  by  it,  although  he  expressly  promises  as  guardian.  In 
such  cases,  where  the  guardian  discharges  the  debt  of  his  ward,  he  may  have 
indemnity  out  of  the  estate  of  his  ward,  or,  if  he  has  been  discharged  from 
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his  guardianship,  he  may  have  an  action  against  the  ward  or  his  estate  as  for 
money  paid  for  his  use.  The  facts  in  both  cases  are  so  nearly  analogous,  no 
reason  is. perceived  why  the  case  being  considered  is  not  controlled  in  every 
respect  by  the  case  cited.  An  effort  is  made,  however,  to  distinguish  this 
case  from  Sperry  v.  Fanning,  on  the  ground  that  in  the  latter  case  the  agree- 
ment made  by  the  guardian  was  not  made  with  the  approval  of  the  probate 
court,  as  was  done  in  the  case  now  before  this  court.  In  that  respect  there 
is  no  difference  between  the  cases.  It  appears  from  the  dissenting  opinion, 
the  contract  made  by  tlie  g(iai*dian  in  Sperry  v.  Fanning  was  made  with  the 
approval  of  the  probate  court;  and  that  is  persuasive  evidence,  at  least,  of  the 
existence  of  that  fact  in  the  case. 

The  declaration  seems  to  be  framed  npon  the  theory,  defendant  had  refused 
to  submit  the  valuation  of  the  improvements  to  tlie  appraisers,  as  is  provided 
in  the  lease  shall  be  done.  Whether  defendant  did  refuse  to  go  on  with  the 
appraisement  is  a  controverted  question  of  fact,  and,  as  it  was  found  against 
defendant  by  the  trial  and  appellate  courts,  it  is  not  subject  to  review  in  this 
court.  It  is  said  there  was  an  offer  to  go  on  with  the  appraisemei^t  if  plain- 
tiff would  consent  the  award  should  be  subject  to  the  approval  of  the  probate 
court,  before  it  should  be  binding  on  the  guardian  or  the  wards'  estate;  and, 
inasmuch  as  plaintiff  would  not  consent  to  that  proposition,  there  was  in  law 
no  refusal.  Plaintiff  was  not  bound  to  submit  Co  the  conditions  imposed  by 
the  guardian.  He  very  properly  insisted  his  rights  should  be  determined  and 
ascertained  by  and  under  the  lease.  That  was  his  clear  right;  and  on  the  re- 
fusal of  defendant  to  submit  to  the  appraisement,  as  provided  in  the  lease,  it 
is  but  just  and  right  plaintiff  should  recover  as  for  the  value  of  the  improve- 
ments in  controversy.  In  no  other  way  could  he  obtain  full  damages  for  the 
breach  of  the  covenants  of  the  lease.  The  probate  court  liad  once  approved 
of  that  mode  of  ascertaining  the  value  of  the  improvements  on  the  demised 
premises.  Neither  the  law  nor  his  contract  required  that  plaintiff  should 
submit  the  matter  again  to  the  probate  court  for  further  action.  Most,  if  not 
all,  of  the  other  questions  discussed  in  the  elaborate  argument  of  counsel,  are 
controverted  questions  of  fact,  not  subject  to  review  in  this  court,  and,  of 
course,  need  not  be  noticed.  The  judgment  of  the  appellate  court  will  be  af- 
firmed. 


8TBWART  et  al,  V,  Fellows  et  aZ. 
{Supreme  Court  of  HHnots.    June  16, 1888.) 

MoRTOAOs— What  CJonstitutes—Evidekoe— Trusts, 

Where  the  assignee  of  a  title-bond  admitted,  at  the  time,  that  the  assignment  was 
without  consideration,  and  afterwards,  by  consent  of  the  assignor,  tooK  a  deed  for 
the  land  in  his  own  name,  agreeing  to  convey  to  the  assignor's  wife  when  requested, 
the  relation  of  trustee  and  cestui  que  t/rust  was  thereby  created,  and  the  deed  oan- 
not  be  enforced  aa  a  mortgage,  under  a  claim  that  it  was  held  to  secure  the  pur- 
chase money  advanced  by  the  trustee  and  another  debt  due  him,  without  the  most 
undoubted  evidence  to  sustain  the  claim. 

Appeal  from  appellate  court,  Second  district. 

Bill  filed  in  the  circuit  court  of  Will  county  by  Frank  Fellows,  administra- 
tor of  G.  M.  Leonard,  deceased,  against  Ezra  H.  Stewart  and  wife,  to  cancel 
a  deed  from  said  Leonard  to  Mrs.  Stewart,  and  to  enforce  one  held  by  said 
Leonard  for  the  same  land  as  a  mortgage.  Defendants  claimed  said  Leonard 
held  the  title  in  trust,  and  not  to  secure  a  debt.  Others  were  afterwards  made 
parties.  The  court  decreed  a  foreclosure,  and  the  case  was  appealed  to  the 
appellate  court,  and  thence  by  defendants  to  this  court. 

Hadey  i&  O^DonnelU  for  appellants.    Oli/n  dk  FJielpSf  for  appellees. 

SooTT,  J.  The  original  bill  in  this  case  was  brought  by  Frank  Fellows, 
administrator  with  the  will  annexed  of  the  estate  of  George  M.  Leonard,  de> 
ceased,  against  Ezra  H.  Stewart  and  Laura  D.  Stewart.    It  is  a  bill  to  foze> 


Digitized  by 


Google 


III.]  8TEWAET  V.  FELLOWS.  477 

close  what  is  alleged  to  be  a  mortgage,  and  is  framed  on  the  theory  that  the 
deed  for  the  real  estate  in  controvei-sy,  made  by  David  Bichards  and  wife  to 
decedent,  altliough  absolute  in  form,  was  made  in  that  way  to  secure  the  in- 
debtedness of  defendant  Stewart  to  decedent.  It  is  true,  as  alleged,  that  de- 
fendant had  previously  bought  the  property  of  Bichards,  and  bad  a  bond  for 
a  deed  conditioned  upon  the  payment  of  the  purchase  money.  That  bond  de- 
fendant Stewart  had  b*  fore  that  time  assigned  to  Leonard.  The  assignment 
was  confessedly  made  to  him  without  consideration;  and  all  parties  concede 
that,  when  he  took  the  assignment,  it  was  their  intention  he  should  hold  it  in 
trust  for  Stewart.  It  is  charged  that  Stewai-t  was  then  indebted  to  Leonard 
in  a  large  amount  of  money  on  two  promissory  notes:  one  for  the  sum  of  $400, 
made  by  Stewart  alone,  payable  to  the  order  of  E.  C.  Fellows,  and  by  the 
payee  indorsed  to  Leonard ;  and  one  for  $80,  signed  by  Stewart  and  one  B.  F. 
Keys,  payable  to  E.  C.  Fellows,  and  by  him  indorsed  and  delivered  to  Leon- 
ard. The  purchase  money  for  the  property  in  controversy  became  due  to 
Bichai-ds  on  the  13th  day  of  October,  1874.  It  is  alleged  that,  when  the  pur- 
chase money  became  due,  Stewart  was  unable  to  make  the  payment,  and  so- 
licited Leonard  to  advance  the  amount  due  Bichards  on  the  property  for  him. 
That,  it  is  said,  Leonard  refused  to  do  unless  Stewart  would  allow  him  to  take 
the  title  of  the  propei*ty  to  himself,  and  hold  it,  not  only  as  security  for  the 
amount  to  be  paid  to  Bichards,  but  also  for  the  sum  due  on  the  two  promis- 
sory notes  mentioned.  It  is  charged  Stewart  agreed  to  the  proposition,  and 
thereupon  it  is  averred  Leonard  advanced  the  sum  of  $550,  and  paid  the  same 
to  Bichards,  and,  with  the  full  consent  of  Stewart,  took  from  Biciiards  a  con- 
veyance of  the  property.  At  the  same  time  Leonard  received  from  Bichards 
the  note  for  $500  which  Stewart  had  given  him  for  the  land,  and  the  same  is 
made  an  exhibit  in  this  cause.  It  is  for  the  indebtedness  above  described.  It 
is  alleged  the  deed  was  taken  as  mortgaged  security.  Other  relief  is  demanded 
by  the  bill,  to  which  reference  will  be  made  further  on.  Defendants  answered 
the  original  bill;  but,  as  their  answers  were  not  under  oath,  it  did  little  more 
than  to  put  the  matter  alleged  against  them  at  issue,  and  the  contents  of  their 
answei*s  need  not  be  stated.  By  an  amendment  to  the  bill,  Horace  S.  Smith 
was  made  defendant,  for  the  alleged  reason  he  had  some  interest  in  the  prem- 
ises, and  a  rule  was  laid  upon  him  to  answer  the  bill.  But  as  to  him  there 
seems  to  have  been  a  default,  and  he  need  not  be  further  noticed  in  the  case. 
At  the  May  term,  1881,  the  original  bill  was  again  amended  by  making  Frances 
D.  Fellows,  executrix  of  the  last  will  and  testament  of  Elisha  C.  Fellows,  de- 
ceased, a  co-complainant  in  the  bill,  and  described  the  original  complainant 
as  executor  of  the  same  estate.  By  this  amendment  it  is  charged  that  the  sum 
of  money  advanced  by  Leonard  to  Bichards,  as  well  as  the  notes  assigned  by 
Fellows  to  Leonard,  were  in  fact  the  property  of  Elisha  0.  Fellows,  and  that 
the  title  to  the  real  estate  was  in  fact  held  by  Leonard  in  trust  for  Fellows  for 
the  payment  of  Stewart*s  indebtedness  to  him.  The  original  bill  in  this  case 
was  filed  December  26, 1879,  and  George  M.  Leonard  died  in  September,  1875, 
and  Elisha  C.  Fellows  died  in  August,  1876.  Only  Ezra  H.  and  Laura  D. 
Stewart  answered  this  last  amended  bill.  Portions  of  their  answers  disclose 
distinctly  the  defense  relied  on,  and  so  much  of  it  as  may  be  necessary  will  be 
discussed  in  connection  with  the  evidence  when  that  comes  to  be  considered. 
On  the  final  hearing  of  the  cause,  the  court  found  most  of  the  allegations  of 
the  bill  to  be  sustained  by  the  evidence,  and  rendered  a  decree  of  foreclosure 
for  the  $550  alleged  to  have  been  paid  to  Bichards  for  the  deed,  with  interest 
thereon  at  the  rate  of  10  per  cent,  per  annum  from  the  date  of  payment,  that 
is,  October  13, 1874,  to  the  date  of  the  decree,  but  excluded  therefrom  the 
amount  of  the  two  promissory  notes  as  not  being  secured  by  the  alleged  mort- 
gage. That  decree  was  affirmed  in  the  appellate  court  of  the  Second  district, 
and  defendants,  Stewarts,  bring  the  case  to  this  court  on  their  further  appeal. 
It  seems  to  be  conceded  if  the  two  promissory  notes,  one  for  $400  and  the 
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other  $80,  were  not  secured  by  the  alleged  mortgage,  as  the  court  found  they 
were  not,  they  are  barred  by  the  previous  discharge  of  Stewart  in  bankruptcy. 
The  finding  of  the  court  in  this  respect  is  acquiesced  in  by  complainants,  and 
that  branch  of  the  case  will  not  be  further  alluded  to  unless  it  may  become 
necessary  to  do  so  to  illustrate  some  other  ph^ise  of  the  case.  The  only  con- 
troversy, tlierefore,  is  as  to  the  sum  of  money  alleged  to  have  been  paid  by 
Leonard  to  Richards  to  take  up  Stewart's  note,  which  he  had  given  for  the 
purchase  money  of  the  property  involved.  The  theory  of  the  case,  as  made  by 
the  amended  bill,  and  as  now  insisted  upon,  is  that  the  money  alleged  to  have 
been  paid  by  Leonard  to  Richards  for  Stewart  was  in  fact  the  money  of  Elisha 
C.  Fellows;  that  Leonard  got  it  of  him  for  that  specific  purpose;  that  Stewart 
consented  the  deed  might  be  made  by  Richards  to  Leonard;  and  that  he  might 
hold  the  title  thereto  until  the  purchase  money  should  be  reptaid  by  Stewart. 
If  this  position  cannot  be  sustained,  the  whole  case  fails.  It  is  seldom  h  rec- 
ord is  found  to  contain  so  m  uch  directly  conflicting  evidence.  Most  of  the  ma- 
terial testimony  comes  from  tlie  parties  in  interest.  There  is  very  little  other 
testimony  that  throws  any  considerable  light  on  the  subject  of  inquiry.  That 
which  is  testified  to  by  one  party  in  interest  is  denied  by  the  adverse  party 
with  equal  positiveness.  Even  the  acts  of  the  parties,  about  which  there  can 
be  no  misundei-standing,  are  wholly  inconsistent  with  the  theories  of  the  case 
advanced  by  the  respective  counsel  on  behalf  of  their  respective  clients,  as  the 
sequel  will  show.  Going  back  ta  the  first  of  the  series  of  transactions  between 
the  parties,  it  is  seen  Stewart  held  a  bond  for  a  deed  from  Rieliards  for  the 
property  in  controversy.  On  the  7th  day  of  February,  1873,  Stewart  assigned 
and  delivered  that  bond  to  Leonard.  The  note  given  for  the  purchase  money 
was  not  then  due,  and  did  not  become  due  until  October  18, 1874.  At  the 
same  time  Stewart  assigned  his  bond  for  a  deed  to  Leonard,  he  took  back  from 
him  an  instrument  in  writing  in  which  Leonard  acknowledged  receiving  the 
assignment  of  the  bond;  that  he  held  it  in  trust  for  Stewart,  subject  to  his 
order  and  control;  and  that  he  had  paid  no  consideration  for  the  assignment. 
On  the  same  day,  and  doubtless  as  a  part  of  the  same  transaction,  Leonard 
executed  and- delivered  to  Stewart  his  two  promissory  notes,  each  for  the  sum 
of  $500.  It  is  conceded  by  defendants  these  notes  were  given  without  any 
consideration.  Neither  by  their  bill  nor  by  any  evidence  have  complainants 
given  any  explanation  of  the  transaction.  No  reason  is  shown  wliy  Leonard 
took  the  assignment  of  the  bond  to  himself,  nor  why,  as  a  part  of  the  trans- 
action, he  gave  two  notes  without  consideration  to  Stewart.  But  defendants, 
both  by  their  answer  and  the  testimony,  do  attempt  to  explain  the  transac- 
tion. The  explanation  given  is  that  Ezra  H.  Stewart  was  financially  embar- 
rassed; that  he  had  improved  the  property  for  a  homestead;  that  he  resided 
upon  it  with  his  family;  that  he  had  been  sued  by  Goodspeed;  and  that  he 
was  apprehensive  the  property  would  be  taken  by  Goodspeed^s  Judgment,  and 
that  he  was  advised  by  Fellows  and  Leonard,  who  were  at  the  time  practic- 
ing lawyers,  and  to  whom  he  applied  for  advice,  to  assign  the  bond  to  Leon- 
ard, which  he  did.  Conceding  this  was  the  object  the  parties  had  iu  view,  it 
was  an  unlawful  purpose;  and,  if  Stewart  was  asking  any  relief  in  regard  to 
it,  equity  would  lend  him  no  aid.  But  he  is  asking  no  relief  whatever.  The 
parties  must  have  had  some  object  in  view,  and  no  one  has  suggested  any 
other  reason  for  the  assignment  of  the  bond,  or  the  making  of  the  notes,  for 
the  doing  of  which  no  consideration  passed  to  either  party.  Unless  this  is 
the  correct  explanation  of  the  transaction,  it  is  inconceivable  what  purpose 
the  parties  had  in  view.  Passing  on,  now,  to  the  13th  of  October,  1874,  it  is 
seen  the  note  given  by  Stewart  to  Richards  for  the  property  became  due  on 
that  day.  The  Goodspeed  claim  was  still  unsettled.  On  that  day  Leonard 
paid  Richards  the  balance  due  on  Stewart's  note,  and  Richards  and  his  wife, 
by  the  consent  of  Stewart,  executed  and  delivered  to  Leonard  a  deed  for  the 
property.    That  deed  was  a  matter  of  record  in  the  proper  office.    The  exact 
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anioant  paid  by  Leonard  to  Bicliards  does  not  appear  from  any  testimony  in 
the  case.  Mr.  Richards  is  the  only  witness  in  regard  to  it.  !He  says  the 
amount  paid  to  him  was  over  $400,  but  he  does  not  state  the  exact  amount. 
The  credits  previously  on  the  note,  of  $50,  and  the  other  of  $100,  he  says  were 
paid  by  Stewart.  It  is  not  proved  the  amount  paid  was  $550,  the  sum,  with 
interest,  fpr  which  this  decree  was  rendered.  Richards  delivered  Stewart's 
note  to  Leonard,  who  retained  it,  perhaps,  to  the  time  of  his  death.  It  is  at 
this  point  in  the  case  the  evidence  becomes  conflicting  and  even  irreconcil* 
able.  Stewart  testifies  he  furnished  to  Leonard  the  money  to  pay  Richards, 
and  Richards  himself  says  he  '^thought  tlie  transaction  was  unusually  sus« 
picious  on  account  of  Leonard's  haste  to  get  the  deed."  He  admits  he  did 
not  know  where  Leonard  got  the  money  to  pay  him,  but  he  had  -an  "impres- 
sion at  the  time  it  was  Stewart's  money."  The  testimony  of  Stewart  in  ro* 
gard  to  furnishing  the  money  to  Leonard  to  pay  Richards,  as  given  in  the 
case,  is  direct  and  positive  that  the  money  used  by  Leonard  in  making  that 
payment  was  his  money,  and  was  furnished  by  him^  If  his  testimony  were 
not  impeached  or  otherwise  discredited,  it  ought  to  control;  but,  as  will  be 
seen  further  on,  he  made  different  statements  as  to  it  under  oath.  On  the 
other  hand,  the  legitimate  testimony  given  by  complainants  to  show  that 
Leonard  got  the  money  of  Fellows  to  pay  Richards  is  exceedingly  meager. 
The  testimony  of  Ada  Fellows  and  Frank  Fellows,  as  to  what  passed  between 
Elisha  G.  Fellows  and  Leonard  as  to  the  money  to  be  paid  by  Leonard  to 
Richards  for  Stewart,  is  not  evidence  against  Stewart,  who  was  not  present. 
Both  witnesses  do  state  that  Leonard  importuned  Fellows  until  he  did  con- 
sent to  let  him  have  the  money  for  Stewart,  and  that  afterwards  Leonard  told 
him  he  had  let  him  have  it,  or  that  he  had  in  some  way  fixed  the  matter.  But 
conceding,  as  is  freely  done,  this  conversation  was  had,  it  was  in  the  absence 
of  Stewart,  and  is  not  evidence  against  him.  If  this  were  a  controversy  be- 
tween Leonard  and  Fellows,  of  course  that  would  be  proper  testimony.  The 
only  other  direct  testimony  concerning  the  payment  of  the  money  to  Richards 
by  Leonard  is  that  given  by  Mrs.  Fellows,  the  widow  and  executrix  of  Elisha 
C  Fellows.  She  testified  to  the  same  conversation  between  £.  G.  Fellows  and 
Leonard  had  in  the  absence  of  Stewart,  concerning  the  money  that  was  to  be 
paid  to  Richards.  That,  of  course,  proves  nothing  against  Stewart.  But  the 
most  important  part  of  her  testimony  is  the  conversation  she  says  she  had 
with  Stewart  at  the  Methodist  parsonage  at  Lockport.  The  substance  of  that 
conversation,  as  repeated  on  cross-examination,  is  as  follows:  '*!  followed 
Stewart  into  the  parsonage  after  we  went  out  of  church;  and  I  said:  *J>t, 
Stewiut,  how  can  you  preach  the  gospel  to  me  when  you  have  done  what  you 
have?  You  know  you  owe  me.'  He  says:  •  Mrs.  Fellows,  you  owe  me  more 
than  $400.'  Then  I  answered:  *  I  don't  owe  you  one  cent.  What  did  Greorge 
Leonard  give  you  those  two  notes  for?*  He  answered:  •  For  borrowed  money.' 
I  said:  •  When  did  he  borrow  the  money  of  you?'  He  answered:  'At  dif- 
ferent times. '  Then  1  said  to  him :  •  What  did  George  Leonard  put  that  deed 
in  the  bank  for?'  He  answered:  'So  that  when  I  paid  Mr.  Fellows  I  can 
keep  the  property.' "  This  is  all  the  direct  testimony  given  on  the  hear- 
ing of  the  cause  by  complainants  touching  the  principal  point  of  controversy, 
whether  the  deed  from  Richards  to  Leonard  was  made,  by  the  consent  of 
Stewart,  as  security  for  Stewart's  indebtedness  to  Fellows.  The  testimony  of 
the  witness  Hobbs  is  not  important  in  this  connection.  It  is  to  the  effect 
Stewart  was  indebted  to  Fellows;  that  he  wanted  to  borrow  money  to  pay  a 
claim  to  Fellows.  The  witness  says  he  said  Goodspeed  had  a  judgment  against 
him,  but  he  said  the  property  was  his  wife's,  and  the  judgment  was  no  lien. 
In  answer  to  the  question  whether  Stewart  in  that  conversation  said  anything 
about  a  mortgage  or  incumbrance  in  connection  with  the  claim  of  Fellows, 
the  witness  answered:  "No;  not  to  any  mortgage  or  incumbrance  other  than 
shown  by  the  will  of  Leonard.''    The  witness  says  he  had  a  "verbal"  abstract 
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of  title  of  this  propertj,  showing  the  title  to  be  vested  in  George  M.  Leonard, 
and  adds:  ""Dr.  Stewart  explained  that  a  deed  from  Mr.  Leonard  toMrs.  Stew- 
art was  in  the  hands  of  the  First  National  Banic,  I  beUeve,  or  Andy  Wagner, 
in  escrow.  This  money  was  for  the  purpose  of  obtaining  the  money  for  this 
deed.**  There  is  not  a  word  in  all  his  testimony  that  the  deed  from  Richards 
to  Leonard  was  ever  intended  by  the  parties  as  a  mortgage  to  secure  Stewart's 
indebtedness  to  Fellows.  On  cross-examination,  the  witness  says:  *' He  [Stew- 
art] claimed  tliat  a  great  advantage  was  being  taken  of  him  by  Mr.  Fellows; 
and  that,  if  he  could  find  the  papers  that  had  been  given  him  by  Mr.  Leonard, 
it  would  show  the  balance  probably  the  other  way."  The  testimony  given 
by  the  witness  Stevens  is  too  indefinite  to  be  of  any  force.  It  hardly  tends  to 
prove  anything  pertinent  in  the  real  issues  involved.  Add  to  this  the  testi- 
mony of  Stewart  given  on  the  trial,  in  which  he  positively  denies  that  in  the 
conversation  with  Mrs.  Fellows  at  the  manse  at  Lockport,  in  answer  to  her 
question,  '*  What  did  George  Leonard  put  that  deed  In  the  bank  for?"  he  said, 
''So  that  when  I  paid  Mr.  Fellows  I  can  keep  the  property."  The  foregoing 
is  the  substance  of  all  the  oral  testimony  given  on  the  trial  touching  the  ques- 
tion on  which  the  whole  case  bangs,  whether  the  deed  from  Richards  to  Leon- 
ard was  ever  intended  by  the  parties  as  a  mortgaged  security  for  Stewart's  in- 
debtedness to  Fellows.  Other  than  that  given  by  the  witness  Hobbs,  the  tes- 
timony all  comes  from  parties  in  interest.  Objection  is  made  to  the  compe- 
tency of  some  of  the  witnesses  on  the  ground  of  their  interest,  as  the  suit  is 
being  prosecuted  by  the  executors  of  deceased  persons;  but  as  the  statements 
and  conversations  of  the  parties  in  interest,  when  living,  were  given  in  evi- 
dence by  both  parties,  it  seems  most  impossible  to  determine  that  any  one  was 
an  Incompetent  witness.  The  peculiar  relations  of  the  several  witnesses  must 
go  to  their  credibility,  and  not  to  their  competency.  It  must  be  conceded, 
if  this  were  all  the  testimony  in  the  case,  it  would  be  very  unsatisfactory,  and 
that  it  would  hardly  sustain  the  decree.  So  far  as  this  court  can  know,  the 
witnesses  are  of  equal  respectability.  Before  this  controversy  arose,  the  orig- 
inal parties  to  the  transaction  seem  to  have  been  close  friends,  and  trusted 
each  other  with  entire  confidence.  Under  the  circumstances,  it  is  hardly  pos- 
sible for  this  court  to  say  that  one  witness  is  more  worthy  of  belief  than  an- 
other; and  their  testimony  leaves  the  case  in  a  most  unsatisfactory  condition. 
The  remaining  testimony  in  the  case  consists  of  written  instruments,  and 
what  may  be  called  the  acts  of  the  paiiies,  and  in  regard  to  these  less  uncer- 
tainty exists.  But,  as  before  remarked,  it  seems  impossible  to  reconcile  these 
acknowledged  acts  with  the  theory  of  either  party.  In  the  first  place,  Stew- 
art, in  his  cross-bill  in  the  Qoodspeed  Case,  which  was  sworn  to,  alleged,  in 
substance,  ''that  he  was  so  situated  that  he  could  not  meet  and  pay  the  $550 
note  to  Richards;  that  there  was  a  clause  in  the  conti*act  authorizing  a  for- 
feiture in  case  of  non-payment  of  the  principal  when  it  became  due  or  ma- 
tured; that  he  feared  that  such  a  forfeiture  might  be  declared;  that,  having 
had  considerable  dealings  with  George  Leonard,  he  borrowed  $500  from  him; 
that  Leonard  refused  to  advance  the  $500  unless  the  contract  was  assigned  to 
him  for  security;  that  Leonard  agreed,  upon  repayment  to  him  of  the  $500, 
to  reconvey  the  property  to  Stewart;  that  Leonard  did  pay  the  $500  to  Rich- 
ards; tliat  he  (Stewart)  paid  the  additional  $50,  and  assigned  the  contract  to 
the  said  Leonard,  and  that  thereupon  Richards  executed  to  Leonard  a  war- 
ranty deed;  and  further,  that  the  assignment  of  the  said  contract,  and  subse- 
quent conveyance,  was  for  the  purpose  of  securing  Leonard  for  the  amount 
of  money  advanced."  It  will  be  seen  the  allegations  of  his  cross-bill  in  this 
respect  are  at  variance  with  his  oral  testimony  at  the  hearing  of  the  cause, 
and  it  seems  impossible  to  reconcile  them.  But  even  the  allegations  of  the 
bill,  if  they  stood  alone,  do  not  su'lstain  the  theory  on  which  complainants' 
bill  is  framed.  That  proceeds  on  the  ground  that  the  deed  from  Richards  to 
Leonard  was  made  as  security  for  Stewart's  indebtedness  to  Fellows.    The 
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allegation  of  his  crofa-bill  is  that  the  deed  was  only  scicurity  for  the  $500  which 
Leonard  agreed  to  pay  to  Bichards.  The  remainder  of  the  cross^hiU  was  given 
in  evidence  by  defendants ;  and,  of  course,  it  was  to  be  considered  altogether, — 
that  which  made  for  him,  as  well  as  that  which  was  against  him.  It  is  sub- 
stantially alleged  in  the  cross-bill  by  Stewart  that  he  was  not  then  indebted 
to  Leonard  in  any  sum.  How  these  allegations  came  to  be  made  in  the  cross- 
bill is  not  well  explained.  The  suggestion  they  were  written  by  the  counsel 
who  prepared  the  bill  without  sufficient  knowledge  of  the  facts,  by  no  means 
relieves  the  embarrassment  created  by  the  contradictory  statements.  Again, 
Stewart  in  his  schedule,  made  under  oath,  and  filed  in  bankruptcy,  states  his 
Indebtedness  to  the  estate  of  Leonard,  or  the  estate  of  Fellows,  to  be  $1,400. 
This  statement  is  also  in  conflict  with  his  testimony  given  in  this  case.  It  is 
not  denied  he  was  indebted  to  Fellows  on  two  promissory  notes;  and  it  is 
said  the  indebtedness  was  stated  in  the  larger  sum,  to  cover  all  the  claim 
that  could  be  made  by  Fellows.  The  utmost. that  can  be  claimed  is  that  these 
contradictory  statements  under  oath,  touching  these  importiint  matters,  have 
the  effect  to  neutralize  his  testimony  at  the  trial,  and  leaves  the  case  precisely 
as  if  he  had  given  no  testimony  at  all.  It  cannot  be  said  this  court  is  to  re- 
gard the  allegations  in  the  cros.s-bill  as  true,  and  disregard  his  testimony  at 
the  hearing  of  the  cause.  The  allegations  of  the  cross-bill  do  tend  to  discredit 
his  testimony.  But  that  is  not  all;  they  create  no  estoppel  that  might  not  be 
overcome  by  his  own  or  other  testimony  in  the  case.  On  the  other  hand,  the 
acts  of  the  complainants,  as  before  remarked,  are  inconsistent  with  the  theory 
on  which  the  amended  bill  is  framed.  In  the  original  bill  it  was  alleged  the 
deed  from  Richards  to  Leonard  was  to  secure  Stewart^s  indebtedness  to  Leon* 
ard.  By  an  amendment  a  new  complainant  was  made,  and  it  is  then  alleged 
the  deed  was  a  mortgage  to  secure  indebtedness  to  Fellows.  Another  fact 
in  the  case  is  conced^,  and  as  to  which  no  question  is  made.  It  is  that,  on 
the  eve  of  his  departure  for  Colorado  on  account  of  failing  health,  Leonard 
executed  a  deed  for  the  property  to  Mrs.  Stewart,  and  left  it  with  the  book- 
keeper in  the  First  National  Bank  for  safe-keeping.  The  witness  to  whom 
the  deed  was  handed  in  the  bank  states  the  instructions  in  regard  to  it  were 
verbal  and  in  writing.  The  written  instructions  were  upon  the  back  of  the 
envelope  containing  the  deed.  The  exact  words,  according  to  the  recollec- 
tion of  the  witness,  are,  **To  be  delivered  in  case  of  my  death,"  and  signed* 
*'Q.  M.Leonard.'*  The  witness  then  states:  "At  first  he  handed  it  in» 
written  on  it:  *To  be  delivered  in  case  of  my  death.  Orders  of  my  execu- 
tors;' and  afterwards  scratched  out,  •  Orders  of  my  executors.'  "  The  words 
*' Orders  of  my  executors,"  were  scratched  out  at  the  suggestion  of  the 
witness,  and  the  reason  assigned  is,  "because  he  [Leonard]  wanted  it  deliv- 
ered to  Dr.  Stewart."  It  can  hardly  be  doubted,  if  Leonard  had  died  before 
returning  from  Colorado,  it  would  have  been  the  duty  of  the  custodian  of  the 
deed  to  have  delivered  it  to  Stewart  without  the  performance  of  any  condition 
on  his  part  whatever.  This  is  one  of  the  acts  of  a  party  to  the  transaction 
that  is  wholly  inconsistent  with  the  claim  now  made  by  complainants  that 
the  deed  from  Bichards  to  Leonard  was  a  mortgaged  security  to  Fellows.  Had 
the  deed  been  a  mortgage  in  the  hands  of  Leonard,  it  is  singularly  strange  he 
did  not,  when  he  left  it  for  Mrs.  Stewart  with  the  bank,  make  it  a  condition 
precedent  to  its  delivery,  the  payment  of  the  indebtedness  secured.  But  noth- 
ing of  the  kind  was  done.  In  the  language  of  the  witness,  it  was  "simply  to 
be  delivered."  Another  fact,  about  which,  of  course,  no  controversy  exists, 
that  is  inconsistent  with  the  claim  of  complainants,  is,  that  after  his  return 
from  Colorado,  and  shortly  before  his  death,  Leonard  made  his  wUl  by  which  he 
devised  the  property  in  controversy  to  Fallows,  subject  to  the  conditions, 
nevertheless,  "that  in  case  one  Ezra  H.  Stewart,  dentist,  now  of  Joliet,  Ill.» 
shall,  within  one  year  from  the  probate  of  this  will,  pay  to  said  Fellows  such 
sum,  principal  and  interest,  as  shall,  at  the  time  of  such  payment,  be  due  me 
v.l7N.B.no.5— 31 
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on  an  account  now  open  between  us,  the  prindpal  sum,  and  interest  thereon, 
then  I  authorize  and  empower  said  Feliows  to  conyey  said  realty  to  said  Stew« 
ai't;  and  in  such  case  I  give  and  bequeath  to  said  Feliows  such  sum  of  money, 
so  paid,  absolutely  and  without  reserve."  The  wili  purports  to  have  been 
made  by  Leonard  on  the  "6th  day  of  September,  1874."  That  is  evidently  a 
mistake  of  the  person  copying  the  transcript  of  the  record ;  for  all  the  testi- 
mony is  the  will  was  made  on  the  6th  day  of  September,  1875,  and  that  the 
testator  died  on  the  7th  day  of  tlie  same  month,  being  the  next  day  thereafter. 
It  will  be  observed  the  condition  on  which  Fellows  was  to  deed  the  property 
to  Stewart  was  not  that  he  should  pay  any  indebtedness  to  Fellows,  but  that 
he  should  pay  "such  sum,  principal  and  interest,  as  shall,  at  the  time  of  such 
payment,  be  due  me  [the  testator]  on  an  account  now  open  between  us. "  The 
amended  bill  upon  which  this  decree  was  rendered,  does  not  charge  that  Stew* 
art  was  indebted  to  Leonard  "on  an  account  now  open  between"  them  oi 
otherwise,  nor  does  the  evidence  show  any  indebtedness  whatever  from  Slew- 
art  to  Leonard.  It  seems  most  improbable,  if  the  Richards  deed  was  a  mort- 
gage to  secure  Fellows*  claim  against  Stewart,  that  the  provision  of  the  will* 
upon  the  performance  of  which  he  was  to  deed  the  property  to  Stewart,  was 
not  stated  to  be  tlie  payment  of  the  indebtedneas  Stewart  was  owing  to  Fel- 
lows, and  not  to  the  testator.  The  idea  that  the  condition  was  to  pay  such  in- 
debtedness as  Stewart  may  have  owed  to  Fellows  is  absurd  when  read  in  con- 
nection with  the  closing  clause  of  the  paragraph,  by  which  the  testator  be- 
queaths to  "Fellows  such  sum  of  money,  so  paid,  absolutely  and  without  re- 
serve." It  is  not  to  be  supposed  that  Leonard  undertook  to  bequeath  to  Fel- 
lows any  money  which  Stewart  owed  to  Fellows.  That  would,  of  course,  be 
a  useless  thing,  and  such  a  construction  would  render  these  words  of  the  will 
entirely  meaningless.  A  contrary  construction  conforms  to  the  whole  scheme 
of  the  will,  and  makes  its  provisions  consistent.  Any  further  analysis  of  the 
evidence  would  be  a  work  of  supererogation.  It  stands  proved  past  all  doubt, 
in  the  origin  of  this  transaction,  Leonard  was  a  trustee  for  Stewart,  and  in 
that  capacity  took  the  assignment  of  the  bond  for  a  deed  from  Richards. 
This  is  evidenced  by  the  writing  of  February  7,  1873,  the  body  of  which  is 
proved  to  be  in  the  handwriting  of  Leonard,  and  the  signature  thereto  is 
proved  to  be  his  genuine  signature.  In  that  instrument  he  acknowledges 
he  has  received  an  assignment  of  the  bond,  and  holds  it  in  trust  for  Stewart, 
and  "subject  to  his  order  and  control,"  and  that  he  had  paid  no  consid- 
eration for  it.  When  did  the  relation  created  by  that  instrument  cease,  and 
when,  if  ever,  did  the  relation  of  mortgagor  and  mortgagee  begin?  The 
evidence  in  this  record  fails  to  show.  The  proposition  that  such  a  relation 
exists  at  all  rests  upon  no  satisfactory  evidence.  Undoubtedly,  the  law  is,  if 
a  trustee  deals  witli  his  cestui  que  trust  by  which  he  is  to  receive  any  pecu- 
niary profit,  he  must  show  by  indubitable  evidence  the  transaction  is  fair  and 
equitable,  and  the  burden  of  proving  its  justness  rests  upon  him.  Ordinaiilyt 
the  law  will  not  permit  a  trustee  to  contract  with  his  cestui  que  trust  for  pe- 
cuniary advantage.  The  rule  is  a  salutary  one.  It  is  for  the  protection  of 
such  persons  as  have  committed  their  interests  to  the  care  and  keeping  of 
those  occupying  confidential  relations  towards  them.  U  the  trustee  wishes 
to  deal  with  his  cestui  que  trust  as  with  a  stranger,  he  must  first  dissolve  the 
fiduciary  relations,  so  that  they  may  deal  at  arms-length  with  each  other.  It 
is  thought  the  case  being  considered  comes  within  the  inhibitions  of  these  just 
principles.  It  cannot  be  denied  that,  in  the  first  place,  Leonard  was  a  trustee 
for  Stewart  as  to  this  property,  and  he  could  not  become  a  mortgagee  of  the 
same  property  while  that  relation  existed,  without  showing  by  the  clearest 
and  most  undoubted  evidence  the  transaction  was  fair,  reasonable,  and  just. 
It  can  hardly  be  said  such  proof  has  been  made  in  this  case. 

The  judgment  of  the  appellate  court  will  be  reversed,  and  the  cause  re- 
manded to  tlie  circuit  court,  with  direction  to  dismiss  tiie  bill. 
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(125  111.  385) 

Steele  v.  Gbakd  Trunk  Junction  Rt.  CJo. 

(Supreme  Court  of  nUniyls.    June  16, 1888.) 

U  Landix>rd  and  Tenant  —  Action  for  Possession  —  Practiob  —  Justicw  of  thb 
Peace. 
In  an  action  of  forcible  detainer  begun  in  a  justice's  court,  where  defendant 

S leaded  in  abatement  the  pendency  of  a  former  suit,  it  is  error  for  the  court,  after 
eciding  adversely  to  defendant  on  his  plea,  to  render  judgment  against  him  with- 
out requiriog  plaintiff  to  give  evidence  to  sustain  his  demand. 
2.  Abatement  and  RevivaI/— Another  Action  Pending. 

A  suit  to  recover  possession  of  land  on  the  ground  that  the  lease  thereof  has  been 
terminated  by  failure  to  pay  rent,  and  a  suit  seeking  possession  on  the  ground  that 
the  term  for  which  the  land  was  leased  has  expired,  are  based  upon  distinct  causes 
of  action,  and  the  former  cannot  be  pleaded  in  abatement  of  the  latter. 
8.  Appbai/— Practice— Assignment  op  Errors. 

The  decision  of  the  appellate  court  denying  a  motion  to  strikes  bill  of  exceptions 
from  the  flies  will  not  be  reviewed  in  the  supreme  court  where  such  decision  is  not 
assigned  for  error  upon  the  record. 
i.  Same— AlPpellatb  Jurisdiotion — Certificate  of  Importance. 

The  certiflcate  of  importance  made  by  the  judges  of  the  appellate  court,  certi^- 
ing  the  grounds  of  granting  an  appeal  to  the  supreme  court,  in  cases  where  the  sum 
in  controversy  does  not  exceed  $1,U00,  need  not  specifically  point  out  the  questions 
of  law  which  are  considered  of  suil&cient  importance  to  be  passed  upon  by  the  su- 
preme court;  it  is  sufficient  if  it  states  that  the  cause  decided  *4nvolves  questions 
of  law  of  such  importance,  either  on  account  of  principal  or  collateral  interests,  as 
that  it  should  be  passed  upon  by  the  supreme  court.  ** 

Appeal  from  appellate  court,  First  district. 

JET.  F.  Valletta,  for  appellant.    F.  H,  Culver,  for  appellee. 

Scott,  J.  This  was  an  action  of  forcible  detainer,  brought  before  a  Justice 
of  the  peace  by  the  Grand  Trunk  Junction  Railway  Company  against  Henry 
T.  Steele,  to  recover  possession  of  premises  definitely  described  in  the  written 
complaint.  It  is  alleged  in  the  complaint,  the  time  for  which  the  premises 
had  been  let  to  defendant  had  expired,  and  that  plaintiff  was  then  entitled  to 
possession.  On  the  trial  before  the  justice  of  the  peace,  defendant  was  found 
guilty  of  withholding  the  premises  from  plaintiff,  and  the  usual  formal  judg- 
ment was  rendered.  That  judgment  was  affirmed  in  the  superior  court  of 
Cook  county,  and  the  judgment  of  the  superior  court  was  affirmed  in  the  ap- 
pellate court  of  the  Pirst  district,  and  defendant  brings  the  case  to  this  court 
on  appeal.  After  the  papers  in  the  appeal  suit  were  sent  up  to  the  superior 
court,  another  paper,  purporting  to  be  a  plea  in  abatement,  was  sent  up  by  the 
justice  of  the  peace,  and  was  marked,  "Filed,"  by  the  clerk  of  the  superior 
court,  by  the  order  of  that  court.  It  appeal's  to  have  been  marked,  "Filed,** 
by  the  justice  of  the  peace  on  the  19th  day  of  May,  1884.  That  is  the  day  on 
which  the  cause  was  called  for  trial  in  the  justice^s  court.  It  does  not  appear 
from  anything  contained  in  the  transcript  filed  in  the  superior  court  that  the 
justice  took  any  notice  of  the  paper  said  to  be  a  plea  in  abatement,  or  that  his 
attention  was  called  to  it  by  either  party  to  the  suit.  It  is  recited,  "One  wit- 
ness was  sworn  and  examined,  and  docket  introduced  in  evidence;"  and  the 
cause  was  then  continued  to  the  day  on  which  the  final  decision  was  rendered. 
On  the  trial  in  the  superior  court,  that  court  found  "the  issues  for  plaintiff 
on  the  plea  in  abatement,"  and,  without  hearing  any  evidence  whatever  on 
the  merits  of  the  case,  rendered  judgment  that  plaintiff  have  restitution  from 
defendant  of  the  premises  described  in  the  complaint.  It  is  this  decision  of 
the  superior  court  that  was  affirmed  in  the  appellate  court,  as  before  stated. 

Before  passing  to  consider  the  real  ground  of  objection  to  the  present  judg- 
ment, it  will  be  necessary  to  dispose  uf  some  preliminary  questions  raised  by 
plaintiff,  who  is  the  appeUee  in  this  court.  First.  It  is  said  this  court  has  no 
jurisdiction  to  hear  defendant's  appeal,  because  it  is  said  the  "sum  or  value  in 
controversy"  does  not  exceed  $1,000,  and  there  is  no  sufficient  certificate  from 
the  judges  of  the  appellate  court  to  give  this  court  jurisdiction.    The  record 
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does  contain  a  certificate  of  importance,  under  section  8  of  the  appellate  court 
ttct,  made  by  a  majority  of  the  judges  of  the  appellate  court  in  which  the  cause 
was  heard.  It  is  said  that  this  certificate  is  insufficient,  for  the  reason  it  does 
not  state  or  certify  the  "grounds  of  granting  said  appeal;"  that  is,  it  should 
have  specifically  pointed  out  in  the  certificate  the  questions  of  law  which  they 
considered  of  sufficient  importance  to  be  passed  upon  by  this  court.  So  much 
fullness  in  the  making  of  the  certificate  of  importance  has  not  heretofore  been 
required.  It  has  always  been  held,  that  it  is  sufficient  if  it  be  stated,  as  is  done 
in  the  certificate  in  tliis  case,  that  the  cause  decided  "involves  questions  of  law 
of  such  importance,  either  on  account  of  principal  or  collateral  interests,  as 
that  it  should  be  passed  upon  by  the  supreme  court. "  There  is  no  reason  for 
departing  from  the  practice  that  has  been  so  long  established  in  this  respect. 
Second.  It  is  said  there  is  no  bill  of  exceptions  in  the  record.  There  is  in  the 
transcript  of  the  record  in  the  superior  court  what  purports  to  be  a  bill  of  ex- 
ceptions, in  which  the  trial  judge  states  the  facts  in  regard  to  signing  it,  and 
"leaving  the  question  that  it  was  signed  in  time  to  tlie  appellate  court."  On 
the  healing  of  the  cause  in  the  appellate  court,  plaintiff,  who  was  defendant  In 
error  in  that  court,  "moved  the  court  to  strike  from  the  record  the  paper  pur- 
porting to  be  a  bill  of  exceptions. "  That  motion  the  court  took  under  advise- 
ment, and  on  a  subsequent  day  of  the  same  term  the  motion  was  denied  by 
the  court  As  plaintiff  has  assigned  no  cross-errors  on  the  record  as  respects 
the  decision  of  the  appellate  court  adverse  to  his  motion,  it  will  be  understood 
he  acquiesced  in  that  decision.  Had  he  wished  to  have  that  question  further 
considered  in  this  court,  is  is  indispensable  he  should  assign  it  for  error  ac- 
cording to  the  uniform  practice  in  this  court.  Omitting  to  do  so,  the  decision 
of  the  appellate  court  denying  the  motion  to  strike  the  bill  of  exceptions  from 
the  files,  whether  correct  or  not,  must  stand. 

The  errors  assigned  by  defendant,  who  is  the  appellant  in  this  court,  will 
require  but  a  brief  discussion.  It  is  said  the  judgment  is  erroneous  for  many 
reasons,  but  the  substance  of  all  of  them  is,  the  court  erred  in  rendering 
judgment  against  defendant  without  any  proofs  offered  by  plaintiff  in  support 
of  his  action.  The  only  evidence  offered  in  the  trial  court  was  that  intro- 
duced by  defendant  himself  to  show  a  former  suit  between  the  same  parties, 
for  the  same  cause  of  action,  that  was  then  pending  and  undetermined  in  a 
court  of  competent  jurisdiction.  The  omission  on  the  part  of  plaintiff  to  in- 
troduce any  evidence  whatever  to  sustain  his  action  is  sought  to  be  justified 
on  the  ground  the  trial  was  had  on  what  is  alleged  to  be  a  plea  in  abatement 
filed  by  defendant.  It  seems  the  court  found  the  issues  on  that  plea  for 
plaintiff,  and  thereupon,  without  hearing  any  evidence  on  behalf  of  plaintiff, 
rendered  judgment  against  defendant.  This  was  clearly  erroneous.  First. 
There  was  no  replication  to  the  alleged  plea ;  and  if  it  were  appropriate  in  a  jus- 
tice*9  court,  and  was  unanswered,  it  would  operate  to  abate  the  suit.  It  is  re* 
cited  in  the  bill  of  exceptions,  "plaintiff  took  Issue  on  said  pl^."  The  record 
contains  no  replication;  and  it  is  not  stated  in  the  bill  of  exceptions,  any 
written  replication  was  filed.  If  any  issues  were  formed  at  all,  it  must  have 
been  simply  by  oral  statement.  Second.  There  is,  and  can  be,  no  such  thing 
as  written  pleadings  in  any  action  of  forcible  detainer  in  a  justice's  court.  It 
is  provided  by  statute,  the  complaint  shall  be  in  writing;  but  that  is  all.  it 
might  be  otherwise  had  the  suit  been  commenced  in  a  court  of  record.  Sec- 
tion II  of  the  forcible  entry  and  detainer  act  declares  that  trials  under  that 
act  in  courts  of  record  "shall  be  the  same  as  in  other  cases  at  law."  But 
tliat  section  has  no  reference  whatever  to  trials  in  actions  of  forcible  detainer 
in  a  justice's  court.  Trials  in  such  cases  in  the  latter  court  are  governed  by 
section  10  of  the  same  act.  The  impropriety  of  filing  the  paper  <^led  a  "plea 
in  abatement"  in  this  case  appears  from  the  fact  it  prays  the  "writ  and 
declaration"  be  quashed.  It  is  unnecessary  to  say  there  is  no  such  thing  as  a 
"declaration"  in  the  sense  that  term  is  used  in  a  plea  in  abatement  in  any 
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salt,  for  any  cause,  commenced  in  a  justice^s  court.  What  is  termed  a  "plea 
in  abatement*'  in  this  case  performed  no  office  whatever,  and  might  with  great 
propriety  have  been  permitted  to  remain  in  the  justice's  office, from  whence  it 
was  brought  by  order  of  the  court.  Had  defendant  stated  orally,  before  the 
trial  commenced,  he  intended  to  offer  evidence  that  a  former  suit  was  pend- 
ing for  the  same  cause  of  action  between  the  same  parties,  it  would  have 
answered  the  same  purpose.  The  written  paper  filed  performed  no  other  of- 
fice than  to  notify  plaintiff  that  such  evidence  would  be  offered  on  the  trial, 
and  that  could  have  been  dona  more  appropriately,  and  according  to  the  uni- 
form practice,  by  oral  statement.  By  filing  written  pleas  in  a  justice's  court* 
it  is  not  in  the  power  of  defendant  to  compel  plaintiff  to  reply  in  writing  or 
otherwise.  SI»ould  that  practice  be  allowed,  the  anomaly  would  be  presented 
of  having  the  pleadings  in  a  justice's  court  partly  in  writing  and  partly  oral. 
The  statute  (section  35  of  the  act  in  relation  to  *' Justices  and  Constables;" 
Eev.  St.  1874)  contemplates,  when  the  parties  appear  for  trial,  the  justice  of 
the  peace  shall,  in  an  informal  way,  hear  their  "respective  allegations  and 
proofs,"  and  he  shall  then  give  judgment,  either  for  plaintiff  or  defendant, 
as  shall  appear  from  all  the  evidence  to  be  just  and  right  Even  where  de- 
fendant tails  to  appear,  section  34  of  the  same  act  forbids  the  justice  to  ren- 
der judgment  for  plaintiff  unless  he  "shall  fully  prove  his  demand."  The 
exception  to  this  general  provision  is  where  the  action  is  such  that  plaintiff 
may  file  an  affidavit  of  claim.  In  all  other  cases  the  plaintiff  must  prove  his 
demand  as  fully  as  if  defendant  was  present  and  denied  the  same.  That  was 
not  done  in  this  case.  Defendant  was  present,  and  demanded  in  open  court 
that  plaintiff  should  be  required  to  sustain  his  action  by  proof;  but  the  court 
refused  to  require  him  to  do  so,  and  rendered  judgment  for  plaintiff  without 
a  particle  of  evidence  to  sustain  the  action.  It  cannot  be  known  from  any- 
thing contained  in  this  record  which  party  ought  to  have  succeeded  on  the 
merits  of  the  case.  Neither  party  offered  any  evidence  touching  the  merits  of 
plaintiff's  right  to  recover  the  possession  of  the  premises.  The  omission  of 
plaintiff  to  sustain  his  action  by  proof  is  fatal  to  the  present  judgment.  It 
was  no  doubt  irregular  for  defendant,  in  the  first  instance,  before  plaintiff 
had  introduced  his  proofs,  to  give  testimony  as  to  the  pendency  of  the  former 
suit.  It  does  not  seem,  however,  any  objection  was  taken  to  the  adoption  of 
that  course;  indeed,  it  was  acquiesced  in  by  plaintiff.  Probably,  it  was  well 
enough  in  this  case;  for,  had  the  proof  established  the  pendency  of  a  former 
suit  for  the  same  cause  of  action  between  the  same  parties,  that  would  have 
put  an  end  to  the  present  suit,  and  would  have  obviated  the  necessity  for  a 
trial  of  the  merits  of  the  cause.  It  was  found  by  the  trial  court,  and  no  doubt 
Tery  correctly,  the  records  offered  in  evidence  by  defendant  did  not  show  tho 
pendency  of  a  former  suit  for  the  same  cause  of  action.  In  the  former  suit, 
it  was  alleged  in  the  complaint,  rent  was  due  and  unpaid,  and  that  plaintiff 
had  given  notice  of  his  election  to  terminate  defendant's  lease  for  non-pay- 
ment of  rent.  The  allegation  in  the  complaint  in  this  case  is,  the  lease  had 
expired,  ahd  that  defendant  still  held  over  without  right,  after  the  expiration 
of  the  time  mentioned  in  the  lease.  It  is  plainly  seen  the  causes  of  action 
were  not  the  same.  The  case  of  Merrin  y.  Lewis,  90  111.  505,  is  conclusive 
on  this  point  in  the  case.  After  it  had  been  determined  the  proof  offered  by 
defendant  on  that  branch  of  his  defense  was  not  sufficient  to  show  the  pend- 
ency of  a  suit  for  the  same  cause  of  action,  the  court  ought  to  have  allowed 
defendant's  demand  that  plaintiff  should  sustain  his  action  by  competent 
proof.  To  refuse  that  request,  or,  what  is  the  same  thing,  to  render  judg- 
ment against  defendant  without  a  particle  of  evidence  to  sustain  the  justness 
of  plaintiff's  demand,  is  manifest  error,  for  which  the  judgment  of  the  appel- 
late and  superior  courts  will  be  reversed,  and  the  cause  remanded  to  the  su- 
perior court. 
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(125  111.  361) 

Hughes  v.  An  Sable  Quabby  Go. 

{Supreme  Court  of  llUnoi8,    June  16, 1888.) 

Appbal — ^Praoticb — Recokd. 

Where  no  bill,  answer,  or  replication,  and  no  summons  or  other  prooess  appears 
in  the  transcript  of  a  cause  as  certified  by  the  clerk  of  the  lower  court,  and  there  is 
no  joinder  in  error,  or  appearance  by  defendant,  or  evidence  of  service  of  process  on 
him,  the  order  taking  the  cause  for  decision  will  be  set  aside,  and  the  cause  placed* 
on  tne  docket  to  be  submitted  in  proper  form  at  the  next  term  of  court,  otherwise 
to  be  stricken  from  the  docket 

Error  to  circuit  court,  Cook  county;  M,  F.  Tuley,  Judge. 
8.  C.  Stough  and  A,  W.  Bulkley,  for  plaintiffs  in  error.    If.  C,  Kelley^  for 
defendant  in  error. 

'  Feb  Curiam.  It  is  evident  this  cause  is  in  no  condition  to  be  submitted 
for  decision.  The  transcript  of  the  record  filed  in  this  court  is  very  imper- 
fect. There  is  no  bill,  answer  or  replication,  and  no  summons,  writ  of  in* 
junction,  or  other  process  appears  in  the  transcript  as  certified  by  clerk  of 
circuit  court.  Errors  tiave  been  assigned  on  the  record  such  as  it  is,  but  there 
is  no  joinder  in  error  or  appearance  by  defendant,  or  any  evidence  of  service 
of  process  upon  him.  It  seems  the  record  was  filed  in  the  office  of  the  clerk 
of  this  court  on  the  28th  day  of  February,  1885.  The  order  taking  the  cause 
for  decision  will  be  set  aside  with  directions  to  place  the  cause  on  the  docket 
with  the  understanding  that,  unless  the  cause  is  ready  to  be  submitted  at  the 
next  term  of  this  court,  it  will  be  stricken  from  the  docket.  Order  taking 
ease  set  aside. 


(125  111.  237) 

iLLiNOia  Starch  Co.  v.  Ottawa  Hydraulic  Co, 
(Supreme  Court  of  Illinoia.    June  16, 1888.) 

I.  MoRTOAOES— Strict  Foreclosure— Lease. 

Plaintiff  gave  defendant  a  lease  containing  a  mortgage  clause,  constituting  the 
rents  reserved  a  first  lien  on  aU  the  buUdines  and  machinery  to  be  erected  on  the 
land.  On  a  biU  to  foreclose,  it  appeared  that  defendant  was  insolvent;  that  its' 
buildings  had  been  lying  idle  and  unoccupied  for  jears,  and  were  liable  to  destruo- 
tion  from  fire;  that  its  property  was  not  of  sufficient  value  to  satisfy  the  rents  ac- 
crued:  and  that  a  sale  thereof  would  subject  plaintiff  to  unnecessary  expense  and 
loss  of  rents.  Held,  that  a  decree  of  strict  foreclosure  was  proper,  though  there 
was  a  judgment  creditor  of  defendant  who  had  purchased  its  equity  of  redemption 
in  the  premises. 

8.  Landlord  and  Tenant— Lease— Term. 

When  plaintiff  holding  land  under  a  lease  for  20  years,  with  right  to  renew  for 
like  periods  indefinitely  on  certain  conditions,  leases  the  same  to  defendant  for  999 
years,  but  subject  to  **all  the  covenants,  conditions,  limitations,  and  restrictions'' 
contained  in  the  first  lease,  the  second  lease  is  not  absolute  for  the  term  named, 
but  conditional  on  the  prior  termination  of  the  first,  and  is  such  as  plaintiff  had 
power  to  make. 

Error  to  appellate  court,  Second  district. 

Bill  by  the  Ottawa  Hydraulic  Company  to  foreclose  for  rents  due  and  un- 
paid under  a  mortgage  clause  contained  In  a  lease  of  land  and  water-power  ex- 
ecuted to  the  Illinois  Starch  Company,  then  known  as  the  Ottawa  Starch 
Company.  The  lien  covered  the  buildings  and  machinery  of  defendant  erected 
on  the  land.  From  a  judgment  of  the  appellate  court,  affirming  a  judgment 
of  the  circuit  court  of  La  Salle  county,  awarding  a  strict  foreclosure*  without 
right  to  redeem,  defendant  brings  error. 

Bull,  Straion  cfe  Ruger,  and  John  Dean  Caton  (L,  W,  Brewer,  of  counsel) 
for  plaintiff  in  error.  Duncant  O'Conor  <&  Gilbert  and  Lorengo  Leland,  for 
defendant  in  error. 

Per  Curiam.  This  writ  of  error  is  prosecuted  to  the  appellate  court  of  the 
Second  distiict,  to  reverse  the  judgment  of  that  court,  affirming  the  decree  of 
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strict  foreclosure  rendered  by  the  circuit  court  of  La  Salle  county.  We  have 
carefully  considered  the  record,  and  the  several  errors  assigned  thereon,  and 
are  of  the  opinion  that  there  was  no  error  in  rendering  said  decree.  We  con- 
cur, both  in  the  presentation  of  fact,  and  the  application  of  principles,  by  the 
appellate  court  in  its  opinion,  by  Baker,  J.»  and  for  the  reasons  there  stated 
the  judgment  of  the  appellate  court  is  affirmed.  The  opinion  of  the  appellate 
Courtis  as  follows: 

"Baker,  J.  The  Illinois  Starch  Company  was  originally  organized  under 
the  name  of  the  Ottawa  Starch  Company,  but  af  terwai^s  its  name  was  changed 
to  that  which  it  now  bears.  The  present  bill  was  filed  by  the  Ottawa  Hy- 
draulic Company  against  the  starch  company  for  the  purpose  of  foreclosing 
for  rents  due  and  unpaid  under  the  mortgage  clause  contained  in  a  lease  exe- 
cuted by  it  to  the  starch  company.'  The  lease* bore  date  on  the  1st  day  of 
March,  1856,  and  the  demised  premises  were  a  certain  water-power  therein 
particularly  described,  and  a  tract  of  land  on  the  west  side  of  La  Salle  street, 
in  Ottawa,  also  described,  the  water  leased  to  be  drawn  from  the  hydraulic 
basin  and  used  on  said  land.  By  the  terms  ot  the  lease  it  was  to  continue' 
and  be  in  force  for  the  period  of  999  years,  with  the  privilege  of  renewing 
the  same,  and  the  lessee  covenanted  to  pay  as  rent  the  sum  of  $2,500  per  an- 
num, to  be  paid  quarterly  in  advance.  The  lease,  among  many  other  pro- 
visions, contained  the  following:  *lt  is  further  understood  and  agreed  that 
in  case  of  a  failure  on  the  part  of  the  party  of  the  second  part,  or  ito  assigns, 
to  pay  the  said  rent  at  the  time  when  it  shall  become  due,  time  being  hereby 
made  an  essential  part  of  this  contract,  or  in  case  of  a  failure  to  comply  with 
all  the  covenants  and  conditions  herein,  and  also  with  all  the  covenants,  con- 
ditions, limitations,  and  restrictions  contained  in  said  lease  from  said  canal 
trustees  to  said  party  of  the  flrat  part,  for  the  purpose  of  securing  to  the  said 
parties  of  the  first  part  prompt  payment  of  the  said  rent,  and  the  perform- 
ance of  the  said  covenants  to  be  kept  and  performed  by  the  said  party  of  the 
second  part,  the  said  party  of  the  first  part  shall  have  the  right  to  declare 
this  lease  absolutely  null  and  void,  and  so  to  consider;  or  the  said  party  of  the 
first  part  may,  at  its  election,  enforce  the  payment  of  said  rent,  and  also  for 
all  damages  for  non-payment;  and  may  also  enforce  compliance  with  the  said 
leasolrom  the  said  canal  trustees,  and  with  all  the  covenants  in  this  lease:' 
and  may  also,  whether  this  lease  shall  be  declared  void  or  not,  recover  all 
damages  for  a  breach  of  either  of  said  leases  by  said  party  of  the  second  pare 
or  its  assigns.  It  is  further  understood  and  agreed  that  the  rent  therein 
covenanted  to  be  paid  by  the  said  party  of  the  second  part,  and  also  all  of 
the  covenants  on  the  part  of  the  said  party  of  the  second  part  herein  con- 
tained, are  to  be  a  lien  upon  the  said  tract  of  land  hereby  leased,  and  all  im- 
provements thereon,  or  which  may  be  put  upon  the  same,  which  shall  in- 
clude machinery  of  every  kind  used  upon  the  said  premises.^  The  right  of 
the  Ottawa  Hydraulic  Company  to  the  water-power  and  the  land  leased  to' 
the  starch  company  was  obtained  under  a  lease  dated  the  24th  day  of  May»^ 
1852,  from  the  board  of  trustees  of  the  Illinois  &  Michigan  canal  to  them. 
By  the  provisions  of  this  latter  lease  this  right  expired  at  the  end  of  20  years 
from  the  date  of  such  lease,  with  a  right  to  renew  tlie  lease  in  periods  of  20 
years  each,  on  the  same  terms,  or  at  such  higher  terms  as  might  be  offered 
by  the  highest  responsible  bidder.  In  pursuance  of  these  stipulations  of  the 
lease,  it  was  afterwards  renewed  for  a  further  term  of  20  years,  to  expire  in 
May,  1892.  Upon  the  hearing  the  circuit  court  found  the  allegations  of  the 
bill  of  the  hydraulic  company  to  be  true;  that  there  was  due.  for  rent  and 
for  interest  on  installments  of  rent  after  due,  the  sum  of  $8,964.41;  that  it 
was  entitled  to  a  fii-st  lien  on  the  premises  and  machinery;  that  the  Illinois 
Starch  Company  was  insolvent,  and  an  execution  would  be  unavailing;  that 
it  owned  no  property  aside  from  its  interest  in  the  machinery  and  premises 
in  question;  that  they  were  not  worth  over  $6,000rand  were  insufficient  to 
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satisfy  the  amouDt  due  the  hydraulic  company;  and  that  a  sale  would  subject 
the  latter  to  unnecessary  charges  and  expenses.  A  decree  was  thereupon 
rendered  for  $8,964.41,  and  for  a  strict  foredosnie;  and  it  was  ordered  that, 
in  default  of  payment  of  the  decree  within  100  days  from  the  entry  thereof, 
the  hydraulic  company  should  be  let  into  possession  of  the  premises,  and  im« 
provements  thereon. 

''Upon  this  writ  of  error  three  objections  are  urged  against  the  decree.  It 
is  insisted  that  the  lease  to  the  starch  company  purported  to  convey  an  abso- 
lute, unqualified,  and  indefeasible  leasehold  estate  for  the  period  of  999  years, 
whereas  the  hydraulic  company  had  no  absolute  right  for  any  such  period, 
•  but  its  right  and  interest  w^is  subject  to  termination  by  the  canal  trustees  if 
they  could  get  better  rent  for  the  water  at  the  end  of  any  period  of  20  years; 
and  that  as  the  starch  company,  on  the  strength  of  its  lease,  expended  large 
sums  of  money  in  building  and  making  improvements,  it  was  error  to  render 
a  decree  for  the  rent  claimed  by  the  hydraulic  company  without  taking  into 
consideration  the  fact  that  the  starch  company  had  been  greatly  damaged  in 
the  value  of  its  expenditures  by  reason  of  the  uncertain  tenure  of  its  water 
lease.  There  is  no  force  in  this  point.  The  lease  to  the  starch  company  ex- 
pressly states  that  it  is  understood  and  agreed  between  the  parties  that  all  the 
conditions,  limitations,  and  restrictions  contained  in  the  lease  of  the  trustees 
of  the  Illinois  &  Michigan  canal  to  the  hydraulic  company,  bearing  date  the 
24th  day  of  May,  1852,  are  to  apply  to  and  constitute  part  of  this  lease,  and 
that  the  starch  company,  its  lessees  and  assignees,  are  to  be  governed,  lim- 
ited, and  restricted  by  them ;  the  water  and  land  hereby  leased  being  part  of 
the  water  and  land  leased  by  the  trustees  to  the  hydraulic  company  in  and  by 
that  lease.  This  provision  in  the  contract  shows  that  the  two  leases  are  to  be 
taken  and  construed  together,  and  that  it  was  the  understanding  and  agree- 
ment between  the  parties  that  the  second  leasehold  interest  was  not  for  999 
years  absolutely,  but  for  that  term  in  the  event  the  first  leasehold  interest 
was  not  terminated  prior  to  the  expiration  of  that  period.  Besides  this, 
George  H.  Norris,  who  was  president  of  the  starch  company,  and  executed 
the  lease  on  its  behalf,  was  at  the  same  time  a  stockholder  and  director  of  the 
hydraulic  company,  and  as  such  had  signed  the  agreement  of  May  24, 1852, 
between  the  canal  trustees  and  the  latter  company.  In  fact,  we  find  no  evi- 
dence to  prove  the  fraud  that  is  alleged  and  stated  in  the  answer  of  plaintiff 
in  error. 

'*In  the  second  place,  it  is  claimed  Uiat  the  evidence  does  not  show  the 
value  of  the  property  was  less  than  the  rent  due.  Four  witnesses  were  ex- 
amined at  the  hearing  on  behalf  of  the  hydraulic  company,  all  of  whom  stated 
that  they  were  well  acquainted  with  the  property.  Ijorenzo  Leland  testified 
that  all  of  the  buildings  and  machinery  together  were  worth  less  than  one- 
half  of  the  debt.  H.  J.  Logan  testified  that  he  was  a  mill-wright,  and  ac- 
quainted with  buildings  and  machinery  for  manufacturing  purposes,  and  had 
experience  in  judging  of  their  value;  that  he  had  recently  examined  the  build- 
ings and  machinery  in  question,  and  the  whole  were  worth  in  all  not  to  exceed 
$5,000.  M.  A.  Gushing  testified  that  the  whole  thing  would  not  be  worth 
over  $5,000  for  any  purpose.  William  Thomas  testified  that  the  expense  of 
remodeling  the  buiiding,  so  as  to  adapt  it  for  any  practical  purpose,  would  be 
greater  than  to  build  a  new  building  for  the  same  purpose,  and  that  the  ex- 
pense of  tearing  it  down  would  be  greater  than  the  value  of  the  materials 
after  it  was  torn  down.  Three  witnesses  were  examined  for  the  starch  com- 
pany. Charles  A.  Caton  testified  that  the  building  and  machinery  had  last 
been  used  for  a  few  months  in  the  winter  of  1881-82;  and  that  since  that 
time  the  Sanders  Bros,  had  been  employed  at  an  expense  of  $2,500  to  make 
repaira.  He  also  made  statements  showing  that,  prior  to  the  time  mentioned, 
large  sums  of  money  had  been  expended  upon  the  premises.  He  further  said 
he  would  not  undertake  to  state  what  the  building  was  now  worth,  or  make 
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any  statement  of  its  present  value.  William  and  Frank  Sanders  each  declined 
to  say  what  the  building  was  now  worth,  but  stated  that  it  probably  cost 
$50,000  or  $60,000,  and  had  depreciated  at  least  75  per  cent.  Without  going 
further  into  the  details  of  the  testimoDy,  we  may  observe  that  it  conelusiYely 
shows  that  both  the  building  and  the  machinery  originally  cost  a  great  deal  of 
money,  and  that  years  ago  considerable  sums  were  expended  in  making  re* 
repairs,  and  that  now  they  are  both  in  a  very  dilapidated  condition.  The 
statements  of  the  witnesses  Sandera,  that  the  building  has  depreciated  in  value 
at  least  75  per  cent.,  are  not  equivalent  to  statements  that  in  their  judgment 
the  building  was  now  worth  the  25  per  cent,  of  the  original  cost,  as  seems  to 
be  supposed  by  counsel.  In  fact,  they  refused  to  place  a  value  upon  it.  In 
our  opiniout  the  evidence  would  not  have  justified  the  court  in  assuming  a 
higher  valuation  for  the  property  than  it  did. 

"The  third  and  principalground  relied  upon  for  a  reversal  of  the  decree  ia 
the  claim  that  it  was  error  toaward  a  strict  foreclosure  of  the  mortgage  clause 
of  the  lease,  because  it  appeared  from  the  evidence  there  was  a  judgment 
creditor  of  the  Illinois  Starch  Company  who  was  also  a  purchaser  at  sherifl'a 
sale  of  its  equity  of  redemption  in  the  premises.  We  do  not  understand  the 
rule  in  this  state  to  be  that  a  strict  foreclosure  will  in  no  case  and  under  no 
circumstances  be  allowed  where  there  are  other  creditors  or  other  incum* 
brances  upon  the  mortgaged  property,  or  purchasers  of  the  equity  of  redemp- 
tion.  It  is  undoubtedly  true  that  the  general  rule  is  that  a  strict  foreclosure 
will  not  be  permitted  where  there  is  such  creditor,  purchaser,  or  incumbrance; 
but,  in  our  view,  there  are  exceptions  to  this  general  rule.  The  authoritiea 
relied  on  by  plaintiff  in  error  are  Farrell  v.  Farlier,  50  111.  275,  and  Boyer 
V.  Boyer,  89  111.  447.    In  the  first-mentioned  case  the  supreme  court  said: 

*  In  our  state,  and  in  view  of  our  statute,  it  is  only  in  strong  cases,  which 
form  exceptions,  that  there  should  be  decreed  strict' foreclosure.  It  may  be, 
in  rare  cases,  where  it  appeara  the  property  is  of  less  value  than  the  debt  for 
which  it  is  mortgaged,  and  the  mortgagor  is  insolvent,  and  the  mortgagee  is 
willing  to  take  the  property  in  discharge  of  his  debt,  that  a  strict  foreclosure 
may  be  allowed.  But  it  is  not,  as  a  general  rule,  proper,  when  there  are  other 
incumbrances  upon  the  property,  or  creditors  or  purchasers  of  the  equity  of 
redemption.  The  statute  allowing  redemption  in  such  cases  intends  to  make 
the  property  pay  as  much  of  the  mortgagor's  debt  as  it  is  worth.'  Why  was 
it  said  by  the  court  that  In  any  of  the  cases  enumerated  a  strict  foreclosure 

*  is  not  as  a  general  rule  proper?'  Why  did  they  not  say  that  in  such  cases 
such  foreclosure  *is  not  proper?'  Why  did  they  not  omit  the  words,  'as  a 
general  rule?'  We  think  the  answer  is  obvious,  and  that  it  is  plain  they  used 
those  words  as  a  qualifying  clause,  for  the  purpose  of  qualifying  the  infiexi- 
ble  rule  that  would  have  been  announced  by  the  language  of  the  court  with 
the  words  in  question  omitted.  A  statement,  a  thing  is  *  thus  as  a  general 
rule,'  exvi  termini  imports  there  are  exceptions  to  the  rule  enunciated.  Boyer 
V.  Boyer  merely  reiterates  the  doctrine  announced  and  language  employed  in 
Farrell  v.  Parlier^  and  otherwise  there  was  nothing  in  the  case  that  throws 
light  upon  the  present  inquiry.  Assuming,  then,  that  there  are  or  may  be 
exceptional  cases  that  do  not  fall  within  the  rule  which  prohibits  a  strict  fore- 
closure  where  there  are  other  incumbrances  or  creditors  or  purchasers  of  the 
equity  of  redemption,  the  question  arises  whether  the  suit  at  bar  is  such  ex- 
ceptional case.  The  evidence  shows  that  John  D.  Caton  recovered  a  judg- 
ment for  $281,155.88  against  the  Illinois  Starch  Company,  and  that  since  this 
suit  was  begun  the  property  in  controversy  was  sold  on  an  execution  issued 
on  said  judgment  for  $^,000  to  Thomas  D.  Catlln,  the  business  agent  at  Ot- 
tawa of  Judge  Caton.  The  evidence  also  shows  that  the  plaintiff  in  error  is 
wholly  insolvent,  and  has  no  property  of  any  kind  besides  that  in  respect  to 
which  its  equity  of  redemption  was  foreclosed  by  the  decree  herein.  It  is  im- 
portant to  bear  in  mind  that  by  the  terms  of  its  oontmct  the  Ottawa  Hydraa- 
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lie  Company  not  only  had  the  first  lien  upon  the  property,  but  a  right  to  de- 
clare a  forfeiture  on  the  Ist  day  of  January,  1883,  and  every  three  months 
thereafter;  and  had  it  chosen  to  execute  such  right  it  might,  time  and  again, 
have  entirely  extinguished  all  claims  of  the  Illinois  Starch  Company  and  its 
creditors  in  or  to  such  property.  Instead  of  enforcing  the  hai*sh  and  effectual 
remedy  it  held  within  its  own  grasp,  and  cutting  off  speedily  and  forthwith 
all  right  and  interest  of  both  plaintiff  in  error  and  its  creditors,  it  sought  re- 
lief in  the  court  of  equity,  thereby  expressing  its  willingness  to  waive  the 
numerous  acts  of  forfeiture,  to  give  its  debtor  a  day  in  court,  and  further  and 
full  opportunity  to  settle  the  just  debt  due  it,  and  even  the  extension  of  the 
time  of  payment  for  a  period  of  100  days  beyond  the  day  of  the  entry  of  a 
decree  of  foreclosure.  The  evidence  in  this  case  shows  that  the  property  af- 
fords but  scant  payment  to  defendant  in  error  for  its  debt,  and  that  it  is  not 
reasonably  possible  that  either  the  plaintiff  in  error  or  the  other  creditors 
could  reap  any  benefit,  even  if  the  premises  were  sold  with  right  of  redemp- 
tion. Most  of  the  machinery  has  been  removed,  and  that  which  is  left  is 
worth  just  about  what  old  iron  would  sell  for.  The  building  is  old,  rotten, 
and  out  of  repair,  the  doors  and  windows  are  many  of  them  gone,  and  the  roof 
.  has  in  part  fallen  in.  The  witnesses  state  these  facts,  and  others  of  like  ef- 
fect, in  regard  to  the  present  condition  of  the  property,  and  they  are  not  con- 
tradicted. They  also  state  that  tramps  and  stragglers  can  enter  and  go  all 
through  it,  and  sleep  there  without  molestation,  and  that  it  is  in  constant 
danger  of  being  burned.  It  would  indeed  be  fortunate  if  not  only  defendant 
in  error,  but  all  the  other  creditor  of  the  insolvent  corporation,  could  make 
their  debt  out  of  this  property,  but  that  cannot  be  done.  It  is  the  intent  of 
the  law  that  the  property  of  a  mortgagor  should  pay  as  much  of  his  indebted- 
ness as  it  is  worth,  but  the  law  does  not  presume  it  will  pay  more  than  it  is 
worth.  It  would  seem  no  good  or  beneficial  result  would  be  accomplished  by 
keepmg  the  hydraulic  company  out  of  possession  15  months  longer.  The 
'proper^  is  not  worth  its  debts  now,  and  is  constantly  deteriorating  in  value. 
This  is  not  the  case  of  an  ordinary  foreclosure  of  mortgage,  where  the  amount 
due  upon  the  preferred  lien  would  increase  only  at  the  rate  of  6  per  cent,  per 
annum;  but  here  the  preferred  lien,  at  the  end  of  15  months,  will  have  in- 
creased, not  only  to  the  extent  of  6  per  cent,  upon  $8,964.41,  the  amount  of 
the  decree,  but  in  the  further  sum  of  83,125  for  rents  accrued  in  the  interim, 
unless  the  inequitable  doctrine  should  l)e  held  that  defendant  in  error  should 
lose  all  benefit  of  its  water-power  and  land  during  such  interim.  The  prem- 
ises have  been  used  for  no  beneficial  purpose  since  the  winter  of  1881-82, 
and,  if  sale  had  been  decreed  with  right  of  redemption,  they  would  have  lain 
idle  for  15  months  longer.  In  our  opinion,  the  whole  question  lies  in  a  nut- 
shell. The  court  of  equity  will  not,  by  a  decree  of  strict  foreclosure,  sacrifice 
the  just  and  equitable  rights  of  creditors,  or  of  those  holding  second  liens,  or 
the  equity  of  redemption.  Neither  will  the  court  of  conscience  sacrifice  or 
endanger  the  rights  of  a  complainant  who  comes  within  her  portals  with  a 
just  cause,  and  holding  the  oldest  and  preferred  lien  and  best  equity,  for  the 
bare  possibility  of  a  wholly  improbable  benefit  to  one  having  a  second  lien 
and  subordinate  equity.  In  this  case,  if  sale  and  redemption  were  allowed 
by  the  decree,  and  no  redemption  made,  all  the  loss  occasioned  by  the  further 
decay  and  destruction  of  the  property  would  fall  upon  defendant  in  error.  It 
would  also  lose  ail  interest  upon  its  decree  and  $3,125  in  water-rents,  and 
I  would  at  the  same  time  be  compelled  to  pay  rents  upon  the  water-power  and 
■property  to  the  canal  trustees.  The  building  is  exposed  to  great  danger  of 
destruction  by  fire,  and  in  the  event  it  were  burned  down  during  the  15 
months  allowed  for  redemption  the  loss  would  fall  wholly  upon  the  hydraulic 
company,  and  in  that  case,  in  addition  to  losing  the  water-rents  accruing 
after  decree  entered,  it  would  lose  the  moneys  adjudged  to  it  by  the  decree. 
.The  rule  that  is  intended  to  conserve  the  equities  of  the  creditor  should  not 
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be  used  as  a  weapon  to  endanger  or  destroy  the  rights  of  the  holder  of  the  su- 
periiyr  equity.  We  think  the  present  case,  owing  to  the  altogether  peculiar 
circumstances  out  of  which  it  arises  and  of  the  property,  is  one  of  the  excep- 
tionnl  cases  which  the  opinion  in  Fairell  v.  Parlier  intimates  does  not  fall 
within  the  rule  there  announced.  The  decree  of  the  strict  foreclosure  is  af- 
firmed.** 


cm  111.  269) 

Hunt,  Atty.  Gen.,  ei  al,  t>.  Fowler  et  aL 
{Supreme  Cowrt  of  Illinois,    June  17, 18S7.) 
Fop  majority  opinion,  see  12  N.  E.  Rep.  881. 

ScHOLFiELD,  J.,  {dissenting,)  I  do  not  concur  in  this  opinion.  I  hold 
that  courts  of  equity  in  this  state  exercise  no  prerogative  powers,  but,  as  con- 
tradistinguished therefrom,  only  judicial  powers;  that,  not  exercising  prerog- 
ative powers,  the  court  could  not,  by  the  act  of  the  individual,  be,  and  here 
is  not,  invested  with  a  power  not  judicial,  namely,  that  of  selecting  or  des- 
ignating the  **  worthy  poor**  to  be  the  recipients  of  the  testatrix's  bounty; 
and  that,  since  it  has  not  been  and  could  not  be  invested  with  such  power,  it 
cannot  appoint  and  invest  a  trustee  with  snch  power.  1  concede  the  testatrix 
might  have  invested  a  trustee  with  such  power,  leaving  and  directing  the 
court  to  appoint  the  trustee;  but  that  is  a  very  different  case. 


(147  Mass.  185) 

Adams  9.  Messenger. 
{Supreme  Jtidicial  Court  of  Massachusetts.    Middlesex.    June  19, 1888.) 

bPBCIFIO  FbRFORHANCB—EnFOBOBABLB  Ck>NTRAOT— ASSIGNMBNT  OP  P1.TBKT-R1OHTS. 

A  patentee  contracted  to  furnish  and  deliver  a  certain  number  of  the  patented 
articles  within  a  specified  time,  and,  in  case  of  his  taking  out  United  States  patents 
for  improvements,  to  take  ont  Canadian  patents,  and  assign  them  to  the  purchaser. 
Held,  that  the  provision  for  the  sale  of  the  articles  could  be  speciflcaUy  enforced 
in  equity,  even  if  the  provision  with  reference  to  Canadian  patents  could  not  be; 
aild  that,  for  all  that  appeared  of  Canadian  law,  the  latter  provision  was  so  far  en- 
forceable in  the  courts  of  Massachusetts  that  plaintiff  might  ask  an  assignment  of 
defendant's  title  to  the  improvements  as  far  as  Canada  was  concerned,  and  a  pre- 
liminary injunction  against  incumbering  the  right  to  Canadian  patents. 

Appeal  from  supreme  Judicial  court,  Middlesex  county. 

Bill  In  equity,  by  George  B.  Adams  against  William  T.  Messenger,  to  com- 
pel the  performance  of  an  agreement  to  furnish  the  plaintiff  with  cei*tain  per- 
fect working  injectors  for  steam-boilers,  and  to  apply  for  and  assign  to  plain- 
tiff certain  letters  patent  in  the  dominion  of  Canada.  Hearing  in  tlie  supreme 
Judicial  court  upon  defendant's  demurrer,  which  was  sustained,  and  the  plain- 
tiff appealed.    The  facts  are  stated  in  the  opinion. 

Wm.  B.  BuranU  for  plaintiff. 

"Agreements  for  the  assignment  of  a  patent,  and  for  delivery  of  chattels 
which  can  be  supplied  by  the  vendors  alone,  are  among  those  which  will  be 
specifically  enforced.  *'  Hapgood  v.  Rosenstock,  23  Fed.  Rep.  86;  Satterthtoait 
V.  Marshall,  4  Del.  Ch.  337;  Binney  v.  Annan,  107  Mass.  94;  Fry,  Spec. 
Perf.  §  38;  Wat.  Spec.  Perf.  §  18;  Burke  v.  Smyth,  3  Jones  &  L.  193;  WiU 
lis  V.  Astor,  4  £dw.  Ch.  594.  Specific  performances  will  be  ordered  of  an 
agreement  to  sell  shares  of  stock,  where  the  value  is  uncertain,  or  the  stock 
cannot  be  purchased  in  the  market,  (Wat.  Spec.  Perf.  §  19;  Whit-e  v.  Schuy- 
ler, 1  Abb.  Pr.  N.  S.  800;  Treasurer  y. Mining  Co,,  23  Cal.  390;)  also  of  an 
agreement  to  construct  an  archway  under  a  railroad,  or  a  siding  of  a  specified 
length,  ^torer  v.  Railway  Co.,  2  Younge  &  C.  Ch.  48;  Greene  v.  Railway 
Co.,  L.  K.  13  £q.  44;)  and  of  an  agreement  to  accept  and  pay  for  water, 
works,  (  Water-Power  Co.  v.  Columbia,  6  S.  C.  235.)  It  is  evident  from  these 
decisions  that  the  mere  facts  that  the  delivery  of  chattels  may  call  for  me* 
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chanical  sklU  and  personal  labor  on  the  part  of  the  defendant  will  not  prevent 
the  court  from  exercising  jurisdiction.  The  value  of  a  patent-right  cannot 
be  ascertained  by  computation  only,  or  by  any  sufficient  certain  estimate,  so 
as  to  make  a  suit  at  law  for  damages  an  adequate  remedy  for  a  breach  of  a 
covenant  to  assign  the  right.  This  is  the  true  test  of  the  jurisdiction  for 
specific  performance.  Sutterthwait  v.  Marshall,  4  Del.  Ch.  337.  Equity  will 
order  a  defendant  to  apply  for  a  patent,  and,  when  obtained,  assign  it  to 
the  plaintiff.  Runstetler  v.  Atkinson,  4  MacArth.  382;  Newell  v.  West,  13 
Blatchf.  114;  Somerhy  v.  Buntin,  118  Mass.  279.  Unless,  then,  the  fact  that 
the  letters  patent  are  to  issue  from  the  government  of  a  foreign  country  pre- 
vents the  exercise  of  equituble  jurisdiction  in  this  case,  the  plaintiff  would 
be  entitled  to  relief  under  the  authority  of  the  decisions  j  ust  cited.  The  prayer 
dit  the  bill  is  merely  that  the  defendant  perform  his  agreement  to  apply  for  let- 
ters patent,  and,  when  received,  (or  if  received,)  assign  them.  It  is  not  neo- 
essary,  for  this  purpose,  that  the  defendant  should  leave  the  state  of  Massa- 
chusetts. He  can  make  application  and  receive  a  patent  by  mail.  He  is  not 
asked  or  required  to  go  out  of  the  jurisdiction.  It  is  sufficient  if  he  simply 
Bigns  his  name,  and  makes  affidavit  to  the  application,  here  in  Massachusetts. 
Pat.  Laws  Can.  35  Vict.  c.  26;  36  Vict.  c.  44,  §§  6, 11-15.  "A  personal  ap- 
pearance of  the  applicant  or  his  representative  at  the  patent-office  is  not  re- 
quired." Eules  of  Canadian  Patent-Office,  Nov.  1st,  3d,  5th.  The  plaintiff 
submits  that  the  courts  have  gone  further  already  than  to  order  a  defendant 
to  apply  by  mail  to  the  government  of  Canada,  with  the  proper  papers,  and, 
if  he  receives  a  patent,  assign  it  to  the  plaintiff.  A  person  may  be  enjoined 
from  suing  abroad,  in  breach  of  a  contract,  or  may  be  compelled  to  convey 
land  situated  abroad.  Pingree  v.  Coffin,  12  Gray,  288;  Dehon  v.  Foster,  4 
Allen,  545;  Wat.  Spec.  Perf.  §  48;  2  Story,  Eq.  Jur.  §§  899,  900, 1291;  Fry, 
Spec.  Perf.  §§  102, 103.  A  creditors*  bill  may  be  maintained  here  to  reach  land 
in  a  foreign  country,  and  a  conveyance  of  the  same  compelled*.  Such  convey- 
ance, necessarily,  must  be  according  to  the  laws  of  the  foreign  country,  and 
the  deeds  must  be  sent  to  the  foreign  country  for  record.  Bailey  v.  Ryder,  10 
N.  Y.  363;  Cleveland  v.  BurrUl,  25  Barb.  632;  Newton  v.  Bromon,  13  N. 
Y.  587.  If  a  defendant  can  be  ordered  not  to  apply  to  the  court  of  a  foreign 
country,  as  has  been  decided,  it  would  seem,  conversely,  that  he  might  be  or- 
dered to  apply,  if  he  can  do  so  without  leaving  the  jurisdiction.  lAfrd  PorU 
arlington  v.  8oulby,  3  Mylne  &  K.  104.  But,  however  these  grounds  of  de- 
murrer may  be  disposed  of,  it  appears  that  the  plaintiff's  bill  prays  also  for  an 
assessment  of  damages.  Therefore,  if  the  court,  for  any  reason,  should  deny 
specific  performance  of  the  conti*act,  the  bill  may  be  ''retained,  and,  under  the 
prayer  for  damages,  the  decree  may  be  moulded  to  one  of  damages  for  non- 
conveyance.*'  Gray,  C.  J.,  in  Pingree  v.  Coffin,  12  Gray,  305;  Andrews  v. 
Broum,  3  Cush.  136;  Peahody  v.  Tarhell,  2  Cush.  226.  Specific  performance 
and  damages  may  be  prayed  for  in  the  same  bill,  and  relief  granted,  partly  by 
way  of  damnges,  and  partly  by  order  for  specific  performance.  Curran  v. 
Water-Power  Co,,  116  Mass.  90;  Aldr.  Eq.  PI.  &  Pr.  201.  202;  Milkman  v. 
Ordways  106  Mass.  253.  *'No  action  or  suit  shall  be  defeated  on  the  ground 
that  there  is  an  adequate  remedy  at  law,  or  that  the  relief  sought  can  only  be 
obtained  by  a  suit  in  equity."  The  dismissal  of  the  bill  was  therefore  errone- 
ous. St.  1883,  c.  223,  g  17.  If  any  argument  should  be  addressed  to  the 
court  upon  the  form  of  the  bill,  it  seems  sufficient  to  say  that  the  form  is 
taken  from  the  statute  of  1883,  and  the  only  text-book  upon  equity  pleading 
and  practice  thereunder,  and  that  it  sets  out  a  mutuiU  agreement  under  seal. 
St.  1883,  c  223;  Aldr.  Eq.  PI.  &  Pr.  322. 

Charles  8.  Knowles,  for  defendant. 

The  common  law  is.  and  the  law  of  this  commonwealth,  both  by  common 
and  statute  law»  has  been,  until  altered  by  St.  1887,  c.  383,  that  no  plaintiff 
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shall  be  permitted  to  maintain  a  suit  in  equity  when  he  has  a  plain,  adequate, 
and  complete  remedy  at  law  by  a  suit  for  damages.  Russell  v.  Barstow^  144 
Mass.  180,  10  N.  E.  Rep.  746;  Pub.  St.  c.  151,  §  2;  Hodge  v.  Cole,  140  Mass. 
116,  2  N.  E.  Rep.  774;  Stetson  y.  Mcmlton,  140  Mass.  597,  600,  6  N.  E.  Rep. 
809;  Allen  v.  8torer,  182  Mass.  872,  877;  Perkins  v.  Hendryx,  28  Fed.  Rep. 
418;  Knight  v.  Ashland,  61  Wis.  246,  21  N.  W.  Rep.  72.  St.  1883,  c.  223, 
§  17,  did  not  extend  or  enlarge  the  equity  jurisdiction  of  the  court,  but  8im« 
ply  indicated  a  more  speedy  and  dii-ect  course  to  be  pursued  by  a  plaintiff  who 
had  brought  a  suit  in  equity  when  his  remedy  was  at  law,  and  nice  versa. 
Its  construction  is  indicated  by  decisions  rendered  since  the  passage  of  said 
statute.  Russell  v.  Barstow,  144  Mass.  130, 10  N.  E.  Rep.  746;  Lem  v.  Pres- 
cott,  144  Mass.  505.  514,  11  N.  E.  Rep.  923;  Hodge  v.  Cole,  140  Mass.  116, 
2  N.  E.  Rep.  774;  Stetson  v.  Moiilton,  140  Mass.  597,  600,  6  N.  E.  Rep.  809; 
Pratt  Y.  Pond,  5  Allen,  59.  St.  1887,  c.  388,  does  not  give  a  court  of  equity 
jurisdiction  over  this  case,  since  this  suit  was  begun  before  the  passage  of  that 
act.  These  statutes,  enlarging  and  extending  equity  jurisdiction,  must  be 
construed  strictly.  Buck  v.  Dowley,  16  Gray,  555,  5^;  Pratt  v.  Pond,  5 
Allen,  59.  According  to  pr&ctice  in  this  commonwealth,  a  bill  is  demurrable, 
not  only  if  it  show  that  the  plaintiff  lias  fi  remedy  at  law,  but  if  it  fails  to 
show  that  he  is  without  such  remedy.  Pool  v.  Lloyd,  5  Mete.  525,  528, 529; 
Woodman  v.  Saltonstall,  7  Cush.  181;  Pratt  v.  Pond,  5  Allen.  59.  The  su- 
preme court,  sitting  in  equity,  cannot  grant  the  relief  which  is  sought  by  the 
prayer  of  the  plaintiff's  bill.  The  general  rule  of  the  common  law  is  that  a 
bill  in  equity  will  not  be  maintained  to  enforce  the  specific  performance  of 
a  contract,  the  subject-matter  of  which  is  personal  property;  and  it  devolves 
upon  the  party  seeking  such  performance  to  put  himself  within  one  of  the  ex- 
ceptions to  this  general  rule.  Specific  performance  of  a  part  only  of  a  con- 
tract will  not  be  decreed;  the  door  being"  left  open  for  other  suits.  Marble 
Co.  v.  Ripley,  10  Wall.  839, 359;  Pub.  St.  c.  151,  §  2;  Stacker  v.  Wedderbum, 
8  Kay  A  J.  893,  407;  Cowles  v  Whitman,  10  Conn.  121;  Coal  Co.  v.  Canal 
Co.,  31  N.  Y.  91;  Kimberley  v.  Jennings,  6  Sim.  352;  MeLarhe  v.  Elmer,  4 
Ind.  289;  MoQartey  ▼.  Hall,  28  Cal.  140;  Bank  y.  Seton,  1  Pet.  299;  Car^ 
lisle  V.  Carlisle,  11  Ala.  889.  A  court  of  equity  will  not  enforce  the  specific 
performance  of  a  contract  for  personal  services,  especially  when  such  serv- 
ices stipulated  for  require  the  exercise  of  mechanical  skill,  intellectual  ability, 
or  judgment,  (  Wcllensak  v.  Briggs,  20  Bradw.  50;  Stacker  v.  Wedderbum, 
8  Kay  A  J.  893;  Clarke  v.  Price,  2  Wils.  157;  Ford  y.  Jermon,  6  Phila.  6; 
Mapleson  v.  Del  Puente,  18  Abb.  N.  C.  144;  Kemble  v.  Kean,  6  Sim,  833; 
Marble  Co.  v.  Ripley,  10  Wall.  889, 859;  Hamblin  v.  Dinn^ord,2Bdw.  Oh. 
529;)  nor  to  enforce  the  specific  performance  of  a  contract  to  make  an  inven- 
tion, or  to  build  a  machine  embodying  the  same,  ( Wollensak  v.  Briggs,  20 
Bradw.  50;)  nor  to  enforce  the  specific  performance  of  a  contract  when  it  is 
impossible  for  it  to  speci^^  or  describe  in  its  decree  the  particular  thing  to  be 
done,  or  when,  if  it  attempted  to  lay  its  mandate  upon  the  defendant  to  pro- 
ceed, it  could  never  know  with  certainty  whether  its  order  was  obeyed,  and 
especially  never  when  there  is  any  possibility  that  collusion  may  defeat  the 
object  of  the  decree,  (Id.;  Ford  v.  Jermon,  6*Phila.  6;  Marble  Co.  v,  Ripley^ 
10  Wall.  839,  358.)  The  securing  of  letters  patent  in  Canada  involves  the  ac- 
tion of  officers  of  a  foreign  government,  and  cannot  be  the  subject  of  an  order 
for  specific  performance,  nor  will  the  court  ever  require  specific  execution  when 
a  compliance  with  its  mandate  involves  the  acts,  will^^or  volition  of  persons 
not  parties  to  the  action,  and  not  within  the  jurisdiction  of  the  court.  Hurl- 
but  V.  Kantzler,  112  111.  482.  The  plaintiff's  bill  cannot  be  sustained,  unless 
the  objects  of  its  prayer  are  definite  and  certain,  and  nothing  is  left  to  be 
supplied  by  inference  or  conjecture.  Carlisle  v.  Carlisle,  77  Ala.  389;  12  IT. 
8.  Dig.  (1st  Ser.)  613;  Marble  Co.  v.  Ripley,  10  Wall.  339,  358.  The  plain, 
tiff's  bill  was  brought  primarily  for  specific  performance;  and,  as  it  cannot 
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be  maintained  for  that  form  of  relief,  the  bill  will  not  be  retained  for  the  grant- 
ing of  an  injunction,  nor  for  the  assessment  of  damages*  which  objects  are 
only  ancillary  and  secondary  to  the  prayer  for  specific  performance;  and  for 
the  same  reason,  granting  that  the  injunction  were  the  primary  object  of  the 
bill,  the  bill  cannot  be  retained  for  the  assessment  of  damages  unless  the  injunc- 
tion is  granted.  Emery  v.  Bidwell,  14U  Mass.  271, 276, 3  N.  E.  Rep.  24;  Pool 
V.  Lloyd,  5  Mete.  525,  529;  Rooty.  Railway  Co.,  105  U.  S.  189;  Stanford 
V.  Lyon,  87  N.  J.  Eq.  94;  Kemhle  v.  Kean,  6  Sim.  333;  Geiaei'  v.  Patterson^ 
4  Gill.  472,  475;  Chambers  v.  Cannon,  02  Tex.  293;  Qelston  v.  Meyenberg, 
27  Md.  334;  Kimberly  v.  Jennings,  6  Sim.  341 ;  Ford  v.  Jermon,  6  Phila.  6; 
Allen  V.  Burke,  2  Md.  Ch.  537;  Durell  v.  Pritchard,  L.  R.  1  Ch.  244;  Jlfar- 
tin  V.  Douglass,  16  Wkly.  Rep.  268;  Hamblin  v.  Binn^ord,  2  Edw.  Ch.  529. 
This  was  a  principle  of  the  common  law,  and  prevailed  in  England  until  the 
passage  of  St.  21  &  22  Vict.  c.  27,  (see  section  2,)  and  25  &  26  Vict.  c.  42, 
(see  section  1;)  and  in  the  state  of  Massachusetts  until  the  passage  of  St.  1887, 
c.  383,  which,  however,  was  not  passed  until  after  this  suit  was  begun.  Em^ 
ery  v.  Bidwell,  140  Mass.  271,  275.  3  N.  E.  Rep.  24;  Wedmore  v.  Bristol,  11 
Wkly.  Rep.  136;  Johnson  v.  Wyatt,9  Jwr.  (N.  S.)  1333;  Durell  v  Pritchard, 
L.  R.  1  Ch.  244;  Martin  v.  Douglass,  16  Wkly.  Rep.  268.  But,  if  the  injunc- 
tion were  the  primary  object  of  the  bill,  it  cannot  be  maintained,  since  the 
plaintiff  has  a  plain,  adequate,  and  complete  remedy  at  law.  Francis  v.  Fllnn, 
118  U.  S.  385,  6  Sup.  a.  Rep.  1148;  Finley  v.  Thayer,  42  111.  350.  Neither 
is  a  general  allegation  of  irreparable  injury,  nor  apprehension  of  threatened 
wrong,  sutficient;  but  the  facts  on  which  the  allegation  is  founded  must  ap- 
pear. Hale  v.  Railroad  Co,,  23  W,  Va.  454;  Mariposa  Co.  v.  Garrison,  26 
How.  Pr.  448;  Casey  v.  Holmes,  10  Ala.  776,  785;  Morse  v.  Water-Pouxr  Co., 
42  Me.  119.  The  defendant  is  entitled  to  his  costs.  Pool  v.  Lloyd,  5  Mete. 
525,  529:  Elder  v.  Manufacturing  Co.,  4  Gray,  201;  IS  tocher  y.  Wedderbum, 
3  Kay  &  J.  407. 

Devsns,  J.  It  is  the  contention  of  the  defendant  that  the  plaintiff  has  a 
full,  complete,  and  adequate  remedy  at  common  law  by  a  suit  for  damages, 
and  that  the  court,  sitting  in  equity,  cannot  grant  the  relief  sought  by  the 
prayers  of  the  bill.  The  controversy  arises  from  the  failure  to  perform  an  ex- 
ecutory written  contract.  So  far  as  this  relates  to  personal  propeity,  the  ob- 
jections arising  from  the  statute  of  frauds*  which  have  sometimes  been  found 
to  exist  when  oral  contracts  were  sought  to  be  enforced,  have,  of  course,  no 
application.  The  general  rule  that  contracts  as  to  the  purchase  of  personal 
property  are  not  specifically  enforced,  as  are  those  which  relate  to  real  prop- 
erty, does  not  rest  on  the  ground  of  any  distinction  betw^^en  the  two  classes 
of  property  other  than  that  which  arises  from  their  character.  Contracts 
which  relate  to  real  property  can  necessarily  only  be  satisfied  by  a  conveyance 
of  the  particular  estate  or  parcel  contracted  for,  while  those  which  relate  to  per- 
sonal property  are  often  fully  satisfied  by  damages  which  enable  the  party  in- 
jured to  obtain  elsewhere  in  the  market  precisely  similar  property  to  that 
which  he  had  agreed  to  purchase.  The  distinction  between  real  and  personal 
property  is  entirely  subordinate  to  the  question  whether  an  adequate  remedy 
can  thus  be  afforded.  If,  from  the  nature  of  the  personal  property,  it  cannot, 
a  court  of  equity  will  entertain  jurisdiction  to  enforce  the  contract.  1  Story, 
Eq.  Jur.  §  717;  Clark  v.  Flint,  22  Pick.  231.  A  contract  for  bank,  railway, 
or  other  corporation  stock,  freely  sold  in  the  market,  might  not  be  thus  en- 
forced, but  it  would  be  otherwise  where  the  stock  was  limited  in  amount,  held 
in  a  few  hands,  and  not  ordinarily  to  be  obtained.  White  y.  Schuyler,  1  Abb. 
Pr.  (N.  S.)  300;  Treasurer  v.  Mining  Co.,  23  Cal.  390;  Poole  v.  Middleton, 
29  Beav.  646;  Doloret  v.  Rothschild,  1  Sim.  &  S.  590.  Where  articles  of  per- 
sonal property,  also,  are  peculiar  and  individual  in  their  character,  or  have  an 
especial  value  on  account  of  the  associations  connected  with  them»  as  pictures* 
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curioflities,  family  furniture,  or  heirlooms,  specifiq  performance  of  a  contract 
in  relation  to  them  will  be  decreed.  Lloyd  v,  Loarinfu  6  Yes.  773;  Fells  v. 
Read,  3  Ves.  70;  Lowther  v.  LawtJier,  13  Ves.  95;  Willixms  v.  Howard,  3 
Murph.  74.  An  agreement  to  assign  a  patent  will  be  specifically  enforced. 
Binney  v.  Annan,  107  Mass.  94.  Nor  do  we  perceive  any  reason  why  an 
agreement  to  furnish  articles  which  the  vendor  alone  can  supply,  whether  be- 
cause their  manufacture  is  guarded  by  a  patent  or  for  any  other  reason,  should 
not  also  be  thus  enforced.  Hapgood  v.  Mosenstock,  23  Fed.  Rep.  86.  As  the 
value  of  a  patent-right  cannot  be  ascertained  by  computation,  so  it  is  impos- 
sible, with  any  approach  to  accuracy,  to  ascertain  how  much  a  vendee  would 
suffer  from  not  being  able  to  obtain  such  articles  for  use  in  his  business. 

The  contract  of  the  defendant  was  twofold:  to  furnish  and  deliver  certain 
described  working  steam-injectors,  within  a  specified  time,  to  the  plaintiff;  and  , 
also  that  if  the  defendant  shall  make  improvements  in  injectors  for  steam- 
boilers,  and  shall  take  out  patents  therefor  in  the  United  States,  he  will  apply 
for  letters  patent  in  Canada,  and,  on  obtaining  them,  will  assign  and  convey 
the  same  to  the  plaintiff,  and  that  he  will  not  do  any  act  prejudicial  to  these 
letters  patent  of  Canada,  or  the  monopoly  thus  secured.  It  is  said  that  the 
court  will  not  enforce  a  contract  for  personal  services  when  such  services  re- 
quire the  exercise  of  peculiar  skill,  intellectual  ability,  and  judgment,  and 
that,  therefore,  the  defendant  cannot  be  ordered  to  make  and  deliver  the  in- 
jectors contracted  for.  But  the  principle  on  which  it  is  held  that  a  court  of 
equity  cannot  decree  one  to  perform  a  personal  service  involving  peculiar 
talent  or  skill,  because  it  cannot  so  mould  its  order  and  so  supervise  the  indi- 
vidual executing  it  that  it  can  determine  whether  he  has  honestly  obeyed  it 
or  not,  has  no  application  here.  The  defendant  has  agreed  to  furnish  and  de- 
liver certain  injectors,  which  the  contract  shows  to  be  patented  articles.  There 
is  nothing  in  the  bill  from  which  it  is  to  be  inferred  that  they  were  yet  to  be* 
made  when  the  contract  was  executed;  but,  if  it  be  assumed  that  they  were, 
there  is  nothing  from  which  it  can  be  inferred  that  any  skill  peculiar  to  the 
defendant  was  required  to  construct  them.  For  aught  that  appears,  they 
could  be  made  by  any  intelligent  artificer  In  the  metals  of  which  they  were 
composed.  The  details  of  their  manufacture  are  given  by  reference  to  the 
patents,  which  are  referred  to  in  the  agreement ;  so  that  no  difficulty,  such 
as  has  sometimes  been  experienced,  could  have  been  found  in  describing  ac- 
curately and  even  min utely  the  articles  to  be  furnished.  Nor  are  there  found 
in  the  case  at  bar  any  continuous  duties  to  be  done,  or  work  to  be  performed, 
requiring  any  permanent  ajapervision,  which,  as  it  could  not  be  concluded 
within  a  definite  and  reasonable  time,  has  sometimes  been  held  an  obstacle  to 
the  enforcement  of  a  contract  by  the  court.  Agreements  to  make  an  archway 
under  a  railway,  or  to  erect  a  siding  at  a  particular  point  for  the  convenience 
of  the  land-owner,  have  been  ordered  to  be  specifically  enforced.  Although 
the  party  aggrieved  might  have  obtained  damages  which  would  have  been 
sufficient  to  have  enabled  him  to  pay  for  constructing  them,  and  although  the 
work  to  be  done  necessarily  involved  engineering  skill  as  well  as  labor,  he 
was  nut  bound  to  assume  the  responsibility  or  the  labor  of  doing  that  which 
the  defendant  had  agreed  to  do.  Storer  v.  Railtoay  Co.,  2  Younge  &  C.  Ch. 
48;  Greene  v.  Railway  Co.,  L.  B.  13  Eq.  44.  The  case  at  bar  is  readily  dis- 
tinguishable from  that  of  Wollensak  v.  Briggs,  20  Bradw.  50,  on  which  the 
defendant  much  relies.  In  that  case  the  defendant  was  to  construct  for  the 
plaintiff  certain  improved  machinery  for  a  particular  purpose,  but  no  details 
were  given  as  to  the  form,  structure,  principle,  or  mode  of  operating  the  pro- 
posed machine.  It  was  obviously  a  contract  too  indefinite  to  enable  the  court 
to  order  its  specific  enforcement. 

It  is  urged  that  specific  performance  of  a  part  only  of  a  contract  will  not  be 
ordered  when  it  is  not  in  the  power  of  the  court  to  order  the  enforcement  of 
the  whole,  and  that  it  would  not  be  possible  to  enforce  that  portion  of  the 
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contract  which  relates  to  the  appIicatfOD  for  letten  patent  In  Canada,  and  the 
subsequent  assignment  of  them.  But  where  two  parts  of  a  contract  are  dis* 
tinctly  separable,  as  in  the  case  at  bar,  there  is  no  reason  why  one  should  not 
be  enforced,  and'  the  plaintiff  compensated  in  damages  for  the  breach  of  the 
other.  When  a  contract  relates  to  but  a  single  subject,  and  it  is  impossible 
for  the  defendant  to  perform  it  except  partially,  the  plaintiff  is  entitled  to  the 
benedt  of  such  partial  performance,  and  to  compensation,  if  it  be  possible  to 
compute  what  is  just,  so  far  as  it  is  unperformed.  It  was  thei*efore  held  in 
DacU  V.  Parker 9 14  Allen,  94.  that  where  one  bad  agreed  to  convey  land,  with 
release  of  dower,  and  was  unable  to  procure  a  release  of  dower,  the  purchaser 
was  entitled  to  a  conveyance  without  such  release,  with  an  abatement  froth 
the  purchase  money  of  the  value  of  the  wife's  interest  at  the  time  of  the  con- 
veyance. See,  also.  Milkman  v.  OrdtDay,  106  Mass.  253;  Curran  v.  WateP' 
Potoer  Co.,  116  Mass.  90. 

We  have  assumed,  in  favor  of  the  defendant's  contention,  that  the  only  re- 
lief that  the  plaintiff  could  obtain  for  the  breach  of  that  portion  of  the  agree- 
ment which  relates  to  the  application  for  a  patent  in  Canada  for  the  improve- 
ments which  defendant  had  made,  would  be  in  damages.  We  have  not  in- 
tended thus  to  decida  That  equity,  by  virtue  of  its  control  over  the  persons 
Wore  the  court,  takes  cognizance  of  many  things  which  they  may  do  or  be 
able  to  do  abroad,  while  they  are  themselves  personally  here,  will  not  be  con- 
troverted. One  may  be  enjoined  from  prosecuting  a  .suit  abroad.  He  may 
be  compelled  to  convey  land  situated  abroad,  although  the  conveyance  must 
be  according  to  the  laws  of  the  foreign  country,  and  must  be  sent  there  for 
record.  Pingree  v.  Coffin,  12  Gray,  288;  Dehon  v.  Foster,  4  Allen,  645;  Cunr 
ningham  v.  BuUer,  142  Mass.  47,  6  N.  E.  Bep.  782;  Bailey  v.  Ryder,  10  N. 
Y.  363;  Newton  v.  Bronson,  13  N.  Y.  587.  There  is  nothing  to  show  that 
the  plaintiff,  in  making  his  application  in  Canada  for  the  patent,  is  compelled 
to  leave  the  state,  any  more  than  lie  would  be  compelled  to  do  so  if  he  was  an 
applicant  at  Washington.  The  grant  of  such  a  patent  is  an  act  of  adminis- 
tration only.  If  it  were  to  be  granted  here,  the  party  would  be  ordered  to 
make  application.  It  was  held  in  Runstetler  v.  Atkinson,  4  MacArth.  382, 
that  where  a  formal  assignment  of  an  invention  had  not  been  made,  but  a 
valid  agreement  had  been  made  so  to  assign,  equity  would  order  the  party  to 
make  the  formal  assignment,  and  also  to  make  application  for  the  patent, 
which,  in  such  case,  would  issue  to  the  iissignee.  The  laws  of  Canada,  which 
we  can  know  only  as  facts,  are  not  before  us  by  any  allegations  as  to  them. 
If  all  that  is  required  by  them  is  a  formal  application  in  writing  by  the  in- 
ventor, tiiere  would  seem  to  be,  from  the  allegations  of  the  bill,  sufficient  rea- 
son why  the  defendant  should  be  required  to  make  and  forward  it,  or  place  it 
in  the  hands  of  the  plaintiff  to  be  forwarded,  to  the  Canadian  authorities.  In 
any  event,  as  the  application  is  preliminary  only  to  obtaining  letters  patent 
for  the  purpose  of  assigning  them  to  the  plaintiff,  the  averments  of  the  bill, 
taken  in  connection  with  the  terms  of  the  ap:reement,  set  forth  a  good  reason 
why  the  plaintiff  may  ask  an  assignment  of  his  title  to  the  improvements  in 
question  from  the  defendant,  so  far  as  the  dominion  of  Canada  is  concerned, 
and  also  why  the  defendant  should  be  restrained  from  alienating  or  in  any 
way  incumbering  any  right  he  may  have  to  letters  patent  from  Canada  if 
plaintiff  should  decide  to  seek  his  remedy  in  this  form,  rather  than  in  dam- 
ages for  breach  of  this  part  of  the  contract.    Demurrer  overruled. 


a47  Mass.  268) 

Atlantic  CorroN-MiLLs  u.  Indian  Orchard  Mills. 
{ISupreme  Judicial  Court  of  Massachusetts.    Suifolk.    June  20, 1888.) 
L   Pbincipal  and  Aobkt— Construc  f iva  Notice  to  Principal  op  Aoent*8  Fraxtd. 
"W  tiere  the  defaulting  treasuret*  of  a  corporation^  whose  defalcation  is  as  yet  un- 
kao\^^  and  unsuspeoted,  ateala  money  from  a  third  pi^rson,  and  plaoes  It  with  Ham 
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funds  of  the  corporation  in  order  to  conoeaL  and  make  good  his  defalcation,  without 
the  knowledge  of  any  other  officer,  the  corporation,  having  used  the  money  as  its 
own,  does  not  thereby  acquire  a  good  title  to  it,  as  against  the  true  owner,  since  it 
is  charged  with  the  knowfedge  oi  its  treasurer,  who  was  its  sole  representative  in 
the  transaction.  1 
2.  Same— Book  Entribs  of  Aovnt. 

The  treasurer  of  two  corporations  took  money  from  one  and  placed  it  with  the 
funds  of  the  other,  to  conceal  and  make  good  a  defalcation,  no  other  person  having 
knowledge  of  the  fact  of  the  defalcation  or  the  misappropriation  of  the  money. 
Heldj  that  the  fact  that  the  treasurer  upon  a  private  memorandum  charged  himself 
with  the  sums  fraudulently  withdrawn  by  hun  was  immaterial,  and  that  the  cor- 
poration receiving  the  money  without  consideration  could  not  avoid  liability  for  its 
return  by  showing  that  the  treasurer  entered  the  same  upon  the  books  of  the  other 
corporation  as  loans  to  other  persons,  and  tiiat  Vie  latter  corporation  had  endeav- 
ored to  collect  the  same  from  such  persons. 

Reported  case  from  supreme  judicial  court,  Sufifolk  county;  Devens.  Judge. 

This  action  was  by  tlie  Atlantic  Cotton-Mills  against  the  Indian  Orchard 
Mills,  and,  taken  with  the  declaration  in  set-off  and  the  answers  thereto,  was 
one  brougiit  to  settle  all  accounts  between  the  parties,  of  which  the  contro- 
verted parts  related  to  certain  losses  caused  by  the  defalcation  of  William 
Gray,  Jr.,  from  1881  to  August,  1886.  Gray  was  the  treasurer  of  both  com* 
panieSp  and  committed  frauds  on  both.  The  frauds  were  discovered  on  the 
last-mentioned  day,  and  Gray  then  resigned  both  offices.  There  was  a  legiti- 
mate course  of  borrowing  and  lending  on  book-account  between  the  parties, 
conducted  wholly  by  Gray,  by  means  of  checks  of  one  mill  in  favor  of  the 
other,  and  the  plaintiff's  claim  was  for  the  balance  of  this  loan  account,  which, 
as  appeared  by  their  ledgers,  was  $365,500.  The  defendants  contended  that 
the  amount  actually  due  was  $146,385.52,  and  that  they  were  entitled  to  re- 
cover upon  their  declaration  in  set-off  the  sum  of  $219,114.48.  The  auditor 
to  whom  the  case  was  referred  found,  among  other  things,  as  follows:  "When 
the  frauds  were  exposed  August  14,  1886,  the  transfers  of  cash  by  checks,  as 
above  mentioned,  made  to  conceal  the  truth,  were  larger  by  the  defendants  to 
the  plaintiffs  than  from  the  plaintiffs  to  the  defendants  by  the  sum  in  dispute, 
viz.,  $219,114.48,  which  is  the  difference  between  $365,500  and  $146,385.52; 
and  the  question  is  whether  the  defendants  ought  to  be  credited  with  this 
amount.  The  balance  is,  in  a  certain  sense,  accidental;  depending  on  the 
fa(  t  that  the  frauds  were  discovered  about  six  weeks  after  the  Atlantic  Mills 
had  made  up  their  semi-annual  account,  at  which  time  their  cash  was  made 
good  from  the  defendants*  treasury,  and  before  Gray  had  gone  far  in  prepar- 
ing for  the  next  settlement  with  the  defendants  by  transferring  to  their  credit 
checks  of  the  Atlantic  Mills.  He  had  in  fact  transferred  about  $50,000.  If 
the  Atlantic  Mills  can  hold  this  sum  of  $219,114.48,  their  loss  by  Gray  will 
be  $47,627.57,  and  that  of  the  defendants  $486,680.  It  follows,  from  the 
mode  in  which  the  transfers  of  cash  were  made,  that  if  each  company  is 
charged  with  the  checks  transferred  to  it  from  the  other  the  exact  amount  of 
money  taken  by  Gray  from  each  company  will  be  lost  by  the  company.  This 
is  the  mode  of  accounting  contended  for  by  the  defendants.  If  tlie  Indian 
Orchard  Mills  can  recover  of  the  Atlantic  Mills  the  balance  of  $219,114.48,  it 
will  not  extinguish  the  deficit  in  its  cash,  shown  by  the  memoranda,  $187,- 
950,  but  it  will  receive  the  sum  of  $31,164.48  towards  refunding  the  sums 
earned  through  its  books  to  fictitious  persons.  I  rule,  as  matter  of  law,  that 
the  account  should  be  made  up  as  asked  for  by  the  defendants,  and  that  con- 
sequenUy  the  defendants  owe  the  plaintiffs  $146,385.52  and  interest."    The 

*  Where  the  c^hler  of  a  bank  fnradulently  procures  plaintiff's  note  as  an  accommo- 
dation, for  his  personal  benefit^  and.  selling  the  same,  receives  in  payment  a  draft, 
which  he  indorses  to  his  bank,  it  being  ignorant,  except  through  him,  of  the  circum- 
stances of  the  transaction,  the  bank  is  not  charged  with  notice  of  the  fraud,  toe  nsual 
presumption  that  an  agent  has  disclosed  his  knowledge  to  his  principal  not  in  this  case 
arising,  sinoo  the  circumstances  rend  or  it  certain  that  the  cashier  did  not  so  disclose 
his  knowledge  to  the  bank.  HummeU  v.  Bank,  (Iowa,)  87  N.  W.  Kep.  95^ 
v.l7N.E.no.5— 32 
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case  was  heard  upon  the  auditor's  report  in  the  supreme  Judicial  court,  and 
reported  to  the  full  court.    Other  facts  are  stated  in  the  opinion. 

J  Q,  Abbott,  R,  M,  Morse,  Jr.^  and  C.  8.  Hamlin,  for  plaintiff. 

The  defendant  h&s  the  burden  of  proof  to  maintain  this  claim  in  set-off.  If 
it  could  not  maintain  an  independent  action  to  recover,  it  cannot  maintain  its 
claim  in  set-off.  The  magnitude  of  the  amounts  involved  has  no  legal  sig- 
nificance. The  sole  inquiry  is  whether,  upon  legal  principles,  the  defendant 
can  recover  this  money  oX  plaintiff.  Bank  v.  Bank,  10  Gray.  559.  The 
plaintiff  contends  that  this  loss  must  remain  where  it  has  fallen,  and  that  the 
Indian  Orchard  cannot  recover  on  any  part  of  its  claim  in  set-off.  The  plain- 
tiff, in  denying  the  defendant's  right  to  maintain  its  claim  in  set-off,  relies 
on  these  propositions:  (1)  That  it  was  a  creditor  of  Gray  for  the  amount  of 
each  of  his  abstractions  from  its  treasury;  (2)  that  the  checks  or  the  proceeds 
of  the  checks  of  the  Indian  Orchard  Mills  transferred  by  Gray,  without  re- 
gard to  his  intention  as  to  their  use,  have  in  fact  been  appropriated  to  the 
p£^ment  of  his  debts  to  the  Atlantic  Mills;  (3)  that  Gray  had  the  legal  title  to 
the  checks  and  funds  on  which  they  were  drawn,  and  did  in  fact  transfer  that 
title  to  the  plaintiff;  (4)  that  the  Atlantic  Mills  had  no  actual  knowledge  of 
Gray's  fraud;  (5)  that  Gray's  knowledge  will  not  be  imputed  to  the  plaintiff; 
(6)  that  even  if  the  defendant  could  maintain  its  claim  where  the  frauds  were 
perpetrated  by  two  persons,  one  of  whom  was  the  agent  of  plaintiff  and  the 
other  of  the  defendant,  it  cannot  do  so  where  the  frauds  are  those  of  a  com- 
mon fiduciary;  (7)  that  the  Indian  Orchard  Mills  has  been  negligent  in  the 
management  of  the  business,  especially  as  regards  its  relation  with  Gray  and 
with  the  plaintiff,  and  that  by  reason  of  that  negligence  it  has  caused,  or  has 
contributed  to  cause,  the  losses  out  of  which  this  controversy  has  arisen,  and 
that,  therefore,  it  cannot  maintain  its  claim  in  set-off;  (8)  that  it  is. estopped 
to  deny  the  correctness  of  the  transactions  as  shown  on  its  books.  In  exam- 
ining the  authorities,  we  consider  first  the  very  few  cases  upon  which  the  de- 
fendant will  probably  base  its  claim.  But  they  can  re^idily  be  distinguished 
from  the  case  at  bar.  Bank  v.  Bank,  10  Gray,  532;  Skinner  v.  Bank,  4  Al- 
len, 290;  Bank  v.  U.  8.,  16  Ct.  01.  64;  Bank  v,  U.  8.,  114  U.  S.  401,  5  Sup. 
a.  Bep.  888.  See  Bigelow,  Fraud,  239,  note;  Distilled  iSpirits,  11  WaU.  356. 
We  now  proceed  to  examine  the  decisions  of  this  court  which  bear  upon  any 
of  the  propositions  involved  in  this  case.  Ingraham  v  Bank,  13  Mass. 
208;  Bank  v.  Plimpton,  17  Pick.  159;  SchooUDUt.  v.  Bank,  102  Mass.  174; 
Thacher  v.  Pray,  113  Mass.  291,  Pope  v.  lA}witz,  14  Bradw.  96;  Innerarity  v. 
Bank,  139  Mass.  332, 1 N.  E.  Rep.  282.  Here,  as  in  the  case  at  bar,  one  of  two 
innocent  parties  must  suffer  by  the  fraud  of  their  common  agent  or  fiduciary, 
and  it  was  determined  that  the  loss  must  rest  where  it  had  fallen.  See,  also,  In- 
surance Co.  V.  Abbott,  131  Mass.  397.  But  there  are  a  series  of  decisions  in 
harmony  with  the  Massachusetts  cases  above  cited,  wherein  tlie  courts  have 
dealt  more  closely  with  the  precise  question  presented  in  this  case,  so  far  as  it 
arises  from  the  fraud  of  a  common  fiduciary,  though  in  none  of  them,  it  is 
submitted,  have  the  facts  been  so  favorable  to  the  plaintiff's  contention.  Ex 
parte  Apsey,  3  Brown,  Oh.  265;  Jaques  v.  Marquand,  6  Cow.  497;  Durdap 
V.  Limes,  49  Iowa.  177;  Hollembaek  v. More,  44  N.  Y.  Super.  Ct.  107;  Thorn- 
dike  V.  Hunt,  3  De  Gex  &  J.  563;  Vase  v,  James,  29  Beav.  512;  Taylor  v. 
Blakelock,  32  Ch.  Div.  560.  But  the  defendant  may  claim  that  the  Atlantic 
Mills  is  not  an  innocent  holder,  because  Gray's  knowledge  of  the  fraud  should 
be  imputed  to  it.  To  this  the  plaintiff  answers  that,  upon  the  well-settled 
law  in  this  state,  Gray's  knowledge  will  not  be  imputed  to  the  plaintiff.  See 
statement,  Devbns,  J.,  in  Innerarity  v.  Bank,  ubi  supra;  Bank  v.  Lewis, 
22  Pick.  24;  Barnes  v.  Qas-Light  Co.,  27  N.  J.  Eq.  33;  Bank  v.  Christopher, 
40  N.  J.  Law,  435;  Billauxiy  v.  Butler,  135  Mass.  479.  This  sUtement  of 
the  law  is  supported  by  numerous  decisions,  beginning  with  Kennedy  v.  ifreeut 
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3  Mylne  &  K.  699;  Ca'te  v.  Cave,  15  Ch.  Div.639.  See,  also,  Sankey  v.  ulZeoj- 
ander,  9  Ir.  Eq.  259;  Waldy  v.  Gray,  L.  R.  20  Eq.  238;  In  re  Southamptone* 
Estate,  16  Gb.  Div.  178;  In  re  Bank,  L.  B.  5  Ch.  358;  In  re  Railtoay  Co.^ 
L.  B.  7  Ch.  161;  Kettlewell  v.  W^afoon,  21  Ch.  Div.  685;  De  Kay  v.  JTafer 
Co.,  38  N.  J.  Eq.  158 ;  Barton  v.  Burley,  13  Fed.  Bep.  811 ;  Wheel  Co.  v.  ITa^on 
Co.,  20  Fed.  Bep.  699;  Holland  v.  Zfari,  L.  B.  6  Ch.  678.  It  may  well  be 
questioDed  whether  the  fact  that  Gray  was  the  commoii  treasurer  of  both 
mills — a  common  fiduciary — does  not  absolutely  preclude  any  question  of  im« 
puted  notice  from  being  raised.  Neither  can  sliow  a  better  right  to  be  made 
whole  than  can  the  other.  The  one,  therefore,  upon  whom  the  loss,  because 
of  the  fraud  of  the  agent,  has  fallen,  must  remain  the  sufferer.  If  it  were 
necessary  for  the  decision  of  the  case,  it  might  further  be  claimed,  upon  the 
doctrine  of  Dana  y.  Bank,  132  Mass.  156,  that  the  defendant  has  failed  to  use 
such  diligence  as  it  was  bound  to  use  to  entitle  it  to  maintain  the  action  in 
set-off.  Further,  the  defendant  is  estopped  to  deny  the  correctness  of  the 
transactions  as  shown  on  its  books.  Bank  v.  Root,  2  Mete.  522;  Whiting  v. 
Wellington,  10  Fed.  Bep.  810;  Com.  v.  Bank,  137  Mass.  431. 

W.  Q.  Russell  and  Geo,  Putnam,  for  defendant. 

This  action  is  brought  to  recover  the  balance  of  an  account  between  the 
two  corporations.  Plaintiff  is  entitled  to  recover  or  to  have  credit  for  the 
sums  paid  directly  from  its  cash  to  plaintiff,  entered  on  plaintiff's  cheek-book, 
and  received  and  used  by  plaintiff;  and  the  ^ecie^,  memoranda  of  Gray,  called 
his  private  accounts,  cannot  be  used  to  change  the  characterof  such  payments. 
We  claim  the  right  to  have  the  record  duly  completed,  and  to  treat  the  trans- 
actions as  lawful.  We  deny  the  competency  of  any  secret  or  private  memo- 
randa to  control  their  legal  effect.  The  secret  memoranda  or  ''private  ac- 
counts" of  Mr.  Gray  are  not  competent  evidence  against  either  company,  (1) 
because  neither  company  was  a  party  to  or  had  knowledge  of  the  private  ac- 
counts; (2)  because  it  is  not  competent  to  show  that  the  transactions  which 
were  perfectly  lawful  in  themselves  were  entered  into  from  an  unlawful  mo- 
tive, for  the  purpose  of  giving  them  an  unlawful  character.  The  acts  of  the 
most  dishonest  trustee  will  be  taken  to  be  honest  and  lawful,  so  far  as  they 
can  be  so  taken.  In  re  HalletVs  Estate,  13  Ch.  Div,  727, 747;  Drakev.  Cur^ 
tis,  1  Cusli.  416.  Upon  the  same  principle.  Gray  cannot  be  heard  to  say,  nor 
can  plaintiff  use  his  statement,  that  defendant's  money,  which  he  had  a  right 
to  pay  over  to  them  on  defendant's  account,  was  in  fact  wrongfully  paid  over 
to  them  on  Gray's  account.  Even  if  Gray  had  no  right  to  lend  the  money  of 
the  one  mill  to  the  other,  so  that  the  transaction  could  not  be  in  any  way 
viewed  as  a  lawful  one,  the  result  would  be  that  the  party  receiving  the  money 
would  be  bound  to  refund  it  to  the  party  from  whom  it  was  taken,  without  re- 
gard to  any  unlawful  or  unauthorized  contracts  made  by  its  agent  without  its 
knowledge.  This  proposition  is  illustrated  and  enforced  by  the  case  of  TtlS' 
graph  Co.  v.  Bank,  L.  B.  7  Exch.  119.  See,  also.  Gray  v.  Lewis,  h,  B.  8  Ch. 
1035.  It  is  an  argument  of  no  little  weight  in  support  of  defendant's  position 
that  the  result  of  it  will  be  to  leave  each  corporation  to  lose  the  exact  sum 
stolen  from  it  by  Gray.  The  only  real  transactions  are  the  thefts,  and  the 
losses  from  these  should  rest  where  they  originally  fell.  If  Gray's  private 
memoranda  are  taken  into  account,  the  most  favorable  result  to  the  plaintiff 
would  be  that  they  would  show  tiiat  the  unposted  checks  represent  money 
stolen  by  him  from  one  company  and  used  by  him  to  make  good  the  deficiency 
in  the  cash  of  the  other  company.  Bank  v.  Bank,  10  Gray,  532;  Skinner  v. 
Bank,  4  Allen,  290;  U.  S.  v.  Bank,  96  U.  S.  30;  Bank  v.  IT.  8.,  16  Ct.  CI. 
54;  Telegraph  Co.  v.  Bank,  L.  B.  7  Exch.  119.  The  present  case  differs  from 
these  only  in  the  fact  that  the  same  person  was  the  agent  of  both  parties. 
Olmsted  v.  Hotailing,  1  Hill,  317;  Bank  v.  U.  8.,  114  U.  S.  401,  5  Sup.  a. 
Bep.  888.    The  plaintiffs  contend  that  they  are  not  chargeable  with  notice  ot 
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the  fact  that  the  money  taken  from  the  Indian  Orchard  Mills,  and  applied  bj 
Gray  to  the  payment  of  his  debt  ta  the  Atlantic  Mills,  was  stolen,  on  the 
ground  that  the  imputation  of  notice  to  the  principal  of  facts  known  to  his 
agent  does  not  arise  when  the  agent  is  engaged  in  a  fraudulent  transaction, 
so  that  it  must  be  presumed  that  he  would  fail  to  communicate  to  his  princi- 
pal the  facts  of  which  notice  is  sought  to  be  imputed.  The  true  reason  for 
the  imputation  of  notice  is  that  the  agent  represents  the  principal.  Boursot 
V.  Savage,  L.  R.  2  Eq.  134;  Espin  v.  Femherton,  3  De  Gex  &  J.  547;  Sankey 
V.  Alexander,  9  Ir.  K.  Eq.  259,  269,  note,  318;  Oave  v.  Cave,  15  Ch.  Div.  689; 
Bradley  v.  Riches,  9  Ch.  Div.  189,  195,  196;  Bank  v.  Bank,  10  Gray,  582; 
Skinner  v.  Bank,  4  Allen,  290;  U.  S.  v.  Bank,  96  U.  S.  30;  Telegraph  Co. 
V.  Bank,  L.  B.  7  Exch.  119;  Bank  v.  U.  8„  16  Ct.  CI. 54;  Kennedy  v.  Green, 
3  Mylne  &  K.  699;  Holland  v.  Hart,  L.  R.  6  Ch.  678;  Sankey  v.  Alexander, 
9  Ir.  R.  Eq.  259;  BcKay  v.  Water  Co.,  88  N.  J.  Eq.  158;  DiUaway  v.  BjUler, 
135  Mass.  479;  In  re  Bank,  L.  R.  5  Ch.  358;  Bradley  v.  Riches,  9  Ch.  Div. 
189;  Thacher  v.  Pray,  113  Mass.  291;  Bank  v.  Plimpton,  17  Pick.  159; 
School-Dist.  V.  Bank,  102  Mass.  174,  Thompson  v.  Carttmight,  33  Beav.  178; 
Waldy  V.  Gray,  L.  R.  20  Eq.  238;  Atterbury  v.  Wallis,  8  De  Gex,  M.  &  G. 
454;  In  re  Railway  Co.,  L.  R.  7  Ch.  161 ;  Innerarity  v.  Bank,  139  Mass.  332, 
1  N.  E.  Rep.  282;  In  re  Southampton's  Estate,  L.  R.  16  Ch.  Div.  178;  Insur- 
ance Co.  V.  Minch,  53  K.  Y.  144;  DiUaway  v.  Butler,  185  Mass.  479;  Barnes 
V.  Gas-Light  Co.,  27  N.  J.  Eq.  33;  Dana  v.  Bank,  132  Mass.  156.  The  ques- 
tion, however,  when  properly  stated,  is  not  whether  Gray's  knowledge  is  to 
be  imputed  to  the  plaintiff,  but  whether  the  plaintiff  received  our  money  in 
payment  of  Gray's  debt,  in  ignorance  that  it  was  ours.  The  burden  is  not 
upon  us  to  show  knowledge,  but  upon  them  to  show  ignorance,  l^elegraph 
Co.  V.  Bank,  L.  R.  7  Exch.  119.  To  assume  that  either  corporation  dealt 
with  Gray  as  its  debtor  is  to  assume  an  impossibility.  To  assume  it  as  to  the 
Atlantic  involves  its  knowledge  of  his  fraud.  Neither  company  could  have 
received  the  check  of  the  other  to  its  order*  in  payment  of  a  debt  arising  out 
of  Gray's  thefts,  without  being  bound  to  inquire  how  he  came  by  it.  See  Bank 
V.  Bangs,  106  Mass.  441,  445,  ad  fin.  Defendant  is  not  chargeable  with  no^ 
tice  of  the  fact  that  a  part  of  the  sums  received  by  plaintiff  from  defendant's 
cash  were  entered  upon  its  books  as  a  loan  to  Clifford.  Telegraph  Co.  v. 
Bank,  L.  R.  7  Exch.  119;  Gray  v.  Lewis,  L.  R.  8  Ch.  1035.  This  defense  of 
plaintiff's  to  defendant's  claim  for  credits  amounts  to  a  claim  of  estoppel.  The 
plaintiff  claims  that  we  are  bound  by  the  knowledge  which  Mr.  Cram  acquired 
in  his  examination  of  the  accounts  of  the  company,  of  the  Clifford  loan  ac- 
count, and  of  the  private  account  of  Mr.  Gray.  See  Bank  v.  Bank,  10  Gray, 
532;  iTisurance  Co.  y.  Minch,  53  N.  Y  144;  Dana  y.  Bank,  132  Moss.  156; 
also  Atterbury  v.  WaUis,  supra.  But  the  imputation  of  Cram's  knowledge  to 
the  defendant  would  not  help  the  plaintiff.  We  do  not  seek  to  hold  the  bene- 
fit of  any  wrong  committed  by  Gray  or  concealed  by  Cram.  The  supposed  neg- 
ligence of  Indian  Orchard  Mills  directors  in  not  discovering  the  frauds  is  re- 
lied on  as  a  defense  to  the  defendant's  claim  in  set-off.  We  were  under  no 
obligation  to  the  plaintiff  to  watch  our  treasurer;  certainly  under  no  obliga- 
tion to  watch  theirs.  Plaintiff  claims  that  certain  cases  cited  establish  the 
proposition  that,  when  a  trustee  of  two  funds  makes  up  a  deficiency  in  one 
fund  with  money  belonging  to  the  other,  the  latter  fund  cannot  recover  the 
money  from  the  former.  We  submit  that  all  these  crises  disclose  a  settlement 
by  the  defaulting  trustee  with  some  one  representing  the  deficient  fund,  and 
having  no  notice  of  the  source  whence  the  deficiency  was  made  good.  Thorn- 
dike  V.  Hunt,  3  De  Gex  &  J.  563;  Case  y.  James,  3  De  Gex,  F.  &  J.  256;  Tay- 
lor v.  Blakelock,  82  Ch.  Div.  560;  Ex  parte  Apsey,  3  Brown.  Ch.  265;  Jagues 
V.  Marquand,  6  Cow.  497.  Doubted  in  Jewett  v.  Phillips,  5  Allen,  150; 
Hollembaek  v.  More,  44  N.  Y.  Super.  Ct.  107;  Dunlap  v.  Limes,  49  Iowa, 
177. 
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C.  Allen,  J.  The  only  question  in  this  case  is  whether  the  defendant  is 
entitled  to  be  allowed,  by  way  of  set-off,  for  certain  checks,  amounting  to  the 
sum  of  ^219,144.48,  which  were  fraudulently  drawn  by  Gray  on  account  of 
the  defendant  in  favor  of  the  plaintiff,  as  shown  in  the  auditor's  report,  and 
transferred  to  and  used  for  the  benefit  of  the  plaintiff.  There  is  no  doubt 
that  there  has  been  an  unauthorized  transfer  of  property  to  this  amount  from 
the  treasury  of  the  defendant  corporation  to  the  treasury  of  the  plaintiff  cor- 
poration, without  any  consideration  as  between  the  two  corporations.  It  was 
a  fraudulent  transfer  by  Gray,  who  was  the  treasurer  of  both  corporations. 
If  tliis  were  all  there  was  to  it,  it  would  be  quite  plain  that  the  plaintiff  could 
not  in  good  conscience  retain  the  money.  The  doctrine  is  universal,  and  pre- 
vails alike  at  law  and  in  equity,  that  a  person,  though  innocent,  cannot  avail 
himself  of  an  ad  vantage  obtained  by  the  fraud  of  another,  unless  there  is  some 
consideration  moving  from  himself.  It  was  long  ago  declared  by  Lord  Mans- 
field that,  ''although  a  third  person  shall  not  be  punished  for  the  fraud  of 
another,  he  shall  not  avail  himself  of  it.  There  is  no  case  in  the  law  where 
that  can  be  done."  Hobson  v.  Caize,  1  Doug.  228;  Bank  v.  BanJc,  10  Gray, 
532,  546;  Olmsted  ▼.  HoUnling,  I  Hill,  317;  Udell  v.  AtherUm,  7  Hurl.  &'• 
K.  171;  Huguenin  ▼.  Baaeley,  14  Ves.  273;  Scholefleld  v.  Templer,  4  De  Gex 
A  J.  429;  Topham  v.  Duke  of  Portland,  1  De  Gex,  J.  &  8.  517,  569;  Hus- 
sell  v.  Jackson,  10  Hare,  204,  212. 

The  ground  on  which  the  plaintiff  asserts  a  right  to  retain  the  money  is 
that  Gray  bad  embezzled  its  funds,  as  well  as  the  funds  of  the  defendant,  to 
a  large  amount,  and  that  it  is  entitled  to  apply  the  money  thus  received  from 
him  to  reduce  his  indebtedness  for  such  embezzlements,  and  treat  the  same  as 
a  payment  pro  tanto;  that  from  the  nature  of  the  transaction  the  law  stamps 
it  as  a  payment;  and  that  thus  the  plaintiff  is  a  holder  of  the  funds  for  a  val- 
uable consideration.  There  is  no  doubt  that  a  thief  may  use  stolen  money,  or 
stolen  negotiable  securities  before  their  maturity,  to  pay  his  debts,  and  in 
such  case  an  innocent  creditor  may  retain  the  payment.  But  this  doctrine  is 
inappli&ible  to  the  present  case,  for  two  reasons:  In  the  first  place,  under 
the  circumstances  disclosed  in  the  auditor's  report,  the  plaintiff  cannot  be  con- 
sidered as  an  innocent  creditor, — that  is,  a  creditor  without  notice;  and,  more- 
over, the  transaction  did  not  amount  to  a  payment.  It  is  true,  I  hat  no  officer 
of  the  plaintiff  besides  Gray  knew  of  the  fraudulent  origin  of  these  checks; 
but,  in  the  very  transaction  of  receiving  them,  the  plaintiff  was  represented 
by  Gray,  and  by  him  alone,  and  is  bound  by  his  knowledge.  It  is  the  snme 
as  if  the  plaintiff's  directors  had  received  the  checks  knowing  what  he  knew. 
For  the  purpose  of  accepting  the  checks.  Gray  stood  in  tiie  place  of  the  plain- 
tiff, and  was  the  plaintiff.  It  is  quite  immaterial,  in  reference  to  this  ques- 
tion, in  what  manner  or  by  what  officers  of  the  corporation  the  funds  were 
afterwards  used.  The  important  consideration  is  how  the  plaintiff  became 
possessed  of  the  money;  and  it  is  apparent  that  it  was  through  the  act  of  no 
other  pei*son  than  of  Gray  himself.  It  is  not  as  if  Gray  had  stolen  the  money, 
and  then  called  the  directors  of  the  plaintiff  corporation  together,  and  in- 
formed them  of  his  indebtedness,  and  of  his  desire  to  make  a  payment  on  ac- 
count, and  had  then  paid  over  to  them  the  money  as  money  coming  from  him- 
self, and  they  had  received  it  without  knowledge  or  suspicion  that  it  bad  been 
stolen,  and  given  him  credit  for  it  on  part  payment.  There  was  no  transac- 
tion'whatever  between  Gray  and  the  plaintiff,  in  respect  to  the  transfer  of 
this  money,  in  which  the* plaintiff  was  represented  either  in  whole  or  in  part 
by  any  other  person  than  by  Gray;  and  therefore,  even  though  the  transfer 
to  the  plaintiff  had  been  made  in  bank  bills  or  In  gold  coin,  (which  it  was 
not,)  the  plaintiff  must  be  deemed  to  have  had  knowledge  of  the  true  owner- 
ship, because  in  receiving  the  funds  it  acted  solely  through  Gray's  agency.  It 
must  be  deemed  to  have  known  what  he  knew,  and  it'can not  retain  tlie  bene- 
iit  of  his  act  without  accepting  the  consequences  of  his  knowledge.    The 
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plaintiff  cannot  obtain  greater  rights  from  his  act  than  if  it  did  the  thing 
itself  knowing  what  he  knew.  Such  is  the  doctrine  eitlier  expressly  declared 
or  necessarily  involved  in  numerous  adjudged  cases.  The  leading  case  in  this 
commonwealth  is  Bank  v.  Banky  10  Gray,  632,  where  there  was  the  sem- 
blance of  an  accounting  between  the  guilty  agent  and  other  officers  of  the 
bank  which  received  the  money,  but  it  was  held  that  there  was  no  real  ac- 
counting, and  the  general  principle  was  held  to  be  applicable.  That  case  was 
followed  by  Skinner  v.  Bank,  4  Allen,  290,  where  the  facts  were  similar.  In 
Loring  v.  BrodietlM  Mass.  453,  468,  one  of  the  numerous  questions  dis- 
cussed, arose  upon  the  following  alleged  facts:  Brodie,  as  trustee,  held  cer- 
tain trust  funds,  and  as  an  individual  owed  the  Merchants'  National  Bank. 
Fuller  was  cashier  of  the  bank,  and  was  also  the  agent  of  Brodie.  As  such 
agent,  Puller  w^as  in  possession  of  certain  moneys  belonging  to  Brodie's  trust 
funds,  and  wrongfully  paid  the  same  in  discharge  of  Brodie*s  private  indebt- 
edness to  the  bank,  either  to  himself  as  cashier  of  the  bank,  or  to  the  teller, 
who  was  under  him.  On  a  bill  in  equity  by  the  cestuia  qtie  trtistent,  it  was 
declared  by  the  court  that,  if  these  facts  were  proved,  the  bank  must  restore 
the  money  thus  paid;  that  Fuller's  knowledge  was  the  knowledge  of  the 
bank;  and  that  the  bank  could  not  receive  the  trust  funds,  except  charged 
with  the  knowledge  which  the  cashier  had,  and  subject  to  the  responsibilities 
which  that  Involved.  But  the  court  found  that  the  proof  was  not  sufficient 
to  establish  the  facts  as  charged ;  and  in  another  part  of  the  same  case,  on 
page  458,  a  similar  application  of  the  same  general  doctrine  was  made,  in 
holding  the  bank  chargeable  with  Fuller's  knowledge  that  certain  securities 
pledged  by  Fuller  as  Brodie's  agent  to  tfie  bank,  and  received  by  Fuller  as 
cashier,  were  trust  funds.  The  court  say:  "If  Fuller  was  the  instrument  of 
Brodie  in  committing  a  fraud  on  the  bank  by  unlawfully  transferring  to  it 
the  securities  of  another,  whether  he  concealed  this  fact  or  not,  the  Iwtnk 
could  not  take  the  securities  from  his  hands,  or  hold  them  in  its  custody,  ex- 
cept with  the  knowleiige  he  had.  Theoiily  authority  the  bank  could  have  to 
hold  or  sell  them  was  under  the  contract  made  by  or  through  Fuller,  its  cash- 
ier." See,  also,  U.  S.  v.  Bank,  96  U.  S.  80;  Bank  v.  U.  8.,  114  U.  S.  409,  5 
Sup.  Ct.  Rep.  888.   . 

The  effect  of  knowledge  is  to  put  the  plaintiff  in  the  same  position  that  it 
would  be  in  if  there  were  no  pretense  of  a  consideration  moving  from  it.  In 
order  to  entitle  it  to  retain  the  defendant's  funds,  both  elements  must  exist, — 
a  good  consideration,  and  the  want  of  knowledge  that  the  funds  belonged  to 
the  defendant.  Such  want  of  knowledge  cannot,  in  the  view  of  the  law,  ex- 
ist, where  the  party  in  the  particular  transaction  is  represented  solely  by  one 
who  has  knowledge.  The  rule  is  general  that  if  one  assumes  to  do  an  act 
which  will  be  for  the  benefit  of  another  commits  a  fraud  in  so  doing,  and  tl)e 
person  to  whose  benefit  the  fraud  will  inure  seeks  after  knowledge  of  the 
fraud  to  avail  himself  of  that  act,  and  to  retain  the  benefit  of  it,  he  must  be 
held  to  adopt  the  whole  act,  fraud  and  all,  and  to  be  chargeable  with  the  knowl- 
edge of  it,  so  far  at  least  as  relates  to  his  right  to  retain  the  benefit  so  secured. 
This  rule  is  applied  to  preferences  under  insolvent  or  bankrupt  laws,  where 
fraudulent  knowledge  of  the  creiiitor's  agent  or  attorney  is  imputed  to  the 
creditor,  though  he  himself  is  personally  innocent.  Bush  v.  Moore,  133  Mass. 
198,  200;  Rogers  v.  Palmer^  102  U.  S.  263.  And  for  numerous  other  illustra- 
tions of  the  chargeability  of  a  principal  with  his  agent's  knowledge,  reference 
may  be  made  to  the  following  cases:  Bank  v.  Cushman,  121  Mass.  490;  Suit 
V.  Wood?iall,  113  Mass.  391;  Sarttoell  v.  North,  144  Mass.  188,  10  N.  E.  Rep. 
824;  Moseley  v.  Hatch,  108  Mass.  517;  Distilled  SpiHts,  11  Wall.  356;  Dog^ 
gett  v.  Emerson,  3  Story,  700,  735;  Bank  v.  Milford,  36  Conn.  93;  Bank  v. 
Davis,  2  Hill,  451,  464;  Bennett  v.  Judson,  21  N.  Y.  238;  Crans  v.  Hunter, 
28  N.  Y.  389;  Qlyn  v.  Baker,  13  East,  509.  516;  Dresser  v.  Norwood,  17  C.  B. 
(N.  S.)  466;  Boursot  v.  Savage,  L.  B.  2  Eq.  134;  Holland  v.  Hart,  L.  R.  6  Ch. 
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678;  Bspin  v.  Femherton.  8  De  Gex  &  J.  547;  Telegraph  Co.  v.  Bank,  li.  R. 
7  Exch.  119;  Bradley  v.  Riclies,  9  Ch.  Div.  189;  Blackburn  v.  Vigors,  17  Q. 
B.  Div.  553,  559,  on  appeal,  55  Law,  J.  Q.  B.  347.  We  have  preferred  to  put 
the  decision  of  this  point  upon  the  broad  ground  that  if  the  treasurer  of  a  cor- 
poration is  a  defaulter,  and  his  defalcation  is  as  yet  unknown  and  unsuspected, 
and  he  steals  money  from  a  third  person,  and  places  it  with  the  funds  of  the 
corporation  in  order  to  conceal  and  make  good  his  defalcation,  and  the  corpo- 
ration uses  the  money  as  its  own,  no  other  officer  knowing  any  of  the  facts, 
the  corporation  does  not  thereby  acquire  a  good  title  to  the  money  as  against 
the  true  owner,  but  the  latter  may  maintain  an  action  against  the  corporation 
to  recover  back  the  same.  But  it  is  also  apparent  that  in  the  present  case  the 
decision  might  rest  upon  a  narrower  ground.  The  fraudulent  transfers  were 
made  by  checks  of  the  defendant,  payable  to  the  order  of  the  plaintiff,  and 
these  checks,  before  being  available,  must  necessarily  have  been  indoi*sed  by 
the  plaintiff,  by  some  officer  authorized  to  Indorse  checks  payable  to  its  order. 
If  these  checks,  therefore,  were  taken  by  the  plaintiff  in  payment  of  indebted- 
ness of  Gray,  tliey  carried  notice  upon  their  face  that  they  were  checks  of  the 
defendant,  not  payable  to  Gray's  order,  but  to  the  order  of  the  plaintiff.  Now, 
assuming  that  Gray's  transaction  had  been  conducted  with  some  other  officers 
of  the  plaintiff,  who  represented  that  corporation,  it  is  impossible  to  suppose 
that  they  could  have  accepted  these  checks,  in  extinguishment  of  a  known  in- 
debtedness of  Gray  to  the  plaintiff,  without  being  put  upon  inquiry  as  to  how 
he  came  by  the  defendant's  checks  to  so  large  an  amount,  made  payable  to  the 
plaintiff,  whicli  he  could  apply  upon  his  private  account.  Bank  v.  Bangs, 
T06  Mas&  441,  445,  446. 

Many  authorities  have  been  referred  to  on  behalf  of  the  plaintiff  which  show 
that  an  agent's  knowledge  is  not  in  all  cases  to  be  imputed  to  the  principal. 
As  a  general  thing,  they  fall  within  some  clear  line  of  distin-^tion  from  the 
present  case.  The  most  recent  of  these  cases  is  Innerarity  v.  Bank,  139  Mass. 
332,  1  N.  £.  Rep.  282,  in  which  Burgess,  the  fraudulent  agent,  did  not  rep- 
resent the  bank  in  the  particular  transaction  in  question,  but  he  was  on  one 
side  of  the  transaction  as  representing  himself,  and  otbt*r  officers  of  the  bank 
were  on  the  other  side,  as  representing  the  bank.  Under  such  circumstances, 
his  knowledge  of  his  fraud  was  not  imputed  to  the  bank.  That  case  did  not 
preseut  the  question  whether  a  principal  can  avail  himself  of  the  results  of 
his  agent's  fraud  without  responsibility  for  the  fraud.  So  in  Dillatoay  v. 
Butler^  135  Mass.  479,  where  the  facts  are  not  very  fully  set  forth,  it  suffi- 
ciently appears  that,  in  determining  to  accept  the  fraudulent  mortgage  in 
question,  the  plaintiff  acted  fur  himself  and  innocently,  and  the  supposed 
agent  who  was  privy  to  the  fraud,  and  who  advised  him  to  take  the  mortgage, 
was  not  at  that  stage  of  the  transaction  his  agent,  but  was  acting  in  his  own 
interest,  ^nd  for  the  moi-tgagor,  and  what  he  did  was  not  for  the  benefit  of 
the  plaintiff,  but  a  fraud  upon  him.  He  was  not  a  general  agent  or  solicitor 
for  the  plaintiff,  but  his  agency  for  the  plaintiff  was  limited  to  completing  a 
transaction  which  the  plaintiff  himself  had  determined  to  enter  upon.  In 
Mank  y.  Bank,  10  Gray,  532,  the  dissenting  opinion  goes  upon  the  ground 
that  the  examination  of  the  funds  in  the  teller's  custody  was  in  fact  an  ac- 
counting by  him,  in  which  he  on  the  one  side  represented  himself  as  an  ac- 
counting officer,  and  the  examining  offioei-s  on  the  other  side  represented  the 
bank.  This  view  of  the  facts  did  not  prevail  with  a  majority  of  the  court, 
but  the  principle  relied  on,  even  in  the  dissenting  opinion,  is  entirely  consist- 
ent with  our  present  decision;  while  the  view  of  the  facts  taken  by  the  ma- 
jority of  the  court  brought  that  case  substantantially  under  the  same  rule  ap- 
plicable to  the  present  case.  The  case  of  Ingraham  v.  Bank,  13  Mass.  208, 
is  still  much  relied  on,  notwithstanding  the  explanation  given  in  Bank  v. 
Bank,  10  Gray,  553,  556,  of  the  ground  upon  which  that  decision  must  rest. 
In  that  case,  the  cashier  of  the  Maine  bank  drew  official  checks  as  cashier, got 
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the  money  upon  thenj,  and  placed  the  money  with  the  funds  of  the  bank, 
without  entering  it  upon  the  books.  Thus  the  bank  receiveil  the  money 
raised  upon  its  own  checks,  which  it  was  bound  to  pay,  and  it  might  well  be 
said  that  this  money  was  its  own,  under  these  circumstanes.  Nobody  could 
claim  it  by  any  prior  title,  unless  it  were  the  bank's  upon  which  the  cliecks 
were  drawn;  and  they,  instead  of  seeking  to  reclaim  the  money,  relied  upon 
and  collected  the  checks  which  they  held.  The  statement  by  the  court  that 
''the  transaction  cannot  be  distinguished  from  an  actuid  payment  from  his 
own  funds  to  supply  the  defalcation,"  does  not  imply  that  the  bank  .could  in 
such  Citse  liave  held  the  money,  as  against  the  true  owner,  if  he  had  stolen  it 
from  some  one  else,  or  that  in  such  case  the  money  would  have  been  its  own 
for  all  purposes.  If  such  were  the  necessary  implication  from  the  language 
used,  to  that  extent  the  doctrine  stated  could  not  be  supported.  In  the  Case  of 
the  European  Bank,  L.  li.  5  Ch.  358,  the  decision  was  placed  on  the  ground 
that  the  claim  of  the  Orientiai  Commercial  Bank  to  the  bills  in  controversy, 
as  having  been  purchased  with  their  money,  was  an  equity  attaching  to  the 
bills,  and  that  the  Eastern  Commerciid  Bank,  having  purchased  thera  when 
overdue,  took  them  subject  to  this  equity.  Ttie  question  respecting  which 
Lord  Justice  Gipfard,  in  delivering  judgment,  expressed  his  opinion  that, 
under  the  peculiar  circumstances  disclosed,  the  Eastern  Bank  was  not  affected 
with  notice  through  Puffer,  its  sole  director,  was  not  material  in  the  decision 
of  the  case,  and  his  opinion,  whether  vindicable  or  not,  is  not  an  authoiity. 
The  case  In  re  Railway  Co.,  L.  B.  7  Gh.  161,  stands  upon  the  same  ground  as 
Innerarity  v.  Bank,  ubi  sit^ra.  There  is  also  a  class  of  cases,  which  perhaps 
embraces  the  Cave  of  the  European  Bank,  ubi  supra,  where  the  act  of  the  as- 
sumed agemt  is  not  for  the  benefit  of  his  principal,  but  where,  on  the  con- 
trary, the  agent  forms  a  plan  to  cheat  his  principal;  and  it  is  held  that  in  that 
act  he  does  not  bear  the  character  of  agent,  although  bis  position  as  agent 
may  enable  him  to  carry  out  his  plan.  If  an  agent  misuses  funds  of  his  prin- 
cipal which  are  in  his  hands,  and  devotes  them  to  piivate  purposes  of  his  own, 
that  is  not  an  act  of  agency.  So  if  he  palms  off  poor  securiles  of  his  own 
upon  his  absent  principal,  he  conducting  both  sides  of  the  transaction,  it  can- 
not be  said,  in  a  proper  sense,  that  in  such  transaction  he  represents  his  prin- 
cipal. The  principal  is  unrepresented.  The  agent  cheats  his  principal.  An 
embezzler  does  not  represent  his  principal  while  in  the  act  of  stealing  from 
him,  although  there  is  no  one  else  to  supervise  the  transfer  of  the  property. 
Such  cases  are  Cave  v.  Cave,  15  Ch.  Div.  639;  Kettlewell  v.  Watson,  21  Ch. 
Div.  685;  Be  Kay  v.  Water  Co.,  38  N.  J.  Eq.  158;  Wheel  Co.  v.  Wagon  Co., 
20  Fed.  Rep.  699.  They  serve  to  illustrate  the  position  of  Gray  towards  the 
defendant,  in  drawing  the  checks  in  controversy,  but  do  not  show  that  the 
plaintiff  can  retain  the  benefit  of  them  without  being  chargeable  with  the 
knowledge  which  he  possessed. 

There  is  another  cliiss  of  cases  where  the  same  person  has  been  trustee  of 
two  different  funds,  and  has  fraudulently  transfeiTed  securities  from  one  trust 
fund  to  the  other.  But,  in  each  case  of  this  class  which  has  been  cited,  there 
has  been  something  in  the  nature  of  an  accounting,  and  the  trust  fund  which 
has  received,  and  has  been  held  entitled  to  retain,  the  benefit  has  been  partly 
or  wholly  represented,  either  by  the  cestuis  que  trustent,  or  by  an  innocent 
trustee  representing  them.  Thomdike  v.  Hunt,  3  De  Gex.  &  J.  563;  Taylor 
V.  Blakeloek,  32  Ch.  Div.  560;  Case  v.  James,  29  Beav.  512,  on  appeal,  3  De 
Gex,  F.  &  J.  256.  In  the  last  case,  the  final  decision  was  put  specially  upon 
the  ground  that  the  surviving  trustee  himself,  who  was  the  sole  plaintiff,  and 
sought  to  follow  the  trust  funds,  had  been  guilty  of  a  breach  of  trust  in  wrong- 
fully consenting  to  a  transfer,  and  that  it  did  not  appear  that  any  cestuis  que 
trustent  were  interested  in  the  proceeding  and  that  the  trustee  himself  had 
no  equity  for  his  own  benefit  to  follow  the  funds. 

There  is  another  class  of  cases  which  have  been  cited  for  the  plaintiff  which 
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rest  apon  the  ground  that  money,  or  negotiable  securities,  transferred  to  a 
third  person,  who  receives  them  innocently  as  property  of  the  person  from 
whom  they  come,  for  a  valuable  consideration,  cannot  be  followed  by  the  true 
owner;  and  the  same  rule  extends  to  such  property  received  by  a  firm  from 
one  of  its  raembei-s.  Bank  v.  Plimpton,  17 Pick.  159;  SchooUTHst,  v.  Bank, 
102  Mass.  174;  Thacher  v.  Pray,  113  Mass.  291;  Bx  parte  Apsey,  8  Brown 
Ch.  265;  Jaques  v.  Marquand,  6  Cow.  497;  Dunlap  v.  Limes,  49  Iowa,  177. 
These  cases  do  not  touch  the  principle  upon  which  the  present  decision  rests. 

Thus  far  the  discussion  has  proceeded  upon  the  assumption  that,  even  if 
the  transfer  of  the  defendant's  property  to  the  plaintiff  were  intended  as  a  pay- 
ment on  account  of  Gray's  indebtedness  to  the  plaintiff,  yet  the  plaintiff  would 
not  be  entitled  to  iiold  the  same,  on  the  ground  that  it  would  be  chargeable 
with  Gray's  knowledge  of  the  source  from  which  the  money  came.  But  it  is 
equally  clear  that  the  transfer  cannot  be  considered  as  a  payment  by  Gray  to 
the  plaintiff,  because  it  was  not  so  understood  or  intended  by  either  party. 
There  was  no  accounting  between  them.  Nobody  on  the  part  of  the  plaintiff 
called  Gray  to  any  account,  or  knew  that  be  was  accounting,  or  that  he  was 
indebted  to  the  plaintiff,  or  that  these  funds  had  come  into  the  plaintiff's  pos- 
session, or  that  they  had  come  from  Gray.  Nobody  knew  any  of  these  things 
except  Gray  himself.  Nobody  but  Gray  could  possibly  have  intended  that  the 
transaction  should  amount  to  a  payment,  and  his  intention,  if  entertained, 
was  ineffectual,  because  of  his  fraud.  It  is  not  necessary  to  deny  or  doubt 
that  Gray  might  secretly  transfer  to  the  treasury  of  the  corporation  money  or 
property  of  his  own,  and  thus,  if  the  same  should  be  kept,  extinguish  an 
indebtedness  arising  from  a  former  embezzlement.  There  would  be  nothing 
fraudulent  in  the  act  of  such  a  transfer;  and  the  corporation,  being  lawfully 
in  possession  of  the  money  or  property,  might  properly  keep  it.  But  where 
he  undertook  in  this  manner  to  make  a  payment  by  secretly  transferring  the 
property  of  a  third  person,  the  act  cannot  take  effect  as  a  payment,  because  it 
was  not  received  as  such  by  any  person  acting  on  behalf  of  the  plaintiff. 
There  was  not  even  the  semblance  of  an  accounting.  And  under  these  cir- 
cumstances, if  the  plaintiff  would  adopt  tlie  intention  to  make  it  a  payment, 
it  must  also  adopt  the  fraud.  It  cannot  adopt  so  much  of  Gray's  act  as  was 
beneficial,  and  reject  the  rest.  As  Lord  Kbnyon  said,  in  Smith  v.  Hodson^ 
4  Term  K.  211,  it  cannot  blow  hot  and  cold.  This  ground  also  is  fuily  cov- 
ered by  the  decisions  in  Bank  v.  Bank,  10  Gray,  532,  547-553,  and  tSkinner 
v.  Bank,  4  Alien,  290. 

It  has  been  further  suggested  on  the  part  of  the  plaintiff  that  there  was 
such  a  degree  of  negligence  on  the  part  of  the  defendant  as  ought  to  preclude  it 
from  maintaining  its  claim  to  the  funds  in  controversy.  In  respect  to  this,  it 
is  sufficient  to  say  that  we  see  no  such  negligence  as  ought  to  have  the  effect 
to  deprive  it  of  its  property.  The  fact  that  Gray,  upon  a  private  memoran- 
dum, charged  himself  with  the  sums  fraudulently  withdrawn  by  him,  is  im- 
material. This  act  was  unauthorized,  and  the  defendant  is  not  bound  by  it. 
Entering  it  in  this  manner  did  not  make  the  transaction  a  loan  from  the  de- 
fendant to  Gray.  It  was  none  the  less  a  fraudulent  taking.  The  substantial 
rights  of  the  parties  are  not  affected  by  the  methods  of  book-keeping  adopted 
by  him  to  conce^il  his  frauds,  or  by  entries  made  upon  priw sXeme^noranda  for 
the  purpose  of  keeping  an  account  of  them.  Nor  can  the  plaintiff  avoid  lia- 
bility for  money  which  it  received  without  consideration  by  showing  that 
Gray  fraudulently  entered  the  same  upon  the  defendant's  books  as  loans  to 
other  persous,  and  that  the  defendant  has  endeavored  to  collect  the  same  from 
those  persons.  The  plaintiff  was  not  misled,  and  gained  no  rights  thereby. 
Com.  v.  Bank,  137  Mass.  431;  Holdm  v.  Hoyt,  134  Mass.  181.  The  result 
is  that  judgment  should  be  entered  according  to  the  report  of  tlie  auditor*  So 
ordered. 
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(147  Mass.  171) 

P£ASL£E  V.  Peaslee  et  ah 

Peaslee  et  aL  v.  Peaslee. 

iSvpreme  Judicial  Court  of  Massachusetts.    Essex.    June  19, 1888.) 

1.  Divorce— Practice— Making  Decree  nisi  Absolute— Notice. 

After  the  divorce  of  a  woman  from  bed  and  board,  a  statute  was  passed  provid- 
ing for  divorces  nisi,  and  for  making  them  absolute  after  the  parties  had  lived 
apart  five  ^ears;  and  further  providing  that  parties  divorced  from  bed  and  board 
should  be  in  the  position  of  parties  divorced  nisi.  Thereupon  she  was  divorced 
absolutely,  but  it  did  not  appear  that  notice  was  served  on  the  other  party.  She 
then  married  again,  and  on  the  death  of  her  second  husband  sued  for  dower.  Heldj 
that  the  making  the  divorce  absolute  was  so  far  a  part  of  the  original  proceedings 
that  no  notice  was  necessary  to  confer  jurisdiction,  and  that  she  was  entitled  to 
dower  in  the  estate  of  her  second  husband, 

2.  Dower— J3ab  bt  Axtenuptiai*  Contract— Fraud. 

Demandant's  testimony  that,  being  about  to  execute  an  antenuptial  agreement, 
before  she  had  read  it  through,  she  said  to  her  promised  husband,  ^I  suppose  it  is 
just  as  you  talked?"  that  he  said,  ^'Tes;'*  that  sne  believed  him,  and  signed  with- 
out other  knowledge  of  the  contents ;  and  that  in  fact  the  provision  made  for  her 
was  not  what  he  had  promised  in  the  talk  referred  to,  if  believed,  warranted  a  find- 
ing that  she  was  induced  to  sign  by  fraudulent  misrepresentation. 
8.  Same— Ratification- Acts  during  Coverture. 

A  wife  had  executed  an  antenuptial  contract  to  bar  her  dower,  on  false  repre- 
sentations made  by  her  husband  as  to  its  contents.    Held,  that  she  could  not  ratify 
it  during  coverture,  nor  could  her  acts  during  coverture  be  admitted  in  evidence 
to  explain  her  acts  after  her  husband's  death. 
4  Same— Evidence— Corroboration. 

In  a  suit  for  dower,  where  demandant  testified  that  a  jointure  was  obtained  by 
her  husband  by  false  representations  as  to  its  contents,  statements  made  by  him  to 
others,  which  imported  such  an  arrangement  as  she  testified  to,  were  admissible  to 
support  her  testimony;  the  jury  being  instructed  to  disregard  them  as  mere  ex 
pressions  of  intention. 
6^  Same— Rents  and  Profits. 

A  woman  had  been  induced  by  the  false  representations  of  her  husband  to  exe- 
cute an  antenuptial  contract  to  bar  her  dower,  by  which  the  husband  gave  her  the 
rents  and  profits  of  a  trust-estate  during  coverture,  and  provided  for  the  convey- 
ance of  the  estate  to  her  on  his  death,  and  the  wife  accepted  "^said  transfer"  in  lieu 
of  dower.  Held  that,  to  avoid  the  contract,  she  need  not  return  the  rents  and 
profits  received  during  coverture,  they  being  intended  as  a  marriage  settlement; 
or  execute  a  release  of  the  land,  her  refusal  to  accept  a  deed  after  the  husband's 
death  having  prevented  the  title  from  passing  to  her:  and  that  she  was  not  pre- 
cluded by  having,  since  her  husband's  death,  received  rents  in  ignorance  of  her 
rights. 

Exceptions  from  superior  court,  Essex  county;  Hammond,  Judge.  Ap. 
peal  from  supreme  judicial  court,  Essex  county;  G.  Allen,  Judge. 

The  first  case  was  a  writ  of  dower  by  Abby  D.  Peaslee  against  Byron  L. 
Peaslee  and  others,  devisees  of  Hiram  Peaslee.  The  second  cade  was  a  bill  in 
equity  by  Byron  L.  Peaslee  and  others,  defendants  in  the  first  case,  against 
Abby  D.  Peaslee,  to  enjoin  the  action  at  law.  In  the  first  case,  at  the  trial 
in  the  superior  court,  the  verdict  was  for  the  plaintiff,  and  the  defendants  ex- 
cepted; and  in  the  second  case  the  supreme  judicial  court  sustained  the  de- 
fendants' demurrer,  and  the  plaintiffs  appealed.  The  facts  are  stated  in  the 
opinion. 

Henry  Carter  and  J.  P.  &B,  B.  Jonea,  for  demandant. 

The  decree  of  divorce  from  bed  and  board  was  granted  under  Gen.  St.  c.  107. 
The  decree  from  the  bonds  of  matrimony  was  made  under  St.  1870,  c.  404. 
The  latter  statute  is  retroactive  in  its  terms,  and  has  been  sustained  by  the 
court.  Bigelow  v.  Biyelow,  108  Alass.  38;  8parhawk  v.  Sparhawk,  116 
Miiss.  315.  The  tenants  claim  that  the  decree  absolute  is  void  because  the 
records  do  not  show  that  notice  was  given  to  the  libelee.  The  answers  to 
this  are  threefold:  (1)  The  statute  did  not  require  that  notice  should  be  given 
of  a  petition  to  have  the  decree  of  divorce  from  bed  and  board  or  the  decree 
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nisi  made  absolute.  The  statute  is  not  invalid  for  want  of  such  a  require- 
ment. Fennoyer  v.  Neff,  95  U.  S.  714.  In  case  of  a  wife  divorced  from  the 
bed  and  board  of  her  husband,  there  is  no  constitutional  objection  to  a  stat- 
ute providing  that  the  court,  upon  ex  parte  hearing,  and  upon  proof  that  the 
parties  have  lived  apart  three  consecutive  years,  may  decree  the  divorce  to  be 
from  the  bonds  of  matrimony.  If  the  legislature  have  power  to  authorize  the 
courts  to  grant  a  divorce  between  a  citizen  and  non-resident  without  no- 
tice to  the  latter,  it  would  seem  to  have  power,  in  the  case  of  a  divorce  from 
bed  and  board  between  its  own  citizens,  to  authorize  the  courts,  in  an  ex 
parte  hearing,  and  upon  proof  of  the  prescribed  cause,  to  decree  a  divorce 
from  the  bonds  of  matrimony.  It  is  true  that  the  practice  of  the  courts  has 
been  to  order  notice  of  the  petition  to  the  other  party.  This  fact,  in  and  of 
itself,  confirms  the  position  of  the  demandant  on  this  point;  for  if  St.  1870,  c 
404,  was  invalid  or  unconstitutional  in  not  requiring  notice,  the  court  could 
not,  by  its  practice  or  rules,  impart  validity  to  it;  or,  in  other  words,  the  ju- 
dicial department  cannot  exercise  legislative  powers.  If  the  statute  is  valid, 
it  is  valid  independently  of  the  rules  of  practice  of  the  court.  If  the  statute 
was  not  valid,  the  court  could  not  have  acted  under  it,  or  applied  its  rules  to 
it.  The  power  of  the  legislature  in  the  matter  of  divorces  is  not  limited  by 
the  constitution  of  the  United  States.  Opinion  of  the  Justices^  16  Me.  479, 
481.  Its  power  is  limited  by  the  provision  in  the  state  constitution  that  it 
shall  not  exercise  judicial  powers.  Sparhawk  v.  8parhawk,  supra.  The 
statute  in  question  authorized  the  court,  upon  proof  that  parties  divorced 
from  bed  and  board  had  lived  apart  for  three  years,  to  decree  a  divorce  from 
the  bonds  of  matrimony  upon  the  application  of  either  party.  Such  decree 
does  not  deprive  either  party  of  vested  rights;  for  they  have  no  legal  rights 
in  each  other's  property.  Fierce  v.  Burnham,  4  Mete.  303.  Nor  does  it 
even  impute  moral  guilt;  for  it  involves  only  the  question  of  separation  after 
the  decree  from  bed  and  board.  (2)  If  notice  was  requisite,  the  presumption 
is  in  favor  of  the  regularity  of  the  proceedings  of  a  domestic  court.  Edds^ 
Case,  137  Mass.  346.  Huntington  v.  Charlotte,  15  Vt.  46,  is  a  case  directly 
in  point.  See  Grignon's  Lessee  v.  Astor^  2  How.  319;  Hahn  v.  Kelly,  34 
Cal.  391;  Miller  v.  U.  S.,  11  Wall.  268;  Waltz  v.  Borroway,  25  Ind.  380; 
Rhoades  v.  Selin,  4  Wash.  C.  0.  715;  Newcomb  v.  Newcomb,  13  Bush,  544; 
Lefv^er  V.  Lefeter,  6  Md.  472;  Fridge  v.  SState,  3  Gill  &  J.  112;  Fitch  v. 
Boyer,  51  Tex.  336;  U,  S.  v.  Ambrose,  7  Fed.  Rep.  554.  (3)  A  want  of  no- 
tice, even  if  notice  was  requisite,  is  an  irregularity  in  the  proceedings  not 
affecting  the  jurisdiction  of  the  court,  and  the  decree  cannot  be  impeached 
collaterally,  but  can  be  set  aside  only  by  proceedings  instituted  directly  for 
that  purpose.  Cook  v.  Darling,  18  Pick.  393;  Emery  v.  Hildreth,  2  Gray, 
228;  Finneran  v.  Leonard,  7  Allen,  54,  55;  Hendrick  v.  Whittemore,  105 
Mass.  23;  Stockzoell  v.  McCracken,  109  Mass.  84;  MoCormick  v.  Fiske,  138 
Mass.  379;  Foley  v.  Haverhill,  144  Mass.  352,  11  N.  E.  Rep.  554;  Harvey  v. 
Tyler,  2  Wall.  328.  A  decree  of  divorce  can  be  vacated  or  annulled  by  pro- 
ceedings instituted  directly  for  that  purpose.  Edson  v.  Edson,  108  Mass.  596. 
It  would  seem  as  if  every  reason  of  public  policy  which  upholds  the  judgment 
of  a  justice  of  the  peace  rendered  in  a  case  wherein  the  records  disclose  no 
service  of  notice  on  the  defendant  would  apply  to  a  decree  of  divorce  entered 
in  the  supreme  judicial  court  of  the  commonwealth.  The  decisions  in  Smith 
v.  Hice,  11  Mass.  506;  Jochumsen  v.  Bank,  3  ^-Uea,  87;  Newhall  v.  Sadler, 
16  Mass.  122, — require  some  consideration.  In  the  first  two  cases  the  court 
place  the  right  to  collaterally  impeach  a  decree  on  the  ground  that  a  party 
who  had  no  notice  of  the  proceeding  had  no  other  means  of  having  the  de- 
cree reversed  or  vacated,  and  it  is  fair  to  assume  that,  if  the  court  had  decided 
that  such  party  could  have  had  the  decree  revereed  or  vacated  by  proceed- 
ings directly  instituted  for  that  purpose,  it  would  have  held  that  the  decree 
could  not  be  collaterally  attacked.    In  Waters  v.  Stickney,  12  Alien*  1»  it 
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was  decided  that  although  the  decree  of  a  probate  court  could  not  be  rerersed 
or  vacated  by  error,  certiorari  or  bill  in  equity,  it  could  be  reversed  or  va- 
cated by  proceedings  directly  instituted  for  that  purpose.  But  see  McKim  v. 
Doane,  137  Mass.  195;  Basseit  v.  Crafts,  129  Mass.  513;  Emery  v.  Hildreth, 
2  Gray,  228;  Jenks  v.  Howland,  3  Gray.  536. 

The  tenants  excepted  to  the  admission  of  the  testimony  of  £!Ien  S.  Smith 
and  Isaac  G.  Pear,  that,  after  the  engagement,  Peaslee  told  them  that  he  was 
going  to  settle  $10,000  on  the  demandant;  2|5,0O0  in  money,  and  ;^5,000  in 
land.  The  ruling  of  the  court  in  regard  to  this  was  correct.  Thurston  v. 
Thornton,  1  Gush.  89;  Camerlin  v.  Palmer  Co,,  10  Allen,  539.  The  state- 
ment of  Hirara  Petuslee  in  regard  to  the  jointure  was  fraudulent,  in  that  it 
misrepresented  the  contents  of  a  written  instrument  to  a  person  to  whom  the 
same  was  presented  for  execution.  Foster  v.  MacKinnon,  L.  11. 4  G.  P.  707; 
Chapman  v.  Rose,  56  N.  Y.  137;  Gibhs  v.  Linabury,  22  Mich.  479;  Trambly 
V.  Ricard,  130  Mass.  259;  Lewis  v.  Rees,  3  Kay  &  J.  132.  The  fact  that  the 
demandant  was  an  educated  person  was  only  evidence  on  the  question  of  due 
care  in  signing  without  reading.  It  was  a  question  for  the  jury.  Savage  v. 
Stevens,  126  Mass.  207;  Foster  v.  MacKinnon,  and  Trambly  v.  Ricard,  supra. 
Indeed,  the  court  could  have  correctly  ruled,  as  matter  of  law,  that  the  de- 
mandant had  a  right  to  rely  "upon  Peaslee's  statement.  Kline  v,  Kline^  57 
Pa.  St.  120;  Kline's  Estate,  64  Pa.  St.  122;  Cranson  v.  Cranson,  4  Mich.  230; 
Broion  v.  Branson,  35  Mich.  415;  Buzick  v.  Buzick,  44  Iowa,  259;  Littleton 
^.'Littleton,  1  Dev.  &  B.  327;  Smith  v.  Smith,  6  N.  J.  Eq.  515;  Chandler 
V.  HollingstJDorth,  3  Del.  Gh.  99.  A  representation  as  to  the  price  paid  by 
a  third  party  is  actionable.  Medbury  v.  Watson,  6  Mete.  259;  Manning  v. 
Albee,  11  Aileu.  520;  Com.  v.  Wood,  142  Mass.  459,  8  N.  E.  Rep.  432;  Van 
Epps  v.  Harrison,  5  Hill.  70;  Page  v.  Parker,  43  N.  H.  369;  Sandford  v. 
Handy,  23  Wend.  269.  Inadequacy  of  a  jointure  assented  to  while  the  par- 
ties are  engaged,  raises  a  presumption  of  fraud.  Grogan  v.  Garrison,  27 
Ohio  St.  50.  It  is  important  in  this  connection  that,  when  the  demandant 
signed  said  indenture,  she  believed,  by  reason  of  the  fraud  of  Peaslee,  tliat  it 
contained  a  pecuniary  pro  vision  .^  In  such  case  the  signature  is  no  more  than 
a  forgery  would  be.  Foster  v.  MacKinnon,  supra;  Walker  v.  Ebert,  29 
Wis.  194;  Whitney  v.  Snyder,  2  Lans.  477;  Taylor  v.  Atchison,  54  111.  196; 
Wait  V.  Pomeroy,  20  Mich.  425.  The  jointure  is  an  equitable  one,  and  is  so  in- 
adequate that  equity  will  not  enforce  it.  To  constitute  a  legal  jointure  under 
St.  27  Hen.  VUI.,  c.  10,  the  estate  must  be  so  limited  that  it  must  take  effect 
immediately  upon  the  d(>ath  of  the  husband,  (Bac.  Abr.  bk.  3,  tit.  ''Dower 
and  Jointure,"  G,  1;  1  Washb.  Real  Prop.  c.  8,  §  6;  Ve^-non^s  Case,  4  Goke. 
2;)  and  it  must  be  made  to  the  wife  directly,  and  not  to  any  one  in  trust  for 
her.  The  jointure  in  question  is  not  a  legal  jointure  under  the  statute;  for, 
upon  the  death  of  the  husband,  the  estate  did  not  vest  immediately  in  the  wife. 
It  was  necessary  that  the  trustee  should  act,  and  execute  and  deliver  a  deed 
to  her,  befofe  the  estate  could  vest  in  her.  The  indenture  in  question  is  one 
of  bargain  and  sale,  and  the  use  raised  by  means  of  the  bargain  was  executed 
in  Smai-t  by  force  of  the  statute  of  uses;  and,  as  the  statute  does  not  execute 
a  use  upon  a  use,  the  legal  estate  remained  in  Smart  as  trustee  for  the  wife. 
Bac.  Abr.  bk.  10,  tit.  "Uses  and  Trusts,"  H  1;  Steams  y.Palmer^  10  Mete. 
32.  See  Murphy  v.  Collins,  121  Mass.  6.  See  Wilson  v.  Cheshire,  1  McGord, 
Eq.  238;  Mott  v.  Buxton,  7  Ves.  201;  Nevil  v.  Saunders,  1  Vern.  415.  It 
was  an  equitable  jointure,  and  governed  by  the  rule  that  such  a  jointure  will 
not  be  enforced  if  not  an  adequate  provision.  Buckinghamshire  v.  Drury,  2 
Eden,  60;  Caruthers  v.  Caruthers,  4  Brown,  Gh.  374;  Smith  v.  Smith,  5 
Ves.  189;  Gould  v.  Womack,  2  Ala.  83;  Grogan  v.  Garrison,  27  Ohio  St.  59; 
McCartee  v.  Teller,  2  Paige,  511;  Mason  v.  Mason,  140  Mass.  63,  3  N.  £. 
Rep.  19;  Seymour  v.  De  Lancy,  3  Gow.  445.  On  the  question  of  ratlficatioa 
during  coverture,  the  demandant  submits:  (1)  If  Peaslee,  Smart,  and  the  de- 
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mandant  bad  executed,  during  covertare,  an  agreement  similar  to  the  one  in 
question,  providing  the  same  jointure^  limited  in  the  same  manner,  and  con- 
taining the  same  covenants  on  her  part,  she  would  not  liave  been  bound  by  it» 
and  could  have  elected  to  hold  her  dower  upon  her  husband^s  death.  (2)  Not 
having  capacity  to  bind  herself  during  coverture  by  such  an  agreement,  she 
cannot  bind  herself  during  coverture  by  ratifying  it.  (3)  The  indenture  was 
a  jointure  settled  on  her,  without  her  assent,  before  marriage;  and  the  doc- 
trine of  ratification  is  inapplicable  to  it.  See  Hastings  v.  Dickinson,  7  Mass. 
163;  Vance  v.  Vance.  21  Me.  364;  Gibson  v.  Gibson,  15  Mass.  106;  Fotvler 
▼.  Shearer,  7  Mass.  21;  St.  Hen.  VIH.  c.  10.  §§  6,  7;  Bac.  Abr.  bk.  8,  tit. 
"Dower  and  Jointure,"  F;  Martin  v.  Martin,  22  Ala.  86;  McCartee  v.  Tel- 
ler, 2  Paige,  611,  660;  1  Washb.  Real  Prop.  c.  8,  §  18;  Pub.  St.  c.  124.  §  6. 
There  is  nothing,  then,  in  these  statutes  which  supports  the  position  that  a 
married  woman  during  coverture  can  bar  her  dower  in  any  otiier  mode  than 
by  releasing  the  same  to  the  person  to  whom  her  husband's  lands  have  been 
conveyed.  Bigelow  v.  Hubbard,  97  Mass.  195;  Carson  Y.Murray,  3  Paige, 
483;  Martin  v.  Dwelly,  6  Wend.  1.  The  demandant  could  not  ratify,  during 
coveiture,  a  contract  which  coverture  incapaciUited  her  from  making.  BarJc 
V.  Bdlis,  10  Cush.  276;  Lowell  v.  Daniels,  2  Gray,  161;  Plumer  v.  Lord,  7  Al- 
len, 481;  Pierce  v.  Chace,  108  Mass.  254;  LeggaU  v.  Clark,  111  Mass.  308; 
Machine  Co.  v.  Emerson,  116  Mass.  664.  In  Lowell  v.  Daniels,  supra,  the 
court  refused  to  follow  Hunsden  v.  Cheyney,  2  Vem.  160;  Savage  v.  Foster, 
9  Mod.  36.  Smith  v.  Lucas,  18  Ch.  Div.  631,  is  in  point.  Carson  v.  Mar* 
ray,  3  Paige,  483.  is  exactly  in  point.  In  Milner  v.  Harewood,  18  Ves.  268, 
the  right  of  dower  was  not  in  litigation.  See  Pricey.  Furman,  27  Vt  268; 
Chandler  v.  Simmons,  97  Mass.  608;  Walsh  v.  Young,  110  Mass.  396,  assume 
that  this  was  a  voidable,  and  not  a  void,  contract,  A  minor's  contract  ia 
voidable,  but  he  cannot  affirm  it  during  his  infancy.  Chandlery,  Sim^ 
tnons,  supra;  Walsh  v.  Young,  supra.  The  contract  of  a  person  of  unsound 
mind  can  be  ratified,  but  not  during  his  incapacity.  Hotoe  v.  Howe,  99  Mass. 
88,  98;  Brigham  v.  Fayeruyeather,  144  Mass.  48, 10  N.  E.  Rep.  736.  The 
legislature,  in  requiring  the  assent  of  a  party  to  an  antenuptial  agreement, 
never  contemplated  aa  assent  obtained  by  illegal  means.  If  the  indenture  be 
considered  as  a  contract,  then  she  could  not  rescind  it  during  coverture. 
Dumford  v.  Lane,  1  Brown,  Ch.  97;  Milner  v.  Haretoood,  18  Ves.  268.  An 
infant  cannot  bind  himself  by  an  act  of  disaffirmance  during  infancy.  Bool 
y.Mix,  17  Wend.  132;  Roof  v.  Stafford,  7  Cow.  179;  Emmons  y.  Murray, 
16  N.  H.  390.  And  see  Zouch  v.  Parsons,  3  Burrows,  1794.  The  failure  by 
A  party  to  restore  benefits  received  under  a  contract  during  disability  does  not 
destroy  his  right  to  r&scind  unless  he  retains  in  his  possession,  after  the  re- 
moval'of  his  disability,  the  identical  benefit  received.  The  question  is  not  one 
of  the  rescission  of  a  contract,  but  of  an  election  between  a  jointure  and  her 
dower.  See  Mathews  v.  Mathews,  141  Mass.  611,  6  K.  E.  Bep.  776;  Watson 
V.  Watson,  128  Mass.  162.  The  facts  wholly  fail  to  show  an  election  on  the 
part  of  the  demandant  to  accept  the  jointure.  Her  acts  were  v^holly  consist- 
ent with  her  election  to  hold  her  dower.  Smith  v.  Holyoke,  112  Mass.  617. 
The  demandant  is  not  estopped  from  claiming  dower  by  collecting  the  rent. 
Audenried  v.  Betteley,  6  Allen,  382.  Time  is  of  the  essence  of  the  contract 
Benedict  v.  Lynch,  1  Johns.  Ch.  370;  Grey  v.  Tnbbs,  43  Cal.  369;  Grigg  v. 
Landis,  19  N.  J.  Eq.  360.  Moreover,  the  contract  is  not  founded  on  adequate 
consideration,  and  will  not  be  enforced. 

Chas.  U.  Bell  and  Wm.  H.  Moody,  for  Byron  L.  Peaslee  et  aL 

The  decree  of  divorce  from  the  bond  of  matrimony  was  void  because  it  was 
passed  without  any  notice  whatever  to  the  libelee.  Sparhawk  v.  SparJuiwk, 
116  Mass.  316,  319;  Grates  v.  Graves,  108  Mass.  314,  320;  Bigelow  v.  Big^ 
hw.  Id.  88t  40.    The  so-called  divorce  from  bed  and  board,  or  divorce  nisi. 
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was  a  mere  judicial  separation,  and  not  a  true  divorce,  end  sl  decree  of  abso- 
lute divorce  affected  and  changed  the  rights  both  of  person  and  property  of  the 
parties,  and  could  not  be  considered  as  a  mere  incident  to  the  former  petition. 
There  can  be  no  doubt,  then,  that  this  decree  of  divorce  from  the  bond  of 
matrimony  was  wholly  irregular.  Is  it  valid  until  set  aside?  See  Smith  v. 
Woolfolk,  115  U.  S.  143,  6  Sup.  Ct.  Rep.  1177;  WituUor  v.  McVeigh,  98  U. 
S.  274;  Bradstreet  v.  Insurance  Co.,  3  Sum.  600;  Woodi-uffw.  Taylor,  20  Vt 
G5;  Greene  v.  Greetie,  2  Gray,  361, 362;  2  Bish.  Mar.  &  Div.  §  753c;  Cheely  v. 
Clayton,  110  U.  S.  701,  4  Sup.  Ct.  Rep.  328.  A  court  has  no  more  power 
to  assume  jurisdiction  over  a  marriage  contract  than  over  any  other  subject, 
without  due  service  of  process,  or  appearance  of  the  party  defendant,  ffoff-- 
man  v.  Hoffman,  46  N.  Y.  30.  34;  Holllngstoorth  v.  Barbour,  4  Pet.  472; 
Isaacs  v.  Price,  2  Dill.  351 ;  Kitsmiller  v.  Kitchen,  2A  Iowa,  163.  It  is  a  rule 
founded  in  the  first  principles  of  natural  justice  that  a  party  shall  have  an 
opportunity  to  be  heard  in  his  defense  before  his  property  is  condemned,  and 
that  the  charges  on  which  the  condemnation  is  sought  shall  be  specific,  deter- 
mined, and  clear.  Story,  J.,  Bradstreet  v.  Insurance  Co,,  3 Sum.  600,  607. 
All  closes  which  appear  to  hold  any  other  doctrine  than  that  a  judgment  with 
no  notice  is  absolutely  null  and  void  for  all  purposes,  will  be  found,  upon  ex- 
amination,  to  be  cases  where  notice  was  actually  served,  but  it  was  in  some 
way  defective  or  irregular.  It  is  uniformly  held  that  third  parties  may  avoid 
such  a  judgment  by  plea  and  proof.  A  judgment  depending  on  proceedings 
in  personam  can  have  no  force  as  to  one  on  whom  there  has  been  no  service 
of  process,  actual  or  constructive,  who  has  had  no  day  in  court,  and  no  notice 
of  any  proceeding  against  him.  That  with  respect  to  such  person  such  a  judg- 
ment is  absolutely  void.  He  is  no  pai-ty  to  it,  and  can  no  more  be  regarded  as 
a  party  than  any  and  every  other  member  of  the  community.  Webster  v.  Reid, 
11  How.  437 ;  Harris  v.  Hardeman,  14  How.  339;  Winship  v.  Conner,  42  N.  H. 
841, 346 ;  Borden  v.  Fitch,  15  Johns.  141.  Was  there  evidence  of  fraud  ?  If  the 
question  and  reply  ("I  suppose  it  is  just  as  you  talked?"  "Yes;**  in  2!oonection 
with  proof  of  an  oral  contract  a  year  before)  authorized  the  jury  to  flndvthe  al- 
legation in  the  replication  that  Hiram  Peaslee  "presented  it  to  her  as  aM  for 
the  antenuptial  agreement  orally  agreed  on,  and  represented  to  her  thar^id 
written  agreement  was  all  right;  that  it  was  just  what  they  had  agreed  on ;  tll^ 
there  was  no  necessity  for  her  to  read  it;  and  that  he,  the  said  Hiram,  was  in 
a  great  hurry;  and  thereby  induced  the  demandant  to  sign  it  without  reading 
it," — to  be  true,  in  that  case  the  tenants  make  no  contention ;  without  the  ques- 
tion and  answer,  the  case  would  be  simply  the  ordinary  one  of  a  person's  sign- 
ing an  instrument  without  reading  it,  although  the  opportunity  to  do  so  has 
been  given ;  in  which  case,  by  familiar  law,  he  is  bound  and  may  not  show  that 
the  oral  agreement  was  different.  Trambly  v.  Ricard^  180  Mass.  259.  It  is 
submitted  that  there  was  no  evidence  of  a  fraudulent  representation  by  act  or 
word.  The  testimony  of  the  witnesses  Pear  and  Smith  should  have  been  ex- 
,  eluded.  It  had  a  manifest  tendency  to  lead  the  Jury  from  the  real  issue.  It 
is  to  be  observed  that  thecon  versation  with  Smith  was  not  in  the  demandant's 
presence,  and  so  was  not  part  of  the  "talk"  witli  the  latter.  Was  there  an 
election  to  waive  the  jointure?  If  the  antenuptial  contract  was  void  for 
fraud,  and  has  been  duly  avoided,  it  was  still  a  jointure  before  marriage,  with- 
out the  assent  of  the  intended  wife,  and  is  a  bar  to  her  dower,  unless  within 
six  months  she  made  her  election  to  waive  the  jointure.  Pub.  St.  c.  124,  § 
9.  There  was  no  evidence  of  such  a  waiver,  and  the  tenants'  fourth  request 
should  have  been  given.  From  a  claim  inconsistent  with  the  terms  of  the 
Jointure,  it  is  not  competent  to  infer  a  waiver  of  the  benefits  of  the  jointure. 
The  equitable  rule  that  one  holding  a  beneficial  interest  under  a  will  cannot 
set  up  any  claim  which  will  impair  its  full  effect  would  seem,  by  analogy,  to 
apply  to  the  case  at  bar.  See  Watson  v.  Watson,  128  Mass.  152,  where  this 
rule,  with  limitations,  is  expressed.    Pratt  v.  Felton^  4  Cush.  174.    Assum* 
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ing  that  the  Jury  were  authorized,  on  the  evidence,  to  find  tliat  the  antenup- 
tial contract  was  procured  by  the  fraud  of  the  intended  husband,  that  fact 
made  it  voidable,  and  not  void.  Tlie  effect  of  fraud  is  always  to  render  the 
instrument,  contract,  conveyance,  or  transaction  voidable  only.  Hare,  Cont. 
301 ;  Rowley  v.  Bigelow,  12  Pick.  307;  Bank  v.  Jackson^  33  Ch.  Di v.  1 ;  State 
V.  Richmond,  26  N.  H.  232;  Pearsoll  v.  Chapin,  44  Pa.  St.  9;  Mullen  v. 
RatTroad  Co.,  127  Mass.  86,  is  widely  distinguished.  Assuming  that  the 
court  would  have  held  the  release  void  in  the  sense  of  being  incapable  of  con- 
firmation, (which  is  by  no  means  certain,)  it  was  clearly  a  case  where  the 
document  signed  was  of  a  different  class  from  that  intended.  MattJiews  v. 
Baxter,  L.  R.  8  Exch.  132;  Molton  v.  Camvoux,  2  Exch.  487,  4  Exch.  17. 
It  is  submitted  that  a  married  woman  may  have  a  capacity  to  confirm  a  con- 
tract  made  while  sole,  although  she  may  not,  at  the  time  of  confirmation,  have 
the  capacity  then  to  make  such  a  contract.  Onfirmation  in  many  respects  re- 
sembles waiver,  and  a  wife  may  waive  her  equity  for  a  settlement.  2  Story, 
Eq.  Jar.  (13th  Ed.)  §  1418.  The  English  courts  have  held  distincUy  that  a 
married  woman,  during  coveiture,  may  confirm  a  marriage  settlement,  made 
by  her  while  an  infant,  and  therefore  voidable.  Barrow  v.  Barrow,  4  Kaj 
&  J.  409;  Bmith  v.  Lucas,  18  Ch.  Div.  581;  Wilder  v.  Pigott,  22  Ch.  Div, 
263;  Corley  v.  Stafford,  1  De  Gex  &  J.  238;  Ardesoife  v.  Bennett,  2  Dick.  463. 
These  cases,  if  sound,  settle  the  principle  that  a  power  to  confirm  a  voidable 
instrument  exists  during  coverture.  Can  any  distinction  be  suggested  bb> 
tween  a  contract  voidable  through  infancy,  and  one  voidable  for  fraud?  The 
wife  is  in  a  position  to  act  with  freedom.  It  cannot  be  said  that  her  powers 
are  suspended  during  coverture,  for  she  may  rescind  and  avoid  a  contract. 
Walsh  V.  Young,  110  Mass.  396.  Mrs.  Peaslee  might,  at  any  time  after  a  dis- 
covery of  the  fraud  practiced  upon  her,  have  sought  her  remedy  in  equity, 
{Ayer  v.  Ayer,  16  Pick.  327;  Scott  v.  Rand,  115  Mass.  10^;  Diacon  v.  Diooon, 

9  Ch.  Div.  587;  Wood  v.  Wood,  19  Wkly.  Rep.  1049;  Black  v.  Black,  30  N. 
J.  Eq.  215;  Roberts  v.  Evans,  7  Ch.  Div.  830;)  and  there  is  juiisdiction  in 
equity  to  set  aside  or  reform  an  antenuptial  contract  for  fraud  or  mistake, 
(Clemmons  v.  Drew,  2  Jones,  Eq.  314;  Sanderlin  v.  Robinson,  6  Jones,  Eq. 
155;  Love  v.  Graham,  25  Ala.  187;  Durham  v.  Taylor,  49  Ga.  166;  Broiony, 
Bonner,  8  Leigh,  1;)  and  it  is  submitted  that  a  court  of  equity  might  oi*der  a 
specific  performance  of  the  oral  contract.  As  to  the  effect  of  our  statutes 
upon  a  wife's  capacity  to  confirm,  see  Pub.  St.  c.  147,  §§  1,  2;  Major  v. 
Holmes,  124  Mass.  108;  Butler  v.  Ives,  139  Mass.  202 ;  Chandler  v.  SimmoTis, 
97  Mass.  508.  The  tenants  contend  that  the  acts  and  declarations  during  covert- 
ure were  at  least  competent  to  characterize  and  explain  the  acts  and  declara- 
tions after  coverture,  and,  in  connection  with  these  latter,  prove  a  confirma- 
tion after  coverture  ceased.  The  acts  during  coverture  had  some  tendency 
to  prove  a  confirmation  after  coverture.    Jones  v.  Fleming,  104  N.  Y.  418* 

10  N.  E.  Rep.  693.  The  tenants  contend  that  the  case  at  bar  falls  within  the 
rule  of  Snow  v.  Alley,  144  Mass.  546, 11  K.  E.  Rep.  764.  The  offer  to  return 
a  portion  of  the  rents  at  the  trial,  signifies  nothing,  as  property  stands  upon 
a  different  footing  from  notes,  which  are  mere  promises.  As  to  a  part  of  the 
consideration  received.  Chandler  v.  Simmons,  uhi  supra,  may  be  cited.  But 
the  disabilities  of  coverture  are  not.  at  least  in  modern  times,  those  of  in-^ 
fancy.  The  vital  distinction  between  Chandler  v.  Simmons  and  the  case  at 
bar  is  that  in  that  case  the  consideration  was  received  under  a  contract  which 
the  party  could  not  indefensibly  make;  in  this,  under  a  contract  which  she 
could  so  make.  The  demandant  has  received  and  now  retains  imiiortant  and 
valuable  considerations  under  the  terms  of  a  contract  which  she  had  the  full 
power  to  make.  She  has  received  much  after  a  full  knowledge  of  the  alleged 
fraud,  and  retained  all  after  that  knowledge.  She  has  received,  and  not  sea- 
sonably returned,  a  part  while  discovert.  The  farm  which  was  conveyed  to 
her  is  still  vested  in  her.    If  she  was  defrauded,  equity  can  do  her  full  justice 
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without  the  necessity  of  injustice  to  others.  Therefore  the  tenants  submit 
that  every  reason  which  sustains  the  rule  of  Snotp  y.  Alley,  supra,  is  present 
here  in  the  case  at  bar. 

At  common  law,  a  woman  could  not,  before  marriage,  bar  her  dower,  be- 
cause she  then  liad  no  title,  and  because  no  collateral  satisfaction  can  bar  a 
freehold.  A  woman  was  not  dowerable  of  uses,  upon  which  tenure  land  was 
generally  held  before  the  statute  of  uses.  That  the  wife  might  not  be  desti- 
tute, it  was  at  that  time  the  custom  to  convey  to  her,  before  marriage,  land 
which  was  called  her  jointure.  When  the  use  was  executed  by  the  statute,  it 
became  necessary  to  provide  that  those  women  who  already  had  jointui<» 
should  not  also  have  their  dower.  At  the  same  time,  the  same  rule  WiS 
laid  down  for  future  cases.  27  Hen.  VIII.  c.  JO,  §§  4,  7.  The  whole  system 
©f  barring  dowor  bv  a  jointure  rests,  therefore,  upon  this  statute.  A  joint- 
ure must  be  wltliin  the  express  terms  of  this  statute  in  order  to  constitute 
a  bar  at  law  of  dower.  Vernon's  Case,  4  Coke,  2,  (la;)  Hastings  v.  Dick* 
inson,  7  Mass.  153.  Pub.  St.  c.  124,  §  7,  (which  was  first  enacted  in  the 
Revision  of  1836,)  does  not  alter  the  statute  of  uses.  "A  freehold  estate 
in  lands  for  her  life  at  least"  is  co-extenaive  with  the  kinds  of  joiuture 
marked  out  in  the  statute  of  uses.  See  Commissioners'  Report  of  Revision 
of  183(5.  Equity  early  held  any  provision  which  was  accepted  by  the  wife 
a  bar  to  dower.  Dyke  v.  Rendall,  2  De  Gex,  M.  &  G.  209;  8ullings  v. 
Richmond,  5  Alien,  187;  Tarbell  v.  Tarbell,  10  Allen,  278;  Paine  v.  ffolllS' 
ter,  139  Mass.  144.  And  these  cases  show  that  a  bill  for  an  injunction  was 
the  proper  method  of  asserting  this  equitable  right.  So  far  as  Freeland  v. 
Freeland,  128  Mass.  509,  decides  that  an  equitable  jointure  is  a  legal  bar  to  a 
writ  of  dower,  it  is  not  to  be  reconciled  with  the  preceding  cases.  The  proper 
construction  of  the  antenuptial  contract  is  submitted  to  the  court.  If  it 
vests  a  freehold  in  the  respondent,  it  is  clear  that  it  is  a  bar  at  law,  and,  under 
the  equity  jurisdiction  of  this  court,  this  bill  will  not  lie.  If  the  respondent's 
estate  is  an  equitable  one,  this  bill,  under  the  decisions,  will  lie.    Chapter  223, 

S14,  Acts  1883.  does  not  alter  this  case.  That  section  is  permissive,  and 
oes  not  exclude  a  person  from  resorting  to  equity  to  avail  himself  of  an  eq- 
uitable right.  Where  the  equitable  relief  requires  an  aflElrmative  act  on  the 
part  of  the  court,  there  is  a  practical  difficulty  in  obtaining  that  relief  under 
this  statute,  and  one  desiring  that  relief  should  be  permitted  to  seek  it  iu  any 
way  he  wishea. 

L.OLMES,  J.  The  first  case  is  a  writ  of  dower  brought  by  Abby  D.  Peaalee 
as  the  widow  of  Hiram  Peaslee  against  his  devisees.  The  tenants  deny  the 
validity  of  the  marriage,  and  set  up  an  antenuptial  contract  by  way  of  equita- 
ble defense.  The  second  case  is  a  bill  in  equity  brought  by  the  tenanta  to 
enjoin  the  action  at  law  against  them  on  the  ground  of  the  same  antenuptial 
agreement.  It  comes  here  upon  appeal  from  a  decree  sustaining  a  demurrer, 
but  the  bill  is  not  pressed  unless  it  is  necessary  to  protect  the  tenants'  equita- 
ble rights;  and,  as  the  facts  were  tried  in  the  action  at  law,  and  all  the  ques- 
tions sought  to  be  raised  are  raised  there,  we  shall  confine  our  discussion  to 
the  latter.    St.  1883,  c.  223,  §  14;  Freeland  v.  Freeland,l2&  Mass.  509,  512. 

The  first  question  raised  is  whether  the  demandant's  marriage  to  Hiram 
Peaslee  was  valid.  She  had  been  married  previously  to  one  Bowe,  who  was 
living  at  the  time  of  her  marriage  to  Peaslee,  in  1873.  She  obtained  a  divorce 
from  bed  and  board  against  Bowe  on  November  4, 1868.  On  April  16, 1872, 
she  filed  a  petition  to  make  the  decree  absolute,  and  on  May  24, 1872,  a  decree 
was  passed  purporting  to  make  absolute  the  divorce  from  the  bonds  of  matri- 
mony. The  record  shows  personal  service  of  the  libel  on  Bov^e,  and  a  default 
by  him,  but  discloses  no  order  of  notice,  or  notice  to  him  of  the  petition.  The 
proceeding  on  the  petition  was  under  St.  1870,  c.  404,  which  did  away  witb 
divorce  from  bed  and  board,  enlarged  the  number  of  causes  of  divorce  frott* 
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the  bonds  of  matrimony,  and  enacted  that,  if  the  libelant  prevailed,  the  court 
should  enter  a  decree  of  divorce  ni8i;  and  that,  if  the  parties  should  continue 
to  live  separately  for  five  consecutive  years  next  after  the  decree,  the  court 
should,  upon  proof  thereof,  make  said  decree  absolute,  and  might  make  it  ab- 
solute after  the  parties  had  lived  apart  three  consecutive  years.  The  first  sec- 
tion provided  that  ail  persons  then  divorced  from  bed  and  board  should  be  in 
the  same  legal  condition  as  if  divorced  nisi  under  that  act;  and  this  provis- 
ion, it  will  be  seen,  applied  to  the  demandant.  The  validity  of  the  provision 
is  established.  Bigelow  v.  Bigelow,  108  Mass.  88;  Graves  v.  Graves,  Id.  314, 
320.  See  Jacguins  v.  Com.,  9  Cush.  279.  The  petition  to  make  the  decree 
absolute  "takes  the  place  of  the  libel,  under  the  General  Statutes,  (c.  107,  § 
10,)  for  a  divorce  from  the  bond  of  matrimony  after  parties  divorced  from  bed 
and  board  had  continued  to  live  apart  for  the  requisite  time."  Graves  r. 
Graves,  uhi  supra.  But  in  this  case  and  in  others  the  proceeding  is  spoken 
of  as  a  new  one,  upon  which  the  court  always  ordered  notice  to  the  other 
party,  (Gamett  v.  Gamett,  114  Mass.  379,  380;  Sparhawk  v.  Sparhawk,  116 
Mass.  315,  319;)  and,  practically,  it  was  dealt  with  as  such,  being  entered  as 
a  new  cause,  and  the  records.  In  some  counties,  although  not,  we  believe,  in 
Essex,  disclosing  an  order  of  notice  and  hearing.  In  Essex,  as  well  as  else- 
where, of  course,  the  original  papers,  when  complete,  show  an  order  of  notice, 
and  generally  show  a  compliance  with  it  either  by  return  or  affidavit,  as  the 
case  may  be.  But  when  we  have  to  consider  whether  a  divorce  uccepted  by 
the  parties,  and  on  the  faith  of  which  the  marriage  under  consideration  took 
place,  shall  be  declared  void,  at  the  suggestion  of  a  stranger,  for  want  of  ju- 
risdiction, because  the  record  and  papers  found  on  file  do  not  show  such  no- 
tice to  have  been  given,  the  qnestion  assumes  a  different  aspect.  It  is  true 
that  in  pi-actice  the  proceeding  was  dealt  with  as  a  new  one.  But  this  was 
not  necessarily  due  to  any  other  cause  than  the  length  of  time  intervening 
between  the  decree  nisi  and  the  proceeding  to  make  the  decree  absolute.  Un- 
der St.  1870,  c.  404,  tl>e  time  to  elapse  was  not  less  than  three  or  five  years, 
and  therefore  the  old  cause  went  ofT  the  docket.  But  it  must  be  kept  in 
mind  that  the  provisions  of  that  statute  were  primarily  provisions  for  making 
absolute  decrees  nisi  also  made  under  that  statute,  and  that  the  further  clause 
giving  persons  divorced  from  bed  and  board  the  same  status  as  if  divorced 
nisi  under  the  statute  was  an  independent  matter  on  one  side.  The  question 
how  far  and  in  what  sense  the  proceeding  was  a  new  one  must  be  discussed 
with  reference  only  to  the  proceeding  to  make  absolute  a  decree  nisi  under  the 
statute.  It  seems  to  us  that,  by  the  very  terms  of  the  statute,  it  was  a  pro- 
ceeding, in  the  original  cause,  to  make  the  original  decree  absolute.  The 
words  are  "shall  make  said  decree  absolute."  Under  the  earlier  statute  of 
1867,  c.  222,  when  the  decree  nisi  was  to  be  made  absolute  after  six  months, 
the  cause  was  continued,  and  the  final  decree  appeared  iis  part  of  the  original 
record.  The  same  is  true  under  the  present  statute.  St.  1882,  c.  223.  There 
is  no  such  difference  in  the  language  or  provisions  of  the  act  of  1870  as  to 
wan-ant  a  different  interpretation.  The  statute  does  not  even  say  anything 
about  notice,  and  the  language  of  the  court  in  the  cases  cited  does  not  pur- 
port to  be  a  construction  of  tlie  statute,  but  a  statement  of  judicial  practice. 
As  the  fact  that  the  parties  had  lived  separately  was  to  be  proved,  and  as  other 
grounds  for  refusing  to  make  the  decree  absolute  might  exist,  it  was  very 
proper  to  require  notice  of  the  application,  so  that  the  other  party  might  be 
present  at  the  heai'ing  if  he  saw  fit,  although,  under  St.  1882,  while  a  petition 
is  always  filed,  notice  is  expressly  dispensed  with  by  the  act,  and  the  burden 
is  thrown  on  the  objecting  party  to  take  his  objection  in  time.  But  it  is  one 
thing  to  say  that  notice  will  be  required  on  judicial  grounds,  and  another  to 
say  that  service  or  its  equivalent  was  necessary  to  found  jurisdiction.  If  the 
latter  had  been  necessary,  it  would  have  been  a  question  for  consideration 
whether  a  decree  could  ever  have  been  made  absolute  without  personal  serv* 
v.l7N.E.no.6— 38 
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ice,  as  the  statute,  saying  nothing  about  service  or  notice,  of  course  did  not 
provide  expressly  for  service  by  publication,  although,  no  doubt,  it  might  have 
been  held  impliedly  to  adopt  the  modes  of  service  authorized  in  the  original 
cause.  Blackinton  v.  BlackinUm,  141  Mass.  432,  5  N.  E.  Rep.  830.  How- 
ever this  may  be,  we  are  of  opinion  that  the  proceeding  to  make  a  decree  nisi 
under  St.  1870  absolute  was  a  continuation  of  the  original  proceedings;  and 
that  jurisdiction,  acquired  by  personal  service  in  the  original  cause,  continued 
until  the  decree  was  made  absolute.  We  think  that  the  grounds  for  this  opin- 
ion are  at  least  as  strong  as  those  on  which  it  has  been  held  that  scire  facias 
against  a  trustee  is  a  continuation  of  the  original  proceeding,  and  therefore 
that  a  Massachusetts  judgment  on  scire  facias^  without  personal  service  against 
a  trustee  who  was  served  in  the  original  action,  is  conclusive  in  another  state. 
Adams  v.  Roioe,  11  Me.  89.    See  Nations  v.  Johnson,  24  How.  195,  205. 

If  our  conclusion  is  right  as  to  proceedings  wholly  under  St.  1870,  it  must 
govern  the  present  case.  As  we  have  said,  the  validity  of  the  act  as  applied 
to  existing  divorce  from  bed  and  board  is  established  by  decision.  Tiie  only 
effect  of  our  construction  is  that  a  new  service  was  not  necessary  to  found 
jurisdiction  for  the  supplementary  proceedings.  But  it  was  patent  on  the 
face  of  the  statute  that  no  service  was  expressly  required,  and  that  fact  must 
have  been  before  the  mind  of  the  court  when  making  the  decisions  which  we 
have  cited,  and  it  was  as  obvious  then  as  now  that  judicial  practice  could  not 
impart  validity  to  the  act  if  it  was  not  valid  without  such  aid.  However,  as 
the  statute  was  not  considered  in  quite  the  same  light  in  which  it  now  is  pre- 
sented, we  may  add  that,  even  if  an  independent  petition  ex  parte  had  been 
allowed,  it  would  be  hard  to  see  what  rights  of  parties,  domiciled  here,  would 
have  been  impaired,  {Pierce  v.  Burnham,  4  Mete.  303,)  or  what  greater  ob- 
jections could  be  urged  than  can  be  against  divorces  without  service  or  per- 
sonal notice  of  the  institution  of  the  suit,  {Barlen  v.  Shannon,  115  Mass.  438; 
Fennoyer  v.  Neff,  95  U.  S.  714,  735;  Cheely  v.  Clayton,  110  U.  S.  701,  705, 

4  Sup.  Ct.  Kep.  328.)  But  the  statute  did  not  go  to  that  extent.  It  did  not 
throw  on  the  party  concerned  the  burden  of  watching  the  dockets  of  all  com- 
petent courts  for  a  new  entry.  It  simply  threw  on  him,  by  a  statute  which 
he  was  presumed  to  know,  the  burden  of  noting  in  a  cause  to  which  he  was 
a  party  his  desire  to  be  heard  in  opposition  to  the  making  of  a  decree.  We 
think  it  clear  that  it  was  no  more  necessary,  under  St.  1870,  than  it  is  at  pres- 
ent, to  await  the  filing  of  a  petition  in  order  to  file  objections  to  the  decree 
being  made  absolute.  If  we  could  construe  St.  1870  as  by  implication  requir- 
ing notice,  we  should  be  inclined  to  think  that  it  might  be  presumed  that  no- 
tice was  given,  without  contravening  any  general  proposition  as  to  proceed- 
ings not  according  to  the  course  of  the  common  law.  Com.  v.  Blood,  97 
Mass.  538.  See  Henry  v.  Bstes,  127  Mass.  474, 475.  The  court  had  jurisdic- 
tion of  the  subject-matter,  and  was  the  court  of  the  parties'  domicile.  The 
justice  who  made  the  decree  absolute  was  a  member  of  the  bench  which  stated 
the  practice  to  be  that  the  court  always  ordered  notice.  All  the  reasons  which 
justify  a  presumption  of  jurisdiction  in  other  cases  would  have  to  be  present 
here.  In  Edds^  Case,  137  Mass.  346,  it  was  presumed  that  the  probate  court 
had  satisfied  itself  outside  the  return  that  service  had  been  made  or  ordered. 
In  Huntington  v.  Charlotte,  15  Yt.  46,  domicile  of  the  parties  was  presumed 
in  support  of  the  jurisdiction  to  grant  a  decree  of  divorce.  See  Qrignon  v. 
Astor^  2  How.  319, 340;  Waltz  v.  Borroway,  25  Ind.  880;  Innerarity  y.  Byrne, 

5  How.  295. 

The  other  questions  relate  to  the  antenuptial  agreement.  It  is  enough  to 
say,  without  more  detail,  that  there  was  some  evidence  that  the  demandant's 
intended  husband  induced  her,  by  what  might  have  been  thought  a  pretense, 
to  sign  the  paper  before  she  had  read  it  through;  that  she  said,  "I  suppose  it 
Is  just  as  you  talked?"  that  he  said,  *' Yes;"  that  she  believed  him,  and  signed 
it»  knowing  the  contents  only  from  what  he  said;  and  that  in  fact  the  pro- 
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visi6n  for  her  was  not  what  hfe  had  promised  In  the  talk  referred  to.  This 
evidence,  if  believed,  warranted  a  finding  that  the  demandant  was  induced  to 
sign  the  paper  by  a  fraudulent  misrepresentation  of  the  contract.  See  Kliiie 
V.  JT/mc,  57  PsL.  St.  120. 

Hiram  Peaslee's  alleged  conversations  with  the  witnesses  Pear  and  Smith, 
fairly  construed,  imported  an  arrangement  with  the  demandant  such  as  she 
had  testitied  to,  or  at  least  might  have  been  found  to  have  had  that  meaning, 
and  were  therefore  admissible  in  support  of  that  part  of  her  testimony  to  make 
oat  a  case  of  fraud.  The  jury  were  instructed  to  disregard  them  so  far  as 
they  were  mere  expressions  of  intention.  See  Cainerlin  v.  Palmer  Co.^  10 
Allen.  539,  542. 

It  will  not  be  necessary  to  consider  whether  the  fraud  alleged  would  have 
made  the  agreement  voidable  or  void,  nor  whether  the  provision  in  lieu  of 
dower  would  be  a  legal  or  only  an  equitable  bar.  We  shall  assume  that  the  in- 
strument was  capable  of  confirmation,  at  least,  and  that  if  confirmed  it  would 
be  a  bar  in  equity  if  not  in  law.  But  we  are  not  of  opinion  that  the  demand- 
ant could  not  ratify  the  instrument  during  coverture.  If  the  provision  would 
have  been  a  legal  bar,  her  power  to  accept  such  a  provision  was  governed  by 
statutes  which  have  not  been  affected  by  the  enlargement,  in  other  directions, 
of  the  powers  of  married  women.  See  Mason  v.  Mason,  140  Mass.  63,  3  N. 
E.  Rep.  19.  Under  Pub.  St.  c.  124,  §  9,  she  could  not  bar  her  dower  during 
coverture  by  any  expressions  of  assent  to  a  provision  made  for  her  at  that  time. 
See  Bigelow  v.  Hubbard,  97  Mass.  195.  It  can  make  no  difference  whether 
the  instrument  was  made  before  or  during  coverture.  The  policy  of  the  law 
is  directed,  not  against  the  husband's  drawing  the  instrument,  but  against 
the  wife's  concluding  herself  by  accepting  it  while  under  marital  influences. 
If  she  cannot  accept  a  provision  made  at  one  time,  she  cannot  accept  one  made 
at  another.  See  Smith  v.  Lwnas^  18  Ch.  Div.  531,  544.  Tliis  principle  of 
policy  is  equally  applicable  to  cases  not  strictly  within  the  sntute  as  to  those 
within  its  letter.  It  applies  as  fully  to  the  ratification  of  an  instrument  which 
purports  to  have  been  assented  to  before  marriage,  but  which  the  wife  has  a 
right  to  avoid,  aa  to  one  which  is  presented  to  her  for  the  first  time  after  mar- 
riage. If  the  jointure  should  be  deemed  an  equitable  one,  it  would  be  gov- 
erned by  the  same  rule.  In  this  particular,  equity  would  follow  the  law.  It 
follows  from  what  we  have  said  that  the  court  was  right  in  rejecting  evidence 
of  acts  and  declarations  during  coverture  tending  to  show  ratification  at  that 
time.  It  is  true  that  a  part  of  the  evidence  rejected  was  of  the  giving  of  a 
note  to  a  trustee  for  the  demandant,  coupled  with  a  written  assent  on  her 
part.  But  there  was  no  offer  to  show  that  shesoughl  to  compel  the  trustee  to 
retain  the  note  after  her  husband's  death,  or  any  offer  otherwise  to  make  the 
receipt  of  the  property  the  foundation  for  proof  of  ratification  when  the  de- 
mandant was  able  to  ratify.  It  is  suggested  that  the  acts  during  coverture 
were  admissible  to  show  the  character  of  the  acts  after  coverture.  But  the 
acts  of  the  demandant  during  coverture,  being  acts  of  a  person  incompetent 
so  to  act  with  legal  effect,  had  no  character,  and  could  not  be  used  for  ad- 
Jectlve  any  more  than  for  substantial  purposes.  Otherwise  the  rule  which 
we  have  laid  down  would  be  evaded  by  a  very  simple  device.  See  Lowell  v. 
Daniels,  2  Gray,  161;  Pierce  v.  Chase,  108  Mass.  254,  259. 

But  it  is  argued,  and  the  court  was  requested  to  instruct  the  jury  to  that 
effect,  that  the  demandant  could  not  rescind  the  antenuptial  contract  without 
returning  all  the  benefits  which  she  had  received  under  it.  The  benefits  re- 
ferred to  are  the  marriage  itself,  certain  rent^  received  by  the  demandant  dur- 
ing coverture,  a  few  dollars  collected  afterwards  in  ignorance  of  her  right, 
which  she  offered  to  return  at  the  trial,  and  the  estate  or  interest  purporting 
to  be  conveyed  by  the  indenture.  Assuming  that  the  marriage  was  in  any 
technical  or  practical  sense  founded  in  part  upon  the  contract  as  considera- 
tion, it  would  be  pushing  Snow  y.  Alley,  144  Mass.  546,  11  N.  E.  Eep.  764,  to 
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undreamed-of  oonseqaences  were  we  to  hold  that  the  statute  bar  of  dower  Is 
irrevocably  fixed  if  a  man,  by  any  fraud,  can  get  his  intended  wife  to  execute 
an  jintenuptiul  agreement,  or  what  turns  out  to  be  one,  and  to  marry  him  be> 
fore  she  discovers  tlie  fraud.  In  Johnson  v.  Johnson^  53  Law  J.  Ch.  10I5* 
affirmed,  52  Law  T.  (N.  S.)  76,  the  fraud  alleged  was  fraud  directed  to  and  in- 
ducing a  marriage.  The  settlement  made  by  the  husband  could  only  be 
reached  through  tlie  marriage,  and,  while  the  marriage  stood,  the  settlement 
stood.  It  was  intimated  that,  after  marriage,  a  settlement  could  not  be  avoided 
for  fraud;  but  some  of  the  American  decisions,  that  a  fraudulent  jointure  can 
be  set  aside  after  marriage,  were  referred  to,  and  seem  to  have  been  thought 
by  the  court  of  appeal  entirely  consistent  with  their  intimation.  Kline  v« 
Kline,  ubi  supra;  Kline's  Estate,  64  Pa.  St.  122;  McCartee  v.  Teller,  2  Paige, 
$11.  The  right  of  dower  can  be  barred  only  by  meeting  the  requirements  of 
the  statute  in  substance  as  well  as  in  form,  and  the  cases  show  that  even 
when  the  fraud  goes  only  to  the  motives  for  signing,  and  not  to  the  identity 
of  the  instrument,  marriage  does  not  cut  oft  the  right  to  rescind ;  and  that, 
although  the  marriage  is  irrevocable,  yet,  as  was  said  in  answer  to  a  proposi- 
tion not  more  startling  than  the  one  we  are  discussing,  "that  account  is  in 
equilibrio. "  Price  v.  Sears,  2  Low.  553.  See  Rau  v.  Von  Zedlitz,  132  Mass. 
164,  169.  Then  as  to  the  rents  collected  during  the  marriage.  It  will  be  ob- 
served that  the  instrument  under  consideration  contains  two  distinct  sets  of 
provisions,  which  are  as  independent  of  each  other  as  if  contained  in  separate 
documents.  There  is  a  gift  of  the  rents  and  profits  in  trust  for  the  wife  dur- 
ing coverture,  which  may  be  regarded  as  a  marriage  settlement^  and  there  is  a 
provision  that  the  leg^  estate  shall  be  conveyed  to  her  upon  the  husband's 
death,  which  is  the  proposed  jointure.  It  is  "said  transfer,"  that  is,  the  con- 
veyance after  his  death,  which  the  wife  accepts  in  satisfaction  of  dower.  The 
rejection  of  this  provision  does  not  involve  the  rejection  of  the  independent 
gift  during  coverture,  and  therefore  does  not  require  a  return  of  the  rents  re- 
ceived during  that  period.  The  collection  of  a  few  dollars  by  the  demandant 
after  her  husband's  death,  in  ignorance  of  her  rights,  if  it  stands  on  a  differ- 
ent footing  from  the  previous  receipt  of  rents,  and  the  fact  that  the  amount 
was  not  formally  tendered  back  until  the  trial,  did  not  necessarily  conclude 
her.  Watson  ^.Watson,  128  Mass.  152;  Smith  v.  Holyoke,  112  Mass.  517; 
Rau  V.  Von  Zedlitz,  132  Mass.  164.  The  bill  of  exceptions  states  that  all  acts 
tending  to  show  ratification  after  her  husband's  death  were  submitted  to  the 
jury  with  proper  instructions. 

The  alleged  jointure  is  pleaded  as  an  equitable  jointure  only,  and  seems  to 
have  purported  to  convey  only  an  equitable  estate  by  the  law  of  New  Hamp- 
shire, so  far  as  we  can  rely  upon  the  proceedings  under  the  New  Hampshire 
statute  put  in  evidence  by  the  tenant.  Apart  from  local  statutes,  we  cannot 
assume  that  the  law  of  New  Hampshire  is  different,  upon  this  question,  from 
that  of  Massachusetts;  and  by  the  law  of  Massachusetts  the  use  would  not  be 
executed  under  a  similar  instrument.  The  trust  is  for  a  married  woman. 
The  intent  manifested  by  the  instrument  is  that  the  legal  title  should  remain 
in  the  trustee  until  the  death  of  the  grantor,  and  the  demandant  is  then  to  ac- 
quire a  title  only  by  conveyance.  Also  a  consideration  purports  to  have  been 
given  by  the  trustee  sufficient  to  raise  a  use  in  him.  iSee  Ayer  v.  Ayer,  16 
Pick.  827;  Richardson  v.  Stodder,  100  Mass.  528;  Bastings  v.  Merriam,  117 
Mass.  245,  252;  Chapin  v.  Society,  8  Gray,  580;  Steams  v.  Palmer,  10  Mete. 
32,  35;  Mott  v.  Buxton,  7  Yes.  201.  If  the  demandant  lawfully  refused  to 
accept  a  conveyance  tendered  her  in  pursuance  of  the  terms  of  the  agre^ 
ment,  and  repudiated  the  agreement,  there  was  no  need  for  her  to  go  further, 
and  to  tender  a  reconveyance.  The  instrument  being  void  by  her  election,  if 
not  before,  it  is  hard  to  see  why  a  release  should  have  been  necessary,  even  if 
it  had  purported  to  convey  a  legal  title.  Somes  v.  Skinner,  16  Mass.  348,  357; 
Somes  v.  Brewer,  2  Pick.  184, 191;  Chandler  v.  SimmonSp  ubi  supra.    Still 
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more,  when  the  instrument^  if  valid,  would  give  a  mere  equitable  right  to  a 
conveyance,  which,  strictly  speaking,  is  only  a  jtu/  in  persotiam,  (Telegraph 
Co.  V.  Caldwell,  141  Mass.  489, 492,  6  N.  E.  Rep.  737,)  and  which,  if  sought 
to  be  enforced,  would  be  met  by  the  answer  that  she  had  elected  against  the 
instrument*  and  that  the  trustee  no  longer  held  the  property  in  trust  for  her. 
But,  in  order  to  clear  the  record  title,  it  may  be  made  a  condition  of  dis* 
missing  the  bill,  and  of  ordering  judgment  for  the  demandant,  that  she  file  a 
release  of  all  her  rights  under  the  instrument.  Exceptions  overruled.  Bill 
dismissed. 


OAl  Hass^  237) 

Benson  d.  GrOODWiN  et  ah 
(Supreme  Judicial  Cou/rt  of  Massachusetts.    Suffolk.    Jnne  20, 1888.) 

ILUBTBB  AMI>  SSBVAKT— NbOUQENCB  OP  PkIXOW-SeRVANTS— SbaMBN. 

The  mate  and  a  common  sailor  upon  a  merchant  vessel  ,are  fellow-servants,  and 
the  owners  of  the  vessel  are  not  liable  for  injuries  sustained  by  a  sailor  in  conse- 
quence of  the  negligence  of  the  mate;  the  vessel  at  the  time  being  in  charge  of  the 
captain.^ 

Exceptions  from  superior  court,  Suffolk  county;  Mason,  Judge. 

Action  of  tort  by  James  Benson  against  Eben  P.  Groodwin  and  others,  part 
owners  of  the  merchant  ship  Benj.  F.  Packard,  to  recover  damages  for  per- 
sonal injuries  to  the  plaintiff.  At  the  trial  in  the  superior  court,  the  plaintiff 
testified  that  he  shipped  on  board  the  Benj.  F.  Packard  as  a  sailor  to  take  her 
to  New  York  from  Bath ;  that  he  went  as  a  sailor  or  runner ;  that  at  the  time 
of  the  accident  the  vessel  was  being  towed  down  the  river  from  Bath,  Me., 
with  one  tug- boat  ahead,  and  one  on  the  starboard  side;  that  the  men  on  boaixl 
were  engaged  in  getting  up  the  port  anchor;  that,  as  the  anchor  was  being 
liauled  up,  it  caught  in  a  moulding  on  the  side  of  the  ship,  and  tlie  mate  said 
that  they  were  in  a  hurry  to  Osh  the  starboard  anchor,  and  that  they  would 
hang  this  anchor  in  the  shank  painter;  tliat  he  then  said  to  plaintiff,  **  You 
go  down,  and  pass  the  shank  painter;"  that  he  (plaintiff)  went  down  in  obedi- 
ence to  the  mate's  command,  and  was  injured  by  the  flukes  of  the  anchor  fall- 
ing on  his  foot;  plaintiff  also  testified  that,  at  the  time  of  the  accident  the  cap- 
tain was  on  the  poop  deck,  with  the  pilot,  on  the  after-part  of  the  ship,  and 
that  the  captain  had  charge  of  the  vessel;  that  he  (plaintiff)  knew  it  was  a  pat- 
ent anchor,  and  that  the  ilukes  played  on  a  pivot,  and  that  he  L'new  that,  if  the 
flukes  came  down  on  him,  it  would  hurt  him;  that,  when  he  passed  the  shank 
painter  around,  he  sat  on  the  shank,  and  threw  both  legs  down  on  the  shank, 
and  then  tzot  up,  and  stood  with  his  left  foot  where  the  fluke  caught  him,  and 
his  right  within  the  space  made  by  the  shank  and  the  curved  fluke  of  the 
anchor  after  the  fluke  fell.  There  was  other  evidence  tending  to  show  that  the 
plaintiff  acted  under  orders  from  the  mate,  but  there  was  no  evidence  that  he 
had  signed  shipping  articles.  The  defendants  requested  the  court  to  rule  that 
a  common  sailor  and  mate  are  fellow-servants,  and  that  plaintiff  could  not  re- 
cover; but  the  court  refused  so  to  rule,  and  ruled  that  a  common  sailor  and 
mate  were  not  fellow-servants,  and  that  the  defendants  would  be  liable  for  the 
negligence  of  the  mate  if  the  plaintiff  was  injured  in  consequence  thereof. 
The  jury  returned  a  verdict  for  the  plaintiff  for  87,000,  and  the  defendants 
excepted. 

C.  B.  Southard^  and  Russell  Bradford,  for  defendants. 

The  contention  of  the  defendants  is  based  upon  the  principle  that  a  master 
is  not  liable  to  one  of  his  agents  or  servants  for  injuries  sustained  through 
the  negligence  of  another  servant  or  agent,  when  both  are  engaged  in  the 
same  general  business.    This  principle  is  fully  established.    Farwell  v.  Rail' 

^As  to  who  are  fellow-servants,  see  Wolcott  v.  Studebaker,  84  Fed.  Rep.  8,  and  note; 
Maf  aster  v.  RaUway  Co.,  (Miss.)  4  Soutii.  Rep.  59. 
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road  Corp,,  4  Mete.  49;  Clifford  v.  Railroad  Co,,  141  Mass,  564,  6  N.  E.  Eep. 
751;  Wright  v.  Railroad  Co.,  25  N.  Y.  562,  and  cases  cited.  The  defendants, 
having  employed  suitable  servants,  and  having  provided  proper  apparatus,  are 
not  responsible  to  one  servant  for  the  negligence  of  another  in  the  manage- 
ment and  use  of  such  apparatus.  Holden  v.  Railroad  Co,,  129  Mass.  268, 
274;  Carle  v.  Railroad  Co,,  43  Me.  269.  It  is  equally  well  settled  in  this 
commonwealth  that  all  servants  employed  by  the  same  master  in  a  common 
service  are  fellow-servants,  whatever  may  be  their  grade  or  rank.  Rogers 
v.  Manufacturing  Co.,  144  Mass.  198,  203,  11  N.  E.  liep.  77,  citing  Alhro  v. 
Canal  Co.,  6  Cush.  75;  O'Connor  v.  Roheits,  120  Mass.  227;  Walker  v.  Rail- 
road, 128  Mass.  8;  Holden  v.  Railroad  Co.,  129  Mass.  268;  McDermott  v. 
Boston,  133  Mass.  349;  Flynn  v.  Salem,  134  Mass.  351;  Mackin  v.  Railroad, 
135  Mass.  201.  See,  also.  Buzzell  v.  Manufacturing  Co.,  48  Me.  113r  Blake 
V.  Railroad  Co.,  70  Me.  60.  Plaintiff  and  the  mate  were  in  the  same  service, 
derived  their  compensation  from  the  same  source,  and  were  under  the  same 
direction  and  control  of  the  captain,  who  was  in  command  of  the  vessel. 
Albro  V.  Canal  Co.,6  Cush.  75,  77;  Gilman  v.  Railroad  Corp.,  10  Allen,  233, 
236.  2  Thomp.  Neg.  1026.  The  mate  is  a  sailor,  and  is  one  of  the  crew,  and 
is  under  the  orders  of  the  master.  Curt.  Merch.  Seam.  86,  99;  Dana,  Seam. 
Fr.  137,  199;  Holt  v.  Cummings,  102  Pa.  St.  212;  The  Ocean  Spray,  4  Sawy. 
105;  The  Minna,  11  Fed.  Kep.  759;  Scarff  v.  Mttcalf,  13  N.  E.  Rep.  796; 
Atkyns  v.  Burrozos,  1  Pet.  Adm.  244.  "Seamen"  includes  all  on  board  except- 
ing the  captain  and  apprentices.  Rev.  St.  U.  S.  §  4612,  tit.  "Merchant  Sea- 
men." The  master  and  mate  of  a  vessel  are  fellow-servants.  Mathews  v.  Case^ 
61  Wis.  491.  21 N.  W.  Rep.  513.  The  master  and  keeper  of  a  vessel  is  a  fellow- 
servant  of  the  mate.  Caniffy.  Navigation  C04,  33  N.  W.  Rep.  744.  Boat- 
swain and  stevedore  are  fellow-servants.  Tfte  Fumessia,  30  Fed.  Rep.  878. 
Master,  mate,  and  sailor  are  fellow-servants.  MaXone  v.  Transportation  Co., 
5  Biss.  315.  Mate  and  sailor  are  fellow-servants.  Halverson  v.  Nisen,  3 
Sawy.  562.  Captain  and  sailor  are  fellow-servants.  Loughlin  v.  State,  11 
N.  E.  Rep.  371.  Chief  engineer  and  third  engineer  on  steamer  are  fellow- 
servants.  Searle  v.  Lindsay,  11  C.  B.  (N.  S.)  429,  (1861.)  "The  master  of 
a  vessel  may  be  the  alter  ego  of  the  owners;  but  the  mate,  when  the  master  is 
on  board,  is  not  an  alter  ego,  and  the  mate  and  seamen  are  fellow-servants." 
Olsen  V.  Clyde,  32  Hun,  425.  A  seaman  and  the  officers  of  a  ship  are  fellow- 
servants.  The  City  of  Alexandria,  17  Fed.  Rep.  390.  That  the  plaintiff 
owed  obedience  to  the  mate  is  immaterial.  This  court  hcis  repeatedly  held 
that  persons  employed  in  the  same  work,  although  one  has  the  control  and 
direction  of  the  other,  are  fellow-servants.  Bxkffy  v.  TJpton^  113  Mass.  544. 
Conductor  and  brakeman  are  fellow-servants.  Hayes  v.  Railroad  Corp.,  3 
Cush.  270.  Superintendent  of  sewers  and  laborer  are  fellow-servants.  Johrk- 
son  V.  Boston,  118  Mass.  114.  Superintendent  and  laborer  are  fellow-serv- 
ants. Floyd  V.  Sugden,  134  Mass.  563.  If  a  party  is  ordered  by  one  to  whom 
he  owes  obedience  into  a  dangerous  service,  other  than  that  for  which  he  was 
employed,  his  obedience  will  not,  as  a  matter  of  law,  be  negligence.  Beach, 
Contrib.  Neg.  §  132.  But  the  duty  of  obedience,  assuming  it  to  exist,  is  not 
material  in  any  other  respect.  The  danger  of  the  employment  may  be  greatex 
as  the  duty  of  obedience  is  greater;  but  "if  the  employment  is  attended  with 
extraordinary  dangers,  fully  known  to  the  workmen  who  enters  upon  the  em- 
ployment, he  assumes  those  risks  also. "  Joyce  v.  Worcester,  140  Mass.  245, 
250.  4  N.  £.  Rep.  565.  The  owners  of  a  vessel  are  not  liable  for  injuries  to  a 
sailor,  although  occasioned  by  the  negligence  of  the  master  himself.  Nklsom, 
J.,  Hanson  v.  The  A.  Heaton,  U.  S.  Dist.  Ct.  Dec.  4.  1886.  The  plaintiff 
was  an  able  seaman,  and  undertook  to  run  all  the  ordinary  risks  of  the  service, 
which  included  the  risk  of  negligence  on  the  part  of  others  in  the  service  of 
the  same  employers.  Albro  v.  Canal  Co.,  6  Cush.  75;  King  v.  Railroad 
Corp.,  9  Cush.  112;  Hutchinson  v.  Railway  Co.,  5  Exch.  843.     "The  naviga- 
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tion  of  a  ship  from  one  port  to  another  constitutes  one  common  undertaking, 
for  which  all  the  ship^s  company  in  their  several  stations  are  alUj^e  employed. 
Each  one  takes  the  risk  of  any  negligence  of  his  associates  in  the  common 
employment."  The  City  of  Alexandria,  17  Fed.  Rep.  390,  (Dist.  Ct.  S.  D. 
N.  Y.  July  3,  1883.)  The  owners  placed  competent  officers  in  charge  of  the 
vessel,  and  furnished  suitable  apparatus.  They  could  do  no  more  to  protect 
the  plaintiff.  To  hold  them  liable  for  the  negligence  of  the  mate  would  put 
a  responsibility  on  the  owners  of  vessels  beyond  all  limits.  Searle  v.  Lind- 
say, 11  C.  B.  (N.  S.)  429,  440.  The  obligations  of  vessel  owners  have  been 
defined  in  nearly  the  same  language  in  ancient  and  modern  authorities.  Sail* 
ors,  if  injured  without  fault  of  their  own,  are  only  entitled  to  be  cured  at  the 
charge  of  the  ship.  Laws  of  Wisbuy,  §  18;  Curt.  Merch.  Seam.  109,  110. 
They  are  not  to  receive  any  compensation  or  allowance  for  the  effects  of  the 
injury.  Reed  v.  Canfleld,  1  Sum.  195,  202.  See  The  E.  B.  Ward,  Jr.,  20 
Fed.  Rep.  702.  The  determination  of  this  case  is  not  affected  by  the  fact 
that  tlie  accident  occurred  in  Maine.  DavU  ▼.  Railroad  Co.,  143  Mass.  801, 
803,  9  N.  E.  Rep.  815.  The  plaintiff  relies  upon  three  cases:  The  (Jhandos, 
6Sawy.  544, 4  Fed.  Rep.  645;  Daub  v.  Railway  Co.,  18  Fed.  Rep.  625;  Thomp- 
son V.  Hermann,  47  Wis.  602,  3  N.  W.  Rep.  579.  In  the  first  case  the  ques- 
tion now  before  this  court  was  not  considered, and  the  judge  expressly  stated 
that  it  was  not  necessary  so  to  do.  In  the  second  case  there  is  no  discussion 
of  authorities;  nothing  is  reported  except  the  charge  to  the  j ury.  In  the  third 
case  the  facts  were  not  the  same,  as  the  injury  was  occasioned  by  the  master 
of  a  vessel,  who  was  also  part  owner.  Notwithstanding  the  general  allega- 
tion that  the  plaintiff' was  free  from  negligence,  the  facts  set  forth  shov^  that 
he  was  guilty  of  contributory  negligence,  and  that  he  had  such  a  complete 
knowledge  of  the  risk  and  danger  he  was  subject  to  in  going  on  the  anchor 
that  he  assumed  the  risk  with  full  knowledge  of  the  danger. 

X.  W.  Howes  and  &.  C.  Ahbottt  for  plaintiff. 

The  tendency  now  is,  both  by  the  courts  of  the  highest  order  and  by  legis- 
lation, to  narrow  and  limit,  and  not  broaden,  the  old  rule  as  to  master  and 
servant,  making  a  marked  distinction  between  those  whose  only  duty  is  to 
manage,  direct,  and  command,  and  those  under  them,  whose  only  duty  is  to 
obey  their  commands  and  do  the  work.  In  the  one  case,  such  manager  or 
superintendent,  having  entire  control  and  management  of  the  enterprise, 
clothed  with  full  power,  the  owners  acting  only  through  him,  becomes  their 
agent  and  representative,  and  his  acts  are  tlieir  acts,  and  they  are  responsible 
for  them.  Railway  Co.  v.  Ross,  112  U.  S.  390,  394,  5  Sup.  a.  Rep.  184.  and 
cases  cited;  Booth  v.  Railroad  Co.,  73  N.  Y.  38;  Darrigan  v.  Railroad  Co.^ 
24  Amer.  Law  Reg.  (N.  S.)  453;  Railway  Co.  v.  Henderson,^!  Ohio  St. 552; 
1  Redf.  R.  R.  554;  Railroad  Co.  v.  Keary,  3  Ohio  St.  201;  Railroad  Co.  v. 
Stevens,  20  Ohio,  415.  Such  superintendent  or  overseer,  who  directs  the 
whole  enterprise,  is  the  personal  representative  and  agent  of  the  owners,  and 
for  whose  acts  and  negligence  the  owners  siiould  be  liable.  Such  a  rule  in* 
sures  more  care  in  selecting  such  agents,  and  gives  greater  security  to  the 
servants  employed  under  them  in  an  employment  requiring  the  most  prompt 
and  unhesitating  obedience  to  the  orders  of  such  agents  or  officers.  Mr. 
Wharton,  in  his  treatise  on  the  Ijaw  of  Negligence,  says,  after  commenting 
upon  some  decisions:  "The  true  view  is  that,  as  corporations  can  act  only 
tlirough  superintending  officers,  the  negligence  of  those  officei*s  with  respect 
to  other  servants  are  the  negligences  of  the  corporation.  *'  Section  232a.  The 
author,  in  a  note,  cites  Brickner  v.  Railroad  Co.,  2  Lans.  506,  decided  in  the 
supreme  court  of  New  York,  and  afterwards  confirmed  in  the  court  of  appeals, 
49  N.  Y.  672;  and  to  Malone  v.  Hathaway^  64  N.  Y.  5,  decided  in  said  court 
of  appeals,  which  accord  with  his  views.  The  duty  of  the  superintendent  or 
officers  is  to  manage  and  direct,  and  of  those  under  them  to  obey.  The  owners 
Mass.Dec.15-18  N.E.-41 
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are  constructively  present  in  all  acts  performed  by  the  officers  of  the  ship.  1 
Bedf.  R.  R.  554.  The  reacions  given  by  Judge  Shaw,  in  the  great  leading 
case,  Farwell  v.  Railroad  Corp*,  4  Mete  49,  for  the  rule  there  laid  down» 
and  as  the  foundation  of  the  rule,  do  not  hold  in  this  case.  The  mate  Is  not 
the  fellow-servant  of  the  common  sailor.  The  Chandos,  4  Fed.  Rep.  649,  (de- 
cided, 1880,  in  Oregon;)  Daub  v. Railway  Co.,  18  Fed.  Rep.  635,  (decided, 
1883,  in  Oregon;)  The  Neptuno,  30  Fed.  Rep.  925,  (1887,  in  New  York.)  The 
cases  of  Ohon  v.  Clyde,  32  Hun,  428,  and  Halverson  v.  Niaen,  3  Sawy.  562, 
cited  by  defendants  to  the  contrary,  were  decided  previous  to  the  above  cases» 
and  before  tlie  distinction  between  sailors  and  laborera  on  shore  had  been  ju- 
dicially noted.  Both  cases  were  in  iNew  York,  and  were  decided  upon  the 
strength  of  Wright  v.  Railroad  Co,,  25  N.  Y.  565;  and  HcUverson  v.  Kiaen, 
nbi  supra,  was  overruled  in  The  Chandon,  uhi  supra,  and  a  different  doctrine 
has  ever  since,  and  repeatedly,  been  held  ?!« between  sailor  and  mate.  The  case 
of  Wright  v.  Railroad  Co,,  on  which  the  only  opposing  decision  rests,  relies  for 
its  first  authority  and  for  its  best  reasoning  on  Fartvell  v.  Railroad  Corp.,  4 
Mete.  57,  which  is  the  leading  Massachusetts  case  on  the  doctrine  of  fellow- 
aervant.  In  the  case  at  bar  the  plaintiff  is  a  common  sailor,  and  had  no  op- 
portunity to  guard  against  the  risk  of  acting  under  a  negligent  mate.  He 
could  not  ''leave  the  service."  .  See  Rev.  St.  U.  S.  §§  4598,  4600.  This  doc- 
trine of  The  Chandoe  is  affirmed  three  years  later  (in  1883)  in  Daub  v.  RaUr 
loay  Co.,  18  Fed.  Rep.  635.  Again,  the  same  doctrine  is  affirmed  in  Sullivan 
V.  The  Neptuno,  30  Fed.  Rep.  925.  And  see  New  York,  in  The  Titan,  23 
Fed.  Rep.  413.  The  case  of  the  employe  in  a  manufacturing  establishment 
or  railroad  corporation,  or  any  other  business  on  land,  is  vastly  different  from 
the  sailor  on  shipboard.  Of  course,  the  sailor,  when  he  ships  for  the  voyage, 
assumes  the  ordinary  dangers  incident  to  it,  but  not  the  carelessness  or  reck- 
less conduct  of  the  master  or  mate  towards  him.  Shear.  &  R.  Keg.  (3d  Ed.) 
g  105,  and  note.  As  to  contributory  negligence  on  the  part  of  the  plaintiff, 
the  jury  had  all  the  evidence  before  them,  and  it  was  a  question  of  fact  for 
them  to  determine,  and  was  properly  submitted  to  them;  and  by  their  verdict 
they  must  have  found  there  was  no  such  contributory  negligence.  Theques- 
Mon  of  negligence  is  always  a  question  for  tiie  jury.  Id.  18.  By  the  late 
English  cases,  contrary  to  the  old  rule,  il  is  now  held  that  the  bui-den  of  proof 
is  upon  the  defendant  to  show  it;  and  that,  although  the  plaintiff  may  have 
been  negligent  to  some  extent,  still,  if  the  defendant  might  have  avoided  the 
injury  by  tlie  use  of  proper  care,  the  plaintiff  is  entitled  to  recover.  Railroad 
Co,  V.  Horst.  93  U.  S.  291;  Smith,  Neg.  226-228.  Contributory  negligence 
is  matter  of  defense.  Railroad  Co,  v.  Gladmon,  15  Wall.  401 ;  Smith.  Neg. 
231;  Buesching  v.  Gas-Light  Co.,  39  Amer.  Rep.  503;  Hart  y.  Bridge  Co,^  84 
N.  Y.  50. 

W.  Allen,  J.  The  plaintiff  and  the  mate  were  employed  by  the  same  master 
in  a  common  service.  They  were  engaged  in  getting  up  the  anchor,  under 
the  order  of  the  captain  to  the  mate  to  get  the  vessel  under  way;  the  mate 
having  the  direction  of  the  work,  and  tlie  plaintiff  acting  under  his  orders. 
Unless  the  case  is  an  exception  to  the  well-established  rule  in  this  common- 
wealth, the  plaintiff  and  the  mate  were  fellow-servants.  See  Rogers  v.  Man^ 
ufactv/ring  Co,,  144  Mass.  198, 11  N.  E.  Rep.  77,  and  cases  cited.  The  plain- 
tiff contends  that  tlie  case  of  male  and  common  seaman  on  a  merchant  ves- 
sel is  an  exception.  We  can  see  nothing  in  the  evidence  reported  which  ex- 
cepts this  ease  from  the  rule  applied  Co  a  superintendent  of  work,  and  one 
working  under  his  orders.  The  Chandos,  4  Fed.  Rep.  649;  Daub  v.  Railway 
Co.,  18  Fed.  Rep.  625,  and  TJie  Neptuno,  30  Fed.  Rep.  925,  are  cited  to  sus- 
tain the  ruling  of  the  court  that  a  common  sailor  and  a  mate  are  not  fellow- 
servants.  The  first  case  contains,  on  this  point,  dicta,  only,  of  Dbadt,  J. 
The  second  case  contains  a  report  of  an  oral  charge  to  a  jury  by  the  same 
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Jndge.  which  expressly  assumes  the  responsibility  of  instructions  against  the 
admitted  probable  weight  of  authority.  The  third  case  was  against  the  own- 
ers of  a  vessel,  one  of  whom  was  tiie  master,  for  negligence  of  the  master. 
Whetlier  a  person  who  was  "taking  a  run"  from  Bath  to  New  York  as  a 
''sailor  or  runner,"  without  signing  shipping  articles,  would  be  a  common 
sailor  within  the  meaning  of  such  a  rule,  we  cannot  decide,  because  we  do 
not  find  any  such  rule.  See  Halvenon  y.  NUeiu  8  Sawy.  562;  Olson  v.  Clydet 
82  Hun,  425;  The  City  of  Alexandria,  17  Fed.  Rep.  890;  Malone  v.  Trans* 
portation  Co.,  5  Biss.  315;  Mathews  v.  Case,  61  Wis.  491, 21 N.  W.  Rep.  513; 
Loughlin  v.  StaU*,  11  N.  E.  Rep.  871;  Johnson  v.  Boat  Co.,  136  Mass.  209. 
If  we  are  asked  to  establish  a  special  rule  applicable  only  to  mates  of  vessel^' 
and  common  sailors,  on  the  ground  of  the  peculiar  relations  between  them» 
the  existence  and  particulars  of  those  relations  must  be  shown.  The  evidence 
in  the  case  at  bar  discloses  only  facts  which,  under  the  decisions  of  this  court* 
show  that  the  mate  and  the  plaintiff  were  fellow-servants  of  the  defendant. 
Exceptions  sustained. 

(147  Maa«.  19e) 

Osgood  v.  McGann. 
MgGank  «.  OsoooD. 
{Swgreme  Judicial  Court  of  Massachusetts.    Bnflolk.    June  10, 1888.) 
CoNT»jL0T8—CoN8TBUCTioN— Modification. 

Ad  agreement,  under  seal,  provided  that  A.  should  make  car-wheels  for  B.  of  the 
^beat  Babbitt's  metal.  **  The  afireement  provided  for  making  cars  according  to  a 
plan,  and  was  later  indorsed:  ^^The  plan  is  omitted  by  consent,  and  for  further  de- 
scription of  form  and  style  referred  to  is  shown  in  the  car  now  being  made.  **  Cer- 
tain wheel-makers  to  whom  B.  introduced  A.  as  proper  persons  to  make  the  wheels 
told  A.  and  B.  that  the  wheels  on  the  car  in  question  were  made  of  the  best  Bab- 
bitt's metal.  HeZcK,  that  there  was  no  evidence  that  the  parties  had  agreed  to  adopt 
the  metal  in  the  wheels  on  the  car  referred  to. 

Exceptions  from  superior  court,  Suffolk  county;  Aldbioh,  Judge. 

These  were  eros»-actions  between  Byron  A.  Osgood  and  Thomas  F.  Mo- 
Gann  to  recover  damages  for  breach  of  a  contract  by  which  McGann  agreed 
to  furnish  1 ,000  cash  cars  for  the  Osgood  Cash-Car  Company.  Osgood  claimed 
that  McGann  did  not  finish  the  cars  in  a  workman-like  manner,  and  bniid  them 
of  suitable  material ;  especially  that  he  did  not  make  tlie  wheels  of  the  cars  of  the 
''best  quality  of  Babbitt's  roetai,"  as  required  by  the  contract,  and  he  declined 
to  accept  more  than  409  cars  delivered  to  him,  which  he  sold,  after  testing  the 
same,  for  a  nominal  sum,  on  account  of  their  alleged  imperfection  in  con- 
struction and  material.  McGann  contended  that  be  made  and  delivered  the 
409  cars  according  to  the  contract,  and  was  ready  to  furnish  the  balance,  but 
Osgood  refused  to  receive  and  pay  for  the  ^ame.  The  principal  question  at 
issue  at  the  trial  was  in  reference  to  the  quality  of  the  material  of  which  the 
wheels  were  made.  The  evidence'  upon  this  point  is  stated,  in  substance,  in 
the  opinion.  At  the  trial  the  Jury  found  against  Osgood,  and  he  excepted  to 
the  rulings,  and  refusals  to  rule,  of  the  court. 

Rodney  Lund  and  2>.  F.  Crane^  for  Osgood. 

The  main  question  in  issue  was  whether  these  wheels  were  made  of  the  best 
quality  of  Habbitt's  metal.  Tiie  question  is  not  what  the  parties  selected,  but 
of  what  did  McGann  agree  to  make  the  wheels.  The  evidence  is  that  Osgood 
did  not  know  what  Babbitt's  metal  was, — only  that  it  was  belter  to  wear  than 
anything  else  he  could  get;  and  he  therefore  called  for  the  best  quality  of  it, 
and  McGann  agreed  to  give  it  to  him.  McGann  says  at  that  time  he  did  not 
know  anything  about  Babbitt's  metal.  Then  it  was  his  duty  to  find  out  be- 
fore he  contracted.  Spurr  r.  Benedict,  99  Mass.  40^^67;  Kyle  v.  Kava^ 
nagh,  103  Mass.  859.  The  fact  that  the  evidence  was  conflicting  did  not 
change  the  issue,  or  allow  it  to  be  avoided.    Bioe  v.  Manufacturing  Co.,  2 
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Cush.  80.    It  was  a  question  of  fact  solely  for  the  jury  whether  these  wheels 
were  what  the  contract  required. 

E.  C.  Gilman  and  C,  M.  Barnes,  for  McGann. 

It  is  well  settled  that  if,  in  attempting  to  apply  a  contract  to  its  subject- 
matter,  an  ambiguity  arises,  so  that  it  is  impossible  to  give  a  definite  mean- 
ing to  certain  language  in  the  contract,  parol  evidence  is  admissible  to  show 
what  meaning  the  contracting  pai*ties  themselves  attached  to  such  language, 
viz.,  to  show  the  intended  meaning  of  the  words.  Stoopis  v.  Smith,  100  Mass. 
63,  66;  Swett  v.  Shumway,  102  Mass.  365;  Miller  v.  SUifens,  100  Mass.  518; 
'Hogins  v.  Plympton,  11  Pick.  97.  In  this  case  the  instructions  of  the  court 
required  the  jury  not  simply  to  infer  an  intention  as  to  the  meaning  of  am- 
biguous words  from  facts  and  circumstances,  but  to  find  an  actual  agreement 
of  the  parties  as  to  such  meaning.  That  the  exceptions  disclose  such  an  am- 
biguity as  to  the  meaning  of  the  words,  "the  best  quality  of  Babbitt's  metal," 
as  to  bring  the  case  within  the  rule  stated,  is  clear.  The  words  themselves 
are  not  necessarily  ambiguous;  but,  as  soon  as  it  appears  that  there  is  no  one 
metal,  or  quality  of  metal,  which  alone  can  be  intended  by  the  words,  they  be- 
come ambiguous,  and  the  rule  applies.  As  soon  as  this  ambiguity  as  to  the 
meaning  of  tlie  words  quoted  appeared,  evidence  as  to  what  the  parties  in- 
tended by  the  words  became  admissible. 

W.  Allek,  J.  The  agreement,  under  seal,  provided  that  the  cartwheels 
should  be  made  of  the  best  quality  of  Babbitt's  metal.  There  was  conflicting 
evidence  as  to  the  meaning  of  the  words  "best  quality  of  Babbitt's  metal," 
as  used  in  the  contract,  and  the  court,  in  effect,  instructed  the  jury  that  it 
was  competent  for  them  to  find  that  the  parties  adopted  the  metal  of  which 
the  wheels  of  a  certain  car,  which  was  before  them  for  some  purpose,  were 
composed,  as  the  best  Babbitt's  metal  intended  by  the  contract.  It  is  objected 
that,  if  there  was  such  ambiguity  disclosed  in  the  language  as  rendered  it  com- 
petent to  show  that  the  parties  agreed  upon  and  adopted  a  specimen  of  metal 
to  be  taken  as  the  best  Babbitt's  metal  of  the  contract,  yet  there  was  no  evi- 
dence that  the  parties  did  so,  and  therefore  instructions  that  the  jury  might 
find  that  they  did  were  erroneous.  The  contract  itself  provided  that  "said 
cars  to  be  made  according  to  the  style  shown  in  a  sketch  or  plan,  marked  *  A,' 
hereto  annexed."  Then  follow  minute  specifications  as  to  the  material  and 
construction  of  the  car,  and  its  different  parts;  that  relating  to  the  wheels 
being  that  "the  wheels  are  to  be  th.ee  inches  in  diameter,  and  made  of  best 
quality  of  Babbitt's  metal,  and  nickel  plated."  The  contract  was  dated  July 
10th.  Under  date  of  July  30th,  this  indorsement  was  made  upon  it:  "  The  plan 
described  in  the  within  contract,  marked  'A,'  is  omitted  by  consent  of  both 
parties;  and  for  further  description  of  the  form  and  style  referred  to  is  shown 
in  the  style  and  form  of  the  cars  now  in  process  of  manufacture  by  Thomas 
P.  McGann  for  the  Osgood  Cash-Car  Company,  which  style  WiiS  referred  to 
in  said  plan. "  There  was  evidence  tending  to  prove  that,  when  the  indorse- 
ment was  made,  a  car,  referred  to  in  it,  was  before  the  parties.  The  refer- 
ence to  the  car  in  the  indorsement  is  as  a  substitute  for  the  plan  mentioned 
in  the  contract,  and  is  expressly  limited  to  the  purpose  of  showing  the  style 
and  form  of  the  car;  and  a  construction  of  the  writings  that  by  them  the  par- 
ties adopted  the  material  of  the  wheel  of  the  car  as  the  material  of  the  wheel 
of  the  contract  would  be  clearly  erroneous. 

The  other  evidence  relating  to  the  point  is,  in  substance,  as  follows:  Morey 
and  Smith  contracted  to  make  the  wheels  for  McGann.  McGann  testified  that, 
before  the  contract  was  made,  Osgood  introduced  him  to  Morey  and  Smith, 
saying  that  he  wanted  to  introduce  him  "to  a  concern  who  had  made  wheels 
for  him,  and  who,  he  thought,  were  the  proper  persons."  That  Osgood  said, 
on  introducing  him  to  Smith:   "You  know  just  what  I  want,  Mr.  Smith, and 
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I  want  you  to  go  to  work  and  make  wheels  for  this  man;"  and  told  Smith 
that  he  wanted  them  made  of  the  best  Babbitt's  metal,  or  something  a  little 
harder  than  the  wheels  of  a  car  which  was  before  them.  That  Smith  and 
Osgood  came  to  his  place  some  time  in  September,  after  the  contract  was 
signed,  and  Osgood  said  to  Smith:  "Mr.  Smith,- are  those  wheels  made  of  the 
best  Babbitt' s  metal  ?  "  To  which  Sm  i  th  replied :  "  They  are  of  tlie  very  best.  '^ 
It  may  be  assumed  that  the  wheels  referred  to  were  those  of  the  car  mentioned 
in  the  indorsement.  Another  witness  testified  that,  some  time  in  July  or 
August,  he  heard  Osgood,  in  McGann's  presence,  while  Osgood  was  holding 
a  cash  car  wheel  in  his  hand,  ask  Smith:  '*Is  this  the  best  Babbitt's  metal?" 
and  that  Smith  said,  **  Yes,"  it  was.  This  we  understand  to  be  all  the  evi- 
dence which  it  can  be  claimed  tends  to  prove  that  the  parties  agreed  that  the 
"best  quality  of  Babbitt's  metal,"  mentioned  in  the  contract,  should  be  taken 
to  be  the  metal  of  which  the  wheels  of  the  cars  referred  to  in  the  indorsement 
were  made,  or  adopted  the  metal  of  those  wheels  as  the  metal  of  the  contract. 
Taking  this  evidence,  without  regarding  the  evidence  tending  to  contradict 
and  control  it,  we  think  it  did  not  raise  or  present  the  particular  issue  which 
was  submitted  upon  it  to  the  jury,  and  that  the  instructions  to  the  jury  were 
erroneous.    Exceptions  sustained. 


(147  Mass.  231) 

Linton  ©.  Allen. 
{Supreme  Judicial  Court  of  Maaaach/usetta.    SnfPolk.    June  20, 188S.) 

Vendor  and  Vendee— Construction  of  Contract— Bond  for  Deed. 

A  bond  recited  that  the  obligor  ''had  Bold  to  the  obligee  for  $4,000  a  certain  lot.— 
$1,000  in  cash;  balance  on  three  notes. **  payable  $1,000  a  year  for  three  years;  the 
obligor  to  receive  payments  earlier  if  desired;  and  was  oonditloned  to  be  void  if 
the  obligor  should  "deliver  a  properly  executed  warranty  deed,  the  obligee  demand- 
ing the  Lame,  and  fulfilling  all  the  conditions  herein  stipulated.  **  The  notes  were 
delivered  at  the  same  time  as  the  bond.  Heldy  that  the  obligee  could  not  demand 
a  deed  until  full  payment  of  the  notes,  and  was  then  entitled  to  demand  a  good  title 
to  the  land,  and  not  merely  a  formally  executed  warranty  deed. 

Exceptions  from  superior  court,  Suffolk  county;  Blodgbtt,  Judge. 

Action  of  contract  by  Bhoda  N.  Linton  against  Frank  D.  Allen,  adminis- 
trator de  bonis  nan  with  the  will  annexed  of  the  estate  of  Ghloe  A.  Berry» 
upon  a  bond  for  a  deed  signed  by  Chloe  A.  Berry,  and  also  upon  the  common 
counts  for  money  had  and  received^  and  on  an  account  annexed  to  recover 
money  paid  on  account  of  the  purchase,  and  for  cash  expended  in  repairs  on 
the  house,  etc.,  mentined  in  the  bond.  The  superior  court  ruled  that  the 
plaintiff  could  not  maintain  her  action,  and  she  excepted.  The  material  facts 
are  stated  in  the  opinion. 

Francis  8,  Hesseltine,  for  plaintiff. 

In  every  contract  for  the  sale  of  land  there  Is  an  implied  warranty  on  the 
part  of  the  vendor  that  he  has  good  title  to  that  which  he  assumes  to  sell,  un- 
less the  warranty  is  expressly  excluded  by  the  terms  of  the  conti-act.  8tone 
V.  Fowls,  22  Pick.  173;  Brown  v.  Gammon,  14  Me,  276;  Swan  v.  Drury,  22 
Pick.  485;  Fitch  v.  Casey,  2  G.  Greene,  300;  MeadY.  Fox,  6  Gush.  199;  Davar 
V.  Cardwell,  27  Ind.  478;  Packard  v.  Ushe?-,  7  Gray,  531;  Greenwood  v.  Ligon, 
10  Smedes  Sb  M.  615;  Roberts  v.  Bassett,  105  Mass.  409;  Washington  v.  Og- 
den,  1  Black,  456;  Souter  v.  Brake,  5  Barn.  &  Adol.  992;  Burwell  v.  Jack-- 
son,  9  N.  Y.  535,  and  cases  there  cited;  Delavan  v.  Buncan,  49  N.  Y.  485; 
Bverson  v.  Kirtland,  4  Paige,  628;  LitUe  v.  Paddleford,  13  N.  H.  174; 
Morgan  v.  Smith,  11  111.  194;  Wellman  v.  Bismukes,  42  Mo.  101;  Fletcher 
V.  Button,  4  N.  Y.  396;  Haynes  v.  White,  55  Cai.  38;  Collins  v.  Belashmutty 
6  Or.  51;  Holland  v.  Holmss,  14  Pla.  390;  Greenioood  v.  Ligon,  10  Smedes 
&  M.  615;  Carpenter  v.  Bailey,  17  Wend.  247;  Feemster  v.  May,  13  Smedes 
&  M.  275;  Vardeman  v.  Lawson,  17  Tex.  11;  Hunter  v.  O'NeU,  12  Ala.  87; 
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Penfleld  v.  Clark,  62  Barb.  584;  Wright  v.  Toung,  6  Wis.  127;  Cunning- 
ham  V.  Sharp,  11  Humpli.  116;  Taft  v.  Keifsel,  16  Wis.  273;  Owinga  v. 
Baldwain,  8  Gill,  337.  The  court  erred  in  excluding  the  evidence  of  Mr. 
JSmith,  and  of  the  plaintifT,  as  to  the  interview  between  the  plaintiff  and  the 
husband  of  Mrs.  Berry,  after  the  death  of  his  wife,  and  the  Interview  with 
him  as  special  administrator  of  his  wife's  estate.  "It  appears  that  the  plain- 
tiff was  prepared  to  pay  the  purchase  money  upon  the  delivery  of  a  deed  vest- 
ing her  with  an  unincumbered  title,  but  the  defendant  had  not  power  to  give 
such  a  deed.  The  plaintiff,  under  these  circumstances,  was  not  bound  to 
make  a  tender  of  the  money. "  Delavan  v.  Duncan,  49  N.  Y,  487.  The  plain- 
tiff having  demanded  a  good  title,  the  defendant  not  being  able  to  comply  with 
that  demapd,  and  not  assenting  to  the  plaintiff's  demand,  but  demanding  some 
other  or  different  payment  for  a  good  title,  she  was  not  bound  to  make  any 
tender  of  the  money,  or  offer  to  perform  her  part  of  the  contract,  but  could  at 
once  treat  the  contract  as  rescinded."  Bui-well  w.  Jackaon,  9  N.  Y.  547; 
(donnley  v.  Kyle^  137  Mass.  190;  Cook  v.  Doggett,  2  Allen,  439,  and  cases 
there  cited.  See  Hills  v.  Bank,  105  U  S.  329,  and  cases  there  cited.  The 
bond  in  this  case  is  very  similar  to  that  in  the  case  of  Healy  v.  Pfau^  119 
Mass.  589,  where  the  court  said  that  "it  is  not  easy  to  give  a  sensible  con- 
struction to  an  instrument  so  illiterate  and  obscure  as  the  bond  in  which  the 
parties  have  undei-taken  to  set  forth  the  terms  of  their  contract." 

Gaston  dk  Whitney  and  Frank  D.  Allen,  for  defendant. 

The  plaintiff  was  not  entitled  to  maintain  her  action  upon  the  bond,  because 
there  was  no  evidence  of  any  breacii  of  the  conditton.  The  stipulation  that 
Mrs.  Berry  "shall  receive  all  amounts  tendered  by  the  said  Linton  at  any  time 
said  Linton  may  wish,"  evidently  contemplated  that  the  plaintiff  was  to  have 
no  deed  until  she  had  paid  the  notes,  and  was  inserted  so  that  she  could  get  a 
deed  before  the  maturity  of  the  notes,  if  she  chose  to  pay  them  before  that 
time.  This  case  is  substantially  the  same  in  this  respect  as  the  case  of  Healy 
V.  Pfau,  119  Mass.  589.  The  bond  was  plainly  an  executory  contract  for  the 
sale  of  land.  Attvood  v.  Cobb,  16  Pick.  227;  Jackson  v.  Myers^  3  Johns.  888. 
The  plaintiff  was  entitled  to  a  deed  only  upon  making  demand  for  it;  and 
there  was  no  evidence  that  she  ever  demanded  one.  The  condition  of  the 
bond  was  to  give  a  "properly  executed  warranty  deed;"  and  the  condition  of 
the  bond  would  be  complied  with  by  giving  such  a  deed,  whether  Mrs.  Berry 
had  a  good  title  to  the  property  or  not.  Aiken  v.  Sanford,  5  Mass.  494;  Tvnr 
ney  v.  Ashley,  15  Pick.  546;  Gazley  v.  Price,  16  Johns.  268;  Parker  v.  Par- 
mele,  20  Johns.  130,  135.  Neither  was  the  plaintiff  entitled  to  maintain  her 
action  on  the  common  counts.  If  one  party  to  a  contract  pays  certain  money 
in  part  performance  of  the  contract,  and  then  unjustifiably  refuses  to  proceed 
with  the  performance,  he  cannot  recover  back  the  money  so  paid.  8haw  v. 
Cabrey,  13  Allen,  462;  KennisUm  v.  Blakie,  121  Mass.  552;  Congdon  v. 
Perry,  13  Gray,  3.  Furthermore,  there  was  not  an  entire  failure  of  consider- 
ation. Bassett  v.  Peroioal,  5  Allen,  345.  She  must,  moreover,  be  presumed 
to  have  known  about  the  restrictions  imposed  by  the  Oaks  Bluffs  Company; 
Begbie  v.  Seuoage  Co.,  L.  B.  10  Q.  B.  491.  The  circumstances  under  which 
the  plaintiff  occupied  the  premises,  having  a  bond  for  a  deed,  exclude  any  im- 
plied promise  on  the  part  of  the  defendant  to  repay  the  $64.20  -paid  out  for 
taxes,  or  the  money  paid  for  repairs.  King  v.  Johnson,  7  Gray,  239;  BuUer 
V.  Page,  7  Mete.  40.  The  evidence  excluded  by  the  judge  was  rightly  ex- 
cluded.   Stackpole  v.  Arnold,  11  Mass.  33;  Aiu)ood  v.  Cobb,  16  Pick.  227, 230. 

W.  Allen,  J.  The  first  count  of  the  declaration  is  upon  a  bond  In  the 
penal  sum  of  $4,000,  given  by  Mrs.  Berry,  the  defendant's  testatrix,  to  the 
plaintiff.  The  condition  recites  that  Mrs.  Berry  "has  this  day  bargained  and 
sold  to  the  said  Linton,  for  the  sum  of  $4,000,  a  certain  lot  or  parcel  of  land»" 
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and  that  it  is  agreed  that  Linton  shall  pay  to  Berry  the  sum  of  $4.000, — $1,000 
in  cash,  and  "the  balance  of  tho  $3,000  on  three  promissory  notes,  payable 
as  follows,"  $1,000  each  year  for  three  years;  and  proceeds  as  follows:  "The 
agreement  is  that  the  said  Berry  shall  receive  all  amounts  tendered  by  said 
Linton  at  any  time  said  Linton  may  wish,  possession  to  be  given  March  1, 
1883.  Now,  "therefore,  if  the  said  Berry,  his  heirs,  executors,  administrators, 
or  assigns  shall  deliver  unto  the  said  Linton  a  properly  executed  warranty 
deed,  the  said  Linton  making  demand  for  the  same,  and  fulfilling  all  the  con- 
ditions herein  stipulated,  then,"  etc.  The  bond  is  dated  October  3, 1882,  and 
$1,000  was  paid,  and  three  notes  of  the  same  date  for  $1,000  each,  payable  to 
the  order  of  Mrs.  Berry  in  one,  two,  and  three  years,  respectively,  from  March 
1,  1883.  were  delivered. 

We  think  that  the  payment  of  the  notes  was  a  condition  upon  which  the 
deed  was  to  be  delivered.  The  plaintiff  was  to  pay  $4,000,— $1,000  in  cash, 
and  the  balance  on  notes  payable  at  future  times.  The  condition  is  not  to 
pay  at  the  time  in  notes,  but  on  notes  at  future  times.  The  notes  were  de- 
livered at  the  same  time  as  the  bond,  and,  unless  the  payment  of  the  notes 
was  the  condition,  there  would  have  been  none  to  be  performed  by  the  plain^ 
tiff;  he  would  have  already  ''fulfilled  all  the  conditions  herein  stipulated," 
and  would  hnve  had  a  right  to  demand  a  deed  on  the  deli  very  of  the  bond  with- 
out furnishing  any  se  jurity  for  the  payment  of  the  notes.  See  Healy  v.  Pfau, 
119  Mass.  589.  The  agreement  which  appears  in  the  condition  of  the  bond 
was  that  Mrs.  Berry  should  sell  the  land  to  the  plaintiff  for  $4,000— $1,000  to 
be  paid  down;  and  $1.0'J0  within  one,  $1,000  within  two,  and  $1,000  within 
three,  years^for  which  she  was  to  give  notes  payable  at  three  dates,  but  with 
the  privilege  of  anticipating  payments;  and  that  possession  should  be  given 
on  the  1st  of  March,  and  tlie  deed  should  be  given  upon  the  payment  of  the 
notes.  The  bond  was  given  upon  the  payment  of  the  $1,000,  and  the  delivery 
of  the  notes  to  secure  the  performance  of  the  agreement  by  Mrs.  Berry.  Such 
a  contract  would  not  be  performed  by  Mrs.  Berry  by  tendering  a  deed  which 
did  not  convey  the  title  to  the  land,  and  her  inability  and  refusal  to  give  a 
good  title  would  excuse  the  plaintiff  from  performing  the  conditions  on  her 
part  to  be  performed,  and  entitle  her  to  recover  back  the  money  paid.  Swan 
V.  Drury,  22  Pick.  485;  Stone  v.  Fowle,  Id.  166;  C(}ok  v.  Boggett,  2  Allen,  439; 
Rowland  v.  Leach,  11  Pick.  151;  Goi'mley  v.  Kyle^  137  Mass.  189;  Callaghan 
V.  O'Brien,  136  Mass.  878;  Belavan  v.  Buncan,  49  N.  Y  487.  The  recital 
in  the  condition  of  the  bond,  that  "the  said  Berry  has  this  day  bargained  and 
sold  unto  the  said  Linton, "  obviously  means  that  Mrs.  Berry  has  contracted 
to  sell;  and  the  contract  is  recited  in  the  condition.  It  is  argued  that  the 
condition  of  the  bond,  that  Mrs.  Berry  shall  deliver  a  properly  executed  war- 
ranty deed,  shows  that  the  agreement  was  to  deliver  a  deed,  and  not  to  con- 
vey a  title.  But  it  seems  plain,  upon  the  face  of  the  instrument,  that  the  de- 
livery of  the  deed  was  not  a  separate  and  independent  matter,  but  was  to  be 
done  in  pursuance  of  and  as  a  part  of  the  agreement  to  sell  the  land.  The 
agreement  was,  on  the  part  of  the  plaintiff,  to  pay  the  money  to  Mrs.  Berry, 
and,  on  the  part  of  Mrs.  Berry,  to  sell  the  land  to  the  plaintiff  by  a  warranty 
deed.  The  payment  of  t^e  money  was  the  express  condition  upon  which  the 
deed  should  be  given;  the  ability  and  readiness  to  give  a  title  by  a  deed  was 
the  implied  condition  upon  which  the  money  should  be  paid.  If  Mrs.  Berry 
had  no  title  to  the  land,  she  could  not  recover  on  the  notes.  The  cases  cited 
by  the  defendant  to  sustain  the  ruling  of  the  court  at  the  trial  that  the  plain- 
tiff was  not  entitled  to  claim  a  good  title  to  the  property,  but  only  a  properly 
executed  warranty  deed,  are  Aiken  v.Sar^f'.rd,  5  Mass.  49i;  Tinney  v,  Ashley, 
15  Pick.  546;  Qazley  v.  Price,  16  Johns.  268;  Parker  v.  Paimele,  20  Johns. 
130,  135.  Of  the  New  York  cases  it  is  sufficient  to  say  that  they  are  over- 
ruled. Bunnell  v.  Jackson,  9  N.  Y.  535  In  Tinney  v.  Ashley,  the  plaintiff 
paid  to  the  defendant  the  price  of  750  acres  of  land,  to  be  selected  by  the  plain- 
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tiff  from  a  larger  quantity;  and  the  defendant  gave  a  bond  with  the  condition 
that  on  being  notified  of  the  selection  of  the  land,  and  on  the  giving  up  of 
the  bond,  he  ''would  execute  and  deliver  to  the  plaintiff  a  good  and  sufficient 
warranty  deed  tliereof."  The  fifth  and  sixth  counts  of  the  declaration  al- 
leged, as  a  breach  of  the  condition  of  the  bond,  that  tlie  defendant  had  no 
valid  or  legal  title  to  the  land;  alleging  an  entry  by  the  plaintiff  upon  the 
land,  and  an  eviction  of  him.  These  counts  were  held  bad  on  demurrer.  Tlie 
plaintiff  had  paid  the  purchase  money  in  full,  and  the  defendant  had  agreed 
to  give  a  deed  of  the  land  as  soon  as  the  plaintiff  should  select  it.  The  court 
held  that  the  agreement  of  the  defendant  was  to  give  a  warranty  deed,  not 
to  convey  a  valid  title;  and  that  the  pLiintiff  intended  to  rely  upon  the  cove- 
nants in  the  deed  to  protect  him  against  defects  of  title.  The  only  authority 
cited  is  Qazley  v.  Price,  uhi  Hupra,  Aiken  v.  Sm^ord  was  an  action  on  a 
bond  conditioned  that  the  defendant,  on  the  payment  of  certain  notes  by  the 
plaintiff,  should  sell  and  convey  to  him,  by  a  good  and  sufficient  deed  of  war- 
ranty, certain  lands.  The  defendant  pleaded  a  tender  of  a  deed  on  the  9th 
day  of  September.  The  plaintiff  replied  that  he  paid  the  notes  on  the  7th 
day  of  June,  and  on  the  same  day  the  defendant  tendered  to  him  an  insuffi- 
cient deed,  which  he  refused  to  accept;  and  that  from  the  time  of  making 
the  bond  until  the  3d  day  of  September  the  land  was  incumbered  by  a  mort- 
gage. The  court  held  the  replication  to  be  good  on  demurrer,  on  the  ground 
that  the  deed  tendered  on  June  7th  was  insufficient,  and  that  the  tender  on 
the  9th  of  September  was  not  within  a  reasonable  time  after  the  payment. 
Afterwards,  on  a  hearing  in  equity  to  fix  the  amount  for  which  execution 
should  issue,  it  appeared  that  the  notes  were  paid  upon  an  execution  issued 
upon  a  judgment  recovered  in  a  suit  upon  them,  and  that  a  sufficient  deed 
was  tendered  in  July;  and  the  question  arose  upon  granting  the  defendant 
leave  to  plead  anew  to  set  up  the  facts  thus  appearing.  It  was  objected  tliat 
the  deed  was  not  according  to  the  condition,  because,  at  the  time  of  the  ten- 
der, the  land  was  incumbered  by  a  mortgage.  The  court  overruled  the  ob- 
jection in  a  per  aunam  decision,  saying  that  "if  the  deed  was  of  proper  form 
and  regularly  executed,  and  the  grantor  was  seized,  so  that  the  land  was  con- 
veyed by  it,  the  condition  was,  in  this  case,  performed.  But  the  court  ob- 
served that  they  did  not  mean  to  determine  that  in  no  case  these  words  should 
be  considered  as  applying  to  the  title.  If  the  money  was  to  be  paid  on  receiv- 
ing the  deed,  it  might  be  a  reasonable  construction  that  a  good  and  sufficient 
title  should  be  conveyed;  otherwise,  the  purchaser  might  part  with  his  money, 
not  merely  for  the  land,  but  for  a  lawsuit  also.  In  the  present  case,  however, 
the  money  was  to  be  first  paid,  and  the  plaintiff  might  as  well  sue  on  the  cov- 
enants in  his  deed  as  on  bis  bond.''  The  parties  and  the  court  regarded  the 
obligation  to  pay  the  notes  as  absolute  and  unconditional.  Judgment  had  been 
recovered  upon  them,  and  they  had  been  paid  while  the  breach  of  the  condi- 
tion of  the  bond,  upon  which  the  plaintiff  relied,  was  in  existence,  though  it 
was  cured  before  the  action  on  the  bond  was  commenced.  We  are  unable  to 
give  such  a  construction  to  the  bond  in  suit.  Tlie  payment  of  the  money, 
and  the  delivery  of  the  deed  upon  demand,  were  to  be  concurrent  acts,  although 
the  one  was  expressed  to  be  the  condition  of  the  oth^.  Ttie  right  to  demand 
the  deed  would  arise  simultaneously  with  the  payment  of  the  money;  and  it 
is  the  common  case  of  mutual  conditions  or  concurrent  acts,  the  refusal  to 
perform  which  by  one  party  will  excuse  the  other,  who  is  not  in  default,  from 
performance  on  his  part.  See  Tinney  v.  Ashley^  ubi  supra.  If  the  notes  had 
been  taken  as  payment  for  the  land,  and  the  contract  had  been  executed  on 
the  part  of  the  plaintiff,  so  that  all  that  remained  to  do  was  the  giving  of  a 
deed  by  Mrs.  Berry  upon  demand,  the  cases  cited  might  be  applicable;  but» 
upon  the  construction  which  we  have  given  to  it,  it  comes  rather  within  the 
exception  suggested  in  the  earlier  cases,  and  within  the  general  rule  that  an 
agreement  to  sell  land,  and  to  give  a  good  .and  sufficient  deed  of  it,  means  a 
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deed  that  will  convey  a  good  title  to  the  land.  See,  in  addition  to  the  cases 
cited.  Mead  v.  Fox,  6  Cush.  199;  Packard  v.  Usher,  7  Gray,  529;  Washing- 
ton  V.  Ogden,  1  Black,  456:  Wellman  v.  Dismukes,  42  Mo.  101 ;  Haynes  v. 
White,  -55  Cal.  38^  Taft  v,  Kessel,  16  Wis.  273;  Cunningham  v.  Sharp^  11 
Humph.  116:  Owings  v.  Baldwin,  8  Gill,  337. 

We  find  no  error  in  the  exclusion  of  evidence.  We  think,  as  the  case  stood, 
that  the  plaintiff  was  not  entitled  to  demand  a  deed  of  the  property  until  she 
had  paid,  or  was  ready  to  pay,  her  notes  in  full;  that  she  was  entitled  to  claim 
a  good  title  to  the  property,  and  not  a  properly  executed  warranty  deed  only; 
and  that  there  was  some  evidence  that  she  had  demanded  a  deed,  and  per- 
formed the  conditions  on  her  part  so  far  as  she  was  required  to.  Exceptions 
sustained. 


(147  Mass.  570) 

Todd  d.  Sawybr. 
(Supreme  JudidaZ  Court  of  Massachusetts.    Suffolk.    June  21, 1888.) 

Wnxs—CoKBTRUOTios— Estate  Conteted— Restraikt  of  Ai^hsnation. 

Property  was  devised  to  a  woman  "to  he  kept  and  retained  by  her  as  long  as  she 
shall  live,  and;  he  disposed  of  as  to  her  seems  proper  at  her  decease. "  Held,  that 
she  had  at  least  a  life-estate,  with  an  absolute  power  of  appointment  of  the  fee  by 
^ed  or  by  will,  and  could  therefore  convey  a  fee;  for,  if  the  will  should  be  con- 
strued as  prohibiting  the  alienation  of  the  life-estate,  the  restraint  would  be  void. 

Appeal  from  superior  court,  Suffolk  county. 

Action  of  contract  by  Charlotte  Todd  against  Charles  W«  Sawyer  to  roeover 
damages  for  breach  of  an  agreement  to  purchase,  for  ^00,  a  lot  of  land  in 
Charlestown.  The  plaintiff  duly  tendered  to  the  defendant  a  deed  of  the  prem- 
ises, in  which  slie  conveys  to  the  grantee  all  her  "right,  title,  and  interest  in 
and  to  said  premises,  and  likewise,  for  the  consideration  aforesaid,'*  granted 
the  said  premises  ''in  execution  of  the  power  given  in  and  by  the  will  of  the 
late  Robert  Todd,"  by  whom  they  were  devis^  to  the  plaintiff  by  will.  The 
defendant  refused  to  accept  the  deed  on  the  ground  that  it  did  not  convey  a 
fee^simple  in  the  premises,  and  that,  under  the  will  of  Robert  Todd,  the  plain- 
tiff did  not  take  and  could  not  convey  a  fee^lmple  in  the  premises.  Robert 
Todd,  the  father  of  the  plaintiff,  died  in  1873,  seized  in  fee-simple  of  the 
premises  described  in  the  deed,  and  in  his  will  devised  the  premises  in  ques- 
tion to  the  plaintiff  by  a  clause  in  the  will  as  follows:  "After  the  payment  of 
the  sums  above  named,  I  hereby  give  and  bequeath  to  my  beloved  daughter 
Charlotte  Todd  [the  real  estate  in  question,]  to  her  own  sole  and  separate  use, 
to  be  kept  and  retained  by  her  as  long  as  3he  shall  live,  and  be  disposed  of  as 
to  her  seems  proper  at  her  decease."  The  residue  of  the  testator's  estate  was 
given  in  trust  for  the  benefit  of  all  his  ohiidreli.  It  was  agreed  that  if  the 
plaintiff  took,  under  the  will,  an  estate  in  fee-simple,  or  such  an  estate,  power, 
or  interest  as  would  enable  her  by  her  deed  to  convey  or  vest  in  the  defend- 
ant an  estate  in  fee-simple,  then  there  was  a  breach  by  the  defendant  of  his 
agreement,  and  the  damages  for  such  breach  were  8300.  The  superior  court 
ordered  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Henry  W,  Bragg,  for  plaintiff. 

It  is  not  to  be  presumed  that  the  testator  intended  to  prevent  the  plaintiff 
from  disposing  of  her  interest  in  the  house,  and  it  is  submitted  that  such  an 
intent  does  not  appear  in  the  bequest.  But,  assumingsuch  an  intent,  it  can- 
not prevail;  for  '*a  provision,  either  in  deed  or  will,  that  a  life-tenant  shall 
not  alienate  or  anticipate— that  is,  a  provision,  not  that  he  or  his  assigns  shall 
lose  the  estate  on  alienation,  but  that  he  shall  be  compelled  to  keep  it,  so  that 
neither  his  grantors  nor  his  creditors,  nor  any  third  person,  can  get  hold  of  it 
or  enjoy  it — is  void.  This  is  true,  whether  the  interest  be  a  legal  or  equitable 
one,  and  whether  it  be  realty  or  personalty."  Gray,  Rest.  Alien.  §  134,  cit- 
ing Brandon  v.  Robinson,  18  Ves.  429,  1  Rose,  197;  Graves  v.  Dolphin,  1 
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Sim.  66;  MeCleary  v.  Ellis,  54  Iowa,  311,  6  N.  W.  Kep.  671;  Bridge  v.  Ward^ 
35  Wis.  687.  To  this  rule  there  are  two  recognized  exceptions,  neither  of 
^'hich,  however,  is  applicable  to  this  case.  The  plaintiff's  deed  purports  to 
convey  all  her  interest*  and  also  to  execute  the  power  conferred  by  the  testa- 
tor. That  the  plaintiff  may  execute  the  power  by  deed  is  fully  established  by 
the  authorities.  Where  an  estate  is  given  to  one  for  life,  and  ^ after  his 
death,"  or  **then,''  or  "at  his  decease,"  to  be  disposed  of  as  lie  thinks  best,  if 
the  mode  of  executing  the  power  is  not  defined,  it  may  be  executed  by  deed. 
Tomlinsion  v.  Dighton,  1  P.  Wms.  149;  Northampton's  Case,  3  Leon.  71; 
Ex  parte  Williams,  1  Jac.  &  W.  89, 93;  Sugd.  Powers,  c.  7,  §  3;  Fairman  ▼. 
Beal,  14111.  244;  Christy  v.  Pulliam,  17  111.  59;  B&nesck  v.  Clark,  49  Md. 
497.  There  are  cases  sometimes  cited  as  opposed  to  the  above  rule;  but  an  ex- 
amination shows  that  they  really  are  not  inconsistent  with  it.  For  instance, 
in  Raid  v.  Reid,  25  Beav  469,  the  point  was  not  involved,  and  was  not  ar- 
gued. In  Kennedy  v.  Kingston,  2  Jac.  &  W.  431,  the  point  was  not  involved; 
the  only  question  being  who  was  to  participate  in  a  Share  which  had  lapsed. 
In  Doe  V.  Thorley,  10  East,  438,  the  decision  is  based  upon  the  special  sig- 
nification of  the  word  "leave."  In  Archibaldy.  W^WijrAt. 9  Sim.  161,  the  dev- 
isee died  without  a  will,  and  without  ever  having  attempted  to  exercise  her 
power,  and  the  only  point  determined  was  that  she  did  not  take  an  absolute 
interest.  The  plaintiff's  deed  Conveys  his  life-interest,  and  gives  the  defend- 
ant an  estate  per  autre  vie,  which  is  an  estate  in  freehold,  (Williams,  Beal 
Prop.  22,)  and  descends  as  does  other  real  estate,  (Pub.  St.  c.  125.  §  1.)  By 
executing  the  power,  the  plaintiff's  deed  vests  the  reversion  in  the  defendant; 
and,  the  greater  and  less  coinciding  and  uniting  in  one  and  the  same  person, 
without  any  intermediate  estate,  the  less  is  immediately  annihilated,  and  the 
defendant  acquires  an  estate  in  fee-simple.    2  Bl.  Comm.  177. 

Russell  Bradford^  for  defendant. 

Testator's  intention  was  to  give  his  daughter  a  life-estate,  with  a  power  of 
appointment;  the  power  to  be  exercised  only  by  her  last  will.  In  that  view 
of  the  case,  plaintiff  cannot  recover,  for  she  did  not  take  a  fee-simple,  (Sugd. 
Powers,  c.  3,  §  1;  4  Kent,  Comm.  319.  536;  Hatfield  v.  Sohier,  114  Mass. 
48,)  and  could  not  convey  tlie  reversion  by  her  deed.  The  mere  circumstance 
of  an  estate  being  limited  to  one  for  life,  and  "after  his  death,"  or  "then,"  or 
"at  his  decease,"  to  be  disposed  of  as  to  him  seems  fit,  perhaps  may  not  re- 
strain the  execution  of  the  power  to  a  will.  But,  if  there  be  any  indicium 
of  an  intention  to  tie  up  the  propcurty,  the  power  will  be  exercisable  only  by 
will.  Farw.  Ppwers,  42, 44,  and  cases  cited.  In  this  case  it  would  seem  that 
the  testator's  wish  was  to  make  sure  that  his  daughter  should  always  have  a 
home.    Archibald  v.  Wright,  9  Sim.  161. 

0.  Allen,  J.  At  the  outset,  it  is  apparent  that  the  plaintiff  has  at  least  a 
life-estate.  The  words,  "to  be  kept  and  retained  by  her  as  long  as  she  shall 
live,"  were  pi-obably  not  intended  to  prohibit  an  alienation  during  her  life, 
but  were  rather  expressive  of  the  testator's  expectation  or  wish.  But,  if  in- 
tended as  a  prohibition,  no  legal  effect  can  be  given  to  them;  a  provision 
against  alienation  being  void.  Bank  v.  Daois,  21  Pick.  42;  Qleason  v.  Fayer- 
fjoeather,  4  Gray,  348,  357.  The  words,  "be  disposed  of  as  to  her  seems  proper 
at  her  decease, "  imply  a  power  of  disposition  either  by  will  or  by  deed.  Kim- 
hall  V.  StUUvan,  113  Mass.  345;  Tomlimon  v.  Dighton,  1  P.  Wms.  149. 
There  was  no  devise  over.  Taking  the  plaintiff's  tiile,  therefore,  at  the  low- 
est, she  has  a  life-estate,  with  a  fuJl  power  of  disposition  by  deed;  and  this 
enables  her  to  convey  a  good  title  in  fee.  And,  indeed,  there  seems  to  be  no 
good  reason  lor  considering  her  own  title  as  any  less  than  a  fee,  especially  in 
view  of  the  provisions  of  Gen.  St.  c.  92,  §  5,  that  "every  devise  of  land  shall 
becon:>trued  to  convey. all  tlie  Ciitute  of  the  devisor  therein  which  he  could 
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lawfully  devise,  unless  it  clearly  appears  by  the  will  that  the  devisor  intended 
to  convey  a  less  estate. **  Cummings  v.  ShaWt  106  Mass.  159;  Lyon  v.  Marsh, 
116  Mass.  2d2;  Bowenv.  Dean,  110  Mass.  438;  Hale  v.  Marshy  100  Mass.  468; 
Whitcomh  V.  Taylor,  122  Mass.  243,  248;  Gibhina  v.  Shepard,  125  Mass.  541, 
543;  Kelley  v.  Meins,  135  Mass.  231.  According  to  the  agreement,  judg- 
ment must  be  entered  for  the  plaintiff  for  ;$300.    Judgment  for  the  plaintiff. 


(147  Mass.  800) 

Jackman  et  al.  v.  Kelson. 
(SupreTne  Judicial  Court  of  MoMochuBetta.    Suffolk.    Jnne  21, 1888.) 

IKSUSAKCE^MUTUAL  BEHEFZ'N-DEBIOirAnOK  OF  BBNEPICIAlttES. 

A  certificate  of  membership  in  a  benefit  society  which  paid  death  henefite  to  the 
widows  and  orphans  of  members,  and  other  persons  shown  to  be  dependent  on  mem- 
bers, was  payable  to  the  member's  widow,  "for  the  benefit  of  herself  and  the  chil- 
dren of  said  member. "  They  had  one  child,  and  the  member  also  had  two  children 
by  a  former  marriage,  one  of  whom  was  married,  and  did  not  live  at  home  at  the 
member's  death.  MelcL  that  the  widow  and  each  of  the  children  were  severally 
entitled  to  one-fourth  of  the  amount  each. 

Reported  case  from  superior  coart,  Suffolk  county;  Hammond*  Judge. 

Bill  in  equity  by  Ella  A,  Jackman,  Jennie  L.  Nelson,  by  her  guardian  and 
next  friend,  and  Carrie  C.  Nelson,  by  her  guardian  ad  litem,  against  Bertha 
0.  Nelson,  to  compel  the  defendant  to  account  for  a  portion  of  the  amount 
received  by  the  defendant,  wife  of  Horace  Nelson,  deceased,  from  the  Sa- 
preme  Council  of  the  Boyal  Arcanum,  in  which  the  said  Horace  Nelson  held 
a  certificate  of  membership.  The  case  was  hesird  in  the  superior  court,  and 
reported  to  the  supreme  judicial  court  The  material  facts  are  stated  in  the 
opinion. 

A.  Wellington,  for  plaintiffs. 

The  relation  by  marriage  and  consanguinity  being  fully  set  forth  in  the  cer* 
tifiqste  of  membership,,  no  proof  of  dependency  is  required.  The  word  **op- 
phan"  is  not  confined  to  persons  under  the  age  ol  21  yeai^,  neither  is  the 
word  "child"  so  confined.  As  the  money  was  paid  to  defendant  in  accord- 
ance with  the  clause,  **for  the  benefit  of  herself  and  thecliildren  of  said  mem-^ 
ber,"  and  she  so  received  it,  she  has  no  right  to  avail  hei-self  of  any  real  or 
fancied  technicality  of  which  said  association  might  have  availed  itself,  if 
any  such  technicality  in  fact  existed.  The  defendant  is  not  lawfully  entitled 
to  the  custody  of  said  Jennie  L.,  is  not  by  law  obliged  to  suppoi*t  her,  and  is 
not  entitled  to  her  services.  Com.  v.  Hamilton,  6  Mass.  273,  275;  jPV^to  v* 
Bivtont  4  Mass. .675;  Worcester  v.  Marchant,  14  Pick.  510.  Jennie  L.  is  not 
obliged  to  live  with  her  step- mother  in  order  to  receive  support  or  benefit  from 
said  fund.     Crocker  v.  Crodcer,  11  Pick.  262.    Vide  Pub.  St,  c.  139,  §  4. 

Wilbur  H.  Poioers,  for  defendant. 

The  laws  of  the  society  upon  this  question  are. final.  Addison  v.  Associa^ 
Hon,  144  Mass.  592.  12  N.  E.  Rep.  407;  Rood  v.  Association,  81  Fed.  Rep, 
62;  Wendt  v.  Legion qf  Honor,  34  N.  W.  Rep.  470;  Ballou  v.  Qile,  50  Wis. 
614,  7  N.  W.  Rep*  561.  The  expression,  "for  the  benefit  of  herself  and  the 
Children  of  said  member, "  which  appears  in  the  benefit  certificate,  is  a  power, 
(Hart  V.  Tribe,  18  Beav.  216,  82  Beav-.279;)  or,  at  most,  is  a  trust  coupled 
with  a  power,  {Crockett  v.  Crockett,  1  Hare,  451;  WhiU  v.  White,  30  Vt.  338; 
Raikes  v.  Ward,  1  Hare,  445;  Tift.  &  B.  Trusts,  217  et  seq.;  Thorp  v^  Owen, 
2  Hare,  607;  Hill,  Trustees,  4th  Amer.  Ed.,  101.)  If  this  means  other  ben- 
eficiaries, it  is  ambulatory.  Daniels  v.  Pratt,  143  Mass.  216,  10  N.  E.  Rep. 
166.  The  defendant  has  performed  her  legal  duties,  and  has  also  fulfilled  her 
moral  obligations,  in  accordance  with  her  husband's  desires  as  intimated  in 
the  benefit  certificate.  "Where  a  trustee  has  discretloniiry  power,  which  be 
v.l7N.E.no.5— 84 
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honestly  exercises,  equity  will  not  control  his  judgment."  3  Wait,  Act.  & 
Def.  140.  Ella  A.  Jackman  is  not  entitled  to  any  part  of  this  fund,  for  spe- 
cial reasons  which  do  not  apply  to  the  other  children.  She  was  not  within 
the  class  allowed  to  be  designated  as  beneficiaries  within  the  meaning  of  the 
constitution  and  laws  of  the  Boyal  Arcanum.  Saunders  v.  Uobinsont  144 
Mass.  306,  10  N.  E.  Rep.  815. 

C.  Allen,  J.  One  of  the  purposes  of  the  Royal  Arcanum  Society,  as  ex- 
pressed in  the  certificate  of  incorporation,  was  "assisting  the  widows  and  or- 
phans of  deceased  members,"  and  establishing  a  fund  for  "a  widows*  and  or- 
phans' benefit  fund."  The  constitution  specified,  as  an  object  of  the  society, 
"to  assist  the  widows  and  orphans  of  deceased  members,"  and  "to  establish 
a  widows' and  orphans' benefit  fund,  from  which  ♦  ♦  ♦  a  sum,  not  ex- 
ceeding three  thousand  dollars,  shall  be  paid  to  his  family,  or  those  dependent 
on  him,  as  he  may  direct."  In  the  by-laws,  it  was  provided  that  "each  ap- 
plicant shall  enter  upon  his  application  the  name  or  names  and  relationsliip 
or  dependence  of  the  membera  of  his  family,"  or  those  dependent  upon  him, 
to  whom  he  desires  his  benefit  paid,  and  the  same  shall  be  entered  in  the  ben- 
efit certificate  according  to  said  direction;"  also,  "when  no  relation  by  mar- 
riage or  consanguinity  is  shown  in  the  direction  for  payment  of  a  benefit, 
proof  of  dependency  must  be  furnished, "  etc.  From  these  various  provisions 
it  appears  that  the  word  "orphans,"  as  used  by  the  society,  means  children 
of  deceased  members,  whether  their  mother  is  living  or  not,  and  that  it  is 
within  the  plan  of  the  society  to  assist  such  children,  whether  they  were  de- 
pendent upon  the  member  or  not.  This  line  of  distinction  is  very  carefully 
shown,  both  in  the  provision  of  the  constitution  and  in  the  by-laws  above 
copied.  It  remains  to  consider  the  nature  of  the  interest  acquired  by  Mrs. 
Nelson  in  the  money  paid  to  her  by  the  society.  The  certificate  of  Nelson*s 
membership  recites  that  he  was  a  contributor  to  the  widows'  and  orphans' 
benefit  fund,  and  the  payment  upon  his  death  was  to  be  made  out  of  said  fund, 
and  it  was  payable  to  the  wife,  "for  the  benefit  of  herself  and  the  children  of 
said  member. "  At  the  time  when  he  became  a  member  of  the  society  he  had 
two  children,  both  of  whom  were  by  a  former  wife;  and  at  his  death  he  left 
these  two  children,  who  are  plaintiffs,  and  one  other  child,  the  date  of  whose 
birth  does  not  appear,  by  the  present  Mrs.  Nelson.  The  eldest  child  was 
about  17  when  he  joined  the  society  and  took  his  certificate,  and  was  23  when 
he  died.  She  having  been  married  four  years  before  his  death,  and  having 
lived  with  her  husband  after  her  marriage.  Nelson  had  a  right,  under  the  con- 
stitution and  by-laws  of  the  society,  to  change  the  designation  of  beneficiaries 
under  his  certificate,  but  he  did  not  do  so.  In  the  first  place,  it  is  plain  that 
Mrs.  Nelson  is  not  entitled  to  hold  this  money  absolutely.  Even  under  sim- 
ilar language  in  a  will,  the  children  would  have  a  right  which  they  could  en- 
force in  a  court  of  equity.  Proctor  v.  Proctor,  141  Mass.  165,  6  N.  E.  Rep. 
849;  Loring  v.  Loring,  100  Mass.  340;  Williams  v.  Bradley,  3  Allen,  270, 
281,  285;  Haikes  v.  Ward,  1  Hare,  445;  Crockett  v.  Crockett,  Id.  451,  on  ap- 
peal, 2  Phil.  Ch.  553;  In  re  Harris,  7  Exch.  344^  There  is  nothing  to  show 
that  It  was  intended  that  the  sums  to  be  devoted  to  the  benefit  of  the  children 
should  be,  in  the  first  instance,  determined  by  her  in  her  discretion,  subject  to 
accountability.  There  are  no  words  saying  that  it  shall  be  at  her  disposal 
for  their  benefit,  or  that  she  is  to  maintain  or  support  them.  In  the  purposes 
of  the  Royal  Arcanum,  children  are  placed  on  an  equality  with  widows. 
There  is  nothing  showing  any  intention  to  have  a  permanent  or  continued 
trust.  The  words  of  the  certificate  are  simple.  She  is  to  take  the  money 
"for  the  benefit  of  herself  and  the  children."  In  many  of  the  cases  under 
wills,  there  was  something  to  show  some  discretion  reposed  in  the  primary 
donee,  or  some  duty  of  support,  or  some  power  of  disposal;  but  here  there  is 
nothing  of  the  kind.    Several  of  the  cases  under  wills  tend  strongly  to  show 
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that  under  language  like  this  the  widow  and  the  children  would  be  entitled 
to  share  equally;  Jones  v.  Foote,  137  Mass.  543;  Loring  v.  LoHng,  100  Mass. 
340;  Proctor  v.  Proctor,  141  Mass.  165,  6  N.  E.  Rep.  849;  Juhber  v.  Jubher, 
9  Sim.  503.  In  the  present  case,  in  view  of  the  circumstances,  and  of  the 
bald  language  used  in  the  certificate,  we  cannot  go  behind  the  plain  words, 
and  are  of  opinion  that  Mrs.  Nelson  and  three  children  are  each  entitled  to 
one-fourth  part  of  the  money.  The  circumstance  that  Mrs.  Jack  man  was 
married,  and  had  left  her  f ather^s  house,  does  not  cut  her  off.  It  would  not 
necessarily  do  so  under  a  devise.  Proctor  v.  Proctor,  ubi  supra.  Under 
this  certificate,  her  rights  do  not  at  all  depend  upon  the  question  whether  she 
vrzR  forUfainiliated  or  not.    Decree  for  the  plaintiffs. 


(147  Mass.  315) 

Gould  v.  Slater  Woolen  Co. 
{Supreme  Judicial  Court  of  Masaachusetta.    Suffolk.    June  21, 1888.) 

NK0LIGBNC£— USB  OF  PoiSONS  IN  MaJTOFACTURES. 

There  was  evidence  that  a  manufacturer  used  a  common  mordant  in  dyeing  cer- 
tain cloth,  by  handling  which  a  purchaser  was  poisoned;  but  the  mordant  waa not 
at  that  time  known  to  oe  poisonous  to  handle, —the  injury  in  question  being  the  first 
instance  of  injury  from  it  known.  Held,  that  this  was  not  sufficient  evidence  to 
justify  a  finding  that  the  manufacturer  was  negligent  in  the  performance  of  an^ 
duty  which  he  owed  to  the  purchaser. 

Exceptions  from  superior  court,  SuflTolk  county;  Blodobtt,  Judge. 

Action  of  tort  by  Prances  £.  Gould  against  the  Slater  Woolen  Company 
to  recover  damnges  for  injuries  alleged  to  have  been  sustained  by  the  plaintiff 
in  consequence  of  handling  certain  cloths  purchased  of  the  defendant,  and 
which  contained  certain  poisonous  dyes.  The  superior  court  ruled  that  there 
was  no  evidence  in  wliich  the  jury  could  find  the  defendant  liable,  directed  a 
verdict  for  the  defendant,  and  the  phdntiff  excepted.  The  facts  are  stated  in 
the  opinion. 

B.  B,  Calletider  and  Louis  Girardin,  for  plaintiff. 

Where,  in  the  manufacture  of  an  article,  poisonous  chemicsils  and  drugs 
dangerous  to  health  or  life  are  used,  it  is  the  duty  of  the  manufacterer  to  so 
neutralize  the  action  and  counteract  the  effect  of  the  poisons  that  the  finished 
article  shall  not  be  dangerous  to  health  and  lifCf  provided,  id  ways,  that  the  use 
made  of  the  article  is  one  the  manufacturer  must  have  intended.  French  v. 
Vinin:/,  102  Mass.  132;  Giroux  v.  Stedman,  145  Mass.  443,  14  N.  E.  Rep. 
538.  The  man ufactu  rer  must  be  presumed  to  have  known  that  bichromate  of 
potash,  or  the  other  chrome  compounds,  were  dangerous,  if  such  is  a  well-known 
fact;  and,  knowing  it,  he  was  bound  to  guard  against  its  dangerous  intluence, 
Wellington  v.  Oil  Co.,  104  Mass.  64;  Minor  v.  Sharon,  112  Mass.  487.  The 
court  cannot  say,  as  matter  of  law,  that  the  defendant's  duty  is  simply  to  the 
majority, — to  the  well,  to  the  unimpressionable, — any  more  than  to  say,  as  a 
matter  of  law,  that  it  is  negligence  for  a  blind  man  to  go  about  the  crowded 
part  of  a  city.    Smith  v.  Wildes,  143  Mass.  556,  10  X.  E.  liep.  446. 

W.  8.  B,  Hopkins,  for  defendant. 

C.  Allen,  J .  The  question  in  this  case  is  whether  there  was  any  evidencfx 
sufficient  to  go  to  the  jury  to  show  that  the  defendant  was  negligent  in  the 
performance  of  any  duty  which  it  owed  to  the  plaintiff,  as  one  of  the  pur- 
chasers of  the  cloths  manufactured  by  the  defendant;  and  we  are  of  the  opinion 
that  there  was  not.  The  plaintiff's  action  was  brought  on  September  22, 
1884.  According  to  the  testimony  of  the  expert  witness  Introduced  by  the 
plaintiff,  it  had  never  been  shown  until  1886  that  any  eases  of  poisoning  had 
occurred  like  the  plain tiff^s.  For  all  that  appears,  the  plaintiff's  was  the  first 
instance  of  injury  that  ever  was  known  to  arise  from  the  cause  alleged  in  the 
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declaration.  All  that  the  plaintijff  showed  against  the  defendant  was  that  it 
used  an  article  for  dyeing  its  cloths  which  was  the  most  common  mordant 
used  in  wool  dyeing,  which  was  also  used  very  extensively  in  dyeing  cotton 
stockings  hlack,  which,  so  far  as  then  known,  had  never  caused  injury  to  any- 
body who  merely  handled  the  cloths,  and  which  the  defendant  did  not  know 
or  suppose,  and  had  no  reason  to  know  or  suppose,  to  be  injurious;  and  under 
these  circumstances,  although  there  was  evidence  tending  to  show  that,  in 
point  of  fact,  the  plaintiff  was  injured  by  merely  handling  the  cloths,  this 
was  not  a  result  which  the  defendant  was  bound  or  ought  to  have  contem- 
plated as  likely  to  happen.  The  facts  of  the  present  case  do  not  call  upon  us  to 
go  any  further  than  this.  See  Com.  v.  Pierce^  138  Mass.  175, 179, 180;  Datid- 
son  V.  Nichols,  11  Allen,  514;  Wellington  v.  Oil  Co.,  104  Mass.  64.  Excep- 
tions overruled. 


a47  Mass.  287) 

MooBS  et  al.  v,  Goddard  et  al. 
(Suvreme  Judidai  Court  of  MassactiuaeUs*    Suffolk.    June  21, 1888.) 

1.  Oarnishmbnt— Cljlims  bt  Thibd  Pbrsonb. 

In  trustee  process,  an  adverse  claimant  Is  not  a  prooer  party  to  the  question 
whether  the  trustee  had  funds  belonging  to  the  principal  defendant:  for,  by  show- 
ing that  the  trustee  had  no  funds,  he  would  show  there  was  nothing  for  him  to 
claim,  his  only  interest  being  to  claim  the  fund  when  there  is  shown  to  be  one. 

2.  Samb—Pbopbrtt  BirarecT  to  Process— Conditional  Credit. 

A  person  summoned  as  trustee  in  trustee  process  had  deposited  in  bank  in  his  own 
name  certain  drafts  belonging  to  the  principal  defendant.  It  appeared  that  he  had 
no  right,  by  usage  or  otherwise,  to  draw  the  money  out  of  the  bank  before  the 
drafts  were  collected,  though  it  was  credited  to  him  absolutely  on  the  books,  and 
the  bank  often,  relying  on  the  credit  of  the  depositor  or  drawer,  would  pay  earlier. 
Held,  that  he  was  not  chargreable. 

Exceptions  from  superior  court,  Suffolk  county;  Mabon,  Judge. 

Action  of  contract  by  Joseph  B.  Moors  and  others  against  Benjamin  God* 
dard,  in  which  Richard  Stone  and  Robert  M.  Morse,  Jr.,  were  summoned  as 
trustees  of  the  principal  defendant,  and  Thomas  Wigglesworth  was  claimant 
of  the  funds  In  their  hands.  The  superior  court  discharged  the  trustees, 
and  the  plaintiffs  excepted.  The  facts  material  to  the  decision  are  stated  in 
the  opinion. 

W,  W.  Vaughan,  for  plaintiffs. 

As  to  the  ownership  of  the  check;  {.  e„  the  question  whether  the  relation 
between  the  bank  and  its  depositor  be  that  of  principal  and  agent,  or  that 
of  debtor  and  creditor.  The  only  Massachusetts  cases  closely  involving  it 
are  two  decisions  in  the  case  of  Hancock  v.  Colyer,  99  Mass.  187,  188.  103 
Mass.  396,  897.  The  court  in  this  case  makes  the  decision  turn  on  the  two 
points  already  stated:  (1)  That  the  bank  is  the  debtor  of  the  depositor;  and 
(2)  that  the  money  is  in  the  actual  possession  of  the  trustees,  because  of  the 
actual  ability  of  the  trustees  to  put  their  hands  upon  the  money  at  any  time, 
— and  indirectly  decide  both  points  in  the  plaintiffs'  favor.  As  to  the  act  of 
deposit  and  the  making  of  the  entry.  The  words  "credited  conditionally" 
cannot  refer  to  a  condition  precedent;  for,  if  they  did,  they  would  beself-con- 
t  radictory .  Foley  v.  Hill,  2  H.  L.  Cas.  28, 39, 44;  Giles  v.  Perkins,  9  East,  12, 
13;  Ex  parte  Thompson,  1  Mont.  &  M.  102,  110.  A  "conditional  credit," 
therefore,  if  it  mean  anything,  can  only  mean  that  the  condition  is  a  condition 
subsequent.  The  deposit  of  a  check,  under  the  circumstances  of  the  case  at  bar, 
creates  the  relation  of  debtor  and  creditor  between  them,  not  that  of  agency; 
and  ths  property  in  the  check  deposited  passes  at  once  to  the  bank.  Bank  v. 
Bank,  2  Wall.  262, 256,  257.  In  Massachusetts,  see  Carr  v.  Bank,  107  Mass. 
45,48;  HanoookY,  Colyer,  103  Mass.  396, 397.  In  the  supreme  court  of  the 
United  States,  Bank  v.  Bank,  2  Wall.  252;  Bank  v.  Millard,  10  Wall.  152, 
155]  Thompsons.  Rigys,  5  Wall.  663,  667-680.    In  New  York  it  is  settled 
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law.  In  the  federal  courts,  see  Railway  Co.  v.  JohnsUmt  27  Fed.  Hep.  243. 
In  the  state  coarts,  Scott  v.  Bank,  23  N.  Y.  289,  is  sometimes  cited  as  uphold- 
ing the  doctrine  of  agency.  The. later  cases  in  New  York  establish  beyond 
question  that  the  i elation  is  that  of  debtor  and  creditor.  Bank  v.  Loyd,  90 
N.  Y.  530.  537;  Cragie  v.  Hadley,  99  N.  Y.  131.  133,  134. 1  N.  E.  liep.  637; 
Bank  v.  Howard,  3  How.  Pr.  (N.  S.)  511,  512;  Brooks  v.  Bigelow,  142  Mass. 
(),  8, 6  N.  £.  Kep.  766.  In  Pennsylvania,  as  long  ago  as  1850,  the  law  was  re- 
garded as  well  settled  in  this  state.  Foulkerx.  Banking  Co.,  6  Wkly.  Notes 
Cas.  109.  110, 112.  Ohio,  see  Comwdl  v.  Kinney,  1  Handy,  496,  497,  501, 
which  is  a  case  which  goes  much  f  urthex  than  the  New  York  decisions.  See, 
•also,  Rathhone  v.  Sanders,  9  Ind.  217, 220 ;  Ayres  v.  Bank.  79  Mo.  421. 422, 424. 
425;  Bullme  v.  Coates,  Id,  426,  428;  Bank  v.  Miller,  77  Ala.  168-170, 173, 
174, 176.  The  law  in  California  is  sometimes  supposed  to  be  opposed  to  that 
of  New  York;  but  in  fact  it  is  not  so,  because,  by  the  peculiar  customs  of  the 
California  banks,  a  check  is  never  credited  at  all,  but  only  the  actual  money 
which  is  received  for  it  at  the  time  of  its  receipt.  Trust  Co,  v.  McDonald,  51 
Cal .  64, 66.  The  courts  of  Lou  isiana  seem  to  stand  alone  in  opposing  the  princi- 
ples laid  down  by  all  the  other  courts.  Ice  Co.  v.  Bank,  1  McGloin,  181, 185, 
186.  The  distinction  drawn  by  the  court  in  its  rulings  is  erroneous,  for  two 
reasons.  In  the  first  place,  the  position  involves  an  entire  confusion  concern- 
ing the  actual  relation  between  a  bank  and  a  depositor.  Claytoh*8  Case,  1 
Meer.  272,  508.  It  only  remains  to  consider  the  final  position  of  the  learned 
judge,  viz.,  that  whether  there  is  a  debt  from  the  bank  to  the  depositor  ornot, 
whether  that  debt  be  in  fact  collectible  or  not,  still,  if  the  depositor  cannot  at 
any  moment  after  deposit  bring  a  suit  to  compel  the  payment  of  the  money 
to  him  at  once,  then  that  the  trustee  has  nothing  of  the  defendant's  "  in  his 
hands."  This  position  confuses  the  relation  of  the  defendant  to  thcf  trustee 
with  the  relation  of  the  trustee  to  his  banker.  There  are  certain  rules  as  to 
necessary  rights  of  action  by  a  principal  defendant  against  a  trustee,  to  make 
him  chargeable.  No  rule  of  law  requires  a  trustee  to  have  a  right  of  action 
against  some  third  person.  Even  supposing  that  the  same  rules  did  apply  to 
the  relation  of  the  trustees  to  the  bank,  the  position  of  the  learned  judge,  that 
a  present  immediate  right  of  action  by  the  defendant  must  exist,  is  untena- 
able.  Hooper  Y.  Hills,  9  Pick.  435,  439;  Wenttoorth  v.  Whitte^nore^  1  Mass. 
471,  472;  Barnes  v.  Treat,  7  Mass.  271,  274;  Hev.  St.  (Mass.)  c.  109,  §  62; 
Pub.  St  c.  183,  §22;  TFAceZer  v.  ^ow?e»,  20  Pick.  563-566;  Holhrook  v.  Waters, 
19  Pick.  354.  855:  Cady  v.  Comey,  10  Mete.  459;  Hoar  v.  Marshall,  2  Gray, 
251,  253. 254;  Insurance  Co.  v.  Chandler,  16  Mass.  275, 280;  Webb  v.  Peele,  7 
lick.  247, 249;  Thorndike  v.  De  Woif,  6  Pick.  120, 122. 

Bishop  cH  WiggUsworth,  for  claimant. 

The  case  now  comes  before  the  court  on  a  bill  of  exceptions  brought  by  the 
plaintiff  because  of  the  refusal  of  the  judge  below  to  rule  as  requested  by  the 
plaintiff.  The  only  question  now  open  is  whether  the  judge  erred  in  so  re- 
fusing. Richardson  v.  Curtis,  2  Gray,  497;  Wall  v.  InstitntioHf  3  Allen.  96, 
yb;  Jones  v.  Sisson,  6  Gray,  288,  294;  Bigelow  v.  Boston,  120  Mass.  326;  -4*- 
sociation  v.  Cronin,  4  Allen,  141 ;  Afnes  v.  McCamber,  124  Mass.  85.  There 
was  no  error  in  the  refusal  by  the  court  to  rule  as  requested.  See  Luptofi  v. 
Cutter,  8  Pick.  298.  303;  Lane  v.  Felt,  7  Gray.  491.  See,  also,  Hancock  v. 
Colyer,  99  Mass.  187,  103  Mass.  396,  (as  reported  in  the  latter  citation,  the 
facts  had  changed  from  those  in  the  same  case  in  99  Mass. ;)  Gove  v.  Clisby, 

8  Pick.  555,  556;  Insurance  Co,  v.  Weeks,  7  Mass,  438,  439;  Perry  v.  Coates, 

9  Mass.  537. 

Deybns,  J.  While  the  question  raised  by  the  bill  of  exceptions^  viz., 
whether  Mr.  Stone  is  to  be  held  as  trustee,  has  been  argued  before  us  and  be- 


Digitized  by 


Google 


534  NORTHEASTEBN  BEPOBTEB.  [MaflS* 

fore  the  superior  court  between  the  plaintiff  and  the  claimant,  it  is  really  one 
between  the  plaintiff  and  the  trustee.  The  claimant  is  only  concerned  when 
it  is  ascei-tained  that  there  are  funds  in  the  hands  of  the  trustee  originally  be- 
longing to  the  defendant  which,  but  for  the  assignment  or  other  title  which 
the  plaintiff  may  have  acquired,  would  be  payable  to  him.  An  adverse  claim- 
ant does  not  come  into  court  for  the  purpose  of  showing  that  there  are  no 
goods,  effects,  and  credits  of  the  defendant  in  the  hands  of  the  alle^^d  trus- 
tee, whici)  would  ordinarily  be  to  prove  himself  out  of  court;  but  for  the  pur- 
pose of  showing  himself  entitled  to  those  funds  to  which,  but  for  his  claim, 
the  plaintiff  would  be  entitled.  He  can  have  no  judgment  in  his  own  favor 
except  in  the  matter  of  costs  against  either  plaintiff*  defendant,  or  trustee.  • 
Gifford  v.  Rockett,  119  Mass.  71;  Clark  v.  Gardner,  123  Mass.  358.  It  has 
therefore  been  held  that  a  statement  of  facts,  signed  by  plaintiff  and  claimant 
only,  and  not  on  behalf  of  the  trustees,  who  are  necessary  parties  to  the 
judgment,  must  be  discharged.  Bank  v.  Bullock,  120  Mass.  86;  Gifford  v. 
Rockett,  ubi  supra.  The  Qrst  question  in  sucli  case  is,  therefore,  as  between 
plaintiff  and  the  alleged  trustee,  whether  the  latter  is  primarily  chargeable; 
and  the  second,  whether  the  amount  for  which  he  is  chargeable  has  been  as- 
signed or  is  due  to  any  other  party,  who  may  then  be  permitted  to  present  his 
claim.  In  practice,  these  questions  undoubtedly  are  often  tried  at  the  same 
time,  if  not  absolutely  together,  but  they  are  essentially  distinct.  In  the  case 
at  bar,  the  only  question  passed  uj^on  by  the  court  was  whether  the  trustee 
was  chargeable;  and  this,  in  a  controversy  between  the  plaintiff  and  the  claim- 
ant. The  presiding  judge  deemed  that  this  was  sufficient  for  the  purpose  of 
the  case  as  presented  to  him;  and  held  it  to  be  unnecessary  to  consider  the 
validity  of  the  assignment  to  the  claimant.  The  trustee  had  answered  fully, 
and  had  no  wish,  apparently,  to  be  heard,  but  was  prepared  to  submit  the 
case  upon  his  general  answer,  and  his  replies  to  the  interrogatories  addressed 
to  him.  As  the  trustee  was  discharged,  if  it  shall  appear,  notwithstanding 
any  irregularity  of  the  trial,  that  the  plaintiff,  who  is  the  excepting  party,  was 
not  entitled,  as  between  himself  and  either  of  the  other  parties,  to  any  of  the 
rulings  requested  by  him,  no  injustice  will  have  been  done.  It  might  be  said, 
parenthetically,  that  it  would  seem  that  the  questions,  upon  the  one  hand, 
whether  the  trustee  was  not  entitled  to  be  discharged  upon  his  whole  answer, 
and,  upon  the  other,  whether  the  trustee  was  not  cliargeable  by  reason  of  the 
fact  that  he  deposited  In  the  bank  the  drafts  belonging  to  the  defendant  as  his 
own,  might  fairly  have  arisen  at  the  hearing.  But  the  bill  is  not  so  framed 
as  to  present  them;  nor  could  we  assume  that  it  contains  all  the  facts  neces- 
sary to  be  stated  if  they  were  open  for  discussion.  The  questions  presented 
by  the  bill  of  exceptions  only  are  before  us,  and  no  other  part  of  the  case  is 
brought  here  for  revision.  This  has  been  so  often  decided,  and  the  reasons 
for  such  a  decision  are  so  obvious,  that  they  do  not  require  restatement.  Rich-' 
ardson  v.  Curtis,  2  Gray,  497;  Jones  v.  Sisson^  6  Gray,  288;  Wall  v.  Institu- 
tion, 3  Allen,  96;  Ames  v.  McCamber,  124  Mass.  85. 

The  defendants  had  received  two  treasury  drafts,  and  had  indorsed  them 
to  Morse  &  Stone,  to  be  collected  and  devoted  by  them  to  certain  purposes 
specified  in  a  written  agreement.  They  were  deposited  by  Mr.  Stone  in  the 
Lincoln  Bank,  in  Boston,  and  he  was  credited  with  the  amount  of  them  in  his 
pass-book.  While  these  drafts  were  yet  in  the  bank  and  unpaid,  the  plaintiffs' 
writ  was  served  on  the  alleged  trustees.  The  validity  of  an  attachment  by 
trustee  process  must  be  determined  by  the  state  of  facts  existing  at  this  time. 

The  rulings  requested  by  the  plaintiff  vary  in  form;  but  they  were,  in  sub- 
stance, that  if,  after  the  deposit  of  the  drafts  by  Stone,  he  could  or  would 
have  received  payment  for  the  amount  of  them  by  a  check  drawn  upon  the 
bank  for  the  amount  of  them,  the  trustees  should  be  charged.  The  plaintiff 
did  not  claim  to  hold  the  trustees,  as  such,  on  account  of  their  having  received 
and  deposited  the  drafts  to  their  own  credit,  or  because  they  held  drafts  be- 
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longing  to  the  plaintiff,  for  which,  when  collected,  thej  were  to  account.  It 
has  often  been  held  that  choses  in  action,  as  notes,  drafts,  checks,  etc.,  un- 
collected, which  have  been  deposited  with  another  to  be  thereafter  collected, 
do  not  render  him  liable  to-be  charged  under  the  trustee  process.  Lupton  v. 
Cutter,  8  Pick.  298;  Lane  v.  Felt,  7  Gray,  491;  Hancock  v.  Colyer,  99  Mass. 
187.  The  position  of  the  plaintiff  was  and  is  that  the  property  in  the  drafts 
had  passed  to  the  bank;  that  Stone  was  a  creditor,  to  the  amount  of  them,  of 
the  bank ;  and  that  if,  in  fact.  Stone  could  have  collected  the  money  for  them 
whenever  he  called  for  it,  it  is  immaterial  whether  he  could  have  enforced  a 
payment  for  them  from  the  bank.  In  reply  to  the  plaintiff *s  requests,  the 
court  ruled  that,  except  as  to  the  alleged  assignment  to  the  claimant,  on  the 
validity  of  which  it  did  not  pass,  "if  said  Stone  could  have  drawn  against 
daid  deposit  as  of  right,  or  if  the  bank  would  have  paid  said  Stone's  check 
against  8ai(^  deposit,  pursuant  to  any  agreement  implied  by  the  course  of 
dealing,  or  pursuant  to  any  contract  obligation,  then  said  Stone  was  to  be 
charged  as  trustee;  but  refused  to  rule  that  he  was  to  be  charged  as  trustee 
if  he  would  have  been  permitted  to  draw  in  the  discretion  of  the  bank,  and 
said  bank  would  have  paid  in  its  discretion,  relying  on  the  responsibility  of 
said  Stone,  the  character  of  the  paper  deposited,  or  both  or  all  the  elements 
which  might  affect  its  discretion,  when  <not  under  obligation  to  pay."  The 
court  further  found  as  a  fact  "that  at  the  time  of  service  Stone  had  not  con- 
trol of  the  credit  entered  upon'  his  deposit  book  on  account  of  the  draft  in 
question,  and  could  not  check  or  draw  upon  it  as  of  right;"  but  did  not  pass 
upon  the  question  whether  the  bank  would  have  paid  a  draft  by  said  Stone 
Against  said  deposit.  It  further  ordered  the  trustee  to  be  discharged.  This 
finding  of  facts  was  fully  justified  by  the  evidence  tending  to  show  that,  by 
the  custom  of  the  banks  in  Boston,  checks  and  drafts  were  credited  condition- 
ally, subject  to  correction  on  non-payment;  that  such  deposits  were  not  sub- 
ject to  check  of  depositors  until  the  check  or  draft  was  collected,  or  sufficient 
time  had  elapsed  for  notice  of  non-payment  in  the  course  of  business;  that 
banks  did,  in  certain  cases,  pay  checks  drawn  immediately  against  deposits 
of  checks  or  drafts,  and  that  when  they  did  so  the  responsibility  of  the  cus- 
tomer, the  responsibility  of  the  drawer  and  drawee  of  the  check,  or  character 
of  the  draft  deposited,  and  various  other  elements,  affected  their  decision. 
There  was  also  evidence  from  other  sources  that  credit  for  the  deposit  of 
checks  or  drafts  was  absolute,  and  not  conditional.  So  far  as  there  was  a 
conflict  of  evidence  on  this  subject,  it  was  a  matter  for  the  final  decision  of 
the  presiding  judge.  With  the  usage  of  the  bank,  as  it  is  found  by  the  judge 
to  have  existed,  with  which  he  dealt.  Stone  must  be  held  to  have  been  ac- 
quainted. The  circumstance  that,  by  engaging  his  personal  responsibility. 
Stone  could  have  obtained  the  money  for  these  drafts,  did  not  make  him  liable 
for  the  amount  of  them  to  the  defendant,  whose  property  they  were  when 
confided  to  him.  Until  the  bank  was  under  a  legal  obligation  to  pay  him,  there 
was  no  pecuniary  legal  obligation  on  his  part  to  the  defendant.  No  person 
is  to  be  ''adjudged  a  trustee  by  reason  of  any  money  or  other  thing  due  from 
him  to  the  defendant,  unless  it  is,  at  the  time  of  service  of  the  writ  on  him, 
due  absolutely,  and  without  depending  on  any  contingency.**  Pub.  St.  c.  183, 
§  34,  cl.  4. 

It  is  suggested  that  a  deposit  of  the  drafts,  for  which  credit  was  given  by 
an  entry  on  thQ  books  of  the  bank  in  the  same  manner  as  deposits'of  bank- 
bills,  must  be  held  to  have  vacated  the  relation  of  debtor  and  ^creditor  be- 
tween the  bank  and  trustee.  If  so,  the  trustee  would  certainly  have  had  at 
once  a  right  of  action  for  the  amount  of  the  drafts;  which,  by  the  usage  of 
the  banks  in  regard  to  such  deposits,  it  is  found  he  did  not.  The  entry  made, 
whether  called  a  memorandum,  or  by  any  other  name,  must  be  construed 
with  reference  to  this  usage,  and  did  not  make  the  bank  liable  to  the  depos- 
itor of  the  drafts  at  all  events. 
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The  plaintiff  urges  that  the  case  of  HaTicock  y.  Colyen  103  Mass.  396»  is 
practically  decisive  in  his  favor.  We  do  not  so  consider  it.  In  that  case  the 
trustees  had  collected  the  amount  of  the  check  in  money;  had  deposited  it, 
subject  to  their  own  order,  in  the  bank;  and  it  was  liable  to  be  immediately 
drawn  out  by  them  as  of  right  when  the  trustee  process  was  served.  Tiie/ 
could  not  have  taken  more  complete .  possession  of  the  money.  Exceptioiu 
overruled. 


(147  Mass.  282) 

BussELL  et  al.  v.  Page  et  oi 
(SupreTTie  Judlddl  Court  of  B^assachuseUs.    Suffolk.    Jane  21, 1888.) 

Rbfebbncb — Compensation  of  RsPKREBa— Contbibutiok. 

After  arbitrators  appointed  by  rule  of  court,  with  the  consent  of  the  parties,  had 
made  their  report,  but  before  the  final  judgment  in  the  suit,  the  original  defend- 
ant paid  them  a  reasonable  compensation,  and  sued  the  original  plainuff  therefor  in 
the  names  of  the  arbitrators.    Meld^  that  he  was  entitled  to  contribution. 

Beported  case  from  superior  court,  Suffolk  county;  Hammond,  Judge. 

Contract  brought  by  Tileston  &  HoUingsworth,  in  the  name  of  Willbim  G. 
Bussel!  and  another,  against  John  B.  Page  and  another,  to  recover  one-half 
the  amount  paid  by  TiJeston  &  Hollingsworth  as  fees  to  the  nominal  plain- 
tiffs, who  were  referees  in  a  suit  between  Tileston  &  Hollingsworth  and  the 
present  defendants.  The  superior  court  found  for  the  plaintiffs  for  ^275,  and 
reported  the  case  to  the  supreme  judicial  court. 

X.  M,  Child,  for  defendnnts. 

The  defendant  claims  thnt  this  action,  even  if  it  can  be  maintained,  is  pre- 
maturely brought,  and  that  it  cannot  be  considered  until  the  onginal  case  is 
fully  disposed  of.  Haskell  v  Whitney,  12  Mass.  47;  Hoffan  v.  Ward,  117 
Mass.  67;  Woodbury  v.  ProctoTtd  Gray,  18.  Beferees  appointed  under  a  rule 
are  olDcers  of  the  court,  and  are  under  the  control  of  the  court,  and  any  doings 
or  acts  become  a  part  of  the  case  upon  their  return  made  to  the  court.  The 
only  place  where  this  question  can  be  properly  heard  is  before  the  court  who 
had  the  original  jurisdiction  of  the  matter,  and  that  the  judgment  of  that  court 
is  the  one  that  has  the  control  of  the  question  of  the  arbitrators,  and  no  other. 
Seavey  v.  Beokler,  132  Mass.  203;  Zinooln  v.  Manufactyring  Co.,  13  Allen, 
276;  Bond  v.  Fay,  1  Allen.  212.  If  there  was  any  possible  claim  to  be  had 
against  these  defendants,  it  should  have  been  brought  by  the  parties  who  paid 
the  money,  for  money  paid  in  behalf  of  the  defendants,  but  there  can  be  no 
possible  claim  that  the  referees  have  a  cause  of  action  agai  nst  these  defend- 
ants. WUley  V.  Burgin,  118  Mass.  64;  Ames  v.  Stevens,  120  Mass.  218,  266; 
BurghaMt  v.  Oioen,  13  Gray,- 300;  Gaylord  v.  Norton,  130  Mass.  74;  May- 
nard  v.  Frederick,  7  Gash.  247. 

A,  i&J.B.  Churchill f  for  plaintiff. 

In  England,  it  was  formerly,  at  least,  doubtful  whether  arbitrators  and 
referees  could  recover  for  their  services.  Their  compensation,  like  that  of 
•counsel  and  physicians,  was  an  honorarium,  and  purely  voluntary.  Hardres 
V.  Prowd,  Style,  465,  (j655;)  Virany  v.  Warne,  4  Esp.  47,  (1801;)  Swinford 
V.  Bum,  Govv.  7,  (1818;)  Hicks  v.  Mfchardson,  1  Bos.  A;  P.  93.  While  this 
in  a  great  measure  accounts  for  the  referee^s  common  and  prudent  practice  of 
withholding  the  award  until  payment  of  fees,  yet  it  will  hardly  be  contended 
that  in  this  commonwealth  such  services  are  gratuitous,  or  that  no  action  can 
be  maintained  to  recover  compensation  therefor.  See  ButTnan  v.  Abbot,  2 
Greenl.  361;  Hinman  v.  Hapgood,  1  Denio,  188;  Adams  v.  Stevens,  26  Wend. 
452.  455;  Toung  v.  Starkey,  1  Gal.  426.  "The  power  of  arbitrators  ap- 
pointed under  a  rule  of  court  to  award  on  the  subject  of  costs  is  perfectly  well 
settled,    *    *    *    and  includes  an  authority  to  determine  concerning  the 
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costs  of  arbitration  as  well  as  the  costs  of  court.  "^  Jaties  y.  Carter^  8  Allen* 
431;  Vose  v.  HotOt  13  Meto.  244.  The  accountant's  payments  may  be  disal- 
lowed AS  to  him;  but  the  strangers  receiving  such  payments*  like  the  sheriff, 
and  in  the  case  at  bar  the  arbitrators*  were,  it  is  submitted,  coram  nonjudioe 
in  the  original  proceeding.  Doseett  v.  BingelU  2  Man.  &  G.870;  Wats.  Arb. 
109,  110.  Beferees  may  recover*  though  their  fees  have  not  been  "ascer- 
tained and  allowed  by  the  court,"  and  their  report  not  accepted.  Potter  v. 
Hazard,  11  Allen,  187,  192.  "The  fees  of  arbitrators,  and  the  expenses, 
*  *  *  are  the  necessary  costs  of  the  cause  incurred  by  the  consent  of  par- 
ties before  the  tribunal  of  their  own  selection,''  etc.  Jones  v.  Carter t  supra. 
See,  also.  Potter  v.  Hazard,  supra,  passim;  South  8cituate  v.  Hanover,  9 
Gray,  420,  421. 

Deyens,  J.  It  may  be  that  the  plaintiffs  would  have  had  a  remedy  for  the 
non-payment  of  their  fees  by  some  interlocutory  order  of  the  court  passed 
upon  their  application,  and  compulsory  upon  the  parties  to  the  suit.  The  de- 
fendants urge  that  such  is  their  only  remedy.  Their  contention  is  that  there 
is  no  contract  which  csm  be  implied  between  themselves  and  the  referees; 
that  the  referees  were  not  performing  any  services  for  them*  but  were  com- 
plying with  an  order  of  the  court;  and  that  all  which  they  can  obtain  for  their 
services  must  be  obtained  through  the  intervention  of  that  court.  That  ar- 
bitratoi-s  may  retain  in  their  own  hands  th^ir  award  until  their  proper  charges 
for  services  are  paid,  has  never  been  doubted,  and  such  is  a  common  pi-actice. 
This  must  rest  upon  the  ground  that  they  have  rendered  services  for  both 
parties  in  making  their  award,  and  that  before  delivering  the  result  of  their 
work  they  are  entitled  to  receive  the  value  of  them.  Nor  is  this  inconsistent 
with  a  right  on  the  part  of  the  court  to  control  the  matter  if  their  demand  is 
excessive  and  exorbitant.  While  in  Viranyy.  Wame,  4  Esp.  47,  it  was  held 
by  Lord  Kenton  that  an  arbitrator  could  not  recover  against  the  parties  to 
the  arbitration*  this  cannot  be  considered  the  law  in  England  or  America  at 
the  present  time.  The  rule  has  been  repeatedly  stated  that  both  parties  are 
liable  to  the  arbitrators  for  their  reasonable  charges.  Where  one  has  paid  the 
whole  amount,  it  has  also  been  held  that  he  might  recover  a  moiety  thereof 
from  the  other;  the  payment  not  being  on  his  part  deemed  to  be  an  officious 
and  voluntary  one,  but  the  payment  of  a  sum  for  which  both  were  liable,  and 
entitling  the  party  paying  to  contribution  from  the  other.  *'AVhere  two  par- 
ties agree  to  employ  an  arbitrator,  and  one  pays  a  sum  of  money  to  take  up 
the  award,"  says  Baron  Maktin  in  Marsack  v.  Webber,  6  Hurl.  &  N.  1,  "in 
reason,  justice,  and  law  he  is  entitled  to  recover  of  the  other  a  moiety  of  the 
sum  so  paid."  Swinford  v.  Bum,  Gow.  7;  Hicks  v.  RUliardson,  1  Bos.  & 
P.  93;  In  re  Coombs,  4  Exch.  889;  ThreJfall  v.  Fanshawe,  19  Law  J.  Q.  B. 
334;  Young  v.  StarJcey,  1  Cal.  426;  Hinman  v.  Hapgood,  1  Denio,  188.  It 
was  held  in  8out7i  8cituate  v.  Hanover,  9  Gray,  420,  that  where  commission- 
ers were  appointed  to  establish  theboundar}'  line  between  two  towns,  under 
a  resolve  providing  that  the  fees  of  the  commissioners  should  be  paid  one-half 
by  each,  that  one  town  could  not  pay  the  whole  fees,  and  recover  the  half 
from  the  other  town.  But  this  was  the  paynient  by  one  town  of  a  liability 
which  the  statute  had  distinctly  imposed  upon  another.  The  service  rendered 
was  not  to  the  two  towns,  who  were  not  together  primarily  liable  as  to  referees 
or  arbitrators  as  for  services  performed  on  their  behalf  and  at  their  request. 
The  commonwealth  had  imposed  a  definite  liability  on  each  on  account  of 
their  interest  in  the  transaction,  which  would  not  be  affected  by  any  judgment 
the  commissioners  might  render.  The  duty  which  the  commissioners  owed 
to  establish  the  boundary  was  not  owing  to  the  towns,  but  to  the  common- 
wealth. It  was  an  officious  and  voluntary  act  on  the  part  of  the  plaintiff 
town  to  discharge  the  liability  of  the  defendant  town,  as  it  would  have  been  to 
have  discliarged  any  other  liability  properly  imposed  on  it  by  law.    The  de^ 
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fendants  urge  that,  even  if  both  parties  would  be  liable  to  the  arbitrators,  or 
if  this  were  the  case  of  an  arbitration  at  oomroon  law,  there  is  a  clear  differ* 
ence  in  their  liability  arising  from  the  fact  that  these  were  referees  under  a. 
rule  of  court.  But  a  reference  by  rule  of  court  rests  upon  the  agreement  of 
parties.  The  fact  that  such  agreement  has  been  sanctioned,  and  that  the  ar- 
bitration thus  derives  its  legal  force,  effect,  and  validity  from  the  order  of  the 
court,  does  not  change  the  relation  of  the  parties  to  the  referees  in  this  re- 
spect:  that  they  are  rendering  services  to  the  parties  which  entitle  them  to 
compensation.  Even  if  the  court  might  have  ordered  the  award  to  be  flled 
on  payment  of  a  reasonable  sum,  it  is  found  that  the  sum  charged  by  the 
referees  was  reasonable,  and  the  court  accepted  the  award,  so  that  the  defend- 
ants do  not  have  on  this  account  any  just  ground  of  complaint.  If  the  orig- 
inal suit  is  still  to  be  treated  as  pending  in  the  superior  court  by  reason  of  the 
motion  to  set  aside  the  judgment  which  has  been  rendered  upon  the  award  of 
the  referees  on  the  question  of  costs,  however  this  may  affect  the  rights  of 
the  parties  inter  $e,  the  rights  of  the  referees  to  recover  their  reasonable  fees 
from  them  will  not  be  thereby  affected.  In  certain  cases,  as  where  commis- 
sioners are  appointed  under  a  petition  to  the  judge  of  probate  for  a  partition 
of  real  estate,  these  officers  are  treated  as  employed  by  the  party  petitioning, 
and  as  rendering  their  services  at  his  request.  Potted'  v.  Hazard,  11  Allen, 
187;  Butman  v.  Abbot,  2  Greenl.  361.  Contribution  can  then  only  be  ob- 
tained from  other  parties  after  decree  and  allowance  by  the  court.  These 
cases  depend  on  the  statutory  provisions  applicable  to  them,  and  certainly  do 
not  aid  the  defendants,  who  were  the  actors  in  the  original  suit.  In  the  case 
at  bar  Tileston  &  Hollingsworth,  who  were  the  defendants  in  the  originall 
suit,  have  actually  paid  the  fees  of  the  referees,  and  received  from  them  an 
assignment  of  their  claim  against  the  defendants.  It  is  certainly  no  more 
than  just,  when  a  plaintiff  who  has  seen  fit  to  submit  to  a  reference  under  a 
rule  of  court  does  not  see  fit  to  pay  the  referees  the  sum  necessary  to  obtain 
the  award,  that  the  defendant  should  be  allowed  to  do  so,  and  to  treat  one- 
half  the  sum  as  paid  on  behalf  of  the  «'id  verse  party.  Whether,  upon  the  facts 
existing,  the  action  should  more  properly  have  been  brought  by  Tileston  & 
HoUingsworth  in  their  own  names  against  the  defendants  for  money  paid  on 
their  behalf,  or  whether  it  may  be  brought  in  the  name  of  the  referees,  is  a 
question  not  raised  upon  the  report.  Kennedy  v.  Owen,  131  Mass.  431.  The 
ground  upon  which  the  defendants  have  placed  their  case,  viz.,  that  they  are 
under  no  liability  to  pay  for  the  services  pei-formed  by  them,  is  untenable. 
Had  they  objected  that  the  suit  should  have  been  brought  in  the  name  of  Tile- 
ston &  HoUingsworth,  undoubtedly  a  formal  amendment  would  have  been 
permitted,  had  such  been  deemed  necessary.    Judgment  on  finding. 


(147  Mass.  246) 

Pratt  «.  Town  op  Weymouth. 
(Supreme  Judicial  Court  of  Masaaclmsette.    Norfolk.    June  20, 1888.) 

1.  Highways— Defects— Accident  Caused  bt  Human  Aoenct. 

An  insecurely  fastened  derrick  standing  in  the  highway  for  use  in  repairing  a 
culvert  in  the  highway  feU  under  the  weight  of  a  stone  which  was  being  lifted,  and 
injured  a  passer-by.  Held^  that  the  town  was  not  liable  as  for  a  defect  in  the  high- 
way;  the  accident  being  caused  by  purely  human  agency. 

t,  Sams— BoAD  Officers— Liability  op  Town  for  Torts  of  Agents. 

A  person  passing  along  the  highway  was  injured  bv  the  f  aU  of  a  negligently  se- 
cured derrick  which  had  been  erected  to  use  in  repaiilng  a  culvert  in  the  highway. 
The  work  was  being  done  by  the  highway  surveyor  under  a  vote  of  the  town  to 
raise  money  to  repair  the  culvert.  One  of  the  selectmen  told  him  to  do  it  when  the 
time  should  arrive  for  the  general  work,  or  when  he  saw  fit.  Held^  that  the  sur- 
veyor was  not  actinfi^  as  a  special  agent  of  the  town  or  the  selectmen,  but  in  his 
public  capacity,  so  that  the  town  was  not  liable  for  his  negligence. 

Beported  case  from  superior  court*  )^orfo)k  county;  Blodoett,  Judge. 
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Action  of  tort  by  Bussell  B.  Fratt,p^  pro.  amU  against  the  inhabitants  of 
the  town  of  Weymouth,  to  recover  damages  for  personal,  injuries  sustained 
by  the  plaintiff  through  an  alleged  defect  of  one  of  the  highways  of  the  said 
town.  The  superior  court,  upon  facts  which  appear  in  the  opinion,  ruled 
that  the  action  could  not  be  maintained,  directed  a  verdict  for  the  defendant* 
and  reported  the  case  to  the  supreme  judicial  court. 

R,  D.  Smith,  C.  Q,  Tlrrell,  and  JHf,  H.  Pratt,  for  plaintiff. 

A  derrick  defectively  supported,  and  standing  in  the  highway,  so  that  it 
falls  when  in  use,  is  a  defect  for  which  a  town  is  or  may  be  Jiable.  See  Bar- 
ber V.  Eoxbury,  11  Allen,  318;  Drake  v.  Lotodl,  13  Mete.  292;  Bay  v.  Mil- 
ford^  5  Allen,  98;  Pedrick  v.  Bailey,  12  Gra-y,  163;  We.'it  v.  Lynn,  110  Mass. 
514.  The  case  of  snow  projecting  beyond  a  roof  of  a  church,  held  not  to  be  a 
defect,  is  easily  distinguishable.  Uixon  v.  Zotoell,  18  Gray,  59.  See,  also, 
Jones  v.  Boston,  104  Mass.  77.  It  is  for  the  jury  upon  all  the  evidence  whether 
the  derrick  placed  and  supported  as  proved,  did  not  render  the  way  dangerous 
for  travelers,  and  therefore  constitute  a  defect.  Qhenn  v.  Provincetownt  105* 
Mass.  316;  Dowd  v.  Chicopee,  116  Mass.  93.  A  stone  may  be  a  defect  for 
which  the  town  is  liable,  though  moved  from  place  to  place  in  the  highway 
within  24  hours  before  the  accident.  Maacarty  y.  Brookiine^  114  Mass.  527. 
See,  also.  Graves  v.  8hattuck,Zf>  N.  H.  257;  Smith  y. Railroad  Co.,  120 Mass. 
491.  If  a  stranger  had  exerted  a  force  upon  the  derrick,  or  upon  the  handle 
of  the  windlass  of  the  derrick,  which  caused  it  to  fall  upon  the  plaintiff,  it 
might  be  a  question  of  proxima  causa,  as  in  Marble  v.  Woi'oester,  4  Gray, 
395.  The  town  is  to  keep  the  highway  safe  and  convenient  for  the  use  of 
travelers.  See  Pub.  St.  c.  52,  §  18.  The  question  whether  plaintiff  was  a 
traveler  was  for  the  jury.  He  may  be  a  traveler  under  Qulline  v.  Lowell, 
144  Mass.  491,  11  N.  E.  Eep.  723;  Hunt  v.  Salem,  121  Mass.  294;  Britton  v. 
Cummington,  107  Mass.  347;  Bliss  v.  South  Ifadley,  145  Mass.  91,  13  N.  £. 
Rep.  352;  O' Shaughnessy  w.  Brewing  Co.,  145  Mass.  569,  14  N.E.  Eep.  779. 
The  words  of  the  statute  apply  which  provide  that  the  town  shall  be  liable 
'Mf  the  damage  or  injury  might  have  been  prevented  by  reasonable  care  and, 
diligence  on  the  part  of  the  defendants."  See  Pub.  St.  c.  52,  §  18.  The  words 
in  quotations  have  not  received  full  interpretation  as  yet.  See  Hayes  v.  Cam- 
bridge, 136  Mass.  402.  Under  the  last  count,  the  town  may  be  liable  for  an 
injury  caused  by  the  carelessness  of  persons  employed  by  the  town  to  do  work 
which  it  is  bound  to  do,  or  which  it  assumes  to  do.  Deane  y.  Randolph,  132 
Mass.  475;  Wcddron  v.  Haverhill,  143  Mass.  582,  10  N.  E.  Rep.  481.  The 
highway  surveyor  was  employed  in  Deane  v.  Randolph,  supra ;  Hawks  v. 
Charlemont,  107  Mass.  414.  The  distinction  is  obvious  between  the  work 
done  in  this  case  and  the  work  which  a  highway  surveyor  (in  his  capacity) 
is  bound  to  do, — which  the  town  cannot  hinder  him  from  doing,  and  in  doin^ 
which  the  town  has  no  control  over  him.  Walcott  v.  Swampscott,  1  Allen, 
102;  Barney  v.  Lotvell,  98  Mass.  570.  When  the  work  to  be  done  is  not  work^ 
which  the  surveyor  is  bound  to  do  as  such  public  ofUcer,  but  which  he  may  be 
employed  by  the  town  to  do,  and  which  he  does  acting  under  the  direction  and^ 
control  of  the  town  officers,  then  the  town  is  liable.  The  thing  done  in  this 
case  was  not  a  work  within  the  ordinary  scope  of  a  surveyor's  duty.  See 
Pub.  St.  c.  52,  §§  7-12;  Jones  v.  Lancaster,  4  Pick.  149.  It  is  clear  that  the 
voters  did  not  contemplate  doing  this  work  at  all  by  the  surveyor,  as  they  con- 
templated doing  their  ordinary  repairs  in  part  by  each  surveyor  and  the  rest 
by  the  selectmen.  It  is  also  plain  that  the  selectmen  were  not  themselves  to  do 
the  work  of  enlarging  the  drain  by  their  own  hands,  but  to  employ  some  suitable 
person  in  that  behalf;  and  this  was  done,  as  probably  was  and  is  commonly  the 
case,  by  the  employment  of  the  surveyor  as  workman  or  superintendent  for 
the  town.  See  Pub.  St.  e.  52,  §§  3,  6,  8,  13,  defining  the  regular  duties  of  a 
surveyor  of  highways.    See  Bay  v.  Caton,  119  Mass.  513;  Brigham  y.  Foster, 
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7  Allen,  419.  It  may  be  interesting  to  inquire  how  far  a  highway  surveyor 
may  go  beneath  the  surface  of  highways,  or  disturb  existing  structures  like 
bridges,  under  the  pretense  of  repairs.  Callender  v.  Marsh,  1  PicJc.  421; 
Loker  v.  Brookline,  13  Pick.  343. 

R.  Sf.  Morse,  Jr.,  James  Humphrey,  and  Horatio  B.  8wasey,  for  defend- 
ant. 

To  hold  that  a  derrick  actually  in  use  at  the  time,  controlled  and  worked  by 
human  agency,  is  a  defect,  would  extend  the  liability  of  cities  and  towns  far 
beyond  any  limit  ye.t  reached,  and  beyond  any  limit  which  can  be  established 
by  a  reasonable  construction  of  the  statute.  2  Dill.  Mun.  Corp.  (3d  Ed.)  § 
1004.  The  cases  of  Drake  v.  Lowell,  13  Mete,  292,  Day  v.  Milford,  5  Allen, 
98,  and  West  v.  Lynn,  110  Mass.  514,  are  clearly  distinguishable  from  the  case 
at  bar.  See  Hvocon  v.  Lowell,  13  Gray,  59;  Jones  v.  Boston,  104  Mass.  75; 
Barber  v.  Roxbury,  11  Allen,  318.  See,  also.  2  Dill.  Mun.  Corp.  (3d  Ed.)  8 
1013,  note  2.  The  derrick  in  this  case  was  a  machine  or  implement  in  actusu 
use,  in  distinction  from  a  structure  permanent  in  its  character,  and  connectt'd 
with,  attached  to,  and  adapted  to  the  use  of  the  way.  There  is  no  case  in 
this  commonwealth  in  which  anything  in  the  nature  of  a  structure  in  the 
highway,  insecure  and  likely  to  fall,  has  been  held  to  be  a  defect  when  the 
danger  arose  from  any  other  than  a  natural  cause  operating  it.  KeWi  v. 
Easton,  2  Allen,  552;  Vinal  v.  Dorchestei\  7  Gray,  423;  Fierce  v.  New  Bed- 
ford, 129  Mass.  534;  Kingsbury  v.  Dedham,  13  Allen,  186;  Cook  v.  Charles- 
.  town.  Id.  190,  note;  Cook  v.  Montagne,  115  Mass.  571;  Stanton  v.  Spring- 
field, 12  Allen,  566;  Morton  v.  Frankfort,  55  Me.  46;  Davis  v.  Bangor,  42 
Me.  522;  Hewison  v.  New  Haven,  34  Conn.  136;  Edgerly  v.  Concord,  59  N. 
H.  78.  As  to  the  question  raised  here,  it  makes  no  difference  whether  the 
use  of  the  highway  is  legal  or  illegal,  and  that  the  same  principle  applies 
where  an  implement  or  machine  is  t>eing  used  in  or  upon  the  highway,  con- 
trolled and  moved  by  human  will  and  direction,  as  applies  to  any  of  the  cases 
referred  to  by  Gbay,  J.,  in  Barber  v.  Roxbury,  supra,  and  as  to  which  he 
says  that  there  is  no  precedent  for  holding  such  to  be  defects  or  wants  of  re- 
pair for  which  a  city  or  town  is  liable;  and  it  makes  no  difference  whether  it 
is  some  object  being  propelled  along  and  over  the  highway  by  human  agency« 
or  a  machine  temporarily  fixed  in  its  position,  but  manipulated  and  worked 
by  human  hands.  The  term  ''natural  causes,"  as  used  in  the  cases,  means 
the  storms,  the  winds,  the  rains,  the  snows,  and  the  other  operations  of  nat- 
ure. The  cases  of  Maccarty  v.  Brookline,  114  Mass.  527,  and  Neuert  v.  Bos- 
ton, 120  Mass.  338,  are  not  in  point.  It  is  held  in  Maine  that  such  a  state  of 
repair  in  a  road  as  would  free  a  town  from  exposure  to  indictment  and  con- 
viction would  protect  it  also  against  a  claim  for  damages  for  an  injury  sus- 
tained by  an  individual  while  traveling  thereon.  MerHtt  v.  Hampden,  26 
Me.  234.  It  is  submitted  that  such  is  the  law  in  Massachusetts.  Howard  v. 
North  Bridgewaier,  16  Pick.  189.  The  cases  in  which  the  "contributing 
cause"  was  really  one  affecting  simply  the  question  of  the  plaintiff's  own  care 
are  to  be  carefully  distinguished  from  those  in  which  the  "contributing 
cause"  proceeded  from  the  act  of  a  third  party,  or  a  physical  condition  distinct 
from  tjie  defect  itself.  Lyotis  v.  Brookline,  119  Mass.  491;  Marble  v.  Wor- 
cester, 4  Gray,  395;  Rormll  v.  Lowell,  7  Gray,  100;  Kidder  v.  Dunstable,  Id. 
104;  Shepard  v.  Chelsea,  4  Allen,  113;  Moore  v.  Abbot,  32  Me.  46;  Moidton 
V.  Sanford,  51  Me.  127.  It  must  be  that  where  the  third  party  is  acting  at 
the  time»  actually  engaged  in  active  effort  or  work,  and  his  act  is  an  immedi- 
ate and  primary  cause  of  the  accident,  the  act  need  be  neither  unlawful  nor 
careless  in  order  to  preclude  a  recovery.  But  we  need  not  go  to  this  extent 
in  the  application  of  the  rule  to  the  case  at  bar.  To  hold  this  derrick  to  be  a 
defect  in  the  highway,  when  the  direct  and  active  co-operation  of  human 
agency  at  the  time  of  the  injury  is  necessarily  involved  as  an  immediate  and 
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proximate  cause,  seems  a  legal  absurdity.  With  the  exception  of  Hardy  y. 
Keene,  52  N.  H.  370,  no  case  can  be  found  in  wliich  it  has  been  attempted  to 
bold  a  town  responsible,  under  a  highway  liability  statute,  for  a  defect  or 
want  of  repair  in  the  way  where  the  traveler  was  injured  in  consequence  of  a 
defective  macliine,  implement,  structure,  or  other  thing  at  the  time  under  the 
control  and  direction  of  human  agency,  and  being  manipulated,  moyed,  worked, 
or  used.  We  submit  that  so  far  as  Hardy  v.  Keene  attempts  to  establish  the 
proposition  that  a  derrick'  under  the  active  manipulation  of  human  agency  is 
a  defect  in  the  highway,  it  is  entitled  to  no  respect.  See  Johnson  v.  Haver* 
hill,  35  N.  H.  74:  Wheeler  v.  Troy,  20  N.  H.  77;  Gilman  v.  Laconia,  55  N. 
H.  130.  The  plaintiff  cannot  recover  under  his  second  count,  because  a  town 
is  not  liable  for  the  careless  acts  of  a  public  officer.  Pub.  St.  c.  27,  §§  78, 126- 
128;  Pub.  St.  c.  52,  88  1,  3-6,  8-13;  Walcott  v.  8wampm>tt,  1  Allen,  101; 
Barney  v.  Lozoell,  98  Mass.  570;  Hafford  v.  Htw  Bedford,  16  Gray,  297; 
Cushing  v.  Bedford,  125  Mass.  526;  Tindley  v.  Salem,  137  Mass.  171 ,  White 
s»Fhillip8ton,  10  Mete.  108;  Manners  v.  Haverhill,  135  Mass.  165;  Qetchell 
y.  Wells,  55  Me.  433;  McKenna  v.  Kimball,  145  Mass.  555,  14  N.  E.  Rep. 
789;  Clark  y.  Tovm  of  Easton,  146  Mass.  43, 14  N.  E.  Rep.  795.  The  fact 
that  a  special  appropriation  was  made  for  the  repair  of  this  culvert  is  of  no 
significance,  for  the  town  did  not  undertake  to  make  the  specific  repairs 
through  any  particular  agent  or  person  selected  and  chosen  for  the  purpose. 
See  Benjamin  v.  Wheeler,  15  Gray,  490.  The  testimony  of  Gardner  and  Asa 
B.  Pratt  was  competent  simply  as  affecting  the  credibility  of  Gushing,  and 
had  no  legal  tendency  to  establish  the  truth  of  the  subject-matter  of  the  state* 
ment.  Batchelder  y.  Batchelder,  139  Mass.  1.  A  brief  statement  of  fact, 
conclusive  against  the  plaintiff^s  right  to  recover  under  his  second  count,  is 
this:  (1)  The  work  itself  was  the  repair  of  a  highway.  (2^  The  work  was 
within  the  scope  of  the  highway  surveyor's  authority  and  auty  as  a  public 
officer.  (3)  The  work  was  done  by  a  public  officer  acting  and  assuming 
to  act  as  such.  (4)  The  town  selected  and  appointed  no  agent  to  do  the 
work,  but  left  it  '*to  be  performed  by  the  officers,  and  in  the  methods  provided 
by  the  general  laws."  Waldron  v.  Haverhill,  143  Mass.  582,  10  N.  E.  Rep. 
481.  In  Beane  v.  Randolph,  132  Mass.  475,  the  work  was  the  construction  of 
a  highway  laid  out  by  the  county  commissioners;  in  Hawkes  v.  Charlemont, 
107  Mass.  414,  "extraordinary  measures"  were  necessary,  and  the  town  voted 
that  "the  selectmen  be  the  agents  of  the  town"  to  do  the  work;  and  in  Wal' 
dron  v.  Haverhill,  supra,  the  superintendent  of  highways  was  removable  at 
the  pleasure  of  the  city  council,  and  acted  under  the  direction  of  a  committee 
of  the  city  council,  according  to  special  provisions  of  the  city  ordinances. 

DsycNS,  J.  The  superior  court  having  ruled»  upon  the  evidence  offered 
by  the  plaintiff,  that  he  was  not  entitled  to  recover,  and  having  ordered  a 
verdict  for  defendant,  the  question  is  presented  whether,  upon  either  of  the 
two  causes  of  action  set  forth  in  the  different  counts  of  the  plaintiff's  decla- 
ration, he  was  entitled  to  have  the  ease  submitted  to  the  jury.  We  shall  not 
have  occasion  to  consider  whether  the  plaintiff  was  to  be  deemed  a  traveler 
upon  the  highway  which  the  defendant  was  bound  to  keep  in  repair,  or 
whether,  if  the  cause  of  the  injury  to  the  plaintiff  was  a  defect  therein  for 
which  defendant  was  responsible,  it  bad  sufficient  notice  thereof,  or  whether 
proper  uotice  of  the  injury,  as  required  by  statute,  was  given  to  defendant. be- 
fore the  action  was  brought,  but  shall  assume  that  these  subsidiary  or  pre- 
liminary inquiries  should  be  answered  in  favor  of  the  plaintiff.  The  ground 
upon  which  the  plaintiff  sought  to  recover  under  his  first  count  was,  by 
yirtue  of  the  statute,  for  an  injury  received  through  a  defect  or  want  of  repair 
in  the  highway,  which  defendants  were  bound  to  maintain.  Pub.  St.  c.  52, 
g  18.  There  was  evidence  that  a  derrick  was  erected  and  standing  in  the 
traveled  part  of  the  road  to  be  used  in  repairing  a  culvert  which  extended 
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across  the  road,  which  derrick  was  insufficiently  and  insecurely  supported; 
one  of  the  guy-ropes  extending  into  a  neighboring  meadow,  and  being  there 
attached  to  a  railroad  sleeper  buried  in  the  ground,  but  so  defectively  fixed 
that  it  was  pulled  from  its  position  by  the  weight  of  the  derrick,  and  that  of 
the  stone  lifted  thereby.  By  reason  of  this,  the  derrick,  while  thus  in  use  by 
the  workmen,  fell  upon  the  plaintiff,  then  passing  in  the  highway,  and  in- 
jured him.  Whether  a  derrick  standing  in  the  highway,  and  impeding  trav- 
elers thereon,  if  one  had  actually  collided  with  it,  or  whether  a  derrick  thus 
situated,  and  so  insscurely  fixed  that  it  was  liable  to  and  did  fall  from  its 
own  weight  or  from  purely  natural  causes,  could  be  held  to  be  a  defect  for 
which  a  town  would  be  responsible,  are  questions  not  necessary  now  to  dis- 
cuss. The  position  of  the  plaintiff  is  that  "a  derrick  defectively  supported  . 
and  standing  in  the  highway,  so  that  it  falls  when  in  use,  is  a  defect  for  which 
the  town  is  or  may  be  liable;"  and  thus  that  a  machine  used  on  the  highway 
for  the  purpose  of  repairing  it,  controlled,  worked,  and  manipulated  at  the 
time  by  workmen,  becomes  a  defect  if,  by  reason  that  it  is  thus  operated,  and 
that  it  is  not  sufiiciently  supported,  injury  is  occasioned  by  its  fall  to  one  law- 
fully on  the  highway.  To  maintain  his  proposition,  the  plaintiff  relies  much 
on  Brake  v.  Loimll,  13  Mete.  292 ;  Day  v.  Milford,  5  Allen,  98 ;  and  Pedrick  v. 
Bailey^  12  Uray,  163,— sometimes  familiarly  known  as  the  ''Atoning  Cases,** 
These  decisions  were  put  exclusively  on  the  ground  of  the  insufficient  strength 
or  defective  condition  of  structures  which  were  not  mere  incidents  or  attach- 
ments of  the  building,  but  were  adapted  to  the  sidewalk,  and  were  a  part  of 
its  construction  and  arrangement  for  use  as  such.  It  was  deemed  that  dan- 
ger from  their  insecure  condition  might  properly  be  treated  as  arising  from  a 
defective  or  unsafe  condition  of  the  sidewalk.  Where  a  sign,  attached  to  the 
building  only,  fell,  it  was  held,  as  in  the  case  where  ice  overhung  the  side- 
walk, that  there  was  no  liability  of  the  town  as  for  a  defective  highway, 
{Jones  V.  Boston,  104  Mass.  76;  Hiaoon  v.  LowelU  13  Gray.  59;)  while  in  a 
case  where  a  sign  or  transparency  was  supported  above  the  sidewalk  by  a  pole 
or  post  placed  thereon,  and  injury  was  occasioned  by  the  fall  of  the  pole,  it 
was  held  to  come  within  the  cases  in  regard  to  awnings  above  cited,  ( West  v. 
Lynn,  110  Mass.  514.)  This  class  of  cases  has  been  repeatedly  said  to  ex- 
press the  extreme  limit,  in  this  direction,  to  which  the  liability  of  towns 
should  be  extended.  Barber  v.  Hoxbury,  11  Alien,  318;  Jone.'t  v.  Boston, 
ubi  supra.  In  all  of  them,  the  injury  done  was  occasioned  by  the  operation 
of  purely  natural  causes,  and  did  not  proceed  from  any  human  agencies,  as 
where  a  machine  is  controlled  and  managed  by  tlie  laborers  engaged  thereon. 
In  Barber  v.  Roxbury,  ubi  supra,  a  rope  was  stretched  across  a  highway,  at- 
tached at  each  end  to  objects  outside  the  limits  of  the  highway,  and  when  not 
in  use  lay  loosely  on  the  ground,  not  forming  any  obstruction  to  public  travel 
until  the  men  engaged  in  moving  stone  by  means  of  the  derrick  raised  the 
rope  graduidly  by  turning  the  crank  to  which  it  was  attached,  so  as  to  lift  the 
rope  from  the  ground  across  the  traveled  space*  The  rope,  while  being  so 
raised,  struck  the  plaintiff^s  carriage,  and  injured  her.  It  was  held  that  such 
injury  could  not  be  said  to  have  been  caused  by  any  defect  or  want  of  repair 
in  the  highway.  The  liability  for  defective  highways  is  a  limited  one.  It 
has  long  been  settled  that  a  plaintiff  cannot  recover  unless  the  defect  is  the 
sole  cause  of  the  injury.  Where  this  follows  from  a  defect,  united  with  some 
distinct,  efficient  concurring  cause,  without  which  it  would  not  have  hap- 
pened, unless,  as  suggested  by  Chief  Justice  Shaw  in  Marble  v.  Worcester ^  4 
Gray,  395,  such  concurring  cause  be  pure  accident,  the  plaintiff  cannot  re- 
cover. liou)ell  V.  Lowell,  7  Gray,  lOU;  Kidder  v.  Dunstable,  Id.  104;  Lyons 
V.  Brookline,  119  Mass.  491.  Even  if  it  be  conceded,  therefore,  that  the  der- 
rick was  such  a  defect  in  the  highway  that  if  the  plaintiff  had  collided  with 
it,  himself  exercising  due  care,  or  if,  by  its  own  weight,  or  from  any  natural 
cause,  by  reason  that  it  was  insufficiently  secured,  it  had  fallen  upon  and  in- 
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Jured  him,  he  might  hare  recovered,  such  Is  not  the  case  at  bar.  It  was  the 
act  of  the  workmen  who  employed  the  machine  in  lifting  weights  for  which 
it  was  not  properly  condtmcted  that  contributed  to  the  plaintiff's  injury,  and 
was  the  immediate  moving  cause  of  it.  But  for  this  there  is  no  reason,  from 
the  evidence,  to  suppose  it  would  have  occurred.  If  the  defendant  is  respon- 
sible for  the  act  of  those  who  were  managing  the  machine,  that  would  be  a 
liability  entirely  different  from  that  arising  from  its  obligation  to  maintain 
the  way,  which  we  shall  have  occasion  hereafter  to  consider.  The  derrick  did 
not  thereby  become  a  defect  in  the  highway,  by  the  fall  of  which  the  defend- 
ant was  subjected  to  the  statutory  liability.  The  only  case  to  which  we  have 
been  referred,  or  which  we  have  found,  where  a  town  has  been  held  respon- 
sible, under  a  statutory  liability  for  a  defect  in  the  highway,  to  a  traveler  in- 
jured tijerein  in  consequence  of  a  defective  structure  under  the  control  of  hu- 
man agency,  and  beiilg  thus  used  and  worked,  is  Hardy  v.  Keene,  52  N.  H. 
870.  Apparently  the  rule  in  New  Hampshire  is  different  from  that  estab- 
lished in  this  commonwealth,  and  towns  are  held  liable  for  defects  in  a  high- 
way even  where  a  distinct  and  independent  cause  contributes  to  the  injury, 
unless  the  traveler's  own  carelessness  is  also  a  contributory  cause.  The  cases 
in  other  states,  where  legislation  or  judicial  decisions  differ,  cannot  always  be 
safely  followed.  We  are  not  disposed  to  accept  the  proposition  that  a  ma- 
chine under  the  active  charge  of  individuals  is  to  be  treated  as  a  defect  in  the 
highway  if  injury  results  from  its  operation,  and  not  merely  from  its  pres- 
ence there. 

If  the  defendant  was  not  under  a  statute  liability  to  the  plaintiff  because  of 
a  defect  or  want  of  repair  in  the  highway,  the  plaintiff  also  sought  to  recover 
against  it  upon  a  common-law  liability  for  the  negligence  of  its  agents  and 
servants  employed  by  it  in  doing  certain  work  which  it  had  undertaken. 
This  cause  of  action  is  set  forth  in  the  second  count  of  the  plaintiff's  declara- 
tion; and  there  was  evidence  that  in  the  erection  of  the  derrick  insuflScieiitly 
supported,  and  in  the  operation  of  it  in  lifting  weights  which  it  was  inade- 
quate to  sustain,  there  was  negligence  on  the  part  of  those  doing  the  work  of 
making  or  repairing  the  culvert  across  the  road,  in  which  they  were  engaged. 
The  question  is  therefore  presented  whether,  upon  the  evidence,  Gushing,  the 
person  doing  the  work  and  those  engaged  with  him,  are  to  be  treated  as  the 
agents  or  servants  of  the  defendant.  Gushing  was  the  highway  surveyor, 
regularly  chosen  as  such  by  the  town,  and  the  work  was  being  done  within 
the  district  assigned  to  him.  That  a  town  is  not  responsible  for  the  acts  of 
highway  surveyors,  or  the  men  employed  by  them  in  doing  duty  imposed 
upon  them  by  law  in  the  repair  of  higliways,  has  been  repeatedly  decided, 
and  the  reasons  for  this  exemption  have  often  been  stated.  Hafford  v.  New 
Bedford^  lb  Gray,  297;  Barney  v,  Lowell,  98  Mass.  570;  Walcott  v.  Swamp- 
scott,  1  Allen,  101;  Tindley  v.  Salem,  137  Mass.  171;  Cushing  v.  Bedford, 
125  Mass.  526;  Manners  v.  Haverhill,  135  Mass.  171;  McKenna  v.  Kimball, 
145  Mass.  555,  14  N.  E.  Rep.  789;  Clark  v.  Toton  of  Saston,  146  Mass.  43, 
14  N.  E.  Rep.  795.  That  a  town,  although  it  has  duly  chosen  surveyora  of 
highways,  may,  from  time  to  time,  or  for  special  reasons  or  occasions,  un- 
dertake to  repair  its  ways  and  bridges  in  some  other  than  the  regular  and  or- 
dinary manner,  and  may  select  and  employ  men  as  its  agents  for  this  purpose, 
in  which  case  it  would  be  responsible  for  torts  committed  by  them,  must  also 
be  conceded.  Hawks  v.  Charlemont,  107  Mass.  414;  Beane  v.  Randolph^ 
182  Mass.  475;  Sullivan  v.  Holyoke,  135  Mass.  273;  Tindley  v.  Salem,  ubi 
supra;  Waldron  v.  Haverhill,  143  Mass.  582, 10  N.  E.  Rep.  481.  Nor  if  the 
town  had  undertaken  to  make  the  repair  of  the  drain  or  culvert  through  an 
agent  selected  for  the  purpose,  whom  it  was  entitled  to  control  in  the  perform- 
ance of  his  work,  would  it  be,  perhaps,  important  that  such  agent  was  also  a 
highway  surveyor.  But  in  the  case  at  bar  the  town  selected  no  agent  to  do 
this  work.    It  did,  indeed,  pass  a  vote  "to  raise  and  appropriate  $200  to  en- 
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large  the  drain  across  Broad  street;  *  *  *  also  the  drain  across  Commer- 
cial street;"  in  the  performance  of  which  latter  work  the  injury  complained 
of  by  the  plaintiff  occurred.  But  there  is  nothing -fb  show  that  it  was  not 
left  to  be  performed  by  the  public  officers  whom  it  Imd  chosen  according  to 
law,  and  on  their  official  responsibility  as  such.  The  work  was  itself  the  re- 
pair of  a  highway,  within  the  scope  of  Oushing's  authority  and  duty  as  high- 
way surveyor.  In  performing  it,  he  had  no  authority  from  the  town  to  act 
otherwise  than  as  a  public  officer,  nor  did  he  attempt  to  do  so,  so  far  as  the 
evidence  shows.  If  he  had  done  so,  it  would  not  be  important,  as  it  would 
not  be  in- his  power  alone  to  divest  himself  of  his  public  character,  and  con- 
stitute himself  the  servant  of  the  town.  Nor  if  it  were  possible  to* construe 
the  appropriation  for  enlarging  the  drain  on  Ck)mmercial  street,  as  the  plain- 
tiff urges  it  may  be,  (in  which  position  we  do  not  concur,)  as  requiring  the 
selectmen  to  do  this  work  by  employing  some  suitable  person  as  a  servant  of 
the  town,  does  the  case  afford  any  evidence  that  Gushing  was  thus  employed. 
A  general  direction  is  given  to  the  selectmen,  over  the  work  of  the  highway 
surveyor  in  their  respective  districts,  to  see  that  the  money  appropriated  to  such 
districts  is  carefully  and  judiciously  expended.  Pub.  St.  c.  52,  §  3;  Benjamin 
v.  Wheeler,  15  Gray,  490.  The  responsibility  of  doing  the  work,  directing 
the  laborers,  and  taking  charge  of  the  repaii*s,  is  that  of  the  highway  sur- 
iveyor.  The  facts  that  Huoiphrey,  one  of  the  selectmen,  told  Gushing  that 
there  was  an  appropriation  of  $200  to  spend  in  widening  the  drain  across 
Commercial  street,  and  that  it  would  come  in  with  the  general  work  when  it 
was  the  proper  time  to  do  it,  or  when  Gushing  "saw  fit  to  do  it;"  or  that,  as 
Gushing  afterwards  states,  ''In  substa;ice,  Humphrey  told  me  the  work  was 
for  me  to  do  when  the  propet  time  arrived  for  the  general  work, " — furnish 
no  evidence  of  any  engagement  or  contract  with  Gushing  as  the  agent  of  the 
town  or  of  the  selectmen,  even  if  the  selectmen  had  authority  to  make  such 
an  engagement.    Judgment  on  the  verdict. 


(147  Mbbs.  804) 

Mansfield  v,  Hododon  et  al. 
{Supreme  Judicial  Court  of  Massachv^etta,    Suffolk.    Jane  21, 1888.) 

1.  Sraoinc  Performance— Bbquisites  of  CoNTRiiOT— Consideration— Pu&ohabbb 

WITH  Notice— DowEB. 

A  land-owner,  without  any  actual  oonsideration  paid,  covenanted  to  sell  land  to 
plaintiff  at  any  time  within  80  davs.  The  plaintiii  expressed  his  election  to  pur- 
chase, but  did  not  tender  the  price  within  the  time,  the  land-owner  refusing  to 
convey  on  the  ground  that  his  wife  would  not  sign  tne  deed,  and  the  plaintiff  not 
making  his  tender  owing  to  negotiations  with  the  land-owner  to  Induce  the  w^e  to 
sign  the  deed.  Afterwards  the  land  was  conveyed  by  deed,  in  which  the  wife  j  oined 
to  release  dower,  to  a  person  who  took  with  notice  of  plaintiff's  rights,  though  in  the 
belief  that  plaintiff  would  sue  for  damages  instead  of  specilio  performance.  Heldf 
that  plaintiff  was  entitled  to  a  conveyance  of  the  land  clear  of  dower. 

2.  Same — Description  of  Land. 

Defendant  contracted  to  sell  to  plaintiff  **the  farm  in  that  part  of  Mount  Desert 
called  *  Pretty  Marsh  '  and  consisting  of  between  260  and  270  acres.  '*  He  owned 
three  lots  in  Mount  Desert,  making  together  210  acres,  which  he  had  acquired  by 
one  deed,  and  had  previously  offered  to  others  as  260  acres.  Plaintiff  was  introduoea 
to  defendant  by  a  letter  saving  he  wished  a  refusal  of  the  property  **down  east. " 
When  signing  the  contract,  defendant  said  that  he  did  not  have  so  much  land,  hav- 
ing only  the  three  lots,  which  did  not  amount  to  that;  and  he  had  made  a  deed  of 
the  three  lots  to  plaintiff,  which  was  not  delivered.  Held,  that  all  the  lots  were 
included  in  the  contract. 

Appeal  from  supreme  judicial  court,  Suffolk  county. 

Bill  in  equity  by  Nathaniel  B.  Mansfield  against  Benjamin  E.  Hodgdon, 
Clara  E.  Allen,  and  William  H.  Allen,  to  enforce  a  covenant  to  sell  certain 
land.  The  case  was  heard  in  the  supreme  Judicial  court  before  a  single  jus* 
tlce,  who  entered  a  decree  for  the  plaintiff,  and  the  defendants  appealed.  The 
facts  are  stated  in  the  opinion. 
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Francis  8.  Bessettine^  for  defendants. 

The  instrument  on  which  the  plaintiff  seeks  to  enforce  the  conveyance  of 
the  three  lots  of  land  to  himself  was  a  voluntary  offer  by  Hodgdon,  without 
consideration.  It  is  claimed  by  the  defendant  that  the  seals  were  attached  to 
the  said  writing  after  the  signature  by  Hodgdon,  and  the  appearance  of  the 
paper  would  seem  to  substantiate  this;  but  ^U  is  immaterial,  as  in  equity  a 
seal  does  not  import  a  consideration.  Wat.  Spec.  Perf.  8  186,  p.  247,  and 
cases  cited  in  notes;  Fry,  Spec.  Ferf.  ^3d  Amer.  Ed.)  §  92,  p.  45,  and  cases 
cited  in  notes;  Jefferya  y,JefferyB,  Craig  &  P,  138;  Ellison  v.  -ffZZf^ew,  6  Ves. 
662,  and  cases  cited  in  note  a;  Hfyughtiyn  v.  Lfies,  1  Jur.  (^N*.  S.)  862;  Bu- 
ford's  Heirs  v.  McKee,  1  Dana,  107;  Short  v.  Price,  17  Tex.  397,  and  cases 
cited  therein;  Smith  v.  Reynolds^  3  McCrary,  157, 8  Fed.  Rep,  696.  A  court 
in  equity  will  not  enforce  the  specific  performance  of  a  voluntary  offer  of  sale 
without  consideration.    Black  v.  Cord^  2  Har.  &  G.  ZOO;  TumlUison  v.  Tork^ 

20  Tex.  698;  Minium  v.  Seymour^  4  Johns.  Ch.  500;  Thompson  v.  Attfeildf 
1  Vern.  40;  Longdate  v.  Longdale,  Id.  45G,  and  cases  cited  above;  Smith  v. 
Reynolds,  3  McCrary,  157,  8  Fed.  Rep.  696;  hanson  v.  MicTielson,  19  Wis. 
499;  Eaton  v.  Eaton,  15  Wis.  259;  Stone  v.  Hackett,  12  Gray,  230;  Bowman 
y.  Ounningham,l%l\\,  48;  Va^sery.  Yasser,  23  Miss.  378;  Dodd  v.  Seymour, 

21  Conn.  479;  Ewins  v.  Gordon,  49  N.  H.  444.  This  offer  to  sell  being  vol- 
untary, without  consideration,  could  be  retracted  by  Hodgdon  at  anytime  be- 
fore a  full,  unconditional  acceptance  by  Mansfield.  He  could  vary  his  offer  at 
any  time  before  such  acceptance.  Railroad  Co.  v.  Bartlett,  3  Cush.  226; 
FosUr  V.  Boston,  22  Piclc.  33;  Fry,  Spec.  Perf.  (3d  Amer.  Ed.)  8§  285,  286, 
290,  and  cases  there  cited.  The  statement  of  Hodgdon,  when  the  deed  was 
left,  on  January  29th,  for  his  examination^  that  he  rejected  the  deed,  which  in- 
cluded the  mountain  lot,  and  that  the  same  was  not  to  be  understood  as  in- 
cluded in  his  agreement,  was  a  retraction  of  his  offer,  and  a  withdrawal  of 
the  same  if  it  did  ever  include  or  ever  was  understood  to  include  the  mountain 
lot,  as  there  was  up  to  that  time  no  acceptance;  and,  there  being  no  consid- 
eration, lie  liad  a  right  to  withdraw  it.  Fry,  Spec.  Perf.  §  287.  No  formal 
notice  of  the  retraction  of  a  mere  voluntary  offer  is  necessary.  Id.  Equity 
will  not  enforce  an  offer  of  sale  made  under  a  mistake  of  parties,  where  the 
agreement  is  not  certain,  and  their  minds  do  not  meet.  Railroad  Co.  v.  Bab' 
cock,  3  Gush.  228;  2  Story,  Eq.  Jur.  66;  Fry,  Spec.  Perf.  (3d  Amer.  Ed.)  §§ 
739,  751,  754,  774,  and  notes;  Lynes  v.  Hayden,  119  Mass.  482,  and  cases 
cited;  2  Story,  Eq.  Jur.  78.  The  controlling  words  and  description  arie,  "The 
farm  situate,"  etc.,  which  words  are  definite,  and  prevail  over  the  statement 
of  the  number  of  acres,  and  over  parol  evidence  of  one  of  the  parties  that  it 
included  something  else.  Winn  v.  Cabot,  18  Pick.  553;  Melvin  v.  PropHe- 
tors,  5  Mete.  30;  Worthington  v.  Hylyer,  4  Mass.  195;  Bouv.  Law  Diet.  tit. 
"Farm;"  Boolittle  v.  Blakesley,  4  Day,  265.  The  specific  performance  of  a 
contract  in  writing,  concerning  land,  cannot  be  compelled  in  a  court  of  equity, 
if  the  description  of  the  land  is  so  vague  and  uncertain  as  to  require  the  re- 
ceipt of  parol  evidence,  and  there  is  no  reference  in  the  memorandum  to  the 
other  description  wliich  would  make  it  certain.  Jordan  v.  Fay,  40  Me.  130; 
Whiteaker  v.  Vanscholack,  5  Or.  118;  Allen  v.  Webb,  64  111.  344;  Blanchard 
V.  Railroad  Co.,  31  Mich.  53;  Coles  v.  Bourne,  10  Paige,  537.  Hodgdon  re- 
stricted his  offer  to  30  days.  He  intended,  and  it  appears  to  have  ^en  un- 
deretood,  that  it  was  limited  to  30  days,  and  that  the  time  was  an  essential 
part  of  the  offer.  Goldsmith  v.  G^^ld,  10  Allen,  239;  Barnard  v.  Lee,  97 
Mass.  92.  This  being  a  mere  voluntary  offer  of  sale,  it  was  not  binding  upon 
Hodgdon  until  the  full,  distinct,  unequivocal,  and'  unconditional  acceptance 
by  Mansfield.  Railroad  Co.  v.  Bartlett,  3  Cush.  226;  Foster  v.  Boston,  22 
Pick.  33;  Fry,  Spec.  Perf.  §  271,  and  sections  following;  Warner  v.  Willing^ 
ton,  8  Drew.  523;  Gaskarth  v.  Lord  Lotother,  12  Ves,  107;  Thomas  r. 
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Blackman,  1  Colly.  301;  Hazard  v.  Insurance  Co»,  1  Sum.  218;  Carr  v. 
Duval,  14  Pet.  77;  Crossley  v.  Maycock,  L.  R.  18  Eq.  180.  The  leaving  of 
a  warranty  deed  at  Hodgdon's  house  by  Obapin  was  not  a  valid  binding  ac- 
ceptance. Wai-ner  v.  Willington,  4  Drew.  523,  and  cases  cited  above.  The 
signitig  and  leaving  a  deed  by  Hodgdon  with  Chapin.  who  in  this  matter  was 
acting  for  Hodgdon,  which  was  soon  afterwards  withdrawn,  there  being  no 
delivery,  and  no  payment  of  money,  did  not  operate  as  an  acceptance  by  Mans- 
field, and  conferred  no  right  upon  Mansfield  and  Wood,  under  the  offer  of 
Hodgdon  to  Mansfield,  which  a  court  of  equity  will  enforce.  After  the  with- 
drawal of  the  offer  by  Hodgdon,  and  after  his  sale  and  conveyance  to  Allen, 
and  after  a  suit  at  law  for  damages  had  been  brought  by  Mansfield  against 
Hodgdon,  it  was  too  late.  A  decree  for  specific  performance  is  not  a  matter 
of  strict  right,  but  is  discretionary  with  the  court,  in  view  of  all  the  circum- 
stances; and  a  decree  will  not  be  granted  unless,  upon  all  the  facts  disclosed, 
it  is  manifestly  just  and  equitable  to  do  so  between  all  the  parties  before  the 
court.     Curran  v.  Water-Power  Co.,  116  Mass.  90. 

George  Putnam  and  Jabez  Fox,  for  plaintiff. 

The  fact  that  the  land  lies  in  Maine  is  no  objection  to  the  jurisdiction. 
Broion  v.  Denmond,  100  Mass.  267,  269.  Nor  is  it  an  objection  to  a  bill  for 
specific  performance  that  suits  at  law  for  breach  of  the  agreement  have  been 
begun.  Connihan  v.  Thompson,  111  Mass.  270.  Nor  is  it  an  objection  that 
the  obligation  of  the  bond  is  purely  unilateral.  Railroad  Corp.  v.  Babcock, 
6  Mete.  346;  Irvin  v.  Gregoi'y,  13 Gray,  215;  Eastman  v.  Simpson,  139  Mass. 
848,  349,  1  N.  E.  Rep.  346.  It  is  no  objection  that  the  plaintiff,  after  the 
agreement,  conceded  a  strip  of  three  acres  to  the  defendant  by  parol.  He  is 
entitled  to  a  conveyance  of  the  rest.  Park  v.  Johnson,  4  Allen,  259.  An 
agreement  to  sell  is  an  agreement  to  convey  a  good  title  free  from  all  incum- 
brances. Swan  V.  Drury,  22  Pick.  485;  Hurley  v.  Brown,  98  Mass.  545,  549; 
Linton  v.  Hichbom,  126  Mass.  32.  An  agreement  in  the  singular  number, 
signed  by  two  persons,  is  the  several  agreement  of  each.  In  this  case  the 
agreement  of  **Nahum  Chapin,  mortgagee,"  would  probably  be  held  to  extend 
only  to  his  mortgage  title.  Hemmenway  v.  Stone,  7  Mass.  58;  Bank  v.  Wil' 
lis,  8  Mete.  504;  Hooker  v.  Pynchon,  8  Gray,  550.  As  to  sufficiency  of  de- 
scription, see  Mead  v.  Parker,  115  Mass.  418;  Rankin  v.  Wood,  12  Gray,  34; 
Bacon  v.  Leonard*  4  Pick.  277.  See,  also,  Aldrich  v.  GaskilU  10  Gush.  155. 
We  submit  that  the  present  case  is  fully  covered  by  the  decisions  of  this  court. 
Carpenter  y.Holcomb,  105  Mass.  280;  Gormley  v.  Kyle,  137  Mass.  189;  Lowe 
V.  Harwood,  139  Mass.  133;  Palmer  v.  Stocktvell,  9  Gray,  237;  Gage  v.  Coal 
Co.,  124  Mass.  442;  Todd  v.  Taft,  7  Allen,  371;  1  Benj.  Sales.,  §  566;  Sugd. 
Vend.  (8th  Amer.  Ed.)  265.  See,  also,  Webb  v.  Hughes,  L.  R.  10  Eq.  281. 
Barnard  v.  Lee,  97  Mass.  92,  affirms  the  doctrine  that  in  a  case  of  this  kind 
time  will  not  ordinarily  be  treated  as  of  the  essence  of  the  contract.  One  who 
buys  land  with  notice  that  the  seller  has  agreed  to  sell  it  to  another,  takes  it, 
in  equity,  subject  to  such  agreement,  although  he  has  no  actual  notice  that 
the  agreement  is  in  writing.  Connihan  v.  Thompson,  111  Mass.  270,  271; 
Bancroft  v.  Con^en,  13  Allen,  50,  51;  Hardy  v.  Reeves,^  Yes,  466;  Hansard 
V.  Hardy,  18  Ves.  456.    See,  also,  Hayioard  v.  Cain,  110  Mass.  273. 

Holmes,  J.  This  is  a  bill  to  enforce  a  covenant  to  sell  the  plaintiff  '*the 
farm  situated  in  that  part  of  Mount  Desert  island  called  '  Pretty  Marsh,'  and 
consisting  of  between  two  hundred  and  sixty  and  two  hundred  and  seventy 
acres,  and  standing  in  the  name  of  Benjamin  Hodgdon,  for  the  sum  of  fifteen 
hundred  dollars  cash,  at  any  time  within  thirty  days  from  the  date  hereof." 
The  instrument  is  dated  January  15,  1887,  and  is  signed  by  the  defendant 
Hodgdon.    The  defendant  Clara  E.  Allen  is  a  subsequent  grantee  of  the  prem- 
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ises.  The  judge  who  heard  the  witnesses  made  a  decree  for  the  plaintiff,  and, 
the  evidence  having  been  reported,  the  defeDdants  appealed. 

Giving  to  the  finding  of  the  judge  the  weight  which  it  must  have,  we  think 
the  evidence  must  be  taken  to  establish  the  following  facts:  The  instrument 
was  sealed  by  Hodgdon,  and  has  not  been  altered.  The  plaintiff  expressed  his 
election  to  purchase  within  the  30  days  allowed.  There  was  evidence  of  a 
message  to  that  effect  having  been  left  at  Hodgdon's  house  within  10  days. 
It  appears  that  a  blank  deed  to  the  plaintiff  and  another  was  left  there  about 
the  same  time,  and  there  was  evidence  that  a  message  was  sent  to  Hodgdon 
to  execute  it  if  he  found  it  correct.  There  was  also  evidence  that  the  deed 
was  returned  unexecuted,  with  the  message  that  Mrs.  Hodgdon  refused  to 
sign  it,  and  with  no  other  objection  in  the  first  instance.  These  facts  war- 
ranted a  finding  that  sending  the  deed  implied,  and  was  understood  to  imply, 
notice  that  the  plaintiff  intended  to  buy,  at  least  if  the  deed  corresponded  to 
the  contract,  (see  Warner  v.  Willington,  3  Drew,  523,  533;)  and  perhaps 
whether  it  corresponded  or  not,  as  the  message,  even  as  testified  to  by  Hodg- 
don, imported  a  willingness  to  correct  mistakes.  The  defendant  takes  the 
ground  that  this  deed  did  not  correapond  to  the  contract  because  the  deed  in- 
cluded a  mountain  lot  which  is  alleged  not  to  be  included  in  the  land  described 
by  the  contract.  The  question  whether  that  lot  is  included  in  the  contract  is 
also  important,  of  course,  in  deciding  what  land,  if  any,  the  defendant  should 
be  required  to  convey.  The  words  used  must  be  construed  in  the  light  of  the 
circumstances,  and,  thus  construed,  they  might  well  have  been  found  to  im- 
port, and  to  have  warranted  the  plaintiff  in  understanding  that  they  imported, 
all  the  defendant's  land  in  Mount  Desert.  Hodgdon  owned  only  three  lots  in 
Mount  Desert.  Two,  of  70  and  80  acres,  respectively,  are  admitted  to  be  em- 
braced in  the  contract.  The  mountain  lot,  seemingly  then  regarded  as  of  lit- 
tle or  no  value,  and  said  to  contain  60  acres,  brings  the  total  up  to  210  acres. 
The  contract  was  for  between  260  and  270  acres.  Hodgdon  says  that  the 
plaintiff  was  introduced  to  him  by  a  letter  saying  that  he  wished  the  refusal 
of  the  property  down  east  for  30  days,  evidently  suggesting  a  bargain  for  the 
whole.  The  plaintiff  testifies  that,  before  signing,  Hodgdon  said  that  he  had 
not  so  much  land  as  was  mentioned,  but  had  so  many  acres  in  one  lot,  so  many 
in  another,  and  so  many  in  a  third,  amounting  in  all  to  215  acres;  that  that 
was  all  he  owned ;  that  the  plaintiff  said  it  did  not  make  any  difference  whether 
it  was  215  or  260  or  270  acres,  and  that  thereupon  Hodgdon  signed.  Hodg- 
don acquired  all  the  land  by  one  deed;  had  previously  offered  the  whole  land  as 
260  acres  to  others.  Subsequently  he  made  a  deed  of  the  three  lots  to  the  plain- 
tiff, which  was  not  delivered,  and  conveyed  them  by  a  similar  deed  to  the  de- 
fendant Mrs.  Allen.  It  is  suggested  that  Hodgdon  understood  that  the  plaintiff 
was  to  pay  him  $1,500  for  the  land,  subject  to  a  mortgage.  But  the  agree- 
ment contains  no  such  qualification,  and  must  be  construed  as  an  agreement 
to  convey  a  good  title  free  from  incumbrances,  which  there  is  evidence  tend- 
ing to  show  was  the  meaning  of  the  parties.  Linton  v.  Eichhom,  126  Mass. 
32.  If,  without  the  plaintiff's  knowledge,  Hodgdon  did  understand  the  trans- 
action to  be  different  from  that  which  his  words  plainly  expressed,  it  is  im- 
material, as  his  obligations  must  be  measured  by  his  overt  acts.  O^Donnell 
V.  Clinton,  145  Mass.  461,  463,  14  N.  E.  Rep.  747;  Railroad  Corp.  v.  Bab- 
cock,  6  Mete.  346,  352. 

The  plaintiff,  although  he  signified  his  election  to  take  the  land  within  30 
days,  did  not  pay  or  tender  the  money  within  that  time.  But  there  is  evi- 
dence that  Hodgdon  was  responsible  for  this.  At  or  soon  after  the  time  when 
word  was  sent  that  Mrs.  Hodgdon  refused  to  sign,  a  demand  or  request  was 
made  that  Mrs.  Hodgdon  should  have  three  acres  out  of  one  of  the  other  lots 
as  a  consideration  for  her  signing  the  deed.  Of  course,  under  the  contract, 
the  plaintiff  had  a  right  to  call  upon  Mr.  Hodgdon  to  give  a  good  title  to  the 
whole,  but  he  was  disposed  to  yield  something.    A  discussion  ensued,  of 
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course,  ou  the  footing  that  the  plaintiff  was  desirous  of  making  the  purchase, 
whicli  of  itself  was  evidence  that  the  defendant  had  notice  of  the  fact,  aad 
this  was  prolonged  beyond  the  30  days.  When  the  parties  came  to  terms,  a 
new  deed  was  prepared  and  tendered,  was  executed  by  the  Hodgdons,  and 
was  handed  to  a  Mr.  Chapin,  who  had  acted  as  a  go-between.  But»  later  in 
the  same  day,  Ohapin  was  ordered  not  to  deliver  the  deed,  and  the  bargain 
with  the  plaintiff  was  repudiated.  There  is  no  dispute  that  the  plaintilf  was 
ready  to  pay  for  the  land  at  any  time  when  he  could  get  a  conveyance.  After- 
wards Hodgdon  conveyed  to  Mrs.  Allen,  Mrs.  Hodgdon  reieasing  dower. 
But  Mrs.  Allen  had  full  notice  of  the  agreement  with  the  plaintiff  bifore  the 
conveyance  to  her,  and  before  any  agreement  was  made  with  her  or  her  hus- 
band; and,  although  informed  that  the  30  days  had  gone  by,  she  had  notice  that 
the  plaintiff  was  expecting  a  conveyance,  and  that  Mr.  Hodgdon  might  have 
trouble  by  reason  of  his  refusal  to  conve.v.  to  the  plaintiff.  Connihan  v. 
Thompson,  111  Mass.  270;  Hansard  v.  Hardy,  18  Ves.  455,  462.  Mr.  Allen 
was  asked  whether  he  knew  that  plaintiff  had  sued  Hodgdon  for  damages  be- 
fore the  purchase.  This  must  have  meant  before  the  final  conveyance  to 
Mrs.  Allen,  as  Mrs.  Allen  was  a  party  to  getting  the  deed  back  from  Mr. 
Ohapin,  and  had  notice  of  the  plaintiff's  rights  at  that  time,  before,  any  suit 
was  begun.  But  the  evidence  was  excluded,  and  Mr.  Allen *s  answer  properly 
is  not  before  us.  He  did  not  suggest  that  he  was  led  by  his  knowledge  to  as- 
sume that  the  plaintiff  would  not  seek  specific  performance,  and  must  be 
taken  to  have  known  that  the  plaintiff  stUl  had  the  right  to  do  so.  Conni- 
han V.  TJiompson,  uhi  supra.  The  defendant's  undertaking  not  having 
been  a  mere  offer,  but  a  conditional  covenant,  to  sell,  bound  the  defendant  ir- 
revocably to  sell  in  case  the  plaintiff  should  elect  to  buy,  and  should  pay  the 
price  within  30  days.  The  usual  doctrine  as  to  conditions  applies  to  such  a 
covenant;  and  as  the  covenantor,  by  his  own  conduct,  caused  a  failure  to  com- 
ply with  the  condition  in  respect  of  time,  he  waived  it  to  that  extent.  And 
upon  the  same  principle  he  exonerated  the  plaintiff  from  making  any  tender, 
when  the  new  terms  had  been  agreed  upon,  by  wholly  repudiating  the  contract. 
Caipentery.  Holcomb,  105  Mass.  280, 282;  Ballon  y.  Billings,  136  Mass.  307; 
Gormley  v.  Kyle,  137  Mass.  189;  Loioe  v.  Harwoody  139  Mass.  133,  136.  If 
it  be  true,  as  testified  for  the  defendant,  that  he  also  objected  to  signing  adeed 
conveying  the  mountain  lot,  this  was  a  further  excuse  for  the  delay*  Galvin 
V.  Collins,  128  Mass.  525,  527.  A  covenant  to  sell  is  not  voluntary  in  such  a 
sense  that  equity  will  refuse  specific  performance.  If  the  defendant  conveys, 
he  will  get  quid  pro  quo.  Railroad  Corp.  v.  BabcocJc,  6  Mete.  346;  Irvin  v. 
Gregory,  13  Gray,  215;  Eastman  v.  Simpson,  139  Mass.  348, 349, 1 N.  E,  Rep. 
346.  The  description  in  the  contract,  embracing  all  the  land  owned  by  tlie 
defendant  at  Mount  Desert,  was  sufficient.  Bacon  v.  Leonard,  4  Pick.  277; 
Hurley  v.  Brown,  98  Mass.  545;  Rankin  v.  Wood,  12  Gray,  34;  Mead  v. 
Parker,  115  Mass.  413;  DoJierty  v.  Hill,  144  Mass.  465,  11  N.  E.  Rep.  581. 
It  is  objected  that  the  decree  gives  the  plaintiff  a  titl«3  free  from  Mrs.  Hodg- 
don's  right  of  dower,  and  that,  as  Mrs.  Hodgdon  was  not  bound  to  release  her 
dower  to  him,  he  ought  not  to  profit  by  her  release  to  Mrs.  Allen.  But  who 
suffers  injustice  or  has  a  riglit  to  complain?  Not  Mrs.  Hodgdon,  who  is 
not  a  party  to  or  interested  in  these  proceedings.  She  has  released  and  ex- 
tinguished her  dower,  and  she  retains  the  consideration  which  she  received 
for  it,  as  the  three  acres  demanded  by  her  are  excepted  from  the  conveyance 
ordered  by  the  decree.  Mr.  Hodgdon  cannot  complain,  as  he  contracted  to 
convey  a  clear  title;  and  the  defendant  Mrs.  Allen,  having  taken  Hodgdon's 
title  with  notice  of  the  plaintiff's  rights,  and  therefore  charged  with  a  trust 
in  his  favor,  of  course  is  bound  to  convey  that  title.  The  release  of  dower 
extinguished  Mrs.  Hodgdon's  inchoate  right,  and  did  not  convey  a  distinct 
iuterest  to  Mrs.  Allen.  Learned  v.  Cutler,  18  Pick.  9,  11;  Tirrell  v.  Ken^ 
ney,  137  Mass.  30,  32.    Without  considering  whether,  if  justice  required  it, 
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the  defendant  Allen  might  not  be  protected  bj  treating  the  incumbranoe  as 
if  It  still  existed,  there  is  no  ground  for  doing  so  in  this  case.  Mrs.  Allen » 
through  her  husband,  actively  promoted  Hodgdon's  breach  of  agreement.  If 
she  recfives  back  from  Iiim  the  consideration  which  she  paid  in  excess  of  that 
ordered  to  be  paid  to  her  by  the  plaintiff,  she  will  be  in  statu  quo,  and  the 
loss  will  fall  on  Hodgdon,  as  it  ought  to  do,  unless  there  was  some  arrange* 
ment  by  which  the  Aliens  were  to  indemnify  him.  In  any  event,  no  wrong 
will  be  suiTered  by  any  one,  and  the  plaintiff  gets  what  he  contracted  for. 
Decree  affirmed. 


(147  Mass.  296) 

First  African  M.  E.  Church  v.  Brown. 
{Stipreme  Judicial  Cawrt  of  MasaachvsetU,    Suffolk.    June  21, 1888.) 

Specific  Performance— Contract  to  Purchase  Land— Reasonable  Doubt  of  Title. 
A  fTrantor  of  land  filed  in  the  registry  of  deeds  a  paper  alleging  that  the  deed  was 
obtained  from  him  by  fraud  and  covin,  but  for  six  years  took  no  steps  to  recover 
the  land.  Heldy  that  it  did  not  constitute  a  sufficient  cloud  on  the  title  of  his  gran- 
tee to  defeat  a  bill  by  the  latter  for  speciiic  performance  of  a  contract  for  the  pur- 
chase of  the  land  by  a  third  nerson. 

Reported  case  from  supreme  judicial  court,  Suffolk  county;  C.  Allen, 
Judge. 

Bill  in  equity  by  the  First  African  Methodist  Episcopal  Church  against 
Benjamin  F.  Brown,  to  enforce  the  performance  by  the  drfendant  of  an  agree- 
ment to  buy  a  piece  of  land  of  the  plaintiff.  The  defendant  refused  to  accept 
the  deed  on  the  ground  that  one  John  Scott,  plaintiff's  grantor,  had  filed  in 
the  registry  of  deeds  of  the  county  where  the  land  was  situated  a  caveat  set- 
ting lorth  that  the  deed  of  the  premises  from  him  to  the  plaintiff  was  ob- 
tained from  him  by  fraud  and  covin,  that  he  never  intended  to  convey  said 
property  to  the  society,  and  notified  any  person  taking  title  from  the  society 
that  he  should  dispute  the  validity  of  the  deed.  This,  the  defendant  con- 
tended, constituted  a  cloud  upon  the  title.  In  the  supreme  judicial  court,  be- 
fore C.  Allen,  J.,  the  bill  was  dismissed,  and  the  case  reported  to  the  full 
court. 

Moulton,  Lorlng  <&  Loving^  for  plaintiff. 

In  all  cases  of  alleged  fraud,  equity  requires  that  the  party  alleging  fraud 
should  proceed  to  establish  it  within  areasonable  time  after  he  has  knowledge 
of  the  same,  and,  if  he  does  not,  he  is  guilty  of  laches,  and  equity  will  not 
help  him,  and  especially  where  more  than  six  years  has  elapsed  since  the  fraud 
was  known.  In  such  case,  equity  will  adopt  the  statute  of  limitations  as  a 
bar  to  recovery,  if  he  should  begin  a  suit.  Evans  v.  Bacon,  99  Mass.  213. 
A  suit  to  set  aside  the  deed  to  plaintiff  must  be  brought  within  a  reasonable 
time,  and  we  submit  an  unreasonable  time  has  elapsed,  and  therefore  the 
caveat  he  filed  is  now  utterly  without  effect  and  invalid,  and  in  no  way  an  in- 
cumbrance upon  this  property,  even  if  it  ever  had  any  validity  as  an  incum- 
brance, which  we  submit  it  never  had.  Said  caveat,  as  filed,  is  not  a  paper  or 
writing  required  by  law,  or  proper,  to  be  filed  in  the  registry  of  deeds,  and 
made  a  part  of  the  record  thereof;  and  is  not,  therefore,  and  never  was,  an  in- 
cumbrance upon  the  record  title  of  said  estate.  Nickerson  v.  Loud,  115  Mass. 
94;  Peirsoll  v.  Elliott,  6  Pet.  95;  Hayes  v.  Cemetery,  108  Mass.  400;  Pub. 
St.  c.  126,  §  13. 

A*  J,  Pratt,  for  defendant. 

A  court  of  equity  will  not  compel  a  person  who  has  agreed  to  purchase  land 
to  accept  a  title  so  doubtful  that  it  may  be  exposed  to  litigation.  Bisp.  £q. 
378;  Hichmofid  v.  Gray,  3  Allen,  25;  DaviH  v.  Parker^  14  Allen,  94;  Sturte- 
tant  v.  Jaques,  Id.  523;  Pyrhe  v.  Waddingham,  10  Hare,  1.  Like  an  attach- 
ment, the  caveat  is  a  cloud  and  an  incumbrance.    To  compel  the  defendant  to 
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accept  this  title  will  be  simplj  to  transfer  from  the  plaintiff  to  the  defendant 
whatever  risk  or  inconvenience  there  may  be  from  such  cloud,  and  it  may  be 
reasonably  expected  that  the  defendant  may  be  exposed  to  controversy  to 
maintain  liis  title,  The  defendant  ought  not  to  be  subjected,  against  his 
agreement  or  consent,  to  the  necessity  of  litigation  to  remove  even  that  which 
is  only  a  cloud  upon  the  title.  Jeffries  v.  Jeffries,  117  Mass.  184;  Cunning^ 
ham  v.  Blake, _  121  Mass.  333.  Where  the  cloud  to  the  title  is  such  that  the 
damage  to  the  title  cau  be  definitely  estimated,  the  court  will  sometimes  de- 
cree specific  performance;  deducting  from  the  purchase  price  the  damages  to 
the  title.  DacUi  v.  Parker,  supra.  A  court  of  equity  will  not  decide  that 
the  title  is  a  clear  and  good  one  when  the  parties  who  may  be  entitled  to  take 
advantage  of  tiie  caveat  are  not  before  it,  and  when  the  court  has  no  infor- 
mation of  the  facts  which  caused  the  oaveat  to  be  recorded.  Chesman  v. 
Cummings,  142  Mass.  65,  7  N.  E.  Kep.  13;  Butts  v.  Andrews,  136  Mass. 
222;  Noyes  v.  Johnson,  139  Mass.  436. 

Devens,  J.  There  is  no  provision  by  statute  for  filing  in  the  registry  of  deeds 
any  document  of  a  character  similar  to  that  which  Scott  was  permitted  there 
to  place  upon  record.  It  acquired  no  greater  importance  fi'om  being  thus 
filed;  nor  did  it,  for  this  reason,  constitute  a  cloud  upon  the  title  of  the  plain- 
tiff. Pub.  St.  c.  126,  §  13;  Nickerson  v.  Loud,  115  Mass.  94.  The  question 
presented  by  the  case  at  bar  is,  therefore,  whether  a  mere  assertion  by  the 
plaintiff's  grantor,  some  seven  years  since,  unsupported  by  any  evidence  or 
any  subsequent  action  on  his  part,  that  the  deed  from  him  to  the  plaintiff  was 
obtained  from  him  by  fraud,  and  that  he  shall  dispute  its  validity,  renders 
the  plaintiff's  title  so  doubtful  that  the  defendant  will  not  be  compelled  to  ac- 
cept it,  and  comply  with  his  contract  to  pay  for  the  land.  In  Nv:kerson  v. 
Loud,  ubi  supra^  a  paper  signed  and  recorded  in  the  registry  of  deeds  by  A., 
who  was  not  the  plaintiff's  grantor,  stating  that  certain  real  estate,  the  record 
title  to  which  was  in  B.,  was  held  by  B.,  subject  to  a  trust  in  favor  of  A.  and 
others,  and  that  A.  would  dispute  any  title  that  B.  might  attempt  to  make, 
was  held  not  to  constitute  a  cloud  on  the  title.  Whetlier  recorded  or  unre- 
corded, such  statements  could  not,  under  such  circumstances,  be  evidence 
against  B.,  or  in  favor  of  A.,  and  it  was  held  that  B.  was  not  entitled  to  an 
order  directing  the  paper  to  be  withdrawn  by  A.  from  the  registry  or  surren- 
dered to  him.  The  general  rule  is  well  settled  that,  in  order  to  maintain  a 
bill  for  specific  performance  of  a  purchase  of  land,  the  plaintiff  must  show  that 
the  title  tendered  by  him  is  good  beyond  reasonable  doubt.  But  a  doubt  must 
be  reasonable,  and  such  as  would  cause  a  prudent  man  to  pause  and  hesitate 
before  investing  his  money.  It  would  be  seldom  that  a  case  could  occur  where 
some  state  of  facts  might  not  be  imagined  which,  if  it  existed,  would  defeat  a 
title.  When  questions  as  to  the  validity  of  a  title  are  settled  beyond  reasona- 
ble doubt,  although  there  may  be  still  the  possibility  of  a  defect,  such  mere 
possibility  will  not  exempt  one  from  his  liability  to  complete  the  purchase 
he  has  made.  Hayes  v.  Cemetery,  108  Mass.  400.  fThus  it  might  be  con- 
ceived, in  a  case  similar  to  that  at  bar,  that  plaintiff's  grantor,  from  infancy, 
insanity,  or  similar  cause,  was  without  legal  capacity  to  have  conveyed  to 
him ;  but  that  plaintiff  would  not,  therefore,  be  required  to  prove  afiirmatively 
the  existence  of  such  capacity  before  he  could  insist  on  the  pei*formance  by 
defendant  of  his  contract.  It  would  be  often  practically  impossible  for  a  party 
to  negative  all  objections  which  might  be  imagined,  and  which,  if  they  ex- 
isted, would  defeat  his  title.  Whether  a  party  shall  be  compelled  to  perform 
a  contract  for  the  purchase  of  land  is  often,  therefore,  a  matter  within  the  dis- 
cretion of  the  court;  not,  certainly,  of  arbitrary  or  capricious  discretion,  but, 
as  said  Mr.  Justice  Story,  "of  that  sound  and  reasonable  discretion  which 
governs  itself  as  far  as  it  may  by  general  rules  and  principles,  but  which  at 
the  same  time  withholds  or  grants  relief  according  to  the  circumstances  of  each 
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particular  case,  when  these  rules  and  pnnciples  will  not  furnish  anj  exact 
measure  of  j  ustice  between  the  parties. **  2  Storj,  Eq.  Jur.  §  742,  and  authori- 
ties cited.  Where  an  appointment  was  made  by  a  husband  and  wife  to  their 
eldest  daughter,  under  a  settlement  giving  tliem  successive  life-estates,  with 
remainder  to  their  children  as  they  should  appoint,  and,  in  default  of  such  ap- 
pointment between  their  children,  the  husband  and  wife  appointed  the  whole, 
estate  to  their  eldest  daughter,  and,  a  short  time  after  such  appointment,  with 
the  eldest  daughter,  made  a  mortgage,  under  the  foreclosure  of  which  theplain- 
tiif  claimed  title,  one  of  the  younger  children  haid  given  notice  to  the  plaintiff 
not  to  complete  his  title,  nor  to  pay  the  purchase  money,  as  the  appointment 
and  mortgage  had  been  made  in  fraud  of  the  settlement.  It  was  held  that  a 
mere  allegation  of  this  sort,  which  was  only  a  statement  of  a  possibility  which 
every  one  could  see,  on  looking  al  the  transaction,  might  have  existed  without 
a  single  fact  being  brought  forward  to  Impeach  the  deeds,  and  which  had  not 
been  followed  by  any  proceedings  to  set  them  aside,  did  not  afford  any  reason 
why  the  contract  of  purchase  should  not  be  performed.  Green  v.  PuUford,  2 
Beav.  71.  This  case  is  restated  with  approval,  and  followed,  by  Lord  Chan- 
cellor Truro  in  Qrove  v.  Bastardy  1  De  Gex,  M.  &  G.  69,  where  the  inquiry 
suggested  by  it  arose  incidentally  on  a  question  of  costs. 

The  precise  question  here  discussed  has  never  been  decided  in  this  court; 
but  an  examination  of  our  cases  on  the  general  subject  will  show  that,  in  all 
in  which  a  defendant  in  a  bill  for  specific  performance  has  been  held  not 
bound  to  accept  a  title,  facts  have  appeared  showing  that  the  property  was  or 
might  be  subjected  to  adverse  claims,  such  as  might  reasonably  be  expected  to 
expose  the  purchaser  to  controversy  in  order  to  maintain  his  title.  Jeffries 
v.  Jeffries,  117  Mass.  184.  "A  doubt,"  says  Lord  Eldon,  "must  be  consid- 
erable, rational,  and  such  as  would  induce  a  prudent  man  to  pause  and  hesi- 
tate." Stapylton  v.  8cott,  16  Ves.  272.  Although  the  remark  is  made  with 
reference  to  a  doubt  as  to  the  construction  of  a  d^,  it  has  equal  application 
where  it  arises  from  a  possible  or  conceivable  state  of  f acts. ^ We  have  found 
no  case  where  a  stranger  to  a  contract,  even  if  the  grantor  from  whom  the 
party  seeking  to  enforce  it  derives  title,  has  been  able  by  mere  assertion  to 
practically  destroy  the  marketability  of  the  title  which  he  has  granted,  and 
thus  to  throw  such  a  stain  upon  it  that  for  purposes  of  sale  it  is  valueless. 
Kostenbader  v.  8potts,  80  Pa.  St.  430;  Vreeland  v.  Blauvelt,  23  N.  J.  Eq. 
483.  But  even  if,  in  any  case,  we  should  be  willing  to  hold  that  mere  threats 
would  make  a  title  doubtful,  the  case  at  bar  has  this  peculiar  feature:  that  for 
more  than  six  years  the  injured  party,  as  he  alleges  himself  to  be,  has  slept 
upon  his  rights,  and  made  no  attempt  to  assert  them.  Where  one  takes  a 
fraudulent  title  with  notice  thereof,  or  of  facts  and  circumstances  which  fairly 
put  him  on  his  inquiry  as  to  whether  a  fraud  has  not  been  committed,  he  is 
not,  indeed,  held  to  be  an  innocent  purchaser,  even  if  he  has  paid  full  value. 
But  where  no  facts  or  circumstances,  either  of  suspicion  or  doubt,  have  been 
brought  to  his  attention,  he  cannot  be  deemed  to  have  lost  that  character,  even 
if  he  has  heard  of  an  assertion,  made  more  than  six  years  ago,  like  that  of  the 
plaintiffs  grantor,  unsupported  by  any  evidence,  and  unsustained  during  that 
time  by  any  proceedings  to  avoid  or  annul  the  conveyance.  Carroll  v.  Hay- 
ward,  124  Mass.  120;  Hopkins  v.  Lang  ton,  30  Wis.  379;  Bump,  Fraud.  Con  v. 
pp.  201,  202,  494.    Decree  for  plaintiff. 


a47  Mass.  324) 

Dexteb  €Z  al,  V,  Inches  et  (U. 

{Supreme  Judicial  Court  of  Ma^8a4)fiuseUs,    Suffolk.    June  32, 1888.) 

Wills — Construotion— Dbsobiption  op  Dbvisrbs— Issxjb. 

A  testator  left  property  to  his  son  for  life,  with  a  remainder,  after  a  life-estate 
to  the  son's  wife,  "equally  to  and  among  the  issue.**  The  son  left  children  and 
their  descendants.    The  property  given  by  the  will  to  other  children  of  the  testator 
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was  given  outright,  and  the  will  provided  that  if  any  of  the  testator's  children,  in- 
cluding this  son,  should  die  before  the  testator,  the  child's  issue  should  take  tnelr 
parent's  share  by  right  of  representation.  Held  that,  upon  considering,  the  whole 
win,  the  property  should  be  divided  among  the  son's  issue  by  right  of  representa- 
tion. 

Reserved  case  from  supreme  judicial  court,  Suffolk  county;  W,  Allbn, 
Judge. 

Bill  in  equity  by  William  S.  Dexter  and  James  J  Storrow,  trustees  under 
the  will  of  Henderson  Inches,  late  of  Boston,  for  instructions  as  to  who  are 
the  pai'ties  entitled,  under  a  certain  clause  in  the  wil),  to  certain  property  left 
by  the  testator.  The  case  was  heard  in  the  supreme  judicial  coui-t  on  bill  and 
answers,  and  reserved  for  the  full  court.    The  facta  aie  stated  in  the  opinion. 

R,  H,  Gardiner,  for  children. 

In  the  evients  that  have  happened,  the  clause  to  be  construed  is:  "If  said 
Charles  shall  leave  no  widow,  and  shall  leave  issue,  then,  at  his  decease,  the 
principal  or  capital  sum  shall  be  paid  and  distributed  equally  to  and  among 
the  issue  of  said  Charles.''  Our  contention  is  that  these  words  should  be  con* 
Btrued  in  a  sense  which  we  suppose  no  one,  whether  lawyer  or  layman,  doubts 
was  really  testator's  intention,  and  which  the  court  has  ascribed  to  similar 
language.  Boioers  v.  Port&r,  4  Pick.  208;  4  Kent,  Comm.  278,  note  b;  also 
1  Bl.  Comm.  447.  The  argument  against  us  rests  only  on  the  fact  that  "is- 
sue" is  used  oftener  than  "children"  to  denote  descendants  of  every  degree. 
But  "children"  often  has  that  meaning.  See  Horighton  v.  Kendall,  7  Allen, 
76;  Royle  v.  Hamilton,  4  Ves.  437.  And  see,  also,  Thompson  v.  Simpson,  1 
Dru.  &  War.  459;  Sibley  v.  Ferry,  7  Ves.  622.  We  think  that  the  construc- 
tion to  be  given  to  the  gift  to  the  issue  of  Charles  Inches  is  that  they  take  per 
stirpes,  and  that  the  English  cases  on  which  the  other  side  rely  are  neither  con- 
sistent with  modem  principles,  nor  applicable  to  the  conditions  of  our  law. 
It  is  well  settled  that  where  a  testator  has  made  a  gift  to  "issue,"  and  has,  in 
a  subsequent  part  of  the  will,  defined  issue  by  directing,  as  here,  that  the  is- 
sue shall  take  their  parent's  share,  the  word  "parents"  shows  that  by  issue 
be  meant  children.  King  v.  Savage,  121  Mass.  303;  Sibley  y.  Perry,  7  Ves. 
522;  Pruen  v.  Osborne^  11  Sim.  132;  McGregor  v.  McGregor,  1  De  Gex,  F.  & 
J.  63;  Robinson  v.  Sykes,  23  Beav.  40 ;  Taylor  v.  Taylor,  63  Pa.  St.  481.  See, 
also,  Ralph  v.  Carrink,  5  Ch.  Div.  984,  11  Ch.  Div.  873.  The  word  "issue" 
was  used  in  this  will  either  in  express  reliance  on  Ellis  v.  Bridge,  2  Pick. 
248,  and  Bowers  v.  Porter,  4  Pick.  198,  which  are  recognized  and  followed  in 
Haley  v.  Boston,  108  Mass.  576,  or  because  the  scrivener  attached  the  same 
meaning  to  the  word  that  the  court  did  in  those  cases.  Issue  taking  by  force 
of  the  statute  take  jpe;*  stirpes,  Tillinyhast  v.  Cook,  9  Mete.  148.  We  must 
try,  as  was  said  in  Hall  v.  Hall,  140  Mass.  270,  2  N.  E.  Rep.  700,  "to  extract 
a  meaning  likely  to  meet  what  the  testator  would  have  desired."  See  In  re 
Sibley's  Trusts,  5  Ch.  Div.  494;  Cancellor  v.  Cancellor,  2  Drew  &  S.  194; 
White  V.  Staiifldd,  146  Mass.  — ,  15  N.  E.  Rep.  919;  Minter's  Appeal,  4U 
Pa.  St.  Ill,  The  only  cases  where  the  construction  for  which  we  contend 
was  suggested,  but  not  followed,  are  Freeman  v.  Parsley,  3  Yes.  421,  and 
Cancellor  v*  Cancellor,  supra,  and  the  latter  is  of  no  authority  even  in  Eng- 
land. See  Carter  v.  Bentall,  2  Beav.  551;  Swift  v.  Swift,  8  Sim.  168; 
Goldie  V.  Greaves,  14  Sim.  348;  Bryden  v.  Willett,  L.  R.  7  Eq.  472;  North  v. 
Martin,  6  Sim.  266;  In  re  Hopkin's  Trusts,  9  Ch.  Div.  131;  Pope  v.  Pope, 
14  Beav.  593;  Williams  v.  Teale,  6  Hare,  239;  Fairfield  v.  Bushell,32  Beav. 
158. 

R,  F,  Sturgis,  for  certain  minor  defendants. 

The  word  "issue,"  applied  to  personal  property,  has  received  a  construction 
equally  extensive  with  "descendants,"  and  comprehends  descendants  of  every 
degree.    1  Jarm.  Wills,  (5th  Amer.  Ed.  101;)  1  Pow.  Dev.  (Jarm.  Ed.)  278; 
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Theob.  Wills,  (3d  Ed.)  244;  Haydon  v.  Wilsheie,  8  Term  R.  372;  Hockley  y. 
Mawhey,  1  Ves.  Jr.  143;  Freeman  v.  Parsley,  ^Ye&,  421;  Davenport  v.  Hanr 
bury.  Id.  257;  Leigh  v.  Norbury,  13  Ves.  840;  Haddock  v.  Legg,  25  Beav. 
531 ;  Weldon  v.  Hoyland,  4  De  Gex,  P.  &  J.  564.  The  principle  establisher. 
by  these  cases  has  been  approved  and  followed  both  in  the  more  recent  En- 
glish cases,  and  also  by  decisions  in  this  country,  ffohgen  v.  Neale,  L.  B.  12 
Eq.  48;  In  re  Corlass,  1  Ch.  Div.  460;  Fe7ry  Co,  v.  Sisson,  17  N.  J.  Eq. 
475;  Allender  v.  KepUnger,  62  Md.  7;  W^i^^ar  v.  8cott,  105  Pa.  St.  200.  In 
the  case  at  bar  there  are  no  words  to  restrict  the  true  legal  meaning  of  the 
word  "issue."  Roddy  v.  Fitzgerald,  6  H.  L.  Cas.  823,  876;  Cancellor  v. 
Cancellor,  2  Drew  &  S.  194;  King  v.  Satage,  121  Mjiss.  303;  ffall  v.  Hall, 
140  Mass.  267,  2  K.  E.  Bep.  700;  2  Williams,  Ex'rs,  1115.  See  Ralph  v. 
Carrick,  11  Oh.  Div.  873.  It  is  submitted  that  in  this  will  not  a  word  can  be 
found  to  show  that  the  testator  meant  to  restrict  the  meaning  of  "issue"  in  any 
way.  The  provision  at  the  close  of  the  will,  "in  case  of  the  decease  of  any  or 
eitlier  of  my  cfiildren  before  the  receipt  of  his  or  her  share,  leaving  issue  him 
or  her  surviving,  such  issue  shall  represent  and  take  the  parent's  share,"  can- 
not be  held  to  bring  the  case  within  the  rule  in  Sibley  v.  Ferry,  supra,  for 
this  phrase  was  simply  in  accord  with  the  provisions  of  Bev.  St.  c.  62,  §  22, 
and  was  clearly  intended  to  prevent  an  intestacy  as  to  a  portion  of  the  estate 
if  any  of  the  testator's  children  died  before  him.  It  cannot  be  made  to  relate 
back,  and  control  the  meaning  of  a  word  used  in  another  clause,  where  it  is 
surrounded  by  a  different  text.  2  Williams,  Ex'rs,  1112,  note  6.  The  rule 
in  Sibley  v.  Ferry,  supra,  sliould  not  be  regarded  as  an  absolute  rule  of  con- 
struction, but  as  merely  showing  that  the  word  "issue"  can  be  controlled  by 
certain  other  words;  and  where  there  is  a  gift  over  in  which  the  same  word  is 
used,  as  in  the  previous  gift,  the  meaning  should  be  the  same.  Ralph  v.  Car- 
tick,  11  Ch.  Div.  B7B.  See  i?oM  V.  JKoM,  20  Beav.  645.  It  is  submitted  that,  in 
this  commonwealth,  the  word  "issue"  has  been  given  its  true  meaning  by* 
statute,  and  cannot  be  given  a  more  restricted  meaning  than  "issue  per 
stirpes;*'  and,  as  has.  been  said,  there  are  no  words  used  in  the  will  to  give 
**issue"  any  such  meaning.  "The  word  •  issue,*  as  applied  to  descent  of  es-v 
tates, shall  include  idl  the  lineal  descendants  of  the  ancestor."  Pub.  St.  c.  3, 
§  8,  cl.  11;  Bev.  St.  c.  61,  §  18.    See  Bigelow  v.  Morong,  103  Mass.  288. 

Holmes,  J.  This  is  a  bill  brought  by  trustees  under  the  will  of  Henderson 
Inches  for  instructions  as  to  who  are  the  parties  entitled  under  a  clause  leaving 
one-eighth  of  the  residue  in  trust  for  the  testator's  son  Charies  for  life,  and> 
then  proceeding  as  follows:  "At  and  after  the  decease  of  said  Charles,  if 
he  shall  leave  a  widow  and  issue,  the  income  of  said  fund,  shall  be  paid,  one' 
moiety  for  the  use  of  the  relict  of  said  Charles,  and  the  other  moiety  to  his  issue^ 
during  the  life  of  such  relict.  If  said  Charles  shall  leave  no  widow,  and  shall 
leave  issue,  then,  at  his  decease,  the  principal  or  capital  sum  shall  be  paid  and 
distributed  equally  to  and  among  the  issue  of  said  Charles;  and  if  said  Cliarles 
shall  die  leaving  a  widow,  and  no  issue,  then  the  widow  shall  enjoy  the  whole 
income  during  her  life.  If,  at  the  decease  of  said  Charles  and  his  widow,  (if 
one  shall  survive  him,)  there  shall  be  no  issue  of  said  Charles  then  living,  the 
principal  sum  or  trust  fund  shall  go  to  my  other  children  in  equal  parts  or 
shares. "  Charles  died,  leaving  no  widow,  but  leaving  three  children,  and  also 
grandchildren  and  gre^it-grandcliildren,  descendants  of  two  of  these  three  chil- 
dren; and  the  question  is  whether  the  grandchildren  and  great-grandchildren 
are  entitled  to  share  with  the  children  from  whom  they  are  descended.  The  tes- 
tator gave  the  residue  of  his  property  to  his  eight  children  in  equal  shares,  seven 
of  them  taking  their  shares  outright,  but  Charles'  share  being  put  in  trust  for 
him  by  a  subsequent  clause,  with  the  above-recited  limitation  over,  which  we 
have  to  construe.  The  will  further  provides  that  "in  case  of  the  decease  of 
either  or  any  of  my  children  before  the  receipt  of  his  or  her  share,  leaving  issue 
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him  or  her  surviving,  such  issue  shall  represent  and  take  the  parent's  share.  •* 
The  general  scheme  of  the  will,  then,  was  one  of  equal  division,  in  which  the  is- 
sue of  any  of  the  other  seven  children  who  died  intestate  would  have  taken 
by  way  of  representation,  and  the  issue  of  any  child,  including  Charles,  would 
have  taken  by  way  of  representation,  if  that  child  had  died  "before  the  re- 
ceipt of  his  share."  However  the  English  courts  would  construe  the  word 
** issue"  in  the  clause  before  us,  occurring  in  such  a  will,  we  cannot  bring 
our  minds  to  doubt  that  the  testator  intended  issue  to  take  in  a  representative 
or  quasi  representative  way,  and  we  think  that  the  intention  fairly  appears 
from  the  will  itself,  in  the  circumstances  to  which  we  have  adverted.  The 
difficulty  which  was  felt  by  Lord  Loughborough,  in  Freeman  v.  Parsley,  3 
Yes.  421,  in  finding  a  medium  between  total  exclusion  of  grandchildren  and 
jbhe  admission  of  them  to  share  with  their  parents,  docs  not  strike  us  as  insuper- 
able, supposing  that  he  would  have  felt  it  in  such  a  case  as  this.  Nor  do 
we  think  tliat  a  difficulty  in  stating  a  conclusion  justifies  a  construction  which 
the  language  used,  as  well  as  the  probabilities,  show  to  be  contrary  to  what  the 
testator  could  have  meant.  Undoubtedly  "  issue"  may  mean,  and  in  this  clause 
does  mean,  more  than  "children."  If  one  child  of  Charles  had  died  at  any  time 
leaving  children  living  at  Charles'  death,  we  will  assume  that  they  would  not 
have  been  excluded.  See  Ralph  v.  Carrick,  11  Ch.  Div.  873,  882.  But  "ia- 
f  sue"  is  a  word  which  lends  itself  very  easily  to  the  expression  of  representa- 
V  tion.  Ross  v.  Ross,  20  Beav.  645;  Robimon  v.  Sykes,  23  Beav.  40,  51;  In 
re  Orion's  Trust,  L.  R.  3  Eq.  375,  380.  The  issue  of  Charles  would  have 
taken  by  way  of  representation  in  one  event.  If  Charles  had  died  "before 
the  receipt  of  his  share,"  his  issue  would  have  "represented"  him»  by  the 
v^ords  of  the  will.  There  is  no  reason  for  "issue"  (the  same  word)  taking 
the  same  sum  otherwise  in  the  other  event,  which  has  happened.  If  the  con- 
text of  the  clause  which  we  have  to  construe  does. not  of  itself  show  clearly 
in  what  sense  the  testator  used  the  word,  the  alternative  limitation  makes  it 
v^plain.  We  are  of  opinion  that  the  word  "issue,"  as  here  used,  means  de- 
scendants taking  by  way  of  representation.  What  the  principle  of  division 
would  have  been  had  there  been  no  descendants  alive  nearer  than  grandchil- 
dren, we  need  not  discuss.  Possibly,  in  that  case,  each  grandchild  would  have 
formed  a  new  stirpes,  after  the  analogy  of  the  statutes.  Pub.  St.  c.  125,  §  h 
cl.  1.  See,  further,  Kinff  v.  Savage,  121  Mass.  303;  Hall  v.  Hall,  140  Mass. 
267, 2  N.  E.  Kep.  700;  Bowej's  v.  Porter,  4  Pick.  198, 208. 210,  211;  construc- 
tion of  Kev.  St.  c.  62,  §  24,  Pub.  St.  c.  127,  §  23,  inTUlinghast  v.  Cook,  9 
Mete.  143, 148.    Decree  for  the  children. 


<147  Mass.  318) 

Paper  Stock  Disinfeotino  Co.  v.  Boston  DisiNFBCTiNa  Co. 

(Swpreme  Jvdicldl  Court  of  Massachusetts.    Suffolk.    June  23, 188S.) 

Fjltbnts  fob  Inventions— Licenses— Implied  Contract  to  Pjlt  Royalties. 

A  license  to  use  a  patent  was  given  by  deed-poll  ^'in  consideration  of  one-doUar, 
and  of  a  royalty  of  one  dollar  per  ton,  to  be  hereafter  paid  by  the  licensee,  his  heirs, 
executors,  administrators,  and  assies,"  with  a  condition  for  revocation  of  the 
license  if  the  royalty  was  not  paid.  The  licensee  assigned  the  license  by  deed-poll 
^subject  to  the  limitations,  conditions,  stipulations,  covenants,  and  agreements 
therein.  ^  Heldy  that  the  licensee  was  liable  on  an  implied  contract  to  pay  the  roy- 
alty on  work  done  by  him,  and  that,  by  accepting  the  assignment,  the  assignee  be- 
came liable  on  a  similar  implied  contract  witn  the  licensor  to  pay  tne  royalty  on  the 
work  done  under  the  assignment. 

Exceptions  from  superior  court,  Suffolk  county;  Mason,  Judge. 

Contract,  by  the  Paper  Stock  Disinfecting  Company  against  the  Boston  Disin- 
fecting Company,  on  an  account  annexed,  for  a  royalty  for  the  use  of  a  cer- 
tain steam  patented  process  for  the  disinfection  of  rags.  The  plaintiff  had 
granted  a  license  to  one  John  W.  Holmes  to  use  the  invention  upon  the  pay- 
ment of  a  royalty  to  the  plaintiff,  and  the  defendant  was  the  assignee  of 
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Holmes.  Ilie  superior  court,  hearing  the  case  without  a  jury,  found  for  the 
plaintiff  for  $1,625.70,  and  the  defendant  excepted.  Other  material  facts  ap- 
pear in  the  opinion. 

Charles  A,  Prince,  for  defendant. 

The  form  of  the  action  is  implied  assumpsit,  and  it  is  essential,  to  entitle 
him  to  maintain  his  action,  that  privity  of  contract  should  be  established  be- 
tween the  plaintiff  and  defendant.  Carter  v.  Qault,  13  Pick.  631;  Hills  v. 
Snell,  104  Mass.  173;  Ladd  v.  Rogers,  11  Allen,  209;  Railroad  Co,  v.  Sarir 
ders,  134  Mass.  53.  No  such  privity  is  established  in  the  present  case.  The 
facts  do  not  support  an  implied  assumpsit,  Ko  contract  will  be  implied  in 
addition  to  an  express  contract.  Brown  v.  Fales,  189  Mass.  21,  28;  1  Chit. 
Cont.  (11th  Amer.  Ed.)  89.  No  contract  wiU  be  implied  against  the  express 
declaration  of  a  person  upon  whom  no  duty  is  imposed  by  Jaw.  Eaile  v. 
Cobum,  130  Mass.  596.  So  no  contract  will  be  implied  where  no  such  con- 
tract is  plainly  intended.  Curt.  Pat.  §  212;  Walk.  Pat.  §  287;  Pottery.  Hoi- 
land,  4  Blatchf.  206,  211.  "The  general  rule  of  law  is  that  a  person  who  is 
not  a  party  to  a  simple  contract,  and  from  whom  no  consideration  movesr 
cannot  sue  on  the  contract,  and  consequently  that  a  promise  made  by  one 
person  to  another  for  the  benefit  of  a  third  person  who  is  a  stranger  to  the 
consideration  will  not  support  an  action  by  the  latter."  See,  also,  Rogers  v. 
8tone  Co.f  130  Mass.  581;  and  Morse  v.  Adams,  and  Clement  v.  Earle,  re- 
ported with  above  case.  The  exceptions  to  this  rule  are:  Q)  Where  one  per* 
son  receives  from  another  money  or  property  as  a  fund  from  which  certain 
creditors  of  the  depositors  are  to  be  paid;  (2)  where  a  promise  has  been  made 
to  a  father  for  the  benefit  of  a  son.  The  plaintiff  comes  within  none  of  these 
exceptions.  A  third  class  formerly  existed,  {Brewer  v.  Dyer,  7  Cush.  387,) 
where  a  lessor  was  allowed  to  maintain  an  action  for  rent  against  a  party  who 
had  promised  tn  writing  the  lessee  of  the  shop  to  take  his  lease,  (which  was 
under  seal,)  and  pay  the  rent  to  the  lessor  according  to  its  terms.  Brewer  v. 
Dyer  is  probably  no  longer  law  in  this  commonwealth.  See  Bank  v.  Rice,  101 
Mass.  43;  Tayl.  Landl.  &  Ten.  (7th  Ed.)  §  155,  note.  Again,  a  patent-right 
is  peraonal  property.  Valve  Co,  v.  City  of  New  Bedford^  19  Fed.  Bep.  753. 
It  is  well  settled  that  if  a  man  leases  personal  goods,  and  the  lessee  covenants^ 
for  him  and  his  assigns,  to  pay  the  rent,  and  then  assigns,  the  covenant  does 
not  bind  his  assignee,  as  a  contract  cannot  be  annexed  to  goods  so  as  to  fol- 
low the  goods,  either  at  common  law  or  in  equity.  Spencer's  Case,  1  Smith, 
Lead.  Cas.  (8th  Ed.)  pt.  1,  *68,  ♦lOS;  Wald's  Pol.  Cont.  224;  Wilde  v.  Smith, 
8  Daly,  196,  202;  Bally  v.  Wells,  Wilm.  344,  345;  Vernon  v.  Smith,  5  Barn. 
&  Aid.  1;  Piatt,  €ov.  473;  2  Piatt,  Leases,  413,  and  cases  cited.  Again,  no 
promise  can  be  implied  from  the  fact  that  the  defendant  had  the  use  of  the 
process.  Hilh  v.  Snell,  104  Mass.  173;  Ice  Co.  v.  Potter,  123  Mass.  28.  The 
plaintiff's  remedy  (if  he  has  any)  must  therefore  be  on  such  express  contract 
itself,  and  not  in  assumpsit;  for  the  law  is  clear  that,  where  an  express  con- 
tract still  remains  open,  the  remedy  is  on  it,  and  the  plaintiff  cannot  recover 
on  an  implied  contract.  Canal  Co,  v.  Knapp,  9  Pet.  541,  565;  Hawkins  v. 
U.  S„  96  U.  S.  689,  697;  Moulton  v.  Trask,  9  Mete.  577;  Fitzgerald  v.  Al- 
len, 128  Mass.  232. 

/.  R,  Reed,  for  plaintiff. 

A  license  to  use  a  patented  article  or  process  is  a  contract  under  which,  ac- 
cording to  the  nature  of  its  terms,  the  licensee  generally  becomes  liable  in  pro- 
portion to  the  amount  of  use  he  makes  of  the  article  or  process,  and  this  prin- 
ciple of  patent  or  license  rent  is  recognized  in  all  cases  bearing  on  the  subject. 
ilcBurney  v.  Goodyear,  11  Cush.  569;  Machine  Co,  v.  Machine  Co,,  110  Mass. 
70.  In  ttie  case  at  bar  the  original  license  is  specifically  granted  to  Holmes, 
''his  heirs,  executors,  administrators,  and  assigns;*'  and  he  therefore  had  a 
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perfect  right  to  mnke  an  assignment  of  it.  The  defendant,  in  taking  from 
Holmes,  hy  assignment,  the  license  granted  by  the  plaintiff  to  Holmes,  took 
it  with  an  incumbrance  attached.  This  incumbrance  was  the  duty  and  obli- 
gation to  pay  to  the  plaintifif  one  dollar  for  every  ton  of  rags  disinfected  by 
defendant  under  the  process  by  virtue  of  the  license.  Goodyear  v.  Rubber 
Co.,  3  BJatchf.  449,  465. 

W.  Allen,  J.  •  The  license  was  by  deed-poll  to  "John  W.  Holmes,  his 
heirs,  executors,  administrators,  and  assigns,'*  in  consideration  of  the  one  dol- 
lar in  hand  paid,  "and  of  a  royalty  of  one  dollar  per  Ion"  on  all  rags  disin- 
fected by  the  use  of  the  invention,  "to  be  hereafter,  and  during  the  full  term 
of  said  letters  patent,  ♦  *  •  weJl  and  truly  paid  to  it  by  said  John  W. 
Holmes,  liis  heirs  and  executors,  administrators  and  assigns."  There  was 
added  a  condition  in  the  form  of  a  covenant  by  Holmes,  his  representatives  or 
assigns,  that,  if  they  did  not  account  for  or  pay  the  royalty,  the  license  should 
be  of  no  force  or  effect,  and  might  be  revoked.  Holmes  subsequently,  by 
deed-poll,  cissigned  the  license  to  the  defendant,  "subject,  however,  to  the 
limitations,  conditions,  stipulations,  covenants,  and  agreements  therein  con- 
tained." The  action  is  brought  to  recover  royalties  which  have  become  due 
from  the  use  of  the  patent  by  the  defendant. 

The  first  objection  is  that  tbere  is  no  agreement  or  promise  to  pay  the  roy- 
alties; that  the  plaintiffs'  only  remedy  to  enforce  their  payment  is  to  revoke 
the  license  for  breach  of  the  condition.  The  license  was  expressed  to  be  given 
in  consideration  of  payments  to  be  made  by  Holmes;  and  its  acceptance  by 
bim  raised  an  implied  promise  by  him  to  pay  the  consideration.  Pike  v. 
Brown,  7  Gush.  133;  Locke. y.  Homer,  181  Mass.  93,  and  cases  cited. 

The  other  objection  is  that  there  is  no  privity  of  contract  between  the  plain- 
tiff and  the  defendant.  We  think  this  objection  cannot  be  sustained.  The 
plaintiff  had  the  exclusive  right  to  permit  the  use  of  the  invention  by  others. 
It  might  permit  the  use  by  Holmes  personally,  or  by  him  and  such  persons  as 
he  should  designate.  The  license  was  to  him,  and  to  any  person  whom  he 
might  substitute  for  himself  as  assignee.  An  assignee  of  Holmes  would  use 
the  invention  by  permission  of  the  plaintiff,  and  under  its  license.  Bower 
y.  Hodges,  13  C.  B.  765.  The  assigns  of  Holmes  are  designated  as  licensees, 
and  are  named  as  parties  who  are  to  pay  the  consideration  and  perform  the 
condition.  The  obvious  meaning  of  the  instrument  is  that  the  consideration 
shall  be  paid,  and  the  conditions  performed,  by  the  party  who  shall  use  the  in- 
vention under  the  license  by  the  original  licensee  when  it  is  used  by  him,  and 
by  the  assignee,  the  substituted  licensee,  when  he  becomes  a  party.  It  pro- 
vides for  licensing  assignees  in  consideration  of  a  royalty  (o  be  paid  by  them 
to  the  licensor,  as  truly  as  it  licensed  Holmes  in  consideration  of  a  royalty  to 
be  paid  by  him ;  and  a  promise  by  the  assignee  to  the  licensor  to  pay  the  con- 
sideration is  implied  from  the  acceptance  of  the  license  by  the  assignee,  as  a 
promise  by  the  original  licensee  is  implied  from  the  acceptance  by  him.  The 
.  question  does  not  arise  whether  the  assignee  would  have  been  bound  by  the 
covenants  of  the  licensee  if  he  had  executed  the  instrument  of  license  with 
covenants.  No  question  in  regard  to  maintaining  an  action  upon  a  promise 
made  to  a  third  person  is  involved.  The  proposition  that  a  person  receiving 
property  from  an  owner  who  holds  it  subject  to  a  condition  to  pay  money  to 
a  third  person  comes  under  obligation  to  the  third  person  to  pay  the  money  to 
him,  does  not  fully  express  the  liability  of  the  defendant.  The  case  may  be 
stated  thus:  An  owner  of  a  patented  invention  licenses  A.  to  use  the  inven- 
tion in  consideration  of  a  royalty  to  be  paid  to  the  licensor,  and  on  condition 
that  tlie  license  may  be  revoked  if  the  royalty  shall  not  be  paid,  and  author- 
izes A.  to  assign  the  license  in  consideration  of  the  payment  of  the  royalty  by 
the  assignee  to  the  licensor.  A.  assigns  the  license  to  B.,  subject  to  all  the 
conditions  and  agreements  therein  contained,  and  B.  uses  the  invention  under 
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the  license.  By  accepting  the  assignment,  B.  must  be  held  to  have  accepted 
the  license,  and  promised  the  licensor  to  pay  the  royalty  to  him.  Goodyear  v. 
Rubber  Co,,  3  Blatcht  449.  See  Fetch  v.  Taylor,  13  Pick.  133;  Mairie  v. 
Cumstoih  98  Mass.  317;  Swasey  v.  Little,  7  Pick.  296;  Brewer  v.  Dyer,  7 
Gush.  337;  Bank  v.  Rice,  107  Mass.  37,  42;  Barney  v.  Ifeiocomb,  9  Gush.  46; 
Lowry  v.  Adams,  22  Vt.  160.    Exceptions  overruled. 


(45  Ohio  St  631) 

BuRKB  V,  Railway  Co. 
(Supreme  Court  of  Ohio.    May  23, 1888.) 
Error  to  circuit  court,  Franklin  county. 

Harrison,  Olds  <&  Marsh  and  Burke,  Ingersoll  dk  Sanders,  for  plaintiff  in 
error.  George  Hoadly,  Simpson,  Thacher  i&  Bamum,  and  Eamhart,  Hun» 
ter  <&  Butler,  for  defendant  in  erron 

Per  Curiam.  An  order  of  the  court  of  common  pleas  overruling  a  motion 
to  dissolve  an  injunction  is  an  order  affecting  a  sulistantial  right,  made  in  a 
special  proceeding,  which  may  be  reviewed  on  error  by  the  circuit  court. 
Judgment  reversed,  and  cause  remanded. 


(45  Ohto  St.  700) 

E^AUTMANN  V.  YlLLAGB  OF  HiLLSBORO. 

{Supreme  Court  of  OMo.    "Mjbij  22, 1888.) 

Motion  for  leave  to  file  petition  in  error  to  the  circuit  court  of  Highland 
county. 

The  plaintiff  in  error  was  convicted  before  the  mayor  of  Hillsboro  on  a 
complaint,  under  oath,  charging  him  with  keeping  a  place  in  said  village 
where  intoxicating  liquors,  to- wit,  beer,  are  sold,  contrary  to  the  ordinance  of 
said  village.  The  ordinance  was  adopted  under  the  provisions  of  the  act 
known  as  the  '*Dow  Law,"  authorizing  town  councils  to  prohibit  the  keeping 
of  places  within  their  limits  where  intoxicating  liquors  are  sold  in  any  quan« 
titles,  at  retail,  other  than  as  permitted  by  said  law.  The  proof  was  that  Kr 
sold  25  quai-ts  of  beer  at  one  time  to  one  Ehoades,  put  up  in  quart  bottles; 
that  he  was  not  a  manufacturer  of  it;  and  that  it  was  sold  to  Bhoades,  not 
for  any  mechanical,  pharmaceutical,  or  sacramental  purpose,  nor  upon  the 
prescription  of  any  physician,  but  was  sold  to  him  to  be  drank  as  a  beverage. 
There  was  also  proof  that  K.  kept  a  place  where  he  was  in  the  habit  of  selling 
beer  in  such  quantities;  and  the  claim  is  made  that  such  sales  do  not  consti- 
tute  a  selling  at  retail  within  the  meaning  of  the  ordinance,  or  of  the  statute 
conferring  the  power  to  adopt  it. 

Sloane,  Gardner  d  Hire,  for  the  motion.    2).  Q.  Morrow,  contra. 

PcR  GuRiAM  A  sale,  by  one  who  is  not  a  manufacturer,  of  25  quarts  of 
beer,  put  up  in  bottles  of  one  quart  each,  no.t  upon  a  prescription  of  a  physi- 
cian, nor  for  any  known  mechanical,  pharmaceutical,  or  sacramental  purpose, 
but  to  be  drank  by  the  person  to  whom  sold,  is  a  sale  at  retail  within  the 
meaning  of  the  eleventh  section  of  the  act  known  as  the  ''Dow  Law;"  and 
the  keeping  of  a  place  where  such  sales  are  made  is  a  violation  of  the  ordi- 
nance of  a  village  prohibiting  ale,  beer,  and  porter  houses,  and  other  places 
where  intoxiciiting  liquors  are  sold  at  retail,  for  any  purpose  or  In  any  quan« 
tity,  other  than  as  permitted  by  the  eighth  section  of  said  act'  83  Ohio  L. 
157.    Motion  overruled. 
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(46  Ohio  St.  702) 

HlETT  V,  NEBERGALL,    , 
(Supreme  Covrt  of  Ohio,    June  19, 188S.) 
Error  to  circuit  court,  Anglaize  county. 

Fen  all  <&  Ohler,  for  plaintiff  in  error.  Brotherton  cfe  Davis  and  Layton  c§ 
8tiisv€t  for  defendant  in  error. 

Pjer  Curiam.  An  appeal  will  lie  from  an  order  of  a  probate  court  over- 
ruling a  motion  of  an  imbecile  ward  to  terminate  the  guardianship  upon  the 
grounds  (1)  that  letters  of  guardianship  were  in  the  first  instance  improperly 
issued;  and  (2)  that,  if  he  was  an  imbecile  at  the  time  such  letters  were  is- 
sued, he  has  since  been  fully  restored  to  reason.    Judgment  affirmed. 


(46  Ohio  St  D 

MoROAN  V.  Lewis. 
(Supreme  Court  of  Ohio.    June  26, 1888.) 

1.  C0SPORA.TION8— Action  to  Enfobgb  Stockholdebs'  Liabilitt— Pleadivo. 

In  an  action  by  creditors  to  enforce  the  statutory  liability  of  stockholders  for 
debts  contracted  by  a  corporation,  where  it  is  alleged  that  the  company  is  Insolvent; 
that  it  has  entirely  ceased  to  do  business ;  and  that  it  has  made  an  assignment  for 
the  benefit  of  creditors,  having  neither  money,  credit,  nor  materials  with  which  to 
transact  husiness,— it  is  not  necessary  further  to  allege  that  the  plaintifT  had  re- 
covered a  judgment  against  the  corporation  upon  which  an  execution  had  been  re- 
turned unsatisfied. 

2.  SaMB— OWNEBSHIP  of  STOCK— EVIDENCE. 

Upon  the  trial  of  the  action,  one  of  the  defendants,  an  alleged  stockholder,  offered 
to  prove  that  he  originally  became  a  stockholder  by  receiving  from  the  corporation 
its  stock  in  exchange  for  nis  interest  in  a  furnace  of  which  he  was  principal  owner; 
that  thereafter,  the  furnace  not  proving  as  successful  and  profitable  as  had  been  ex- 
pected, some  of  the  stockholders  were  dissatisfied  with  the  purchase,  and  conten- 
tions arose  among  them;  that  defendant  was  blamed  by  many  of  them  for  having 
induced  the  company  to  make  the  purchase,  and  was  requestea  to  take  the  furnace 
back,  and  transfer  to  the  company  the  stock  be  had  received  for  it;  that  to  settle 
Buoh  contention  and  dissatisfaction  he  complied  with  this  request,  transferred  his 
stock  to  the  company,  and  accepted  therefor  a  deed  for  the  furnace,  Heldt  the  evi- 
dence was  admissible.  Speab,  J.,  dissenting. 
(Byllnh"    hy  the  Cov/rt) 

Cas^  Xyderved  from  district  court*  Stark  county. 

The  action  below  was  commenced  by  Lewis,  one  of  the  defendants  in  error, 
against  the  Alliance  Roliing  Mill  Company  and  other  defendants,  alleged  to 
be  stockholders  in  or  creditors  of  tlie  company,  for  the  purpose  of  enforcing 
the  statutory  liability  of  the  stockholders  to  contribute  to  the  payment  of  the 
debts  of  the  corporation,  which  was  alleged  to  be  insolvent,  and  to  have  as- 
signed its  property  and  ceased  to  do  business.  The  case  was  referred.  There 
was  a  trial  before  the  referee,  and  Morgan,  the  plaintiff  in  error,  was  held  as 
a  stockholder.  He  excepted,  and  had  a  bill  of  exceptions  signed  by  the  referee. 
On  hearing,  the  court  of  common  pleiis  affirmed  the  referee's  report,  Morgan 
excepting.  He  then  presented  a  petition  in  error  in  the  district  court,  wlicre 
the  case  was  reserved  for  decision  in  this  court.  In  Morgan's  answer  he  says 
"that  many  years  ago,  to- wit,  about  the  year  1870,  he  owned  about  two  hun- 
dred shares  of  stock  in  said  company,  and  no  more.  That  soon  thereafter, 
to- wit,  on  or  about  January  1, 1871,  he  sold  and  disposed  of  all  of  his  stock  in 
said  company,  and  ceased  to  be  a  stockholder  therein.  He  denies  that  the  in- 
debtedness described  in  the  petition,  or  any  portion  thereof,  was  contracted 
while  he  was  A  stockholder  in  said  company;  and  he  denies  that  any  indebted- 
ness held  by  the  defendants,  who  claim  to  be  creditors  of  said  company,  or 
by  any  other  person  making  claims  in  this  action  to  be  a  creditor  or  creditors 
of  said  company,  was  contracted  during  the  time  that  he  was  a  stockholder  in 
said  company,  or  until  many  years  after  he  had  ceased  to  be  such  stockholder. 
He  alleges  the  fact  to  be  that  all  debts  existing  against  said  company  during 
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the  whole  time  that  he  was  a  stockholder  therein  have  long  since  been  f  uUj 
paid."  Issue  was  joined  with  these  averments.  Upon  the  trial  before  the 
referee,  Morgan  offered  to  prove  that,  prior  to  the  time  the  Alliance  Rolling 
Mill  Company  acquired  title  to  the  furnace  property,  the  property  was  prin- 
cipally owned  by  the  defendant  Morgan,  and  that  for  his  interest  in  the  fur- 
nace property  the  Alliance  liolling  MillCompany  issued  to  the  defendant  Mor- 
gan stock  in  the  Boiling  Mill  Company,  which  stock  was  the  same  stock  which 
was  afterwards  transferred  by  the  defendant  Morgan  to  the  Alliance  Boiling 
Mill  Company  in  consideration  of  the  retransfer  to  him  of  the  furnace  prop- 
erty. And  further  offered  to  prove  that,  after  the  Alliance  Boiling  Mill  Com- 
pany acquired  title  to  the  furnace  property,  the  furnace  not  proving  as  suc- 
cessful and  profitable  as  had  been  expected,  some  of  the  stockholders  were  dis- 
satisfied with  the  purchase  from  Morgan,  and  contentions  arose  among  them, 
and  the  defendant  Morgan  was  blamed  by  many  of  them  for  having  gotten 
the  company  into  the  purchase,  and  was  requested  to  take  the  property  ofT 
their  hands,  and  pay  for  it  in  stock  of  the  company;  and  that  Morgan,  for  the 
sake  of  settling  such  contentions  and  dissatisfaction,  did  purchase  the  furnace 
and  pay  for  It  in  stock  which  had  previously  been  issued  to  him  as  shown  by 
the  record.  And  thereupon  the  referee  sustained  the  objection  to  evidence  so 
offered,  and  defendant  Morgan  excepted.  It  was  testified  to  before  the  referee, 
and  not  contradicted,  that  Morgan  transferred  his  stock  to  the  company,  and 
the  latter  deeded  to  him  the  furnace  property,  of  which  he  took  immediate 
possession,  and  which  he  continued  to  hold  and  use  as  his  own.  No  action 
has  been  taken  looking  to  the  subjection  of  this  furnace  property  to  the  pay- 
ment of  the  chiims  of  any  creditors,  but  all  parties  have  treated  it  as  if  It  were 
the  property  of  Morgan  since  it  was  so  deeded  to  him. 

In  his  report  the  referee  finds  that  between  February  5,  Xb67,  and  January 
2, 1871,  Morgan  became  the  legal  owner  and  holder  of  i^ll6,583  worth  (at  par 
value)  of  stock  in  the  company.  That  on  the  17th  of  January,  1872,  "by  a 
resolution  of  said  board  of  directors,  the  president  of  the  corporation,  by  deed 
duly  executed,  deeded  the  furnace  property  mentioned  in  said  proposition  to 
said  David  Morgan ;  and  on  the  same  day  said  David  Morgan  signed  powers 
of  attorney  In  blank  transferring  said  stock,  and  delivered  up  certificates  of 
the  same  to  the  secretary  of  said  corporation,  who  wrote  the  word  '  canceled  * 
on  the  face  of  e-ach  certificate,  and  inserted  said  certificates  in  the  stock  cer- 
tificate book  of  the  corporation  as  surrendered  stock.  That  at  the  time  of  said 
delivery  of  said  certificates  of  stock  to  said  corporation  said  David  Morgan 
was  the  legal  owner  of  said  stock  represented  thereby.  That  said  stock  so  de- 
livered and  intended  to  be  surrendered  to  said  corporation  was  never  after- 
wards represented,  and  the  same  was  completely  merged  in  said  corporation, 
and  the  capital  stock  of  said  corporation  was  treated  by  the  directors  as  re- 
duced by  the  amount  of  $116,583.  Said  transaction  was  with  the  directors  of 
said  corporation  alone,  and  without  any  submission  of  the  same  to  or  vote  on 
the  same  by  the  general  stockholders  of  said  corporation,  and  without  any 
knowledge  or  assent  of  the  general  stockholders;  and  that  no  certificate  of  de- 
crease was  filed  with  the  secretary  of  state  as  required  by  statute,  nor  was  any 
notice  of  the  action  of  the  directors  ever  given.  That  at  the  time  of  said  at- 
tempted surrender  said  corporation  was  reported  to  be  solvent.  That  said 
David  Morgan  bought  said  property  from,  and  intended  to  transfer  said  stock 
to,  said  corporation  In  good  faith,  and  without  fraudulent  intent. 

"  Conclusions  of  Law.  The  transfer  of  this  stock  to  the  corporation  hao  the 
effect  of  reducing  the  capital  stock  of  the  corporailon.  The  directors  of  the 
corporation  did  not  have  the  power  to  thus  reduce  the  capital  stock,  and  such 
transfer  is  void  and  of  no  effect,  and  left  the  title  to  said  $116,583  of  stock 
precisely  where  It  had  been,  and  the  same  as  if  no  effort  had  been  made  to 
transfer  the  same.  Unless  the  power  to  buy  Its  own  stock  is  expressly  con- 
ferred in  its  charter,  a  corporation  cannot  deal  In  its  own  stock,  and  such 
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transactions  are  void.  The  fund  arising  from  the  individual  liability  of  stock- 
holders is  a  trust  fund,  set  apart  under  our  constitution  and  statutes  for  the 
benefit  of  creditors,  and  the  directors  by  no  arrangement  or  dealing  whatever 
can  affect  or  impair  tliis  fund.  I  find  David  Morgan  liable,  on  account  of  said 
stock,  to  contribute  to  the  payment  of  the  claims  of  the  creditors  of  said  cor- 
poration to  the  amount  of  $116,583.'*  The  referee  finds,  in  another  connec- 
tion, that  the  capital  stock  of  the  company  was  increased  from  time  to  time, 
until  in  December,  1870,  when  it  was  increased  to  $450,000.  The  fact  that 
Morgan  took  immediate  possession  of  the  furnace  property  upon  its  convey- 
ance to  him  is  not  found  by  the  referee,  and  does  not  seem  to  have  entered 
into  the  consideration  of  the  case  by  him  or  by  the  court  of  common  pleas. 
It  also  appeared  in  the  case  that  the  claims  of  creditors  all  accrued  after  the 
transfer  by  Morgan  of  his  stock  to  the  company,  and  of  the  furnace  property 
by  tlie  latter  to  him. 

Stevenson  Burke  and  William  B.  Sanders^  tor  plaintiff  in  error.  W,  A, 
Walden  and  /.  F.  Hoffman,  for  defendant  in  error. 

Owen;  C.  J.,  (of ter  stating  the  facts  as  ahoveJ)  1.  The  theory  upon  which 
the  referee  and  the  court  of  comuion  pleas  must  have  proceeded  was  that  the 
entire  transaction  by  which  Morgan  acquired  the  furnace  and  the  company 
acquired  his  stock  was  void;  tiiat  it  was  beyond  the  power  of  the  company  to 
engage  in  the  transaction,  and  that  consequently  the  company  acquired  no 
title  to  the  stock,  and  Morgan  acquired  none  to  the  furnace  property.  If  tliis 
conclusion  is  sound,  the  inevitable  consequence  is  that  the  company  still  owns 
the  furnace,  and  it  is  assets  in  the  hands  of  the  assignee  for  the  payment  of 
tlie  company's  debts.  It  is  an  absurdity  to  assume  that  Morgan  is  still  the 
owner  of  both  the  furnace  and  the  stock.  If  he  is  still  liable  to  creditors  as  a 
holder  of  this  stock,  the  company,  by  the  same  reasoning,  is  the  owner  of  the 
furnace.  It  is  conceded  that  the  proceeding  to  subject  the  liability  of  stock- 
holders to  the  satisfaction  of  the  claims  of  creditors  has  throughout  ignored 
this  property.  It  does  not  appear  but  that  this  property  alone  would  satisfy 
creditors,  or  to  what  extent  it  would  exonerate  stockholders  from  the  liability 
which  it  is  now  sought  to  subject  to  the  satisfaction  of  creditors'  claims.  If 
we  were  in  accord  with  the  referee  and  the  court  of  common  pleas  upon  the 
main  proposition  of  the  case,  still  it  would  be  our  duty  to  send  the  case  back 
for  proceedings  to  subject  this  property  of  the  company  to  the  satisfaction, 
pro  tanto,  of  its  debts. 

2.  We  are  of  the  opinion,  however,  that  the  referee  erred  in  excluding  the 
evidence  which  Morgan  offered  to  throw  light  upon  the  transaction  by  which 
he  assumed  to  acquire  the  furnace  and  transfer  his  stock  to  the  company. 
The  contention  of  Morgan,  in  this  respect,  is  not  answered  by  the  proposition 
that  the  only  purpose  of  offering  tlie  rejected  proof  was  to  show  that  the  trans- 
action was  in  good  faith,  and  that  this  already  sufficientlyappeare J.  We  have 
no  disposition  to  call  in  question  the  general  and  well-recognized  principle 
that  a  corporation  cannot  buy  its  own  stock.  It  is  conceded  that  this  princi- 
ple proceeds  upon  a  want  of  power,  rather  than  upon  any  express  prohibition 
in  its  charter.  With  this  general  principle  conceded,  however,  the  right  of  a 
corporation  to  take  its  own  stock  in  satisfaction  of  a  debt  due  to  it  has  long 
been  recognized  in  this  state.  This  has  been  recognized  as  an  exception,  sup- 
posed to  rest  on  the  necessity  of  avoirding  loss.  Coppin  v.  Qreenlees,  38  Ohio 
St.  279.  It  is  nevertheless  a  relaxation  of  the  general  rule.  It  is  of  course  be- 
cause of  the  necessity  of  avoiding  loss,  and  not  because  it  is  for  the  satisfac- 
tion of  a  debt,  that  the  exception  is  recognized.  If  the  same  or  a  like  neces- 
sity of  avoiding  loss  should  arise  in  any  of  the  transactions  of  the  company, 
it  could  not,  with  any  show  of  reason,  be  contended  that  the  application  of 
this  principle  of  necessity  should  be  limited  by  any  iron  rule  to  the  case  of 
tiiking  stock  for  an  otherwise  hopc'less  debt.     The  evidence  which  Morgan 
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offered,  and  the  referee  rejected,  tended  to  establish,  in  substance,  thjit  Mor- 
gan had  traded  to  the  company  this  furnace  property  for  stock;  that  the  fur- 
ns^e  promised  to  prove  a  failure,  or  at  best  a  disappointing  and  unsatisfactory 
venture.  Contentions  arose  over  the  transaction  between  Morgan  and  some 
of  the  stockholders.  Many  of  them  blamed  him  for  having  induced  the  com- 
pany to  m^kft  the  purchase.  Thereupon  they — "many  stockholders" — sim- 
ply proposed  a  rescission  of  the  contract  of  purchase, — ^to  take  back  the  fur- 
nace, and  restore  to  the  company  the  stock  he  had  received  for  it.  The  com- 
pany was  out  of  debt.  Nobody  could  possibly  be  hurt  by  a  rescission  of  this 
contract  which  had  caused  so  much  discontent  and  contention,  and  which 
promiseii  to  prove  a  losing  venture  for  the  company  and  Morgan's  fellow- 
stockholders.  This  proof  would  have  established  something  beyond  mere 
good  faith  of  the  transaction.  It  would  have  tended  to  establish  the  fact  that 
Morgan  yielded  to  the  importunities  of  many  stockholders  to  rescind  a  bar- 
gain, and  set  at  rest  an  unfortunate  controversy  wliic!)  was  rapidly  breeding 
discord  among  the  stockholders.  Tike  finding  of  the  referee  that  this  trans- 
action of  itself  worked  a  reduction  of  the  capital  stock  of  the  company  Is  not 
tenable.  There  was  nothing  in  the  way  of  the  company  reissuing  this  stock 
or  its  equivalent  to  others  who  may  have  desired  it.  There  was  nothing  in 
the  fact  that  these  certificates  were  marked  "canceled"  on  the  face  by  the  sec- 
retary of  the  company,  and  by  him  treated  as  surrendered  stock,  to  authorize 
the  finding  that  the  cajdtal  stock  of  the  company  was  reduced.  This  was  no 
part  of  the  transaction  with  Morgan,  and  there  was  nothing  in  the  fact  of  the 
te-exchange  of  the  stock  for  the  furnace  which  called  upon  the  officers  of  the 
company  to  treat  the  stock  as  canceled  or  the  capital  pro  tanto  reduced. 
Greenes  Brice,  Ultra  Vires,  (2d  Ed.)  191,  192.  This  conclusion  is  not  quali- 
fied by  the  fact  that  the  stock  was  not  in  fact  thereiiftier  represented.  Then, 
we  should  not  lose  sight  of  the  fact  that  here  was  an  executed  transaction. 
The  exchange,  or  the  re-exchange,  rather,  had  been  made,  possession  of  the 
furnace  taken  by  Morgan,  and  rttained  by  him  for  years  before  the  transac- 
tion was  questioned  by  any  one.  To  this  day  it  has  remained  free  from  di- 
rect attack.  Certainly  the  possession  by  Morgan  of  this  property,  which  had 
theretofore  been  in  the  possession  of  the  company,  was  a  circumstance  proper 
to  be  considered  with  other  facts  in  the  case.  It  at  least  helps  us  to  distin- 
guish it  from  the  case  of  Coppin  v.  Qreenlees,  88  Oliio  St.  276.  relied  upon  by 
defendants  in  error.  In  that  case  It  was  held  that  "an  executory  agreement 
between  a  manufacturing  corporation  of  this  state  and  one  of  its  stockholders, 
for  the  purchase  of  the  stock  of  such  corporation  by  the  former  from  the  lat- 
ter, cannot  be  enforced  either  by  action  for  specific  performance  or  for  dam- 
ages. "  That  this  presents  a  very  different  case  from  one  of  an  executed  con- 
tract is  emphasized  by  the  following  language  of  MoIlyaine,  J.,  by  whom  the 
opinion  was  prepared:  "If  it  were  averred  that  the  plaintiff  had  purcliased 
this  stock  from  the  defendant,  or  from  others,  under  an  agreement  with  the 
company  that  it  would  buy  the  same  from  him  when  he  quit  its  employment, 
or  if  the  contract  of  purchase  by  the  defendant  had  been  executed,  very  dif- 
ferent questions  would  arise."  In  State  v.  Associatiorif  35  Ohio  St.  268,  the 
general  principle  that  corporations  may  not  traffic  in  its  own  stock  is  recog- 
nized. Yet  in  the  same  connection  it  is  said:  "We  do  not  deny  that  a  corpo- 
ration has  power  to  receive  shares  of  its  stock  as  security  for  a  debt  or  other 
similar  purposes."  It  is  apparent  from  the  foregoing  that  no  inflexible  rule 
has  been  recognized  by  this  court  that  a  corporation  may  not  in  any  case,  nor 
for  any  purpose,  receive  its  own  stock.  On  the  contrary,  the  way  is  left  open 
for  tlie  application  of  exceptions  to  the  general  rule  in  proper  cases.  It  is  ' 
one  of  tlie  established  facts  in  the  case  that  all  the  debts  which  are  sought  to 
be  satisfied  by  this  proceeding  were  contracted  subsequent  to  the  transaction 
which  is  assailed.  The  transfer  of  the  furnace  property  from  the  possession 
of  the  company  to  that  of  Morgan  was  a  fact  to  which  persons  giving  credit 
v.l7x.E.no.5~36 
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to  the  company  could  not  safely  close  their  eyes.  The  inquiry  which  it  would 
naturally  excite  would  have  led  to  the  information  that  the  trade  by  which 
the  company  secured  the  furnace  and  Morgan  the  stock  had  simply  been  re- 
scinded, and  the  property — stock  and  furnace— re-exchanged.  It  being  the 
law  of  our  state  that  there  are  exceptions  to  the  general  rule  that  corporations 
may  not  deal  in  their  own  stock,  all  persons  dealing  with  this  company  must 
be  held  to  have  done  so  in  the  light  of  this  state  of  the  law.  All  persons  are 
as  much  presumed  to  know  of  exceptions  to  a  principle  as  of  the  principle  it- 
self. Tlie  slightest  inquiry  would  have  revealed  the  fact  that,  as  between 
himself  and  the  company,  Morgan  did  not  sustain  the  relation  of  stockholder 
at  the  time  these  debts  were  contracted.  In  the  light  of  this  state  of  adjudi- 
cation in  this  court,  we  do  not  hesitate  to  say  that  the  peculiar  state  of  cir- 
cumstances which  Morgan  offered  to  prove  before  the  referee  ought  to  have 
been  received  in  evidence  and  considered  in  the  light  of  the  other  facts  which 
did  appear,  in  order  that  the  referee  and  the  courts  could  have  had  an  oppor- 
tunity to  say  whether  they  did  not  bring  the  case  within  some  well-founded 
exception  to  the  wise  and  well-established  general  rule. 

3.  The  facts  alleged  in  the  petition  concerning  the  insolvency*  etc.,  of  the 
company,  were  sullicient  to  dispense  with  an  averment  of  the  recovery  of  a 
Judgment  against  it  as  a  prerequisite  to  the  proceeding  to  subject  the  liability 
of  the  stockholders  to  the  satisfaction  of  the  corporate  debts.  Judgment  re- 
versed, and  cause  remanded. 

Spear,  J.,  dissents  from  the  second  proposition  of  the  syllabus  and  the 
judgment  of  reversal. 

(U4  Ind,  484)  — — 

Plttnkbtt  o*  Plunkett  et  al* 
(Supreme  Court  of  Indiana,    June  26, 1888.) 

1.  DrvoRCE— Alimony— Action  to  Subject  Property  Held  for  Use  of  Husband. 

Under  the  creditor's  general  right  to  reach  property  held  for  his  debtor's  nse, 
and  Rev.  St.  Ind.  1881,  f  4921,  providing  that  all  transfers  of  goods  or  other  things 
in  action,  made  in  trust  for  the  use  of  the  person  making  the  same,  shaU  be  void 
against  creditors,  antecedent  or  subsequent,  a  wife,  alleging  that  her  husband  has 
conveyed  his  real  estate  to  a  third  person  to  hold  for  his  Benefit,  in  fraud  of  his 
creditors,  may  subject  such  property  to  the  satisfaction  of  a  judgment  obtained  by 
her  after  bis  conveyance,  without  alleging  a  fraudulent  intention  therein  on  his  part 
to  defraud  his  subsequent  creditors;  that  section  including,  also,  conveyances  of 
real  estate  in  trust  for  the  grantor. 

2.  Same— Fraudulent  Conveyances— Action  to  Set  Aside. 

Under  Rev.  St.  Ind.  1881,  i  4920,  providing  that  fraudulent  conveyances  shaU  be 
held  void  ^as  to  persons  sought  to  be  defrauded, "  a  wife  who  obtains  a  judgment 
for  alimony  after  a  conveyance  by  her  husband  of  his  property,  to  set  aside  such 
conveyance  as  fraudulent,  must,  as  a  subsequent  creditor,  allege  a  fraudulent  in- 
tention therein  on  his  part  to  defraud  his  subsequent  creditors. 

On  petition  for  rehearing.    For  former  opinion,  see  16  N.  E.  Rep.  612. 
WUL  H,  Thompson  and  /.  West,  for  appellants.    Pavl  4&  Humphries  and 
W.  U.  Reeves,  for  appellee. 

NiBLACK,  G.  J.  The  point  is  made,  upon  a  petition  for  a  rehearing,  that  the 
conclusion  reached  in  this  cause  is  inconsistent  with  the  case  of  Pennington  v. 
Flock,  93  Ind.  878,  and  others  of  our  cases  on  the  subject  of  fraudulent  con- 
veyance; also  that  we  erred  in  holding  that  section  4921,  Rev.  St.  1881,  em- 
braces conveyances  of  real  estate.  If  the  complaint  in  this  case  had  been  an 
attack  upon  a  conveyance  upon  the  ground  that  it  was  fraudulent  as  against 
.creditors  existing  at  the  time  it  was  made,  then  the  first  point  would  be  well 
taken,  and  a  rehearing  ought  to  be  granted.  But  a  careful  inspection  of  the 
opinion  complained  of  will  disclose  the  fact  that  the  complaint  was  not  treated 
as  an  attack  of  that  kind,  but  regarded  as  an  application  to  reach  property  held 
in  trust,  for  the  satisfaction  of  a  debt  subsequently  contracted,  under  the 
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provisions  of  section  4921,  above  referred  to.  We  thought  then,  and  still  be- 
lieve, timt  the  fair  inference  from  all  the  facts  averred  is  that  Hamilton  held» 
and  still  holds,  the  real  estate  in  controversy  in  trust  for  the  appellee,  and  not 
as  an  absolute  and  unconditional  grantee  under  a  fraudulent  conveyance.  As 
we  intimated,  we  reached  that  conclusion  in  part  from  what  the  complaint  in 
some  respects  iujplies,  rather  than  directly  avers.  Upon  further  consideration, 
we  feel  quite  assured  that  section  4921  includes  conveyances  of  real  estate 
held  in  trust  for  the  gran  tor,  or  for  him  who  causes  the  conveyance  to  be  made. 
The  petition  for  a  rehearing  is  overruled. 


(115  Ind.  253) 

Indiana,  B.  &  W.  By.  Co.  v.  Wheeler. 
{Supreme  Court  of  Indiama»    June  19, 1888.) 
Railroai>  Comfanibb— Accidbnts  at  Cbossinos. 

In  an  action  for  the  killing  of  plaintiff's  son  at  a  railroad  oroesing,  evidenoe  that 
the  boy,  engaged  in  hauling  wheat,  was  reclining,  apparently  asleep,  upon  the  wagon, 
slowly  approaching  up  hill  towards  the  railroad;  that  he  was  well  acquainted  with 
the  crossing,  where  trains  were  visible  from  the  road  for  1,000  feet;  that  the' en- 
gineer, not  seeing  any  driver,  gave  the  danger  signals,  and,  when  he  apprehended 
that  the  wagon  would  not  be  halted,  used  every  endeavor  to  stop  the  train,  in  which 
he  succeeded  so  far  that  the  train  ran  post  the  crossing  only  about  50  yards,— does 
not  present  a  case  either  of  willful  injuxy  or  of  negligence  on  the  part  of  the  rail- 
road.* 

Appeal  from  circuit  court,  Parke  county;  Joshtja  Jump,  Judge. 

Action  by  Samuel  Wheeler  against  the  Indiana,  Bloomington  &  Western 
Bail  way  Company  for  the  killing  of  his  son.  Judgment  was  for  plaintiff,  and 
defendant  appeals. 

Kennedy  &  Kennedy  and  (7.  W.  Fairbanks^  for  appellant.  F.  Carter  and 
Puett  <&  Hadley,  for  appellee. 

Mitchell,  J.  This  was  a  suit  by  Samuel  Wheeler  against  the  Indiana, 
Bloomington  &  Western  liailway  Company,  the  gravamen  of  the  complaint 
being  that  the  defendant  company  wrongfully  caused  the  death  of  the  plain- 
tifTs  minor  son,  Walter  N.  Wheeler,  on  the  9th  day  of  September,  1884,  by 
"willfully,  knowingly,  and  with  gross  negligence"  running  one  of  its  en- 
gines and  trains  upon  him  at  a  highway  crossing.  The  pleading,  which  is  in 
one  paragraph,  seems  to  have  been  framed  with  the  purpose  that  it  should  be 
good,  either  as  a  complaint  for  willfully  and  intentionally  causing  tlie  death  of 
the  plaintiff^s  son,  or  for  wrongfully  causing  his  death  by  the  negligent  conduct 
of  the  defendant's  agents  and  servants.  In  some  respects  the  complaint  pro- 
ceeds upon  both  theories.  For  the  appellant  it  is  insisted  that  it  falls  to  state 
facts  sutiicieiit  to  constitute  a  cause  of  action  on  either  theory.  See  Gregory  v. 
Railroad  Co,,  112  Ind.  385, 14  N.  E.  liep.  228.  Without  pausing  to  consider  the 
complaint,  it  is  quite  certain,  assuming  It  to  have  been  sutncient  in  both  its  feat- 
ures, that  the  evidence  fails  entirely  to  make  a  case  against  the  appellant  in 
either.  There  is  no  substantial  disagreement  between  the  witnesses  in  respect 
to  the  materiiil  facts.    The  testimony  shows  that  on  the  9th  day  of  September, 

1  Respecting  the  duty  of  the  traveler  at  raUroad  crossings,  see  Dnrbin  v.  Navigation 
Co.,  (Or.)  17  Pac  Rep.  5,  and  note;  PoweU  v.  RaUroad  Ck).,  (N.  Y.)  15  N.  E.  Rep.  891, 
and  note;  Schilling  v.  Railroad  Co.,  (Wis.)  87  N.  W.  Rep.  414,  and  note;  Allerton  v. 
Railroad  Co.,  (Mass.)  15  N.  E.  Rep.  821;  Matti  v.  Railway  Co.,  (Mich.)  37  N.  W.  Rep. 
54;  Hamilton  v.  Railroad  Co.,  (N.  J.)  18  Atl.  Rep.  29;  Reed  v.  Railway  Co.,  (Iowa,)  87 
N.  W.  Rep.  149;  Railroad  Co.  v.  Lee,  (Tex.)  7  S.  W.  Rep.  857;  RaUroad  Co.  v.  Towns- 
eud,  (Kan.)  17  Pac.  Rep.  804;  Railway  Co.  v.  Greenlee,  (tez.)  8  B.  W.  Rep.  129:  Cones 
V.  RailwayCo.,  (Ind.i  16  N.  E.  Rep.  CSS;  Bloomfield  v.  Railway  Co^  (lowaj  88  N.  W. 
Rep.  431 ;  Wooster  v.  RaUroad  Co.,  Id. 425;  Railroad  Co.  v.  Perkins, (111.)  17  N.  E.  Rep.  1. 

Respecting  the  duty  of  railroad  companies  at  crossings,  see  Railroad  Co.  v.  Schuster, 
(Ky.)  7  S.  W.  Rep.  874,  and  note;  Railway  Co,  v.  BoosBer,  (Tex.)  8  S.  W.  Rep.  119;  RaU- 
road  Co.  V.  Lee,  (Tex.)  7  S.  W.  Rep.  857. 
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1884,  the  plaintiif-s  son,  20  years  of  age,  was  engaged,  as  he  had  been  for  several 
days  prior  thereto,  in  hauling  wheat  from  the  farm  where  it  was  being  threshed 
to  the  elevator  at  a  station  on  the  appellant's  line.  The  boy  was  well  ac- 
quainted with  the  crossing,  having  been  raised  in  the  vicinity,  and  having 
passed  over  it  a  great  many  times.  Trains  approaching  on  the  railway  track 
could  be  seen  without  difficulty  for  a  distance  of  from  900  to  1,000  feet  from 
the  highway  over  which  the  young  man  was  proceeding,  on  a  loaded  wagon, 
up  a  rising  grade  towards  the  crossing  of  the  railway  track.  A  passenger 
train,  running  at  the  usual  rate  of  about  30  miles  an  hour,  approached  the 
highway.  The  highway  crossing  signals  were  given  as  the  statute  requires. 
The  whistle  was  next  sounded  for  the  station.  Seeing  a  team  approaching 
the  railway,  apparently  without  a  driver,  the  engine-driver  gave  the  usual 
danger  signals.  Observing  that  the  team  kept  on  its  way  regardless  of  the 
signals,  which  were  continued,  the  engineer,  when  several  feet  from  the  cross- 
ing, and  as  soon  as  he  apprehended  that  the  team  might  not  be  halted,  made 
every  eflfort  in  his  power  to  stop  his  engine  so  as  to  avoid  a  collision.  A  lady 
near  by  the  higliway,  seeing  the  boy  lying  upon  the  top  of  the  loaded  wagon, 
asleep,  as  she  supposed,  tried  to  arouse  him  by  making  outcry.  A  moment 
before  the  engine  came  into  collision  with  the  wagon,  the  boy  raised  up.  The 
engine  came  upon  the  wagon  with  such  force  as  to  shatter  it  to  pieces,  not- 
withstanding the  efforts  of  the  engine-driver  to  Sttop  his  engine.  The  boy 
only  survived  the  collision  about  two  hours,  during  all  of  which  time  he  was 
apparently  unconscious.  The  evidence  tended  to  show  that  the  young  man 
had  been  languid  and  indisposed  for  several  days  prior  to  the  accident,  but 
not  to  such  an  extent  as  to  be  apparently  unable  to  perform  his  customary 
work.  The  engineer  testified  that  he  saw  no  one  on  the  wagon,  and  supposed 
the  driver  of  the  team  was  walking  on  the  opposite  side.  When  he  discov- 
ered that  the  team  kept  on  its  way  notwithstanding  the  danger  signals,  he  at 
once  reversed  bis  engine,  and  employed  the  air-brakes,  and  every  other  method 
and  appliance  at  hand,  to  stop  the  train.  He  had  its  speed  so  checked  when 
the  collision  occurred  that  the  train  only  ran  over  the  crossing  about  50  yards 
when  it  was  stopped*  A  baggage-man,  who  looked  out  of  the  car  door  when 
the  danger  signals  were  sounded,  saw  a  person,  as  he  supposed,  lying  on  top 
of  the  loaded  wagon. 

It  is  contended,  in  support  of  the  finding  and  judgment,  that  it  was  the  duty 
of  the  engineer  to  have  looked  out  for  and  seen  the  boy,  and  to  have  appre- 
hended or  known  of  his  unconscious  or  helpless  condition  in  time,  so  that  he 
might  have  arrested  the  motion  of  the  train  and  prevented  the  collision.  Hav- 
ing failed  to  stop  the  train  when  he  must  have  known  there  was  some  one 
upon  the  loaded  wagon,  it  is  said,  evinced  such  a  reckless  disregard  of  human 
life  on  the  part  of  the  engineer  as  justified  the  jury  in  drawing  the  inference 
that  there  was  a  constructive  intent  to  inflict  injury.  We  can  find  nothing  in 
the  record  to  justify  or  sustain  the  views  thus  urged.  What  is  essential  to  con- 
stitute a  sufficient  averment  or  finding  of  a  willful  injury  has  been  so  fully 
discussed  in  recent  decisions  of  this  court  that  it  would  involve  only  useless 
repetition  to  elaborate  the  subject  here.  Palmer  v.  Railroad  Co,,  112  Ind. 
250,  14  N.  B.  Rep.  70,  and  cases  cited;  Gregory  v.  Railroad  Co.,  supra,  and 
cases  cited.  It  is  enough  to  say,  the  admitted  facts  come  far  short  of  mak- 
ing the  present  case  one  of  willful  injury.  It  Is  well  settled  that  those  who 
have  the  control  and  management  of  trains  must  be  on  the  lookout  for  per- 
sons at  highway  crossings,  and  that  it  is  their  duty  to  use  all  reasonable  ef- 
forts to  avoid  injuring  persons  who  are  on,  or  about  to  come  upon,  the  track, 
where  there  is  reasonable  ground  to  apprehend  that  such  persons  are  uncon- 
scious, or  are  in  such  a  situation  as  to  be  unable  to  escape.  An  engineer  is 
not  bound  to  anticipate  that  the  driver  of  a  team,  which  is  seen  slowly  ap- 
proaching the  track,  is  asleep;  nor  is  he  bound  to  stop  his  train,  or  even  to 
check  its  speed,  the  moment  he  sees  a  team  approaching,  even  tliough  he  might 
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see  the  driver  reclining  on  the  load.  He  has  a  right,  having  signaled  his  com« 
ing,  and  his  train  being  in  plain  sight  from  the  highway,  to  assume  that  the 
team  will  be  lialted  before  it  reaches  the  track.  Railtoay  Co.  v.  Long,  112 
Ind.  166, 18  N.  E.  Rep.  659,  and  cases  cited.  This  is  especially  so  in  a  case 
like  the  present,  where  Ihe  advancing  team  was  pulling  a  loaded  wagon  up 
grade  towards  the  railroad  track.  Railway  Co.  v.  Hammocks  113  Ind.  11, 14 
5(.  £.  liep.  737.  There  is  no  dispute  but  that  the  engineer  made  every  effort 
to  stop  the  train  as  soon  as  he  discovered  that  the  team  was  keeping  on  its 
way.  He  says  he  did  not  see  the  boy  on  the  loaded  wagon.  It  would  not  be 
strange,  having  the  engine  in  cliarge,  and  exerting  himself  to  the  utmost  to 
stop  tlie  train,  if  the  engineer  failed  to  see  the  boy  as  soon  as  others  who  were 
looking  on.  There  is  absolutely  no  ground  whatever  for  the  assumption  that 
the  engine-driver  either  purposely,  intentionally,  or  recklessly  ran  upon  the 
boy.  That  the  unfortunate  lad  was  on  the  liighway,  intrusted  with  a  team, 
while  in  such  a  condition  of  health  or  unconsciousness  that  all  efforts  to  arouse 
him  to  a  sense  of  the  impending  peril  into  which  he  was  being  carried,  failed 
until  it  was  too  late,  was  the  gross  fault  of  some  one  besides  the  railway  com- 
pany. There  is  nothing  in  the  evidence  which  even  tends  to  support  the  the- 
ory that  the  engineer  purposely  ran  his  engine  upon  the  boy,  or  that  be  acted 
recklessly,  in  disregard  of  human  life. 

The  judgment  is  reversed,  with  costs,  with  instructions  to  the  court  below 
to  sustain  the  appellant's  motion  for  a  new  trial. 


(115  Ind.  945) 

Mannix  e.  8TATB  ex  rel.  Mitohsll. 
(Supreme  Court  of  Indiana.    June  19, 1S88.) 

1.  Makdamts— To  Public  Officbrs— To  Pur  Successor  in  Possbssion. 

Although  a  writ  of  mandate  cannot  be  invoked  to  settle  adverse  claims  to  an 
office,  still,  after  final  judgment  rendered  by  agreement  in  an  election  contest,  an 
alternative  writ  of  mandate  which  avers  that  relator's  title  to  the  office  in  oonteet 
had  been  passed  upon  and  established  by  the  circuit  oourt,  that  the  incumbent  Irad 
refused  to  recognize  the  validity  of  the  same,  and  continues  in  adverse  possession^ 
may  properly  be  issued  to  put  relator  in  possession. 

2.  JuDGMBNT— (Collateral  Attack— Rendition  on  Corruft  Agreement. 

After  judgment  in  an  election  contest,  rendered  by  agreement  between  the  claim- 
ants, and  giving  possession  to  relator,  defendant,  in  ma  answer  to  relator's  alter* 
native  writ  of  mandate  demanding  possession,  cannot  assail  the  judgment  on  the 
ffround  that,  being  rendered  by  agreement,  and  in  consideration  of  a  sum  paid  to  de- 
•    lendant,  it  was  corrupt  and  fraudulent,  and  is  therefore  void.^ 
8.  Appeal— Review— iRRBOULARTrres—MATBRiAUTT. 

Erroneous  refusals  to  grant  a  oonUnnance  and  to  order  a  change  of  venue  are  ir- 
regularities within  the  meaning  of  Rev.  St.  Ind.  1881,  %  568,  allowing  a  new  trial 
for  irregularities  in  the  proceedings  of  the  oourt  by  which  a  party  is  prevented  from 
having  a  fair  trial,  and  so  are  not  available  on  appeal  from  a  judgment  rendered 
without  a  trial,  especially  where,  the  judgment  having  been  rendered  on  the  plead- 
ings only,  the  irregularities,  if  any,  are  immaterial  to  the  merits  of  the  appefU. 
4.  Venue  in  Civil  Cases— Ohanob  op  Venue— Waiver  op  Irreoularitibs. 

Defendant's  motion  for  a  continuance  after  the  venue  has  been  changed.  Is  a  reo- 
-  ognition  of  the  jurisdiction  of  the  court  to  which  the  case  has  been  removed,  and  a 
waiver  of  mere  irregularities  in  the  manner  in  which  the  transcript  has  reached 
that  court. 

Appeal  from  circuit  court,  Henry  county;  D,  W.  Comstock,  Special  Judge. 


554;  In  re  Newman's  Estate,  (Cal.)  16  Pac.  Rep.  887;  Davis  v.  Robinson,  (Tex.)  7S.W. 
Rep.  749;  Fowler  v.  Brooks,  (N.  H.)  18  AU.  Rep.  417;  Harwood  v.  WyUe,  (Tex.)  7  S.  W. 
Rep.  789;  Lyons  v.  Hamner,  (Ala.)  4  South.  Rep.  26;  Brittain  v.  MuU,  (N.  G.)  6  S.  B. 
Rep.  382;  Johnson  v.  Johnson,  (Mich.)  87  N.  W.  Rep.  712:  Hodgdon  v.  Raihroad  Co«. 
<CaL)17Pac.  Rep.92a  r-        i         o  i 
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"Writ  of  mandate  was  issued  upon  complaint  of  the  relator,  James  L.  Mitch- 
ell, to  James  Mannix  to  put  the  relator  In  possession  of  the  office  of  auditor 
of  Hancock  county.    The  defendant  appeals. 

David  Tarpit  and  W,  F.  McBane,  for  appellant.  Wm.  R,  Hough,  C.  G. 
Offuttt  and  /.  H,  Mellett,  for  appellee. 

NiBLACK,  C.  J.  The  judgment  appealed  from  in  this  cause  was  based  upon 
a  complaint  filed  in  the  Hancock  circuit  court  by  the  state,  on  the  relation  of 
James  L.  Mitchell,  against  James  Mannix,  to  obtain  possession  of  the  office 
of  auditor  of  Hancock  county.  The  complaint  stated  that  at  the  general  elec- 
tion held  in  this  state  on  the  2d  day  of  November,  1886,  for  the  election  of 
state  and  county  officers,  the  relator  and  the  said  Mannix  and  one  Baker  were 
candidates,  and  the  only  candidates  for  whom  votes  were  cast,  for  the  office  of 
auditor  of  Hancock  county;  that  the  relator  received  the  highest  number  of 
votes  cast  for  that  office  at  that  election;  that  afterwards,  on  the  4th  day  of  the 
same  month,  the  board  of  canvassers  appointed  to  canvass  the  returns  of  that 
election  met  at  the  court-house  of  said  county  of  Hancock,  and  after  having 
examined  such  returns,  and  estimated  the  votes  which  had  been  cast,  declared 
the  relator  to  have  been  elected  to  said  office  of  auditor;  that  Mannix.  not  be- 
ing satisfied  with  the  result  as  declared  by  the  board  of  canvassers,  proceeded 
to  contest  the  election  before  the  board  of  commissioners  of  said  county  of 
Hancock;  that  said  board  made  a  finding  that  Mannix  had  been  duly  elected 
auditor  of  said  county,  and  entered  judgment  accordingly;  that  the  relator 
appealed  from  that  finding  and  judgment  to  the  Hancock  circuit  court,  where 
such  proceedings  were  thereafter  had  as  resulted  in  a  judgment  declaring  that 
he,  the  relator,  had  received  the  highest  number  of  legal  votes  cast  at  such 
contested  election  for  the  office  of  auditor,  and  that  he  had,  in  consequence, 
been  duly  elected  to  that  office  for  the  term  of  four  years  from  the  2d  day  of 
November,  1887;  also  directing  the  clerk  of  that  court  to  issue  to  the  relator 
a  certificate  of  his  election  in  accordance  with  such  declaration,  which  was 
done  as  directed ;  that  afterwards  the  relator  was  duly  commissioned  by  the 
governor  to  serve  as  such  auditor  for  the  term  of  four  years  from  said  2d  day 
of  November,  1887;  that,  on  the  day  last  named,  the  relator  executed  his  offi- 
cial bond,  and  took  the  required  oath  of  office;  that  the  said  Mannix  had  been 
auditor  of  said  county  of  Hancock  for  the  immediately  preceding  term  of  four 
yeiirs,  and  still  continued  to  be  in  the  possession  of  the  office;  thai  on  the  3d 
day  of  November,  1887,  the  relator  entered  said  office,  and  demanded  of  Mau- 
nix  the  possession  of  the  office,  and  of  the  books,  papers,  and  other  property 
pertaining  to  the  same;  but  that  he  (Mannix^  refused  to  surrender  the  pos- 
session of  the  office,  or  of  anything  connected  therewith.  Wherefore  an  alter- 
native writ  of  mandate  requiring  Mannix  to  surrender  the  possession  of  said 
office  of  auditor  to  the  relator,  or  show  cause  why  he  should  not  do  so,  was 
demanded.  An  alternative  writ  of  mandate  was  accordingly  issued.  Mannix 
demurred  to  the  alternative  writ  of  mandate  upon  the  ground  that,  upon  the 
facts  staled,  the  relator  was  not  entitled  to  the  relief  demanded,  but  his  de- 
murrer was  overruled.  Mannix  then,  by  way  of  a  return  to  the  writ,  an- 
swered— First,  in  general  denial.  Secondly,  that,  at  the  general  election  held 
in  this  state  for  tiie  year  1882,  he  was  elected  to  the  office  of  auditor  of  Han- 
cock county  for  the  term  of  four  years,  commencing  on  the  3d  day  of  Novem- 
ber, 1883;  that,  after  having  duly  qualified,  he,  on  that  day,  entered  into  the 
possession  and  upon  the  duties  of  that  office;  that  he  was  still  in  the  possession 
and  in  the  lawful  discharge  of  the  duties  of  the  office;  that,  after  the  board  of 
commissioners  of  Hancock  county  had  decided  that  he  had  been  re-elected  to 
the  office  at  the  general  election  in  1886,  and  the  matter  of  the  contest  of  such 
election  had  been  appealed  to  the  Hancock  circuit  court,  a  pretended  and  false, 
fictitious,  and  fraudulent  judgment,  as  if  by  agreement,  was  entered  in  said 
circuit  court,  without  any  trial,  and  without  the  decision  of  any  issue,  either 
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of  law  or  fact,  formed  between  the  parties;  that  it  was  on  that  simulated  judg- 
ment that  the  pretended  certificate  of  election  by  the  clerk  and  the  commission 
from  the  governor  were  issued,  as  claimed  in  the  alternative  writ,  and  upon 
which  the  relator  based  his  claim  to  tlie  oflBce  in  question ;  that  the  so-called  judg- 
ment upon  which  the  relator's  claim  to  the  office  is  founded,  was  procured  by  the 
fraud  of  the  relator,  and  is  wholly  void  by  reason  of  fraud  in  the  procurement 
and  in  the  rendition  thereof;  that  on  or  about  the  18th  day  of  June,  1887,  and 
while  the  appeal  involving  the  contest  for  the  office  was  pending  in  the  Han- 
cock circuit  court,  the  relator  and  his  attorneys  entered  into  a  negotiation  with 
him,  the  said  Mannix,  and  his  attorneys,  concerning  such  contest;  that  it  was 
finally  agreed  between  the  parties  that  the  relator  should  pay  to  him,  the  said 
Mannix,  the  sum  of  $1,250,  in  consideration  of  which  the  latter's  right  to  the 
office  in  contest,  including  the  right  to  hold  the  same,  to  discharge  its  duties, 
and  to  receive  the  emoluments  thereof,  should  be  transferred  to,  and  recog- 
nized as  existing  in,  the  relator;  that  the  relator  thereupon  paid  to  him,  the 
said  Mannix,  the  said  sum  of  $1,250,  after  which  the  judgment  declaring  the 
relator  to  have  been  duly  elected,  as  above  stilted,  being  the  same  judgment 
described  in  the  alternative  writ  of  mandate,  was  entered  as  if  by  agreement 
of  parties;  that  such  judgment  was  therefore  procured  to  be  efntered  by  the 
relator  in  pursuance  of  such  fraudulent  agreement,  and  by  the  payment  of  the 
sum  of  money  named,  and  for  no  other  reason;  that  said  agreement  for  the 
sale  and  transfer  of  said  office  of  county  auditor  was  not  only  against  public 
policy,  but  was  also  corrupt,  fraudulent,  and  void  as  between  tlie  parties 
thereto,  as  well  as  to  all  other  persons ;  and  that  hence  he,  the  said  Mannix, 
was  not  bound  or  concluded  by  the  judgment  rendered  thereon,  nor  was  the 
relator  thereby  lawfully  adjudged  to  be  entitled  to  hold  said  office.  A  demur- 
rer was  sustained  to  this  second  paragraph  of  answer,  and  the  venue  of  the 
cause  was  then  changed  to  the  Henry  circuit  coui-t.  A  transcript  of  the  pro- 
ceedings above  set  forth  was  filed  in  the  office  of  the  clerk  of  the  Henry  cir- 
cuit court  on  the  12th  day  of  November,  1887,  and  the  November  term,  1887, 
•of  that  court  began  on  the  21st  day  of  that  month.  On  the  second  day  of  the 
I  term  the  cause  was  set  down  for  trial  before  the  judge  of  another  circuit,  spe- 
cially called  to  try  it,  on  the  thirteenth  judicial  day  of  the  same  term.  On  the 
day  last  named,  Mannix  entered  a  special  appearance,  and  moved  for  a  con- 
tinuance of  the  cause  upon  the  ground  that  the  transcript  had  not  been  filed 
in  that  court  10  days  before  the  term  began,  but  his  motion  was  overruled. 
He  then,  continuing  his  special  appearance,  moved  for  an  order  remanding 
the  cause  to  the  Hancock  circuit  court.  This  motion  was  supported  by  his 
affidavit,  alleging  that  the  cause  was  ordered  to  be  sent  to  Henry  county  over 
his  objection;  that,  in  consequence,  he  had  abandoned  his  application  for  a 
change  of  the  venue  of  the  cause,  and  did  not  either  payor  promise  to  pay  the 
costs  which  would  have  been  required  to  perfect  the  change,  and  never  ordered 
the  clerk  of  the  Hancock  circuit  court  either  to  make  out  a  transcript  of  the 
proceedings  in  that  court,  or  to  transmit  the  papers  in  the  cause  to  Henry 
county.  This  motion  was  likewise  overruled.  Mannix  then  withdrew  the 
first  paragraph  of  his  answer  to  the  alternative  writ  of  mandate,  and,  declin- 
ing to  answer  further,  it  was  ordered  that  a  peremptory  writ  of  mandate 
should  be  issued  to  him,  commanding  him  forthwith  to  surrender  to  the  rela- 
tor the  possession  of  the  office  of  auditor  of  Hancock  county,  and  all  the 
books,  papers,  and  other  property  pertaining  to  that  office. 

The  objection  made  to  the  sufficiency  of  the  writ  of  mandate  is  founded  upon 
the  claim  that,  upon  the  facts  recited  by  it,  the  real  object  in  procuring  it  to 
be  issued  was  to  try  the  title  of  the  relator,  Mitchell,  to  the  office  of  auditor 
of  Hancock  county,  and  that  a  writ  of  mandate  cannot  be  either  granted  or 
sustained  for  such  a  purpose.  It  is  true  that  such  a  writ  cannot  be  rightfully 
invoked  to  settle  a  doubtful  claim  to  an  office,  or  to  have  the  title  to  an  office 
adjudicated  upon  as  between  adverse  claimants.    In  such  a  case  an  informa- 
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tion  in  the  nature  of  a  quo  warranto  affords  the  proper  remedy.  But  where 
the  relator  holds  a  prima  facie  and  uncontested  title  to  the  office,  or  his  title 
has  been  adjudicated  upon  and  finally  established  bj  a  competent  tribunal,  a 
writ  of  mandate  may  be  issued  to  put  him  in  possession  of  the  office,  as  well 
as  of  the  books,  papers,  and  other  property  pertaining  to  it.  On  this  subject 
see  High,  Extr.  Rem.  §  73  et  seq.;  Wood,  Mand.  17;  Mc9ee  v.  SUzte,  103  Ind. 
444, 3  St.  E.  Rep.  139.  As  has  been  shown,  the  alternative  writ,  as  well  as  the 
complaint  upon  which  it  was  issued,  averred  that  Mitcheirs  title  to  the  office 
of  auditor  had  been  passed  upon  and  established  by  tlie  Hancock  circuit 
court,  and  that  Mannix  had  nevertheless  refused  to  recognize  the  validity  of 
his  title,  and  had  continued  in  the  adverse  possession  of  the  office.  This 
was  sufficient  to  entitle  Mitchell  to  a  writ  of  mandate  to  obtain  possession  of 
the  office. 

In  the  absence  of  an  affirmative  showing  to  the  contrary,  the  presumption 
is  that  whatever  a  court  has  done  in  a  proceeding  of  which  it  had  jurisdic- 
tion has  been  correctly  done.  The  reasonable  inference  from  the  allegations 
of  the  second  paragraph  of  the  answer,  therefore,  is  that  the  judgment  of  the 
Hancock  circuit  court  complained  of  was  regular  upon  its  face,  and  that  it 
had  been,  as  it  purported  to  have  been,  entered  by  agreement  of  parties.  Such 
a  judgment  is  binding  upon  the  parties  to  It  until  reversed  upon  an  appeal, 
or  until  annulled  or  set  aside  by  some  direct  proceeding  instituted,  for  that 
purpose.  It  is  impervious  to  a  collateral  attack  from  a  party  to  it,  however 
corrupt  or  unlawful  the  agreement  may  have  been  which  led  to  its  rendition. 
Freem.  Judgm.  8  334;  Earle  v.  Earle,  91  Ind.  27;  Smith  v.  Hess,  91  Ind.  424; 
Reid  V.  MitcJieU,  93  Ind.  469.  It  is.  as  contended,  a  well-established  rule  of 
law  that  the  courts  will  not  aid  in  the  enforcement  of  a  corrupt  or  unlawful 
contract,  but  will  permit  the  parties  to  remain  in  the  relative  positions  in 
which  they  have  placed  themselves;  but  that  rule  has  no  application  to  a  judg- 
ment which,  by  inadvertence  or  collusion,  may  have  been  rendered  upon  such 
a  contract.  Such  a  judgment,  as  regards  a  collateral  attack  upon  it,  stands 
upon  the  same  footing  with  other  judgments  rendered  in  the  usual  course  of 
legal  proceedings,  and  is  as  binding  upon  the  parties  as  any  other  judgment 
so  long  as  it  remains  unreversed,  and  not  vacated  by  some  direct  proceeding. 
There  was  consequently  no  error  in  holding  the  second  paragraph  of  the  an- 
swer to  have  been  insufficient  upon  demurrer. 

Under  section  559,  Rev,  St.  1881,  irregularity  in  the  proceedings  of  the 
court,  by  which  a  party  was  prevented  from  having  a  fair  trial,  affords  a  cause 
for  a  new  trial.  The  erroneous  refusal  of  a  court  to  grant  a  continuance,  and 
a  similar  refusal  to  order  a  change  of  venue,  in  a  cause,  are  both  deemed  to 
be  irregularities  in  the  proceedings  of  a  court,  within  the  meaning  of  that  pro- 
vision of  the  statute,  and  upon  an  appeal  from  a  final  judgment  such  irregu- 
larities can  only  be  made  available  when  they  have  been  assigned  as  causes 
for  a  new  trial.  Busk.  Pr.  224;  Westerfield  v.  Spencer,  61  Ind.  339;  Morgan 
v.  Hyatt,  62  Ind.  560;  Walker  v.  Heller,  73  Ind.  46.  Upon  an  appeal  from 
a  merely  interlocutory  order  a  different  rule  will  sometimes  be  applied,  but  a 
case  of  that  kind  constitutes  a  rare  exception  to  the  general  rule  announced 
as  above.  Shoemaker  v.  Smith,  74  Ind.  71.  The  improper  refusal  to  re- 
mand a  cause  to  the  court  whence  it  came,  on  account  of  some  irregularity  in 
the  manner  in  which  the  venue  was  assumed  to  be  changed,  must,  in  ordinary 
cases  and  for  a  similar  reason,  be  treated  as  affording  only  a  good  cause  for  a 
new  trial.  In  the  Ciise  before  us  there  was  no  trial,  and  hence  no  opportunity 
of  assigning  causes  for  a  new  trial.  Moreover,  as  final  judgment  was  ren- 
dered on  the  pleadings  only,  it  is  quite  immaterial  to  the  merits  of  this  ap- 
peal whether  a  continuance  of  the  anticipated  trial  of  the  cause  was  wrong- 
fully denied,  or  whether  there  were  some  irregularities  in  the  mere  manner  in 
which  the  venue  was  seemingly  changed.  Besides,  the  motion  to  remand  the 
cau^te  to  the  Hancock  circuit  court  came  too  late.     To  have  made  it  effective 
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in  any  event,  it  should  have  been  made  on  ^Mannix's  first  appearance  in  the 
Henry  circuit  court.  His  previous  ototion  for  a  continuance  carried  with  it 
tjie  implication  tliat  the  cause  was  properly  within  the  jurisdiction  of  the 
latter  court,  and  amounted  to  a  waiver  of  all  mere  irregularities  in  the  man- 
ner in  wiiich  the  transcript  had  reached. that  court.  The  Judgment  is  af- 
armed,  with  costs. 

(U5  Ind.  270) 

Nelson  «.  Welch. 
{Supreme  CovH  of  Indiana.    June  19, 1888.) 
Appeal— Rbvibw—Habmlbss  Erbok— Pbbsumptions— Miscokduct  op  Counsbl. 

In  the  absence  of  the  evidence,  the  court's  refusal  to  interfere  when  counsel 
makes  a  material  statement,  in  addressing  the  jury,  that  he  has  no  right  to  make, 
will  be  presumed  prejudimal  to  appellant,  although  counsel  relaraoted  the  state- 
ment; the  presumption  in  favor  of  tne  trial  coiurt  not  applying  where  material  er- 
ror appears  on  the  record. 

Appeal  from  circuit  court,  Ohio  county. 

On  petition  for  rehearing.    For  former  opinion,  see  16  N.  £•  Bep.  634. 
John  W.  Nelson  and  S.  R.  Downey^  for  appellant.    /.  B.  Coles,  for  appel* 
lee. 

Elliott,  J.  Where  an  attorney,  in  addressing  a  Jury,  makes  a  statement 
that  he  has  no  right  to  make,  and  that  statement  is  of  a  material  character* 
there  is  more  than  a  harmless  error.  The  error  of  the  court  in  declining  to 
interfere  will  require  a  reversal,  unless  it  clearly  appears  that  the  verdict  is 
riglit  on  the  evidence.  Where  there  is  a  conflict  of  evidence,  the  error  must 
be  deemed  prejudicial;  and  this  must  be  presumed  in  the  absence  of  the  evi- 
dence. The  rule  that  presumptions  will  be  made  in  favor  of  the  trial  court 
does  not  apply  where  the  record  aflirmatively  shows  a  material  error.  The 
case  of  Shular  v.  State,  105  Ind.  289,  4  N.  E.  Bep.  870,  is  not  In  point. 
Where  counsel  make  an  improper  statement  of  a  mateiial  character,  the  only 
method  by  which  its  influence  can  be  neutralized  is  by  the  prompt  and  decided 
interference  of  the  court.  A  mere  retraction  by  counsel  is  not  enough  where 
the  opposing  counsel  properly  invokes  the  aid  of  the  couii;.  Petition  over- 
ruletU 


(115  Ind.  381) 

Troyer  f>.  State  ex  rel.  ISTichols. 

(Supreme  Court  of  I^iana,    June  23, 18S8.) 

Bastardy— Trial— Remarks  op  Counsel— Rbperencb  to  Similar  Gasb. 

In  an  action  of  bastardy,  it  having  been  contended  that  defendant  could  not  have 
had  illicit  intercourse  with  the  relatrix  without  detection,  plalntliTs  counsel,  in  his 
dosing  argument,  stated  to  the  jury  that  he  well  remembered  how  defendant's  at- 
torney, when  acting  as  attorney  for  plaintill  in  a  former  similar  case,  had  told  the 
jury  how  defendant  in  that  case  got  up  out  of  bed  and  slipped  into  the  room  of  the 
relatrix.  One  of  the  jury  in  the  present  case  had  also  been  a  juror  in  the  former 
case.  An  objection  to  oounsePs  remark  was  unheeded  by  the  court  Held  to  be  re- 
versible error,  since  the  remark  both  implied  inconsistency  in  the  position  of  de- 
fendant's counsel,  and  &lso  tended  to  impress  the  above  juror  that  his  consistency 
was  involved  in  tne  verdict. 

Appeal  from  circuit  court,  Howard  county;  Dan  Wauoh»  Judge. 
Blacklidge,  Blacklidge  d*  Moon  and  Bell  c&  Purdum,  for  appellant.    Jos. 
M.  Fippen^  B,  F.  Bamess,  and  2>.  A.  Woods,  for  appellee. 

Mitchell,  J.  The  relatrix  complained  of  Joseph  E.  Troyer,  and  charged 
that  Bhe  Iiad  been  delivered  of  a  bastard  child  on  the  3d  day  of  September, 
1885,  of  wliich  the  defendant  was  the  putative  father.  The  trial  in  the  cir- 
cuit court  resulted  in  a  finding  and  judgment  against  the  appeliant.  The  re- 
latrix  testified,  at  the  trial,  that  the  appellant  was  the  father  of  the  child  of 
wliic);  she  had  been  delivered,  and  that  she  was  a  domestic  residing  in  his 
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family  at  the  time  it  was  begotten.  She  testified,  further,  that  illicit  relations 
existed  between  herself  and  the  appellant  during  a  considerable  portion  of  the 
time  she  resided  in  his  family,  and  that  the  appellant  was  in  the  habit  of  leav- 
ing the  bed  and  room  in  which  he  and  his  wife  slept,  and  coming  to  her  bed 
in  a  room  near  by.  The  appellant  persistently  and  emphatically  denied  hay- 
ing had  any  improper  relations  with  the  relatrix  at  any  time  or  place.  It  ap- 
peared that  there  were  but  four  apai-tments,  and  those  on  the  same  floor,  in 
the  house  temporarily  occupied  by  the  appellant  and  his  family  and  hired 
help.  The  defense  insisted  that  illicit  intercourse  could  not  have  been  had 
and  carried  on  by  the  appellant  with  the  relatrix,  in  the  manner  and  under 
the  circumstances  detailed  by  her,  without  detection,  owing  to  the  proximity 
of  the  appellant's  wife  and  other  members  of  the  family.  There  was  reason- 
able ground  to  suspect  the  truth  of  the  rejatrix's  story.  A  bill  of  exceptions' 
recites  that  the  plaintiff's  counsel,  during  his  closing  argument  to  the  jury, 
used  the  following  language:  "I  well  recollect  how  Mr.  Bell  told  a  jury  of 
Howard  county,  when  he  was  attorney  for  the  plaintiff,  how  Joshua  Freeman 
got  up  out  of  his  bed  and  slipped  into  the  room  of  Mary  Sleeth."  This  state- 
ment was  objected  to,  but  the  court  seems  not  to  have  given  the  objection  any 
attention.  The  bill  of  exception  shows,  further,  that  another  bastardy  suit 
had  been  tried  at  the  same  term  of  court,  in  which  Mary  Sleeth  appeared  as 
the  relatrix  and  Joshua  Freeman  as  defendant;  and  that  a  Mr.  Lindley,  one 
of  the  jurors  in  tlie  case  on  trial,  was  also  a  juror  in  the  case  referred  to;  and 
that  the  Mr.  Bell  referred  to  by  counsel  was  the  attorney  for  the  relatrix  in 
the  former  case,  and  was  one  of  the  defendant's  attorneys  in  the  present  case. 
It  also  appeared  that  counsel  made  the  statement  above  set  out  in  illustration 
of  how  the  defendant  in  the  case  on  trial  went  from  the  room  occupied  by 
him  to  that  of  the  relatrix.  The  reference  made  by  plaintiff's  counsel  to  the 
line  of  argument  pursued  by  counsel  for  the  defendant  in  a  similar  case  pre- 
viously tried,  was  certainly  improper;  and  wliile,  under  ordinary  circum- 
stances it  might  have  been  harmless,  it  was  liable  to  be  .injurious  under  the 
circumstances  disclosed  in  the  present  case.  It  was,  in  effect,  saying  to  the 
jury  that  counsel  for  the  defense  in  the  case  on  trial  was  occupying  a  posi- 
tion inconsistent  with  that  contended  for  by  him  on  the  trial  of  a  previous 
case.  The  worst  feature  of  the  statement,  however,  was  thai  it  was  well  cal- 
culated to  remind  Juror  Lindley  of  the  result  arrived  at  in  the  case  referred 
to,  and  to  impress  upon  him  that  his  own  consistency  might  be  involved  in 
the  verdict  to  be  returned,  or  conclusion  to  be  arrived  at.  in  the  case  then  un- 
der consideration.  Lindley,  as  well  afthe  other  jurors,  should  have  been  left 
free  to  decide  the  case  in  hearing  without  any  reference  to  the  evidence  or  ar- 
gument in  another  similar  case.  The  case  was  close  and  doubtful  on  the  evi- 
dence as  it  stood.  The  improper  statement  of  counsel,  made  seemingly  with 
the  approbation  of  the  court,  may  have  turned  the  scale.  When  counsel 
abandon  the  evidence,  and  the  wide  range  of  argument  and  illustration  which 
it  affords,  and  seek  by  a  side  wind  to  bridge  over  or  supply  what  may  seem 
a  close  point,  by  bringing  forward  matter  not  in  evWence,  and  commenting 
upon  it,  they  take  the  hazard  of  showing  tiiat  such  conduct  was  fully  set  right 
by  the  court,  or  that  it  was  harmless.  Nelson  v.  WelcJi,  ante,  569,  (present 
term.)  That  has  not  been  done  in  the  present  case;  rather,  the  bill  of  excep- 
tion discloses  other  violations  of  the  rules  of  debate,  which  need  not  be  referred 
to,  which  should  have  received  the  attention  of  the  court.  The  judgment  is 
reversed,  with  costs. 


(116  Ind.  297) 

People's  S.,  L.  &  B.  Ass'n  v.  Spears  et  aZ. 
iSuprevne  Court  of  Indiama.    June  20, 1888.) 

1.  JUDOMEKT— CJORBBOTION-^MOTION  POB  NbW  TBIAI.. 

Where  judgment  is  rendered  against  one  defendant,  but  as  against  another  It  ia 
recited  that  there  has  been  no  adjudication,  the  error  in  refusing  to  adjudicate  all 
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the  issues  raised,  as  it  goes  only  to  the  form  and  suificiency  of  the  judgment,  can- 
not he  taken  advantage  of  hy  motion  for  new  trial,  hut  should  he  raised  hy  motion 
to  correct;  and,  such  latter  motion  not  having  heen  made,  the  judgment,  heing 
valid  in  part,  will  not  he  reversed. 
3.  Mechanic's  Liex— Contbact  with  Vmrova  in  Possession— Intbbbst  of  Vendor. 
A  mechanic's  lien  on  real  estate  for  the  value  of  improvements  and  repairs  thereon, 
made  hy  one  in  possession  under  contract  of  purchase,  does  not  hind  tne  interest  of 
the  vendor,  althiaugh  the  work  was  done  with  his  consent. 

Appeal  from  circuit  court,  Clark  county;  Charles  P.  Ferguson,  Judge. 
Willis  B.  Qoodioin,  for  appellant.    /.  B,  Meriwether^  for  appellee. 

Mitchell,  J.  Action  by  the  above-named  corporation  against  Andrew  J. 
Spears,  William  Fawcett,  and  Mary  Jane  Fawcett,  to  recover  the  possession 
of,  and  quiet  title  to,  certain  described  real  estate  in  the  city  of  Jeffersonville. 
It  is  averred  tiiat  the  plaintiff  is  the  owner  of  the  land  described  in  the  com- 
plaint in  fee-simple,  and  entitled  to  the  possession  thereof,  which  is  wrong- 
fully withheld  by  Spears,  and  that  all  the  defendants  claim  some  interest  in 
the  real  estate  adverse  to  the  right  and  title  of  the  plaintiff.  The  defendants 
answered  jointly  by  a  general  denial.  Mrs.  Fawcett  filed  a  cross-complaint. 
In  which  she  alleged,  among  other  matters  not  mateiial  to  be  stated,  that  in 
July,  1882,  the  defendant  Spears,  while  in  possession  of  the  premises  in  con- 
troversy under  a  contract  of  purchase,  and  while  exercising  control  and  own- 
ership over  the  property,  with  the  knowledge  and  consent  of  plaintiff,  em- 
ployed the  defendant  William  Fawcett  to  make  some  additions  to  or  repairs 
upon  a  building  situate  on  the  premises,  and  that  the  latter  had,  by  due 
compliance  with  the  statute,  acquired  a  mechanic's  lien  upon  the  land  and 
building  for  the  amount  of  the  repairs  so  made.  It  is  averred  that  the  lien 
had  been  foreclosed,  and  the  property  sold  to  the  cross-complainant,  in  pursu- 
ance of  a  decree  of  foreclosure  taken  by  Fawcett  against  Spears,  and  that  the 
cross-complainant  had  no  notice  of  the  claim  or  ownership  of  the  plaintiff  at 
the  time  »he  purchased  at  the  foreclosure  sale.  She  a&ked  as  relief  that  tlie 
interest  th  us  acquired  by  her  be  declared  superior  to  the  plaintiff's  title.  The 
court  sustained  a  demurrer  to  the  cross-complaint,  whereupon,  after  taking 
an  exception,  leave  was  taken  to  amend.  So  far  as  appears,  nothing  further 
was  done  in  respect  to  the  cross-complaint.  Subsequently,  the  cause  was  tried 
without  the  intervention  of  a  jury,  on  the  issue  made  by  the  general  denial 
to  the  complaint.  The  court  found,  generally,  that  the  plaintiff  was  the  owner 
in  fee-simple,  and  entitled  to  the  possession,  of  the  real  estate  described  in 
the  complaint,  and  that  the  possession  was  unlawfully  withheld  by  Spears. 
Judgment  against  Spears  for  possession.  There  is  the  following  recital  after 
the  judgment:  '*It  is  therefore  considered,  ordered,  and  adjudged  that  there 
has  been  in  this  action  no  adjudication  as  to  any  alleged  or  supposed  right* 
title,  or  interest  of  the  other  defendants,  William  Fawcett  and  Mary  J.  Faw- 
cett, of  any  interest  or  claim  which  they,  or  either  of  them,  may  have  to  the 
real  estate  described  in  the  complaint  in  this  action."  The  plaintiff  moved 
the  court  for  a  new  trial,  assigning  as  ground  therefor  "that  the  decision  of 
the  court,  refusing  to  adjudicate  and  determine  the  matter  in  controversy  be- 
tween the  plaintiff  and  the  defendants  William  Fawcett  and  Mary  Jane  Faw- 
cett, is  contrary  to  law."  This  motion  was  overruled,  and  this  ruling  is  the 
only  error  assigned  by  the  appellant.  Mary  Jane  Fawcett  assigns  as  cross- 
error  the  ruling  of  the  court  in  sustaining  the  demurrer  to  her  cross-com- 
plaint. 

In  respect  to  the  error  assigned  by  the  appellant,  it  may  be  remarked  that 
it  does  not  appear,  by  bill  of  exceptions  or  otherwise,  that  any  objection  was 
made  in  the  court  below  to  the  form  or  substance  of  the  finding  and  judgment, 
or  that  there  was  any  effort,  by  motion  or  otherwise,  to  secure  any  amend- 
ment to  or  modification  of  the  judgment.  All  that  appears  to  have  been  done 
was  to  move  for  a  new  trial,  assigning  as  cause  therefor  that  the  refusal  of 
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the  court  to  adjudicate,  etc.,  was  contrary  to  law.  The  sufficiency  of  a  find- 
ing of  judgment  as  regards  mere  matter  6t  form  cannot  be  questioned  by  a 
motion  for  a  new  trial,  assigning  as  a  cause  therefor  that  the  finding  or  de- 
cision is  contrary  to  law;  nor  is  a  motion  for  a  new  trial  the  proper  method 
by  which  to  secure  the  modification  or  amendment  of  a  finding  or  judgment. 
Bosaeker  v.  Cramer,  18  Ind.  44;  Machine-Works  v.  C handler ,  66  Ind.  575; 
Work,  Pr.  §  916.  If  a  finding  is  imperfect  by  reason  of  an  uncertainty  or 
ambiguity,  or  by  finding  less  than  the  whole  matter  put  in  issue,  or  by  not 
assessing  damages,  a  venire  de  novo  may  be  awarded.  Railway  Co,  y.  Hloson, 
110  Ind.  225,  11  N.  E.  Rep.  285;  2  Tidd,  Pr.  922.  In  case  the  judgment  fails 
to  follow  the  finding,  it  may  be  corrected,  modified,  or  amended  on  motion  for 
that  purpose.  Questions  on  such  motions  are  saved  by  bills  of  exceptions. 
Forsythe  v.  Kreuter,  100  Ind.  27;  Adams  v.  La  Rose,  75  Ind.  471.  "Where 
any  part  of  a  judgment  is  valid,  it  will  stand,  uhless  proper  steps  have  been 
taken  by  objection  duly  presented  to  the  court  below,  to  secure  its  modifica- 
tion or  amendment,  by  amending  or  rejecting  the  part  which  is  wrong." 
Bayless  v.  Glenn,  Tl  Ind.  5;  Teal  v.  8pangler,  Id.  380;  Becknell  v,  BecknelU 
110  Ind.  42, 10  N.  E,  Rep.  414.  The  recital  in  the  record  or  order-book  entry 
upon  the  subject  of  what  had  or  had  not  been  adjudicated  in  respect  to  the 
rights  of  William  and  Mary  Jane  Fawcett,  is  not  conclusive.  A  judgment 
is,  or  ought  to  be,  conclusive  upon  the  matters  put  in  issue  by  the  pleadings 
in  the  case.  The  general  rule  is  that  the  issuable  facts  or  matters  upon  which 
-the  plaintiff's  case  proceeded  determine  what  was  in  issue.  McFadden  v. 
Ross,  108  Ind.  512.  8  N.  E.  Rep.  161;  McFadden  v.  Fritz,  110  Ind.  1,  10  N. 
E.  Rep.  121;  Kilander  v.  Hoover,  111  Ind.  10,  11  N.  E.  Rep.  796,  and  cases 
cited.  The  findings  should  cover  the  whole  issue,  and  the  judgment  should 
follow  the  finding.  If  less  than  the  whole  issue  was  found  in  the  present 
case,  the  court  would  doubtless  have  corrected  or  amended  its  finding,  on  mo- 
tion; and,  if  the  judgment  did  not  follow  the  finding,  a  motion  to  amend  or 
modify  would  have  been  available.  So  far  as  the  entry  on  the  order  book  as- 
sumes, by  a  recital,  to  determine  what  was  or  was  not  adjudicated,  its  effect 
is  to  be  determined  by  the  issues  and  finding  in  the  case.  There  appears  to  be 
a  general  finding  for  the  plaintiff,  so  far  as  the  title  and  right  of  possession 
are  concerned;  but  as  the  effect  of  the  finding,  and  extisnt  and  conclusiveness 
of  the  judgment  actually  rendered,  are  not  before  us,  we  decide  nothing  upon 
that  subject  now. 

The  demurrer  to  the  cross-complaint  was  properly  sustained.  The  fact  that 
Spears  was  in  possession  under  a  contract  of  purchase  gave  him  no  authority 
to  overreach  the  plaintiff's  title  by  contracting  for  repairs.  Spears  could  bind 
his  interest  under  his  contract  of  purchase,  and  no  more.  Presumably,  the 
plaintiff's  title  was  of  record.  That  the  purchaser  in  possession  under  a  con- 
tract of  purchase  made  improvements  or  repairs,  with  the  knowledge  and  con- 
sent of  the  vendor,  did  not  estop  the  latter  to  assert  its  prior  title.  Something 
more  than  mere  inactive  consent  is  necessary  in  order  that  a  lien  may  be  ac- 
quired against  the  owner  of  property.  Neeley  v.  Seariffht^  113  Ind.  316,  15 
K.  E.  Rep.  598;  Hopkins  v.  Hudson,  107  Ind.  191,  8  X.  E.  Rep.  91;  Wilker- 
^son  V.  Rtist,  67  Ind.  172;  McCartey  v.  Burnet,  84  Ind.  23.  As  has  been  in- 
timated, the  cross-complaint  does  not  seem  to  have  been  finally  disposed  of 
in  the  court  below,  and  it  is  therefore  doubtful  whether  the  cross-error  as- 
signed presents  any  question  for  decision.  It  seems  pertinent  to  suggest  that 
after  sustaining  the  demurrer  to  the  cross-complaint,  the  complainant  having 
tailed  to  avail  herself  of  the  leave  to  amend,  the  court  would  doubtless  have 
sustained  a  motion  for  judgment  upon  the  demurrer.  Hv/nter  v.  Pfeiffer,  108 
Ind.  197,  9  N.  E.  Rep.  124;  Bick.  Crim.  Pr.  107.  There  was  no  available  er- 
ror.    The  judgment  is  afiir«ied,  with  costs. 
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(U6  Ind.  SOS) 

GiESBKE  «.  Johnson. 

(Supreme  Cawrt  of  Indkma.    June  32, 1888.) 

Principal  and  Subett  —  Kbmbpt  of  Sdrbtt  against  Principal  —  Stipula.tion  nr 
Note  for  AttorneV'b  Fjsbs. 

A  surety,  paying  a  note  which  contained  a  stipulation  for  attorney's  fees  for  col- 
lection, cannot  recover  of  his  principal  such  attorney's  fees  when  he  did  not  himself 
pay  them ;  the  measure  of  his  recovery  being  the  amount  actually  paid  out,  with 
mterest. 

Appeal  from  circuit  court,  Knox  county;  Georgb  A.  Bioknell,  Judge. 
Henry  8,  Canthome  and  John  M.  Boyle,  for  appellant.     Cobb  dJ  Cobb,  for 
appellee. 

ZoiXABS,  J.  J.  H.  Gieseke  and  appellee  executed  a  promissory  note  to  the 
First  National  Bank  of  Vincennes,  in  which  was  a  stipulation  for  the  pay- 
ment of  attorney's  fees  for  collection.  Altliough  not  shown  upon  the  face  oi 
the  note,  appellee  was  surety  for  Geiseke.  Before  the  maturity  of  the  note, 
Gieseke  died,  and  appellant  was  appointed  administrator  of  his  estate.  Aftei 
the  maturity  of  the  note,  appellee  paid  it,  but  paid  no  attorney's  fees.  Sub- 
sequently,  he  filed  his  claim  against  the  estate  of  Gieseke,  stating  therein  the 
amount  tlius  paid,  setting  out  a  copy  of  the  note,  and  claiming  attorney's  fee3 
for  Its  collection.  The  court  below  allowed  the  claim,  and  included  in  its 
judgment  $15  as  such  attorney's  fees. 

Is  appellee  entitled  to  recover  such  attorney's  fees  ?  That  is  the  only  ques- 
tion for  decision  here.  We  are  satisfied  that  he  is  not.  One  sufhcient  reason 
why  he  is  not  is  that  he  is  entitled  to  recover  the  amount  paid  to  the  bank, 
with  interest,  and  no  more.  His  right  of  action  is  for  indemnity  only,  and 
Easts  upon  an  implied  promise  on  the  part  of  the  principal.  Hence  it  is  that 
a  surety  cannot  maintain  an  action  against  his  principal  until  he  has  paid 
something,  and  then  only  for  the  amount  paid,  with  interest.  In  this  state 
the  rate  of  such  interest  is  regulated  by  statute.  Eev.  St.  1881,  §  1219; 
Braudt,  Sur.  §§  176-178;  Bonney  v.  Seely,  2  TVend.  482;  Eaton  v.  Lam- 
bert,  1  Neb.  3Jf9 ;  Blake  v.  Doioney^  51  Mo.  437 ;  Succession  of  Dinkgrave,  31 
La.  Ann.  703;  Kendrick  v.  Forney,  22  Grat.  753;  1  White  &  T.  Lead.  Cas. 
225,  and  cases  there  cited,  and  156,  and  cases  there  cited.  To  say  that  upon, 
and  by  reason  of,  the  payment  of  the  note  by  the  surety,  equity  subrogated 
him  to  the  rights  of  the  creditors,  and  to  go  further,  and  say  that,  by  reason 
of  such  subrogation,  he  might  maintain  an  action  upon  the  note  against  the 
principal,  would  not  aid  the  appellee  in  this  case;  for  the  action  would  still  be  for 
Indemnity,  and  the  amount  of  his  recovery,  the  amount  which  he  paid  to  the 
bank,  with  interest.  Sheld.  Sub.  §  105,  and  cases  there  cited.  It  is  there  said : 
"The  subrogation  of  a  surety  will  not  be  carried  further  than  is  necessary  for 
his  indemnity.  If  he  buys  up  the  security  at  a  discount,  or  makes  his  pay- 
ment in  a  depreciated  currency,  he  can  enforce  it  only  for  what  it  cost  him.** 
In  the  case  of  Ke^idiick  v.  Forney,  supra,  in  speaking  of  the  rights  of  a  surety 
to  be  subrogated  to  the  rights  and  securities  of  the  creditor,  it  was  said:  "He 
has  no  equity  to  be  subrogated  to  the  rights  and  securities  of  the  creditor 
against  the  debtor  for  what  he  has  not  paid  for  him,  but  only  for  what  he  haa 
paid  for  him.  So  that,  upon  the  principal  of  subrogation,  as  upon  the  implied 
contract  of  indemnity,  the  surety  is  not  entitled  to  recover  from  the  principal 
a  greater  amount  than  he  has  paid  for  him.  He  has  an  equity  to  be  subro- 
gated only  for  his  indemnity  in  cases  where  the  doctrine  of  subrogation  will 
apply." 

There  was  no  subrogation  or  equitable  assignment  in  the  case  before  us,  for 
the  one  sufficient  reason,  without  attempting  to  give  others,  that  there  is  no 
equity  requiring  either,  as  the  bank  held  no  securities,  funds,  liens,  or  equities 
against  the  principal  debtor,  or  as  a  means  of  enforcing  payment  from  him; 
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and  as  we  have  said,  in  substance,  in  this  case,  appellee  could  not  be  benefited 
by  any  supposable  subrogation,  for  the  reason  that  he  could  recover  nothing 
but  a  personal  judgment  against  the  principal  maker  of  the  note,  and  such 
judgment  could  not  exceed  in  amount  the  sum  paid  by  him  to  the  bank,  with 
interest.  By  the  terms  of  the  note,  the  makers  agreed  to  pay  to  the  bank  rea- 
sonable attorney's  fees  for  its  collection;  but  the  principal  maker  of  the  note 
did  not  thereby  agree  to  pay  to  appellee,  as  his  surety,  such  attorney's  fees, 
nor  any  other  amount.  As  already  stilted,  the  rights  of  the  surety,  and  the 
obligation  of  the  principal,  as  between  themselves,  in  a  case  like  this,  rests 
upon  an  implied  promise,  on  the  part  of  the  principal  maker,  which  arises  un- 
der the  law  for  the  indemnity  of  the  surety.  The  action  by  appellee,  the  surety, 
against  the  principal  maker,  is  not  upon  the  note,  but  upon  the  implied  prom- 
ise of  indemnity;  and  hence  it  is  that  his  right  of  action  is  not  limited  by  the 
statute  of  limitations  applicable  to  the  note,  but  by  the  statute  of  limitations 
applicable  to  accounts  and  contracts  not  in  writing,  which,  in  this  state,  is 
six  years;  and  hence,  too,  it  is  not  necessary,  in  a  case  like  this,  under  our 
statute,  which  requires  that  when  any  pleading  is  founded  on  a  written  in- 
strument, or  on  account,  the  original  or  a  copy  must  be  filed  with  the  plead- 
ing, that  the  note  paid  by  the  surety,  or  a  copy,  shall  be  filed  with  the  com- 
plaint in  an  action  by  him  against  the  principal  for  indemnity.  See  Sexton 
V.  Sexton,  35  Ind.  88;  Arbogast  v.  Hays,  98  Ind.  26;  Lilly  v.  Dunn,  96  Ind. 
220-227;  Marker  v.  Glidewell,  23  Ind.  219;  Cameron  v.  Warbritton,  9  Ind.  351; 
White  V.  Miller,  47  Ind.  385;  1  White  &  T.  Lead.  Cas.  145;  Neilson  v.  Fry, 
16  Ohio  St.  552.  Upon  any  view  that  may  be  taken  of  the  case,  the  attorney's 
fees  should  not  have  been  allowed,  and  to  that  extent  the  judgment  is  too 
large. 

If  within  60  days  appellee  shall  enter  a  remittal  of  $15  as  of  the  date  of  the 
judgment,  the  judgment  will  stand  affirmed,  at  his  costs;  otherwise,  reversed, 
at  his  costs. 


(115  Ind.  257) 

State  ex  rel.  Baldwin,  Atty.  Gen.,  t>.  Insurance  Co.  North  America. 
(Supreme  Cov/rt  of  Indiana.    June  20, 1888.) 

1<  Appbal — ^Rbview — ^Presumptions — Ruling  on  Demthirer. 

Where  a  demurrer  assigning  several  pounds  of  objection  to  a  complaint,  one  of 
which  is  that  two  separate  causes  of  action  are  improperly  united,  is  sustained,  the 
judgment  not  indicating  on  what  ground,  but  separate  actions  were  not  docketed 
between  the  parties  as  required  by  Rev.  St.  Ind.  1881,  %  840,  when  a  demurrer  is  sus- 
tained because  of  the  misjoinder  of  causes  of  action,  it  will  be  assumed  that  the  de- 
murrer was  not  sustained  on  that  ground. 

8.  Insurance— Foreign  Companies— License— Fees— Action  to  Recover. 

Rev.  St.  Ind.  1881.  %  8772,  providing  that  **the  auditor  of  state  shall  have  power 
to  institute  suit  and  prosecutions,  either  by  the  attorney  general  or  such  other  at- 
torneys as  he  may  designate,  for  any  violation  of  any  of  the  provisions  of  the  act" 
relating  to  foreign  insurance  companies  doing  business  in  the  state,  does  not  repeal 
section  5668,  providing  that  the  attorney  general  shall  institute  suit  for  the  recovery 
of  amounts  due  to  the  state  from  any  source,  but  is  simply  cumulative:  and  an  ac- 
tion against  a  foreign  insurance  company  to  recover  taxes  and  license  fees  due  the 
state  IS  properly  brought  by  the  state  on  the  relation  of  the  attorney  general,  al- 
though the  obligation  being  to  the  state,  and  no  individual  having  an  interest 
therein,  no  relator  is  necessary. 

t.  Same— Retaliatory  Act— Constitutional  Law— Equal  Taxation. 

Rev.  St.  Ind.  1888,  §  8778,  providing  that  ^when,  by  the  laws  of  any  other  state, 
any  taxes,  fines,  penalties,  licenses,  fees,  deposits  of  money  or  securities,  or  other 
obligations  or  prohibitions,  are  imposed  upon  insurance  companies  of  this  or  other 
states,  or  their  agents,  greater  than  are  required  by  the  laws  of  this  state,  then  the 
same  obligations  and  prohibitions,  of  whatever  kind,  shall,  in  like  manner  for  like 
purposes,  be  imposed  upon  all  insurance  companies  of  such  states,  and  their  agents; 
all  insurance  companies  of  other  nations,  under  this  section,  shall  be  held  as  of  the 
state  where  they  nave  elected  to  make  their  deposit  and  establish  their  principal 
agency  in  the  United  States.  '*— is  not  unconstitutional,  as  attempting  to  levy  dif- 
ferent fees  for  the  same  privilege  from  different  members  of  the  same  olasa. 
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i.  Sahb— Bnacting  Laws  of  Akotheb  State. 

Neither  is  such  section  unoonstitutional  as  attempting  to  enact  the  laws  of  an- 
other state  on  the  subject  of  insurance  Into  the  statutes  of  Indiana  on  that  subject. 

5.  Same— Certaintt. 

Neither  is  such  section  void  for  uncertainty. 

Appeal  from  circuit  court,  Marion  counly;  J.  G.  Adams,  Judge. 
D.  P.  Baldwin,  Atty.  Gen.,  and  David  Turpie,  for  appellant.    Harris  A 
Calkins  and  Finch  db  Finch,  for  appellee. 

HowK,  J.  In  this  ease  the  only  error  assigned  here  by  the  state  of  Indiana, 
plaintiff  below,  is  the  sustaining  of  defendant's  demurrer  to  plaintiff's  com- 
plaint herein.  In  its  complaint  the  state  alleged  that  defendant  was  an  in- 
sarance  company  organized  in  the  state  of  Pennsylvania,  and  doing  business 
within  the  state  of  Indiana,  and  as  such  governed  by  the  laws  of  this  state. 
That  on  March  3,  1877,  an  act  was  duly  passed  by  the  legislature,  and  ap- 
proved by  the  governor  of  this  state,  entitled  "An  act  to  amend  section  1  of 
an  act  entitled  <  An  act  regulating  foreign  insurance  companies  doing  business 
in  this  stfite,  prescribing  the  duties  of  the  agents  thereof,  and  of  the  auditor 
of  state  in  connection  therewith,  and  prescribing  penalties  for  the  violation  of 
the  provisions  of  this  act,'  approved  December  21,  1865,  and  adding  supple- 
mental sections  thereto."  That  section  3  of  the  above-entitled  act  of  March 
3,  1877,  reads  as  follows:  "When,  by  the  laws  of  any  other  state,  any  taxes, 
fines,  penalties,  licenses,  fees,  deposits  of  money  or  securities,  or  other  obli- 
gations or  prohibitions,  are  imposed  upon  insurance  companies  of  this  or  other 
states,  or  their  agents,  greater  than  are  required  by  the  laws  of  this  state,  then 
the  same  obligations  and  prohibitions,  of  whatever  kind,  shall  in  like  manner, 
for  like  purposes,  be  imposed  upon  all  insurance  companies  of  s^uch  states,  and 
their  agents.  All  insurance  companies  of  other  nations,  under  this  section, 
shall  be  held  as  of  the  state  where  they  have  elected  to  make  their  deposit  and 
establish  their  principal  agency  in  the  United  States."  Now  known  as  sec 
tiou  3773,  Rev.  St.  1881.  And  plaintiff  averred  that  on  the  day  and  year  last 
named,  and  ever  since,  the  law  of  thirf  state  for  the  taxation  of  foreign  insur- 
ance companies  has  been  as  follows:  "Sec.  8.  Every  insurance  company  not 
organized  under  the  laws  of  this  state,  and  doing  business  therein,  shall,  in 
the  months  of  January  and  July  of  each  year,  report  to  the  auditor  of  state; 
under  oath  of  the  president  and  secretary,  the  gross  amount  of  all  receipts  re- 
ceived in  the  state  of  Indiana,  on  account  of  insurance  premiums  for  the  six 
months  last  preceding,  ending  on  the  last  days  of  December  and  June  of  each 
year,  and  shall,  at  the  time  of  making  such  report,  pay  into  the  treasury  of 
the  state  the  sum  of  three  dollars  on  every  one  hundred  dollars  of  such  re- 
ceipts, less  losses  actually  paid  within  the  state. "  That  the  section  last  quoted 
is  section  8  of  "An  act  supplementary  and  amendatory  of  'An  act  to  provide 
for  a  uniform  assessment  of  property,  and  for  the  collection  and  return  of 
taxes  thereon,'  approved  December  21, 1872,"  approved  March  8, 1873.  That 
the  license  fee  required  of  foreign  corporations  doing  business  within  this 
state  is  $30  per  annum.  That  since  the  passage  of  the  aforesaid  act  of  March 
3, 1877,  the  license  fee  imposed  by  the  legislature  of  the  state  of  Pennsylvania! 
upon  foreign  insurance  companies  doing  business  within  that  state  had  been 
$500  per  annum,  as  shown  by  the  statute  of  that  state  entitled  "An  act  to 
revise,  amend,  and  consolidate  the  several  laws  regulating  the  licensing  of 
foreign  insurance  companies,"  approved  April  11,  1868,  of  which  so  much  as 
pertained  to  license,  being  section  6  of  such  act,  was  pleaded  specially,  and^ 
set  out  at  length  in  plaintiff's  complaint  herein.  That  by  an  act  of  the  legis- 
lature of  the  state  of  Pennsylvania  entitled  "An  act  to  establish  an  insurance 
department,"  approved  March  3,  1873,  the  following  is  the  rule  of  taxation 
of  foreign  insurance  companies  doing  business  in  the  state  of  Pennsylvania, 
to^wit:  "No  person  shall  act  as  ai;ent  or  solicitor  in  this  state  of  any  foreign 
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insurance  company  of  another  state  or  foreign  government,  in  any  manner 
whatever  relating  to  riskf},  until  the  provisious  of  this  act  have  been  complied 
with  on  the  part  of  the  company  or  association,  and  there  has  been  granted  to 
said  company  or  association,  by  the  commissioner,  a  certificate  of  authority 
showing  that  the  company  or  association  is  authorized  to  transact. business  in 
this  state,  and  it  shall  be  the  duty  of  every  such  company  or  association,  au- 
thorized to  transact  business  in  this  state,  to  make  report  to  the  commissioner 
in  the  month  of  January  of  each  yefir,  under  oath  of  the  president  or  secretary 
thereof,  showing  the  entire  amount  of  premiums  of  every  character  and  de- 
scription received  by  said  company  or  association  in  this  state  during  the  year 
or  fraction  of  a  year  ending  with  the  3lst  day  of  December  preceding,  whether 
said  premiums  were  received  in  money  or  in  the  form  qf  notes,  credits,  or  any 
otlier  substitute  for  money,  and  pay  into  the  state  treasury  a  tax  of  three  per 
centum  upon  said  premiums,  and  the  commissioners  shall  not  have  power  to 
grant  a  renewal  of  the  certificate  of  said  company  or  association  until  the  tax 
aforesaid  is  paid  into  the  state  treasury."  And  plaintiff  further  averred  that 
defendant  had  wholly  failed  and  refused  to  comply  with  the  provisions  of  the 
statute  of  this  state  above  set  forth,  in  this,  to-wit,  defendant  had  failed  to 
pay  into  the  treasury  of  this  state,  since  3larch  3, 1873,  the  sum  of  $500  per 
year  for  a  license  to  transact  business  within  this  state.  That  there  was  due 
the  state  of  Indiana,  for  unpaid  license  fees,  the  sum  of  $2,000.  That  defend- 
ant had  also  failed  to  pay  taxes  into  the  state  treasury  at  the  rate  of  3  per 
cent,  per  annum  upon  its  gross  receipts.  That  since  the  said  statute  took 
effect  the  gross  receipts  of  premiums  by  defendant,  collected  within  the  state 
of  Indiana,  had  amounted  to  the  sum  of  $200,000.  That  the  taxes  thereon  at 
3  per  cent.,  which  defendant  ought  to  have  paid,  amounted  to  $6,000,  and  the 
sum  actually  paid  was  $2,500,  leaving  the  sum  of  $3,500,  due  and  owing  to 
the  state  of  Indiana,  as  unpaid  taxes,  and  wholly  unpaid.  Wherefore,  etc., 
defendant's  demurrer  to  plaintiff's  complaint  assigned  the  following  grounds 
of  objection  thereto,  namely:  (1)  Because  the  complaint  did  not  state  facts 
sulUcient  to  constitute  a  cause  of  action;  (2)  because  plaintiff  had  not  the 
legal  capacity  to  sue  on  the  relation  of  its  attorney  general,  but  the  action,  if 
at  all  maintainable,  should  have  been  brought  upon  the  relation  of  the  auditor 
of  state;  and  (3)  because  several  causes  of  action  have  been  improperly 
united,  to-wit,  for  taxes  and  for  license  fees.  This  demurrer  was  sustained 
by  the  court,  and,  plaintiff  excepted,  and,  declining  to  amend  or  plead  further, 
the  court  adjudged  that  it  take  nothing  by  its  suit  herein,  etc. 

In  considering  the  question  of  the  sufficiency  of  plaintiff*8  complaint,  we 
will  notice  the  grounds  of  objection  thereto  assigned  by  defendant  in  the  in- 
verse order  of  their  statement  in  its  demurrer.  The  judgment  below  does  not 
indicate  that  the  demurrer  was  sustained  by  the  court  because  several  causes 
of  action  were  united  in  the  complaint,  improperly  or  otherwise.  But  we  may 
well  assume  that  the  complaint  was  not  held  bad  because  of  the  alleged  mis- 
joinder of  causes  of  action  therein ;  for,  if  the  court  hiid  sustained  the  demurrer 
on  the  ground  of  such  alleged  misjoinder,  it  would  have  been  the  duty  of  the 
court,  under  the  statute,  to  have  caused  two  actions  to  be  docketed  between 
the  parties,  and  that  each  should  stand  as  a  separate  action,  which  was  not 
done.  Section  340,  Eev.  St.  1881.  Defendant's  learned  counsel  claim  that 
the  second  cause  of  demurrer  was  well  assigned,  or,  in  other  words,  that  the 
action  was  not  well  brought  upon  the  relation  of  the  attorney  general,  and  that 
it  could  only  be  brought  and  maintained,  under  the  statute,  upon  the  relation 
of  the  auditor  of  state.  In  support  of  this  claim  counsel  cite  and  rely  upon 
the  sixth  clause  of  section  2  of  the  above  entitled  act  of  March  3,  1877,  (now 
known  as  section  3772,  He  v.  St.  1881,)  which  clause  of  the  statute  reads  as 
follows:  ''Sixth.  The  auditor  of  state  shall  also  have  power  to  institute  suit 
and  prosecutions,  either  by  the  attorney  general,  or  such  other  attorneys  as 
he  may  designate,  for  any  violation  of  any  of  the  provisions  of  this  act." 
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Defendant's  counsel  place  too  mncfa  stress,  we  think,  upon  this  statutory  pro- 
vision, when  they  claim  that  it  repeals  by  implication  the  power  of  the  attor- 
ney general  to  sue,  in  the  name  of  the  state,  under  the  provisions  of  section 
5668,  Kev.  St.  1881.  in  force  since  March  10,  1873.  The  utmost  that  can  be 
said  in  regard  to  the  effect  of  the  clause  above  quoted  of  section  3772,  upon 
prior  legislation,  is  that  if  the  case  under  consideration  were  a  suit  wherein  a 
relator  was  necessary,  and  which  could  only  be  brought  or  maintained  upon 
the  relation  of  a  state  officer,  after  the  act  of  March  3, 1877,  took  effect,  either 
the  auditor  of  state  or  tlie  attorney  general  would  have  been  a  competent  re- 
lator herein.  We  are  of  opinion,  however,  that  no  relator  was  necessary  to 
enable  the  state  to  bring  or  maintain  this  action.  Whenever  the  state  has  or 
claims  to  have  a  cause  of  action,  which  it  seeks  to  enforce  in  any  of  its  courts, 
in  the  absence  of  any  statute  to  the  contrary,  we  ttiink  that  the  action  may  be 
brought  in  the  name  of  the  state  of  Indiana,  as  plaintiff,  without  any  relator; 
and  especially  so  where,  as  here,  the  complaint  is  signed  by  the  attorney  gen- 
eral of  the  stnte.  Of  course,  when  the  state  becomes  a  suitor  in  the  courts, 
it  is  as  much  bound  by  the  laws  of  the  land,  by  the  rules  of  pleading  and  prac- 
tice, and  by  the  judgments  and  decisions  of  such  courts,  inferior  or  superior, 
as  any  other  suitor.  It  may  well  be  doubted  whether  th.e  second  cause  of  de- 
murrer assigned  by  the  defendant,  under  our  decisions,  properly  presented  the 
question  of  the  right  or  power  of  the  attorney  general  to  bring  and  prosecute 
this  action  in  the  name  of  the  state;  but,  whether  it  did  or  did  not,  the  ques- 
tion is  in  the  record,  and  it  ought  to  be  decided.  We  do  not  doubt  the  power 
and  authority  of  the  attorney  general  to  commence  the  action  now  before  us> 
and  prosecute  it  to  a  final  determination,  in  the  name  of  the  state  of  Indiana, 
upon  his  own  relation,  or  ex  rel.  the  auditor  of  state,  or  without  any  relator. 
Section  5660,  Rev.  St.  1881.  In  Shane  v.  Francin,  30  Ind.  92,  it  was  held  by 
this  court  that  no  relator  is  necessary  in  an  action  by  the  state,  when  the  ob- 
ligation is  to  the  state,  and  no  individual  has  an  interest  therein  other  than 
that  common  to  all.  In  State  v.  Johnson,  52  Ind.  197,  it  was  also  held  that 
where  a  cause  of  action  exists  in  favor  of  the  state,  and  the  action  is  brought 
in  the  name  of  the  state  for  a  certain  specified  use,  the  words  designating  such 
use  will  be  considered  as  surplusage,  and  the  action  will  be  regarded  as  an 
action  properly  brought  by  the  state.  The  court  there  said:  "By  the  agree- 
ment which  is  the  foundation  of  the  action,  the  decedent  agreed  to  pay  the 
sum  named  directly  to  the  state  of  Indiana,  and  in  such  case  the  action  should 
have  been  brought  in  the  name  of  the  state,  without  any  averment  as  for  whose 
use  it  was  brought."  In  the  case  in  hand,  the  money  sued  for,  if  collected, 
would  belong  to  the  state  of  Indiana,  and  no  individual  would  have  an  interest 
therein,  except  the  interest  common  to  all  the  inhabitants  of  this  state.  In 
such  a  case  no  relator  is  necessary. 

But  the  principal  and  most  important  questions  in  the  case  at  bar  are  pre- 
sented by  the  first  ground  of  objection  to  plaintiff's  complaint  assigned  in  de- 
fendant's demurrer,  namely,  that  the  facts  stated  in  such  complaint  were  not 
sufficient  to  constitute  a  cause  of  action.  These  questions  are  by  no  means 
free  from  difficulty,  but  they  have  been  ably  and  exhaustively  discussed  on 
both  sides,  in  the  oral,  written,  and  printed  arguments  of  counsel  learned  in 
the  law.  Defendant's  counsel  insist  that  plaintiff's  action  will  not  lie  for 
three  reasons,  namely:  (1.)  Because  section  3  of  the  aforesaid  act  of  March 
8, 1877,  is  unconstitutional  and  void;  (2)  because  taxes  cannot  be  levied  nor 
penalties  laid  by  reference  merely  to  the  laws  of  another  state  or  nation;  (3) 
because  such  section  3  is  void  for  uncertainty. 

We  will  consider  and  pass  upon  the  various  objection  urged  by  defendant's 
counsel  to  the  constitutionality  and  validity  of  section  3  of  the  above-entitled 
act  of  March  3, 1877,  (section  3773,  Rev.  St.  1881, )  in  the  same  ordej,  as  nearly 
as  practicable,  as  that  in  which  counsel  have  presented  them.  We  may  premise, 
however,  that  the  primary  rule  in  all  statutory  exposition  and  interpretation, 
v.l7N.E.no.5— 37 
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often  recognized  and  applied  in  our  decisions,  is  to  explore,  and  if  possible 
discover,  the  legislative  Intention  in  the  enactment  of  the  particular  statute 
which  at  the  time  is  the  subject  of  inquiry  and  C9iisideration.  It  must  appear 
that  the  statute  is  clearly  repugnant  to  or  in  conflict  with  some  provision  of 
our  fundamental  laws,  state  or  federal,  or  its  provisions  must  be  upheld,  and, 
if  possible,  must  be  enforced.  In  all  cases,  when  the  constitutionality  of  a 
statute  is  merely  doubtful,  it  is  clearly  thedutyof  the  courts  to  solve  all  doubts 
in  favor  of  the  statute,  and  sustain  and  uphold  the  constitutionality  of  the 
law,  if  it  can  be  done  by  any  fair  construction.  This  is  the  doctrine  of  the 
decisions  of  this  court,  from  its  organization  down  to  the  present  time.  Clare 
V.  State,  68  Ind.  17,  and  cases  cited;  McComaa  v.  Krv^^  81  Ind.  327;  Warren 
V.  Britton,  84  Ind.  14;  8tate  v.  Johnston,  101  Ind.  228;  Robinson  v.  Schenek, 
102  Ind.  307, 1  N.  E.  Eep.  698.  With  these  general  rules  in  mind,  we  proceed 
DOW  to  the  consideration  and  decision  of  the  important  questions  so  ably  pre- 
sented and  discussed  in  this  case  by  the  learned  counsel  as  well  of  the  defend- 
ant as  of  the  plaintiff  herein. 

1.  Is  section  3  of  the  amendatory  and  supplemental  i\ct  aforesaid  of  March 
3,  1877,  (section  3773,  supra,)  unconstitutional  and  void?  It  may  be  pre- 
mised that  the  first  valid  legislation  of  this  state,  in  relation  to  foreign  in- 
surance companies  and  their  agents,  doing  business  in  this  state,  was  an  act 
entitled  *'An  act  regulating  foreign  insurance  companies  doing  business  in 
this  state,  prescribing  the  duties  of  the  agents  thereof,  and  of  the  auditor  of 
state  in  connection  therewith,  and  providing  penalties  for  the  violation  of  the 
provisions  of  this  act,"  approved  December  21,  1865,  (Acts  1865,  Sp.  Sess., 
p.  105  et  seq.)  This'act  contained  eight  sections,  exclusive  of  the  emergency 
section ;  of  which  sections  2,  4,  5,  6,  and  7  are  still  in  force,  and  are  now 
known,  respectively,  as  sections  3766,  3769.  3770,  3771,  Rev.  St.  1881.  Sec- 
tion 3  of  the  act  of  December  21, 1865,  was  amended  by  an  act  approved  March 
12,  1875,  (Acts  1875,  Sp.  Sess.,  p.  51.)  The  amended  section  is  yet  in  force, 
and  is  now  known  as  section  3767,  Rev.  St.  1881.  The  amendatory  and  sup- 
plemental act  of  March  3,  1877,  contained  three  sections,  exclusive  of  the  sec- 
tion declaring  an  emergency.  Section  1  of  such  amendatory  act  amended 
section  1  of  the  act  of  December  21,  1865,  and  sections  2  and  3  were  supple- 
mental sections.  Acts  of  1877,  Reg.  Sess.,  p.  65  et  seq.  These  three  sections 
are  still  in  force,  and  are  now  known,  respectively,  as  sections  3765,  3772, 
3773,  Rev.  St.  1881.  Sections  3765  to  3773,  supra,  inclusive,  contain  the 
law  of  this  state  regulating  foreign  insurance  companies  doing  business 
therein,  and  prescribing  the  duties  of  the  agents  of  such  companies,  and  of 
the  auditor  of  state  in  connection  with  such  business,  in  force  at  the  time 
plaintiff's  alleged  cause  of  action  accrued  against  the  defendant,  and  at  the 
time  this  suit  was  commenced,  and  still  in  full  force.  The  principle  that  a 
state  may  impose  upon  a  foreign  corporation,  as  a  condition  of  coming  into  or 
doing  business  within  its  territory,  any  terms,  conditions,  and  restrictions  it 
may  think  proper,  tiiat  are  not  repugnant  to  the  constitution  or  laws  of  the 
United  States,  is  firmly  established  by  the  decisions  of  the  supreme  court  of 
the  United  States.  Bank  v.  Earle,  13  Pet.  519;  Insurance  Co.  v.  French, 
18  How.  404;  Paul  v.  Virginia,^  Wall.  168;  Ducat  v.  Chicago,  10  Wall. 
410;  Doyle  v.  Insurance  Co,,  94  U.  S.  535.  In  PaiU  v.  Virginia,  supra, 
the  court  said:  **The  corporation,  being  the  mere  creation  of  the  law,  can 
have  no  legal  existence  beyond  the  limits  of  the  sovereignty,  where  created. 
As  said  by  this  court  in  Bank  v.  Earle:  "It  must  dwell  in  the  place  of  its 
creation  and  cannot  migrate  to  another  sovereignty.  The  recognition  of  its 
existence,  even  by  other  states,  and  the  enforcement  of  its  contracts  made 
therein,  depend  purely  upon  the  comity  of  those  states, — a  comity  which  is 
never  extended  where  the  existence  of  the  corporation  or  the  exercise  of  its 
powers  is  prejudicial  to  their  interests  or  repugnant  to  their  policy.  Having 
no  absolute  right  of  recognition  in  other  states,  but  depending  for  such  recog- 
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nition  and  the  enforcement  of  its  contracts  upon  their  assent,  it  follows,  as  a 
matter  of  course,  that  such  assent  may  be  granted  upon  such  terms  and  con- 
ditions as  those  states  may  think  proper  to  impose.  Tliey  may  exclude  the 
foreign  corporation  entirely.  They  may  restrict  its  business  to  particular  lo- 
calities, or  they  may  exact  such  security  for  the  performance  of  its  contracts 
with  their  citizens  as,  in  their  judgment,  will  best  promote  the  public  in- 
terest. The  whole  matter  rests  in  their  discretion."  Such  is  the  law  appli- 
cable to  the  question  we  are  now  considering,  as  it  is  declared  by  the  highest 
court  of  last  resort,  under  our  form  of  government.  Under  this  law,  and  in 
the  exercise  of  supreme  and  sovereign  power,  the  general  assembly  of  this 
state  enacted  the  above-entitled  act  of  December  21, 1865,  and  the  subsequent 
acts  amendatory  thereof,  or  supplemental  thereto,  heretofore  described  and 
cited  herein.  In  these  acts  the  state  of  Indiana  has  imposed  upon  the  defend- 
ant herein,  and  upon  other  foreign  insurance  companies,  as  a  condition  of 
coming  into  or  doing  business  within  its  territory,  such  terms,  conditions,  and 
restrictions  as  the  state  has  thought  proper.  We  have  been  unable  to  dis- 
cover, either  from  our  own  search  and  examination,  or  by  the  aid  of  the  briefs 
of  defendant's  counsel,  that  any  one  or  more  of  such  terms,  conditions,  or  re* 
strictions  are  repugnant  to  the  constitution  or  laws  of  the  United  States.  Un- 
der the  decisions  of  the  supreme  court  of  the  United  States  heretofore  cited, 
it  must  be  held,  therefore,  that  the  terms,  conditions,  and  restrictions,  im- 
posed by  our  statute  regulating  foreign  insurance  companies  doing  business 
in  this  state,  were  such  as  the  state  might  lawfully  impose  upon  the  defend- 
ant herein,  and  other  similar  corporations,  as  a  condition  of  coming  into  or 
doing  business  within  its  territory. 

Much  of  the  able  brief  of  defendant's  counsel  is  devoted  to  the  consideration 
of  the  question  whether  the  moneys  sued  for  by  the  state  in  this  action  are 
taxes  for  revenue,  or  license  fees  exacted  by  virtue  of  the  police  power  of  the 
state.  Counsel  conclude,  however,  that,  whether  such  moneys  are  taxes  for 
revenues  or  license  fees  exacted  as  aforesaid,  it  must  he  held  that  section  3 of 
the  above-entitled  act  of  March  3,  1877,  is  void,  because  it  attempts  to  levy 
different  fees  for  the  same  privilege,  from  different  members  of  the  same  class. 
But  it  is  immaterial,  as  it  seems  to  us,  whether  the  moneys  demanded  by  the 
state  of  the  defendant  herein,  under  the  provisions  of  said  section  3,  (section 
3773  supra,)  are  to  be  regarded  as  taxes  for  revenue  or  as  license  fees.  In 
neither  case  is  such  section  of  the  statute  justly  obnoxious  to  the  charge  of  in- 
equality in  its  provisions,  in  the  sense  that  would  render  it  unconstitutional. 
In  Insurance  Co,  v.  WelcJi,  29  Kan.  672,  a  case  very  similar  to  the  one  now 
before  us,  the  same  objection  was  urged  to  the  retaliatory  section  of  the  Kan- 
sas statute  regulating  foreign  insurance  companies  doing  business  in  that 
state  as  the  objection  we  are  now  considering  to  our  statute;  and  it  was  held 
by  the  supreme  court  of  Kansas  that  such  objection  was  not  well  taken.  The 
court  there  said:  "The  legislature  may  classify  for  the  purposes  of  taxation 
or  license,  and  when  the  classification  is  in  its  nature  not  arbitrary,  but  just 
and  fair,  there  can  be  no  constitutional  objection  to  it.  *  *  *  Here  for- 
eign insurance  companies  are  classified  by  the  states  from  which  they  come, 
and,  when  we  consider  the  purposes  of  such  classification,-  it  cannot  be  held 
that  there  is  anything  arbitrary  or  unjust  therein.  But,  doubtless,  this  charge 
is  not  to  be  considered  as  within  the  constitutional  restrictions  as  to  taxation, 
but  rather  in  the  nature  of  a  license  or  condition  of  entering  this  state  and 
transacting  business  within  its  limits."  What  is  here  said  by  the  supreme 
court  of  Kansas  upon  the  point  under  consideration  meets  our  full  approval. 
Moneys  which  have  or  may  become  due  to  the  state  from  any  foreign  insur- 
ance company,  under  the  provisions  of  the  retaliatory  section  of  our  statute 
regulating  foreign  insurance  companies  doing  business  in  this  state,  are  or 
will  be  due  and  payable  as  a  part  of  the  terms  or  conditions  of  its  entering 
this  state  and  transacting  business  within  its  limits.    Such  retaliatory  section 
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of  our  foreign  insurance  company  statutes,  therefore,  is  not  within  our  con- 
stitutional restrictions  in  relation  to  taxation.  Defendant's  counsel  are  mis- 
taken, we  think,  in  their  construction  of  such  retaliatory  section  of  our  stat- 
ute, when  they  assert,  as  they  do,  that,  in  and  by  such  section,  the  general 
assembly  of  this  state  have  enacted,  or  have  attempted  to  enact,  '*the  laws  of 
Pennsylvania  on  the  subject  of  insurance  into  our  statutes  on  that  subject." 
Nothing  of  that  kind  is  done,  or  is  attempted  to  be  done,  in  or  by  such  sec- 
tion, if  fairly  construed.  Nor  can  it  be  said,  with  any  degree  of  legal  accu- 
racy, that,  by  the  enactment  of  such  retaliatory  section,  the  general  assembly 
of  this  state  have  '* adopted,"  or  have  attempted  to  '* adopt,''  the  statute  laws 
of  the  state  of  Pennsylvania,  or  any  part  thereof,  upon  the  subject  of  insur- 
ance, or  upon  any  other  subject.  To  the  people  and  courts  of  this  state  the 
statutes  of  the  state  of  Pennsylvania  on  the  subject  of  insurance,  since  such 
retaliatory  section  became  a  part  of  our  law,  have  been,  as  they  were  before, 
facts  mertjly,  and,  aa  such,  they  must  be  pleaded  and  proved  by  any  party  who 
relies  upon  their  existence  as  constituting  a  part  of  his  cause  of  action.  But 
we  need  not  extend  this  opinion  further  in  the  examination  and  consideration 
of  the  questions  presented  for  decision  in  the  case  at  bar.  It  is  clear  to  our 
minds  that  section  3,  above  quoted,  of  the  above-entitled  act  of  March  8, 1877,. 
(section  3773,  supra,)  sometimes  called  and  known  as  the  i^etaliatory  section 
of  our  statutes  regulating  foreign  insurance  companies  doing  business  in  this 
state,  is  not  repugnant  to,  or  in  conflict  with,  any  provision  of  our  fundamen- 
tal laws,  state  or  federal.  But  such  section  is,  we  think,  a  constitutional  and 
valid  exercise  of  legislative  will,  is  not  void  for  uncertainty,  Is  susceptible  of 
enforcement,  and  ought  to  be  enforced  upon  the  happening  of  the  contingency 
therein  mentioned.  Similar  legislation  to  tliat  of  our  retaliatory  section  has 
been  upheld  as  constitutional,  and  enforced  by  the  courts  of  last  resort,  in  the 
states  of  Virginia,  Illinois,  Kansas,  and  New  York.  Qoldsmith  v  Insurarkce 
Co,,  62  Ga.  379;  Insurance  Co,  v.  Simgert,  104  Hi.  653;  insurance  Co,  v. 
Welch,  29  Kan.  672;  People  v.  Association,  92  N.  Y.  311.  See,  also,  as  bear- 
ing upon  the  questions  under  consideration,  Insurance  Co,  v.  Brim,  111  Ind. 
281,  12  N.  E.  Rep.  315,  and  Insurance  Co.  v.  Burdeii,  112  Ind.  204. 13  N.  E. 
Bep.  705,  and  cases  cited.  Our  conclusion  is  that  the  court  below  erred  in  sus- 
taining defendant's  demurrer  to  plaintiff's  complaint  herein.  The  judgment  is 
reversed,  with  costs,  and  the  cause  is  remanded,  with  instructions  to  overrule 
the  demurrer  to  the  complaint,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 


(115  Ind.  291) 

Blackmer,  Treasurer,  etc.,  v.  Royal  Ins.  Co.  of  Liverpool  et  dl. 
{Supreme  Court  of  IndUma^   June  22, 1888.) 

1.  InSURAKCB— POBBIGN  COMFANIBS  —  LICENSE  FbES  —  CONSTITUTIOKAL  LjLW— EqUAL 

Taxation. 

Rev.  St.  Ind.  1881,  %  8773,  providing  that  **  when,  by  the  laws  of  any  other  state, 
anv  taxes,  fines,  penalties,  licenses,  fees,  deposits  of  money,  or  securities,  or  other 
ohligations  or  prohibitions,  are  imposed  upon  insurance  companies  of  this  or  other 
states,  or  their  agents,  greater  than  are  required  by  the  laws  of  this  state,  then  the 
same  obligations  and  prohibitions  of  whatever  kind  shall  in  like  manner,  for  like 
purposes,  DO  imposed  upon  all  insurance  companies  of  such  states,  and  their  agents; 
all  insurance  companies  of  other  nations  under  this  section  shall  be  held  as  of  the 
state  where  they  have  elected  to  make  their  deposit  and  establish  their  principal 
agency  in  the  United  States,  *'— is  not  unconstitutional  as  attempting  to  levy  dif- 
ferent fees  for  the  same  privilege,  from  different  members  of  the  same  class. 

2.  Same— Enaotino  Laws  of  Anotheb  State. 

Neither  is  such  section  unconstitutional  as  attempting  to  enact  the  laws  of  an- 
other state  on  the  subject  of  insurance  in  the  statutes  of  Indiana* 

8.  Sam»— Certainty. 

Neither  is  such  section  void  for  uncertainty.  Following  SUUe  v.  Insurance  Co., 
ante,  574. 
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4.  BAans— AonoN  to  Rboover— Parties  Plaintiff. 

The  le^slature  of  Kew  York  having  imposed  upon  insurance  companies  of  other 
states  doing  business  there  a  tax  greater  than  that  Imposed  by  Indiana,  and  requir- 
ing It  to  be  paid  to  the  treasurer  of  the  fl.re  department  of  each  city,  or  to  the  city 
treasurer,  who  should  have  all  the  powers  of  such  treasurer  of  the  fire  department 
in  cities  where  there  was  none,  the  treasurer  of  such  city  in  Indiana  cannot  main- 
tain an  action  against  a  New  York  company  for  taxes  under  said  section,  as  the  col- 
lection thereof  is  the  duty  of  the  state  officers  only ;  Acts  Ind.  1873,  p.  205,  §  8,  provid- 
ing that  such  companies  shall  report  their  earnings  to  the  auditor  of  the  state,  and 
pay  taxes  thereon  into  the  state  treasury. 

Appeal  from  circuit  court,  Tippecanoe  county;  David  P.  Vinton,  ttudge. 

Action  by  Collins  Blackmer,  treasurer  of  the  city  of  La  Fayette,  on  behalf 
of  the  fire  department  of  that  city,  against  the  Royal  Insurance  Gompanj  of 
Liverpool,  and  Edward  Groenendyke.  agent  of  said  company,  to  recover  taxes 
due  to  said  fire  department.  Judgment  for  defendants  on  demurrer.  Plain- 
tiff appealed. 

James  R,  Camahan  and  2>.  P.  Baldwin,  for  appellant.  McDonald  d'  But- 
ler and  Finch  d  Finch,  for  appellees. 

HowK,  J.  tn  this  case,  appellant,  Blackmer,  treasurer  of  the  city  of  La 
Fayette,  on  behalf  of  the  fire  department  of  said  city,  sued  the  defendants,  the 
Boyal  Insurance  C!ompany  of  Liverpool,  and  £dward  Groenendyke,  agent  of 
such  company  at  said  city  of  La  Fayette.  Defendants  separately  demurred 
to  the  complaint  herein,  upon  the  ground  that  it  did  not  state  facts  sufiicient 
to  constitute  a  cause  of  action.  These  demurrers  were  sustained  by  the  court 
below,  and  to  these  rulings  plaintiff  excepted,  and,  declining  to  amend,  the 
court  adjudged  that  he  take  nothing  by  his  suit,  and  that  defendants  recover 
of  him  their  costs.  Plaintiff  has  appealed,  and  has  here  assigned  as  errors  the 
sustaining  of  the  demurrers  to  his  complaint. 

Plaintiff  alleged  in  bis  complaint  that  said  Royal  Insurance  Company  was 
duly  incoi-porated  under  the  laws  of  England,  for  the  purpose  of  taking  risks 
against  loss  or  damage  by  fire,  and  had  elected  to  make  its  place  of  deposit 
and  -establish  its  principal  agency  in  this  country,  in  the  city,  county,  and^ 
state  of  New  York;  that  said  insurance  company,  by  its  agent  and  co-defend- 
ant, Groenendyke,  had  been  carrying  on  the  business  of  fire  insurance  in  said 
city  of  La  Fayette  continuously  since  March  3, 1877;  that  said  insurance  com- 
pany, by  its  agents,  had  received  as  premiums  on  insurance  against  loss  or 
damage  by  fire  upon  property  situate  within  the  corporate  limits  of  said  city 
of  La  Fayette,  since  March  8, 1877,  and  prior  to  September  1,  1879,  the  sum 
of  810,000;  that  the  city  of  La  Fayette  had,  under  the  control  of  its  common 
council,  an  organized  fire  department,  which  department  had  no  treasurer; 
that,  as  treasurer  of  such  city,  plaintiff  had  authority  to  collect  all  moneys  due 
said  fire  department,  for  the  use  and  benefit  thereof,  from  insurance  companies 
transacting  fire  insurance  within  said  city,  organized  under  the  laws  of  any 
other  nation  and  country,  but  having  their  principal  place  of  deposit  and 
principal  agency  in  the  United  States,' for  the  transaction  of  business,  in  an- 
other state  than  the  state  of  Indiana,  and  not  incorporated  under  the  laws  of 
this  state.  Plaintiff  then  set  out  in  his  complaint  section  8,  of  the  amenda- 
tory and  supplemental  act  of  March  3,  1877,  regulating  foreign  insurance 
companies  doing  business  in  this  state,  (section  8773,  Rev.  St.  1881,)  as  fol- 
lows: "When,  by  the  laws  of  any  other  state,  any  taxes,  fines,  penalties, 
licenses,  fees,  deposits  of  money  or  securities,  or  other  obligations  or  prohibi- 
tions, are  imposed  upon  insurance  companies  of  this  or  other  states,  or  their 
agents,  greater  than  are  required  by  the  laws  of  this  state,  then  the  same  ob- 
ligations and  prohibitions,  of  whatever  kind,  shall,  in  like  manner  for  like 
purposes,  be  imposed  upon  all  insurance  companies  of  such  states,  and  their 
agents.  All  Insurance  companies  of  other  nations,  under  this  section,  shall  be 
held  as  of  the  state  where  they  have  elected  to  make  their  deposit  and  estab- 
lish their  principal  agency  in  the  United  States."    Plaintiff  then  averred  that 
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the  legislature  of  the  state  of  New  York,  on  the  19th  day  of  May,  1876,  en- 
acted a  law  entitled  '*  An  act  to  require  the  payment  of  certain  premiums  to 
the  fire  departments  of  cities  and  incorporated  villages,  by  fire  insurance  com- 
panies not  organized  under  the  laws  of  the  state  of  New  York,  but  doing  busi- 
ness therein;"  that  by  such  law  it  was  provided  as  follows:  "There  shall 
be  paid  to  the  trejisurer  of  the  fire  department  of  every  city  or  incorporated 
village  of  this  state,  for  the  use  of  such  fire  department, — and  when  no  treas- 
urer of  a  fire  department  exists,  then  to  the  trefisurer  of  such  city  or  village 
who,  for  the  purposes  of  this  act,  shall  have  the  same  powers  as  the  treasurers 
of  fire  departments, — on  the  1st  day  of  November  of  each  year,  by  every  per- 
son who  shall  act  as  agent  for  or  on  behalf  of  any  individual  or  association  of 
individuals,  not  incorporated  under  the  laws  of  this  state,  to  effect  insurance 
Against  loss  or  injury  by  fire  upon  property  in  this  state,  although  suph  in- 
dividual or  association  may  be  incorporated  for  tiiat  purpose  by  any  other  state 
or  country,  the  sum  of  two  dollars  upon  the  hundred  dollars,  and  that  rate 
upon  the  amount  of  all  premiums  which,  during  the  year  or  part  of  a  year 
ending  on  the  last  preceding  1st  day  of  September,  shall  have  been  received  by 
fiuch  agent  or  person,  or  received  by  any  other  person  for  him,  or  shall  have 
been  agreed  to  be  paid  for  any  insurance  effected,  or  agreed  to  be  effected,  or 
promised  by  him  as  such  agent,  or  otherwise  to  be  effected,  against  loss  or  in- 
jury by  tire  upon  property  situate  within  the  corporate  limits  of  such  city  or 
village."  Plaintiff  further  averred  that  the  law  last  quoted  was  still  in  force 
in  the  state  of  New  York  and  applicable  to  fire  Insurance  companies  of  this  and 
other  states;  that  by  said  law  there  was  collectible  from  fire  insurance  com- 
panies of  this  and  other  states  the  sum  of  $2  upon  the  $100,  and  at  that  rate 
upon  all  premiums  which  had  been  received,  and  had  been  agreed  to  be  paid, 
for  insurance  effected  against  loss  and  injury  by  fire  upon  property  within  the 
corporate  limits  of  the  city  or  incorporated  village  where  such  company  should 
transact  business  within  the  state  of  New  York;  that  said  tax  and  fee  of  2 
per  cent.,  so  imposed  by  said  law  of  the  state  of  New  York,  was,  by  that 
amount,  greater  than  was  imposed  and  required  for  a  like  purpose  by  the  laws 
of  this  state  from  insurance  companies  of  other  states  doing  business  in  this 
state;  that,  by  reason  of  the  premises,  defendants  were  indebted  to  the  fire  de- 
partment of  said  city  of  La  Fayette  in  the  sum  of  $200,  being  2  per  centum 
of  the  amount  of  money  received  and  agreed  to  be  paid  to  said  Royal  Insur- 
ance Company,  defendant,  for  insurance  effected  and  agreed  to  be  effected 
against  loss  and  injury  by  fire  upon  property  within  the  corporate  limits  of  the 
city  of  La  Fayette,  since  March  3, 1877,  and  prior  to  September  1, 1879;  and 
that  said  sum  of  money  was  then  due,  owing,  and  wholly  unpaid.  Wherefore* 
etc. 

Two  questions  are  presented  for  decision  by  the  record  of  this  cause,  and 
the  error  assigned  thereon,  which  may  be  thus  stated,  namely:  (1)  Is  sec- 
tion 8  of  the  amendatory  and  supplemental  act  of  March  8, 1877,  (section  3778, 
Kev.  St.  1881,)  regulating  foreign  insurance  companies  doing  business  in  this 
state,  etc.,  a  constitutional  and  valid  law?  And,  (2)  conceding  such  section 
3  to  be  a  constitutional  and  valid  statute,  does  plaintiff's  complaint  herein 
state  a  case  within  its  purview,  and  within  the  intent  of  the  law-making 
power  of  the  state,  in  its  enactment? 

The  first  of  these  questions  we  examined  and  decided  in  the  recent  case  of 
State  V.  Insurance  Co,,  ante,  674,  (at  the  present  term.)  In  the  case  cited, 
we  held,  upon  full  consideration,  as  we  do  here,  that  such  section  3  (section 
3773,  itupra)  is  not  in  confiict  with  any  provision  of  our  fundamental  laws, 
state  or  federal,  but  is  a  constitutional  and  valid  law.  Goldsmith  v.  Insure 
ance  Co.,  62  Ga,  379;  Insurance  Co,  v.  Swigert,  104  111.  653;  Insurance  Co, 
V.  Welch,  29  Kan.  672;  People  v.  Association^  92  N.  Y,  311;  Insurance  Co,  v. 
Burdett,  112  Ind.  204,  13  N.  E.  Rep.  705. 

2.  We  are  of  opinion  that  the  second  question,  above  stated,  must  be  an- 
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swered  in  the  negative;  that  the  case  made  by  the  facts  averred  in  the  com- 
phiint  herein  does  not  come  within  the  scope  of  such  section  3,  or  within  the 
letter,  spirit,  or  intention  of  any  of  its  provisions.  The  first  valid  legislation 
of  this  state,  in  relation  to  foreign  insurance  companies,  eo  nomine,  was  "An 
act  regulating  foreign  insurance  companies  doing  business  in  this  state,  pre- 
scribing the  duties  of  the  agents  thereof,  and  of  the  auditor  of  state  in  con- 
nection therewith,  and  providing  penalties  for  the  violation  of  the  provisions 
of  this  act,"  approved  December  21,  18(55,  (Acts  1865,  Sp.  Sess.  p  105  et  seq.). 
Such  foreign  insurance  companies  were  not  required  to  pay  any  taxes,  or  any 
money  in  the  nature  of  taxes,  by  the  provisions  of  this  act.  The  only  moneys 
which  such  companies  or  their  agents  were  required  to  pay  for  any  purpose 
by  the  above-entitled  act  were  certain  small  fees  to  the  auditor  of  state  for  his 
services  under  such  act.  On  March  8,  1873,  an  act  was  approved  entitled 
"An  act  supplementary  and  amendatory  of  an  act  entitled  'An  act  to  provide 
for  a  uniform  assessment  of  property,  and  for  the  collection  and  return  of 
taxes  thereon,'  approved  December  21,  1872."  Acts  1873,  p.  205  et  seq.  Sec- 
tion 8  of  this  latter  act  reads  as  follows:  "Sec.  8.  Every  insurance  company 
not  organized  under  the  laws  of  this  state,  and  doing  business  therein,  shall, 
in  the  months  of  January  and  July  of  each  year,  report  to  the  auditor  of  state, 
under  oath  of  the  president  and  secretary,  the  gross  amount  of  all  receipts  re- 
ceived in  the  state  of  Indiana  on  account  of  insurance  premiums,  for  the  six 
months  last  preceding,  ending  on  the  last  days  of  December  and  June  of  each 
year,  and  shall,  at  the  time  of  making  such  report,  pay  into  the  treasury  of 
the  state  the  sum  of  three  dollars  on  every  one  hundred  dollars  of  such  receipts, 
less  losses  actually  paid  within  the  state."  It  will  be  seen  from  its  provisions 
that  this  section  of  the  statute  provides  for  the  assessment  and  payment,  semi- 
annually, by  foreign  insurance  companies  doing  business  in  this  state,  of  a 
tax  on  their  premium  receipts,  less  losses  actually  paid  within  the  state,  as 
revenue  for  state  purposes.  It  was  the  first  and  only  statute  of  this  state  pro- 
viding for  such  taxation  during  the  period  of  time  covered  by  plaintiff's  al- 
leged cause  of  action,  and  continued  in  force  until  it  was  superseded  by  sec- 
tion 6351,  Bev.  St.  1881,  which  became  in  force  on  March  29, 1881.  We  have 
never  had  any  statute  which  autliorized  the  cities  or  incorporated  towns  of 
this  state,  or  any  of  their  officers,  to  assess  or  collect,  by  any  form  of  proced- 
ure of  foreign  insurance  companies  or  their  agents  transacting  the  business 
of  insurance  within  their  corporate  limits,  any  such  taxes  as  those  described 
in  the  complaint  herein.  We  are  clearly  of  the  opinion  that  plaintiff's  pend- 
ing action  is  not  authorized  by  any  of  the  provisions  of  section  3  of  the 
amendatory  and  supplemented  act  of  March  3,  1877,  (section  3773,  tfupra,)  or 
by  any  other  statute  of  this  state.  Indeed,  it  is  apparent,  we  think,  from  the 
titles  of  the  several  acts  in  relation  to  foreign  insurance  companies  and  from 
all  the  provisions  of  such  acts,  that  the  general  assembly  committed,  and  in- 
tended to  commit,  the  entire  regulation  of  such  companies,  under  the  law,  to 
the  state  officers  exclusi  vely,  and  especially  the  collection  of  all  such  taxes  as 
were  or  might  be  assessed  against  such  companies,  as  well  under  the  provis- 
ions of  such  section  3  (section  3773,  supra)  as  under  those  of  said  section  8, 
last  above  quoted.  Our  conclusion  is  therefore  that  the  court  below  commit- 
ted error  in  sustaining  the  separate  demurrers  of  the  defendants  to  the  com- 
plaint herein.    The  judgment  is  reversed,  with  costs. 

(116  Ind.  696)  

BiAOKMBB,  Treasurer,  etc.,  v.  Homb  Ins.  Co.  of  New  York  et  aU 
{Supreme  Court  of  India/na.    June  22, 1888.) 
Appeal  from  circuit  court.  Tippecanoe  county;  David  P.  Vinton,  Judge, 
Jaa.  R.  Canwhom  and  D,  P.  BaldwiTi^  for  appellant.    McDonald  &  Butler  and 
FiTUih,  A  Mnoh^  tor  appellees. 

HowK,  J.    By  the  record  of  this  cause,  and  the  error  assigned  thereon,  substantiaUy 
the  same  questions  are  presented  for  decision  as  those  which  were  considered  and  d^ 
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dded  by  thiB  court  in  the  recent  oaeeB  of  State  ▼.  Iwrnranoe  Co.,  ante,  574,  and  BUidb' 
merr.  Inaurance  Co.y  ante^  580,  (at  the  present  term.)  Upon  the  authoritjr  of  tha 
oases  cited,  the  judgment  is  reversed,  with  costs. 


<115  Ind.  878) 

Louisville,  N.  A.  &  C.  R.  Co.  t).  Wright. 
(Supreme  Court  of  Indiana,    June  20, 1888.) 

1.  Uastbb  and  SsBVANr— Assuhptiox  of  Risk— Railroad  Cokpaniks— Bridoks. 

A  brakeman,  on  so  dark  a  night  that  be  could  not  see  around  him,  at  the  re- 
quest of  the  en^neer  in  charge  of  the  train,  went  to  the  top  of  a  oar  to  set  the 
brakeSf  as  was  his  duty,  and,  without  any  fault  of  his  own,  was  knocked  off  the  car, 
and  seriously  injured,  by  his  head  coming  in  contact  with  a  bridge,  built  by  the  de- 
fendant company  so  low  as  not  to  allow  a  man  on  the  top  of  a  car  to  walk  and  stand 
erect.  The  brakeman  had  no  knowledjee  or  express  notioe  of  the  dangerous  nature 
of  the  bridge,  or  any  onportunity  of  finding  out  its  dangerous  character.  Held, 
that  he  was  entitled  to  auma^es  against  the  defendants,  as  on  entering  their  serv- 
ice he  did  not  assume  risks  oi  unusual  danger,  of  which  he  had  no  knowledge,  and 
of  which  he  was  not  bound  to  take  notice.^ 

9.  Sams— Nbgliobnce— -Instructions. 

In  an  action  by  a  brakeman  against  his  employer  ^or  personal  injuries,  there  be- 
ing no  dispute  as  to  the  facts,  an  instruction  that  it  is  negligence,  for  which  a  rail- 
wav  company  is  liable,  to  construct  and  maintain  a  bridge  only  four  feet  and  nine 
inches  above  the  tops  of  the  cars,  where  it  was  plaintiff^s  duty  to  go  to  operate  the 
brakes,  is  proper.* 

8.  Samb— Eyidbncs— CoNSTRUCTioir  OF  Bridobs  bt  othbb  Roadb. 

In  an  action  against  a  railroad  by  a  brakeman  for  injuries  received  from  beinff 
struck  by  a  bridge,  it  Is  no  error  to  exclude  evidence  that  there  are  bridges  on  aU 
railways  in  the  United  States  too  low  for  brakemen  standing  or  walking  on  the  top 
of  ordinary  box  cars  to  pass  under  with  safety. 

4  Bamb— NoTicB  TO  Railroad— EviDBNCB  of  othbb  Accidbnts. 

In  an  action  for  injuries  received  by  a  brakeman  from  being  straok  bv  a  bridges 
it  is  competent,  for  the  purpose  of  showing  knowledge  on  the  part  of  the  railroad 
company  that  the  bridge  was  dangerous,  to  show  that,  prior  to  the  time  of  plaintiiTs 
injuries,  other  persons  had  been  struck  in  the  same  manner,  and  seriously  injured.* 

5.  EviDBNCB— Admissions— Offbrs  of  Compromisb. 

A  letter  written  by  plaintiff  to  'defendant,  before  action  brought,  containing  an 
offer  or  proposition  for  a  compromise  of  a  legal  controversy,  not  accepted,  cannot 
be  produced  in  evidence  for  or  against  either  party.* 

«.  Damaobs— Fob  Pbrsonal  In^tribs—Evidbnob— Opinion. 

A  doctor  having  been  at  time  of  trial  a  practicing  physician  and  surgeon  for  more 
than  20  years,  but  who  had  not  attendea  plaintiff  continuously  up  to  the  time  of 
trial,  is  competent  to  give  evidence  as  to  the  probable  result  of  plaintiff's  injuries.* 

>  It  is  the  dutv  of  a  railroad  comi>any  to  so  construct  its  track  and  bridges  as  will  make 
them  safe  for  its  employes  to  perform  their  duties;  and  a  party  entering  its  service 
has  a  right  to  assume  that  this  obligation  ha^  been  discharged.  Railroad  Co.  v.  Irwin. 
(E[an.)  16  Pac.  Rep.  146.  On  the  subject  of  the  assumption  by  the  servant  of  risks  of 
unusual  danger  by  reason  of  previous  knowledge  thereof,  see  Rogen  v.  Morgan's  Sons 
Co.,  1  N.  Y.  Supp.  ?73. 

'That  a  railroad  company  is  liable  to  its  employes  for  injuries  sustained  by  reason  of 
its  negligence  in  failing  to  keep  its  track  in  proper  condition,  see  Knapp  v.  Railway  Co., 
aowa,i  S  N.  W.  Rep.  18;  Hewitt  v.  Railroad  Co.,  (Mich.)  84  N.  W.  Rep.  669:  Railwav 
Go.  V.  £ubanks,  (Ark.)  3  S.  W.  Rep.  808;  Railway  Ck>.  v.  Pettis,  (Tex.)  7  S.  W.  Rep.  98. 
The  master's  duty  ana  liability  to  his  servant  extends,  not  only  to  such  unnecessary  and 
unreasonable  risks  as  are  in  fact  known  to  him,  but  to  such  as  he  ought  to  have  known 
in  the  exercise  of  proportionate  diligence.  -  Cook  v.  Railway  Co.,  (Minn.)  24  N.  W.  Rep. 
811;  Regan  v.  Railway  Ck>.,  (Mo.)  6  S.  W.  Rep.  871. 

■Likewise,  in  an  action  against  a  municipality  to  recover  for  injuries  sustained  by 
reason  of  a  defective  sidewalk,  evidence  that  otber  accidents  had  previouslv  occurred 
at  the  same  place  is  admissible  for  the  purpose  of  showing  notice  of  the  defect  on  tha 
part  of  the  city  authorities.    District  of  Columbia  v.  Arms,  2  Sup.  Ct  Rep.  840. 

«8ee  note,  16  N.  E.  Rep.  153. 

*  A  foundation  for  the  introduction  of  the  opinion  of  witnesses  as  experts  requires  to 


oe  laid  onlv  where  the  witnesses  are  unacquwnted  with  the  facts  of  the  case.  A  wit- 
ness who  has  knowledge  of  the  material  facts  may  give  his  opinion  by  showing  the 
reason  for  it,  whether  he  be  an  expert  or  not.    KilUan  v.  Railroad  Co.,  (Ga.)  8  S.  B. 
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7.  Trial— lNBTBnoTioKB-~CHABGS  to  bb  Tajcbn  as  a  Whoia. 

It  Is  nnnecessHry  to  embodj  the  whole  law  of  a  case  in  one  iixstruotloxi ;  and,  if  an 
instruction  contains  no  erroneous  proposition  of  law,  it  is  proper  to  be  given,  al- 
though not  full  enough,— the  remeoy  being  to  submit  other  instructions. 

8.  Same. 

Inaccuraov  of  statement  in  piCrtloular  instmctions  is  not  ground  for  reversal, 
where,  considering  all  the  instructions  together,  the  law  of  the  case  is  correctly  and 
intelligently  stated. 

9.  Samb— Bepbtitiok. 

It  is  not  error  to  refuse  an  instruction  when  another  is  given  in  substance  em 
bodying  the  same  principles. 

10.  Same— Harmless  Error. 

It  is  harmless  error  to  give  an  erroneous  instruction  upon  the  effect  of  plaintiff's 
negligence,  at  the  request  of  plaintiff,  where  the  jury  find  specially  that  he  has  not 
been  guilty  of  negligence. 

Appeal  from  circuit  court,  Jasper  county;  Peter  H.  Wabd,  Judge. 
On  rebeai'ing.    For  former  opinion,  see  16  N.  £.  Rep.  145. 
George  W.  Basley  and  W.  F.  StillioeU,  for  appellant.     W.  P.  Adinsorit  J* 
P.  Wright,  and  JE.  P.  ETammondf  for  appellee. 

ZoLLARS,  J.  It  was  held  in  the  principal  opinion  that  we  could  not,  over 
appellee's  objection,  decide  the  questions  made  upon  the  giving  and  refusal  of 
Instructions^  for  the  reason,  as  there  stated,  that,  although  the  clerk  had 
copied  into  the  record  what  purported  to  be  instructions  given  and  ref  used» 
there  was  nothing  to  show  that  they  had  been  filed  by  him  as  required  by  the 
statute,  in  order  that  they  might  become  a  part  of  the  record  without  a  bill 
of  exceptions.  In  its  petition  for  a  rehearing,  appellant's  counsel  cite  us  to 
another  portion  of  the  record  where  the  instructions  thus  given  and  refused 
are  embodied  in  the  bill  of  exceptions.  This  they  should  have  done  in  their 
original  briefs,  as  required  by  rule  19  of  this  court.  The  question  was  made 
in  appellee's  brief,  and  in  his  counsel's  statement  of  points  for  oral  argument^ 
that  the  instructions  were  not  in  the  record  for  the  reasons  above  stated,  and 
staled  in  the  principal  opinion.  Appellant's  counsel  now  claim  that  they  met 
the  question  thus  made  in  their  oral  arguments.  If  their  recollections  are 
correct,  ours  are  at  fault.  However  that  may  be,  as  the  case  is  an  important 
one,  we  give  to  appellant  the  benefit  of  the  doubt,  and  have  very  carefully 
examined  all  of  the  instructions  given  and  refused,  as  also  the  arguments  of 
counsel  in  relation  thereto.  The  theory  of  appellant's  counsel  is  that  the  rail- 
way company  was  only  bound  to  exercise  ordinary  care  in  the  construction 
and  maintenance  of  the  bridge,  and  that  the  jury  should  have  been  so  in* 
structed;  and,  further,  that  if  appellee  had  an  opportunity,  by  the  exercise  of 
care,  to  discover  that  the  bridge  was  too  low  to  pass  under  with  safety,  and 
remained  in  the  service  of  the  company,  he  must  be  held  to  have  voluntarily 
assumed  the  risk,  and  thereby  waived  all  right  of  action  for  damages. 

Complaint  is  made  that  some  of  the  instructions  given  at  the  request  ot 
appellee,  and  upon  the  court's  own  motion,  do  not  come  up  to  the  standard 
thus  fixed  by  appellant's  counsel,  in  that  they  omit  the  element  of  ordinary 
care  on  the  part  of  appellant  in  the  construction  and  maintenance  of  the 
bridge,  and  put  the  case  to  the  jury  regardless  of  the  assumption  of  risk  on 
the  part  of  appellee.  It  would  be  a  tedious,  and  we  think  unprofitable,  task 
to  set  out  all  of  the  numerous  instructions  thus  objected  to,  and  to  extend  this 
opinion  in  meeting  specifically  the  objections  urged.  Some  of  the  instructions 
are  somewhat  confused,  in  that  the  jury  were  instructed  in  relation  to  mat- 
ters not  in  issue  either  by  the  pleadings  or  the  proof;  but  we  think  that  the 
extraneous  matters  referred  to  could  in  no  way  have  misled  the  jury  to  the 
prejudice  of  appellant.  Some  of  the  instructions  given  were,  perhaps,  not  as 
full  as  they  might  have  been;  but  it  has  often  been  held  by  this  court  that  it 
is  unnecessary,  as  it  is  Impracticable,  to  embody  all  of  the  law  of  the  case  in 
one  instruction,  and  that  where  a  rule  of  law  applicable  to  the  case  is  given 
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in  one  instruction  it  is  not  necessary  to  repeat  it  in  another;  and,  furtber,  that 
•if  an  instruction  contains  no  erroneous  proposition  of  law  as  applied  to  the 
case,  and  either  party  thinks  that  it  is  faulty  because  not  full  euough,  his 
remedy  is  to  submit  additional  instructions.  Railroad  Co,  v.  Jones,  108  Ind. 
651,  (570,)  9  N.  E.  Rep.  476,  and  cases  there  cited;  Jtfoard,  etc.,  v.  Legg,  110 
Ind.  479.  (485,)  11  N.  E.  Rep.  612,  and  cases  there  cited;  Wilson  v.  (jfravel 
Road  Co.,  93  Ind.  287,  ("291.)  Ai.J  so  it  has  many  times  held  that  all  of  the 
instructions  given  must  be  considered  together;  and  that  if,  thus  considered, 
the  law  was  correctly  stated,  in  such  a  manner  as  to  be  intelligible  and  not 
confusing  to  the  jury,  the  judgment  will  not  be  reversed  by  reiison  of  inac- 
curate statements  in  any  particular  instructions.  Railroad  Co,  v.  Jones, 
supra,  and  cases  there  cited.  Cline  v.  Lindsey.  110  Ind.  337,  11  N.  E.  Rep. 
441,  and  cases  there  cited;  Rauck  v.  State,  110  Ind.  384,  11  N.  E.  Rep.  450, 
and  cases  there  cited;  Deig  v.  Morehead,  110  Ind.  451,  11  N.  E.  Rep.  458, 
and  cases  there  cited. 

Leaving  out  of  consideration  for  the  present  the  seventh  instruction  given 
at  the  request  of  appellee,  the  others,  given  at  his  request,  and  upon  the 
court's  own  motion,  taken  together,  put  the  case  to  the  jury  substantially 
upon  the  theory  contended  for  by  iippellant's  counsel;  and  in  the  10  instruc- 
tions given  at  the  request  of  appellant's  counsel,  their  theory  was  pushed 
to  the  utmost  limit,  and  in  some  instances  beyond  what  reason  and  the  cor- 
rect rules  of  the  law  will  justify.  It  appears  in  this  case  that  the  brakes 
which  appellee  was  required  to  set  were  on  the  tops  of  the  cars.  It  was 
necessary  for  him,  in  getting  to  them,  to  pass  over  the  tops  of  the  cars. 
There  are  cases  which  hold  that  in  such  a  case  railway  companies  are  not 
bound  to  erect  the  overhead  bridges  constructed  by  them  of  such  a  height 
that  brakemen  can  stand  or  walk  erect  upon  the  tops  of  the  cars  without 
coming  in  collision  with  them.  As  applied  to  this  case  especially,  we  can 
not  approve  of  those  rulings.  Here  the  bridge  was  but  four  feet  and  nine 
inches  above  the  top  of  the  cars.  The  brakes  were  on  the  tops  of  the  cars; 
and,  to  get  to  them,  the  brakemen  were  required  to  pass  over  the  tops  of  the 
cars,  not  only  in  the  day-time,  but  also  in  the  night-time,  and  often,  doubt- 
less, as  in  this  case,  when  the  night  was  dark,  raining,  and  foggy,  and  when 
it  would  be  almost,  if  not  quite,  impossible  for  them  to  know  of  the  prox* 
imity  of  such  bridges  when  called  to  brakes  upon  moving  trains,  even  if  they 
had  knowledge  that  such  bridges  were  maintained.  To  erect  and  maintain 
such  bridges  under  such  circumstances  is  negligence.  Fuither  reflection  has 
strengthened  the  conviction  on  our  part  that  this  conclusion  is  fully  sus- 
tained, both  by  reason  and  the  better  authority.  In  addition  to  the  authori- 
ties cited  in  the  principal  opinion,  we  cite  the  following:  1  Shear.  &  R.  Neg. 
(4th  Ed.)  §  198  et  seq„  and  notes,  and  cases  there  cited.  Beach,  Gontrib. 
Neg.  §  134;  Railroad  Co.  v.  Johnson,  116  111.  206,  4  N.  E.  Rep.  381.  And 
>?here,  as  here,  the  facts  are  shown  without  any  conflict  in  the  evidence,  the 
court  may  charge  the  jury  that,  in  the  erection  and  maintenance  of  the  bridge, 
the  railway  company  was  guilty  of  negligence.  Board,  etc.t  v.  Legg^  110  Ind. 
479,  11  N.  E.  Rep.  612,  and  cases  there  cited. 

.  In  the  contract  of  hiring,  an  employe  assumes  all  risks  ordinarily  and  nat- 
urally incident  to  the  service,  but  he  does  not  assume  the  risk  of  injury  from 
unusual  hazards.  To  say  the  least,  in  this  case,  appelldC  did  not,  by  his  con- 
tract of  hiring,  assume  the  risk  of  injury  from  the  low  bridge,  unless  he  bad 
knowledge  of  the  hazard.  The  danger  from  such  a  bridge  is  not  a  hazard  or- 
-dinarily  and  naturally  connected  with  the  service.  It  is  not  shown  that  he 
was  informed  of  the  danger,  nor  that  he  had  knowledge  of  it  when  he  en- 
gaged in  the  service.  As  to  his  duty  to  exercise  care  for  his  own  safety,  both 
in  discovering  the  danger  and  in  avoiding  the  injury,  the  jury  were  fully  in- 
structed, and,  as  we  have  said,  and  without  being  more  specific,  the  rule  was 
pushed  beyond  what  reason  and  the  law  will  sanction. 
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It  is  not  easy  to  determine  whether  the  seventh  instruction  given  at  the 
request  of  appellee  was  intended  to  place  appellee's  rigiit  to  recover  upon  the 
doctrine  of  comparative  negligence,  or  upon  the  ground  of  willfulness  on  the 
part  of  appellant,  in  which  case  negligence  on  the  part  of  the  appellee  would 
not  defeat  his  right  to  recover.  Upon  either  construction  tlie  instruction  was 
erroneous.  In  the  first  place,  the  doctrine  of  comparative  negligence,  as  held 
by  the  Illinois  court,  and  as  applied  to  a  case  like  this,  has  no  place  in  the  rul- 
ings  of  this  court;  and,  in  the  second  place,  appellant  is  not  charged  with 
willfulness  in  the  complaint.  The  error,  however,  must  be  regarded  as  a 
harmless  one,  as  the  jury  found,  in  answer  to  interrogatories,  that  appellee 
was  not  guilty  of  negligence.  It  is  therefore  apparent  that  the  verdict  was 
not  based  upon  the  greater  negligence  of  appellant  and  the  lesser  negligence, 
of  appellee;  nor  upon  the  theory  that,  although  appellee  was  guilty  of  negli- 
gence, he  could  yet  recover  by  reason  of  willfulness  on  the  part  of  appellant. 
See  Worley  v.  Moore,  97  Ind.  16;  Woolery  v.  Railway  Co.,  107  Ind.  381,  8  N. 
E.  Rep.  226. 

As  to  the  eleventh  instruction  asked  by  appellant  and  refused  by  the  court, 
it  is  sufficient  to  say  that  it  does  not  state  the  law  correctly;  and  that,  if  it 
did,  the  error  in  refusing  it  would  be  a  harmless  error,  as  the  second  instruc- 
tion so  asked  and  given  embodied  the  substance  of  it.  Stephenson  v.  State, 
110  Ind.  358.  11  N.  E.  Rep.  360;  Association  v.  Qrauman,  107  Ind.  288,  7  N. 
E.  Rep.  233.  And  so  of  instructions  12  and  12|^  asked  by  appellant  and  re- 
fused by  the  court,  without  deciding  whether,  as  asked,  they  sta,ted  the  law 
correctly,  it  is  sufficient  to  say  that  the  substance  of  them  was  embodied  in 
other  instructions  given.  From  what  is  here  said  it  must  not  be  understood 
that  we  intend  to  indorse  in  full  the  theory  upon  which  appellant's  counsel 
have  argued  the  alleged  errors  in  the  giving  of  instructions  as  above  stated, 
and  as  applied  to  a  case  like  this. 

After  a  careful  consideration  of  all  of  the  questions  discussed  by  counsel, 
we  are  satisfied  that  the  record  presents  no  error  for  which  the  judgment 
should  be  revei-sed.    The  petition  for  a  rehearing  is  therefore  overruled. 

016  Ind.  15)  . 


City  op  Logansport  t.  Dykeman  et  aU  ^ 
(Supreme  Court  of  Indiana.   June  21, 1888.) 

L  Municipal  Corpobations  —  Contracts  with  Attornbt  to  Effect  Compromisb  ^ 
Record  of  Vote  of  Council. 

Though  Rev.  St.  Ind.  1881,  §  8099,  declares  that  ^  on  the  passage  or  adoption  of  any 
by-law,  ordinance,  or  resolution,  the  yeas  and  nays  shall  be  taken  and  entered  of 
record,  »*  yet  a  contract  by  a  city  council  to  pay  for  services  to  be  rendered  in  effect- 
ing a  compromise  of  the  city's  indebtedness,  when  such  compromise  is  effected  and 
accepted,  is  good,  though  not  in  writing,  and  though  the  vote  of  the  council  does 
not  appear  upon  the  record  of  its  proceedings. 

U  Bamb— Estoppel  to  Dent  Reoularitt  of  Meeting. 

Where  a  contract  by  a  municipality  for  services  to  be  rendered  in  effecting  a 
compromise  of  its  indeotedness  was  made  at  a  meeting  attended  by  eight  of  the  ten 
member&of  the  council,  presided  over  by  the  mayor,  and  in  the  presence  of  the  city 
attorney ;  and  many  subsequent  meetings  of  the  council  were  held,  all  of  whom 
knew  01  the  contract,  and  there  was  no  dissent,  or  attempt  to  abrogate  it;  and  a 
payment  of  part  of  the  stipulated  consideration  was  made  by  the  treasurer,  whose 
report  thereof  was  confirmed ;  and  the  compromise  was  effected,  and  the  city's  debt 
greatly  reduced,— the  municipality,  when  sued  for  the  consideration  of  the  contract^ 
cannot  question  the  regularitj  of  the  meeting  of  the  council  at  which  it  was  madeu 

L  Same— action  on  Contract— Plbai>ino— Presumption. 

Under  a  complaint  upon  a  contract  alleged  to  have  been  entered  into  by  a  munio- 
ipal  corporation,  it  will  be  presumed  that  whatever  was  necessary  to  the  contract 
in  respect  to  entries  upon  the  record  of  the  proceedings  of  the  common  council  was 
done. 

L  Same— Defenses— Limitation  of  Indebtedness. 

Const.  Ind.  art  13,  limiting  municipal  indebtedness,  fumls'ies  no  defense  to  an 
action  upon  a  contract  by  a  munidpali^to  pay  for  services  to  be  re]Ldd>^  in  effect- 
ing a  compromise  of  its  indebtedness. 

1  Rehearlns  denied. 
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6.  Same— Contract  bt  Member  op  (Council. 

Where  the  complaint  in  an  action  on  a  contract  made  by  a  municipal  corporation 
alleges  that  the  plaintiff's  partner,  who  is  made  a  party  defendant,  had  assigned  aU 
his  interest  in  the  contract  to  plaintiff,  it  is  not  a  good  plea  in  bar  by  the  munio- 
ipalily  that,  since  making  such  contract,  such  copartner  oecame  and  now  is  a  mem- 
ber of  its  common  council,  and  while  such  received  a  part  of  the  benefits  of  the 
contract. 

6.  Same— Evidencts—Report  6f  Commtttbe. 

In  an  action  on  a  contract  made  by  a  municipality,  the  report  of  a  committee  of 
the  common  council  upon  plaintiff's  claim  is  admissible  so  far  as  it  is  in  the  nature 
of  an  admission  that  the  council  had  notice  of  the  contract,  and  that  plaintiff  was 
proceeding  under  it. 

7.  Same— Objections  to  Evidence. 

In  an  action  upon  a  contract  for  services  with  a  municipality,  where  the  report  of 
a  committee  of  the  common  council  upon  plaintiff's  claim  was  introduced  in  evi- 
dence over  defendant's  objection  to  it  as  an" entirety,  defendant  cannot  take  advan- 
tage of  the  inadmissibility  of  the  opinion  of  the  city  attorney,  appended  thereto, 
that  plaintiff's  services  were  valuable,  and  that  he  ought  to  be  paid  according  to 
the  agreement. 

8.  "Pleading — ^Plbab  in  Abatement— Parties— Improper  Joinder. 

It  cannot  be  pleaded  in  abatement  that  a  party  interested  in  the  cause  of  aotion 
is  made  a  party  defendant,  instead  of  being  joined  as  plaintiff. 

9.  Continuance— Absence  op  Witness. 

It  is  within  the  discretionary  powers  of  the  court  to  refuse  aconUnuanoe  on  the 
ground  of  the  absence  of  a  witness. 

10.  Jury— Summoning  and  Impaneling — Sblbotion  from  Bt-Standbr^. 

In  ordering  iurors  to  be  selected  from  the  by-standers.  instead  of  being  regularly 
drawn  by  the  jury  commissioners,  the  (x>urt  acts  in  its  discretion. 

Appeal  from  circuit  court,  Cass  county;  M.  Winfield,  Judge. 

Action  by  David  D.  Dykeman  and  George  G.  Taber  against  the  city  of 
Ix>gansport  to  recover  compensation  for  the  services  of  Dykeman  in  effecting 
a  compromise  of  certain  of  the  defendant's  bonded  indebtedness.  The  first 
and  third  paragraphs  allege  a  contract  for  such  services  between  the  city  and 
Dykeman,  acting  for  himself  and  his  copartners  in  the  firm  of  Dykeman, 
Wilson  &  Taber,  and  the  second  paragraph  is  upon  the  common  count  for  the 
same  services.  Wilson,  who  was  alleged  to  have  assigned  his  interest  to 
plaintiffs,  was  joined  as  a  defendant,  and  filed  a  disclaimer.  A  demurrer  to 
the  first  and  third  paragraphs  was  overruled.  The  city  filed  a  plea  in  abate- 
ment admitting  the  partnership  between  plaintiffs  and  Wilson,  and  alleging 
that  Wilson  was  a  member  of  defendant's  common  council  from  May  5, 1885, 
and  was  such  at  the  time  of  answer;  and  that  as  such  partner,  subsequent  to 
November  5,  1885,  he  received  his  proportionate  share  of  the  fees  arising 
from  the  collection  of  cerlain  bonds  which  formed  a  part  of  the  consideration 
of  the  alleged  contract  with  the  city,  and  which  were  paid  under  such  con- 
tract. A  demurrer  to  the  answer  in  abatement  was  sustained.  At  the  trial 
the  city  asked  for  a  continuance  on  the  ground  of  the  absence  of  one  of  its 
witnesses,  Daniel  W.  Tomlinson,  who  was  a  'councilman.  The  remaining 
facts  are  sufficiently  stated  in  the  opinion.  Judgment  was  entered  for  plain- 
tiffs, and  the  city  appealed. 

Q.  A.  JdyerSf  {D,  H.  Chase,  of  counsel,)  for  appellant.  D.  C.  Justice^  2>. 
P.  Baldwin,  and  D,  D,  Dykeman,  for  appellees. 

Mitchell,  J.  This  was  a  suit  brought  by  David  D.  Dykeman  and  George 
O.  Taber  against  the  city  of  Logansport  to  recover  the  amount  which  it  is  al- 
leged the  city  agreed  to  pay  the  plaintiffs  for  the  services  of  the  appellee  Dyke- 
man in  effecting  a  compromise  and  settlement  of  a  large  outstanding  bonded 
indebtedness  against  the  city  in  the  year  1885.  William  T.  Wilson,  a  part- 
ner in  business  with  the  plaintiffs,  was  made  a  party  defendant  to  answer; 
it  being  alleged  in  the  complaint  that  he  had  no  interest  in  the  claim  against 
the  city,  he  having  assigned  or  surrendered  his  interest  therein  to  the  plain- 
tiffs. It  is  averred  that  the  ^tna  Insurance  Company  of  Hartford,  Conn., 
held  bonds  theretofore  issued  by  the  city  of  LiOgansport,  amounting  to  980,- 
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000  principal,  and  $61,000  of  accumulated  and  overdue  interest.  Suit  had 
been  commenced,  and  was  then  pending  against  the  city  to  enforce  a  payment 
of  the  bonds  and  interest,  amounting  to  ^141,000.  Thereupon,  on  tlie  4th 
day  of  Februaiy,  1885,  the  city  of  Logansport,  as  it  is  alleged,  entered  into  a 
contract  with  the  plaintiff  Dykeman,  by  the  terms  of  which  the  latter  under- 
took and  agreed  to  effect  a  compromise,  and  settle  with  the  holders  of  the 
bonds  and  coupons,  and  procure  the  indebtedness  to  be  canceled  and  surren- 
dered up  to  the  city  upon  such  terms  as  might  be  agreed  upon  by  the  com- 
mon council  of  the  city  and  the  holders;  for  which  services  the  city  promised 
and  agreed  to  pay  him  5  per  cent,  of  the  amount  of  the  reduction  which  he 
might  secure  from  the  principal  and  interest  of  the  bonds  and  coupons.  It 
was  further  provided  that,  in  case  the  plaintiff  should  fail  to  secure  a  com- 
promise and  reduction  satisfactory  to  the  common  council  of  the  city,  he  was 
to  receive  no  compensation  for  his  services,  except  the  sum  of  $100,  which 
was  to  be  paid  towards  bis  expenses.  It  is  averred  that  he  entered  upon  the 
performance  of  his  contract;  that  the  city  paid  him  $100  out  of  its  treasury 
for  his  expenses;  and  that  he  secured  a  compromise  which  was  acceptable  to 
the  city, — the  result  of  the  settlement  being  that  the  bonds  and  interest  cou- 
pons above  mentioned  were  surrendered  up  and  canceled  upon  the  payment 
by  the  city  of  $95,000,  thus  saving  the  sum  of  $46,000.  The  plaintiffs  claim 
that  the  city  became  indebted  to  them  in  the  sum  of  $2,300;  that  amount 
being  5  per  cent,  of  the  reduction  secured  by  the  services  of  the  appellee 
Dykeman.  The  complaint  was  held  good  on  demurrer,  and  this  ruling  is 
one  of  the  grounds  on  which  error  is  predicated. 

The  argument  on  behalf  of  the  appellant  is  based  upon  the  proposition  that 
"a  common  council  of  a  city  can  only  enter  into  a  contract  for  personal  or  pro- 
fessional services  by  a  record . "  Hence  it  is  contended,  since  it  does  not  appear 
by  averment  in  the  complaint  in  the  present  case  that  the  contract  which  the 
plaintiff's  rely  upon  was  entered  of  record,  and  adopted  by  taking  the  yeas  and 
nays,  as  is  required  upon  the  adoption  of  a  by-law,  ordinance,  or  resolution, 
that  it  afforded  no  right  of  action,  and  that  the  court  below  erred  in  not  sus- 
taining the  demurrer  to  the  complaint.  The  averment  in  the  complaint  in 
that  regard  is  general,  and  to  the  effect  that  on  the  4th  day  of  February,  1885, 
the  city  of  Loganspoit  entered  into  a  contract  with  the  plaintiffs  whereby 
the  appellee  Dykeman  undertook  and  agreed  that  in  considemtion,  etc.  Un- 
der this  averment,  it  must  be  presumed  that  whatever  was  necessary  to  be 
done  by  the  common  council  in  respect  to  its  records,  in  relation  to  entering 
into  the  contract  relied  on  by  the  plaintiffs,  was  properly  done.  Over  v.  City 
of  Greenfield,  107  Ind.  231,  5  N.  E.  Rep.  872.  It  is  quite  true  that  section 
8099,  Rev.  St.  1881,  declares  that,  "on  the  passage  or  adoption  of  any  by-law, 
ordinance,  or  resolution,  the  yeas  and  nays  shall  be  taken,  and  entered  of  rec- 
ord." This  is  to  the  end  that  in  acting  upon  matters  of  a  quasi  judicial  or 
of  a  legislative  character,  in  which  the  public  is  concerned,  or  which  may  af- 
fect tlie  persons  or  property  of  citizens,  each  member  of  the  common  council 
shall  be  obliged  to  assume  his  full  measure  of  responsibility  by  putting  him- 
self upon  record,  and  thus  indicating, his  attitude  in  regard  to  the  matter  in 
question.  JSteckert  v.  City,  22  Mich.  104.  It  is  a  mistake  to  suppose,  how- 
ever, that  in  the  transaction  of  mere  matters  of  business,  such  as  the  purchase 
of  goods  necessary  for  the  welfare  of  the  corporation,  or  the  employment  of  per- 
sons or  agencies  to  perform  service  for  or  to  protect  the  interests  of  the  munici- 
pality, a  formal  ordinance,  by-law,  or  resolution  must  be  adopted,  and  the  yeas 
and  nays  taken  and  entered  of  record.  Cities  are  authorized,  upon  conditions 
prescribed,  to  issue  bonds,  to  incur  liabilities,  to  purchase  and  own  propeity, 
and  to  employ  various  agencies  in  conducting  the  business  affairs  which  concern 
the  municipality.  City  of  Indianapolis  v.  Gas-Light  Co.,  66  Ind.  396;  Leeds 
^.  City  of  Richmond,  102  Ind.  372. 1  N.  E.  Rep.  711.  As  a  consequence,  they 
have  the  incidental  power  to  compromise  and  adjust  disputed  claims,  and  to 
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employ  agents  or  attorneys  to  accomplish  that  end.  The  statute  does  not  pre- 
scribe the  method  by  which  contracts  of  that  character  are  to  be  miide,  nor 
that  such  contracts  must  be  in  writing.  The  method  of  adopting  or  the  form 
of  such  contracts  are  therefore  matters  within  the  discretion  of  the  council. 
Of  course,  tlie  proper  and  business-like  way  would  require  that  the  employ- 
ment should  appear  upon  the  record  of  the  proceedings  of  the  common  coun- 
cil; but  the  record  is  not  necessarily  the  cx)ntract,  although  it  may  afford  the 
most  satisfactory  evidence  of  the  fact  that  a  contract  was  made.  Where, 
however,  a  common  council,  properly  convened,  enters  into  a  contract  with 
an  attorney,  or  where  an  attorney  is  employed  through  the  agency  of  a  com- 
mittee or  other  authorized  person,  and  has  performed  service,  of  which  the 
municipality  has  accepted  the  benefit,  it  will  be  too  late,  when  he  asks  to  be 
compensated  for  the  services  according  to  the  agreement,  to  object  that  the 
contract  was  not  in  writing,  or  that  the  vote  of  the  council  does  not  appear 
upon  the  record  of  its  proceedings.  In  respect  to  such  contracts,  a  municipal 
corporation  may  be  bound  by  the  acts  of  its  properly  authorized  agents  sub- 
stantially as  a  natural  person.  Bank  v.  Patterson,  7  Granch,  299;  Township 
V.  Township,  11  Iowa,  606.  Cases  involving  contracts  for  street  improve- 
ments, and  those  in  which  certain  precedent  steps  are  required  to  be  taken 
before  the  common  council  can  acquire  jurisdiction  to  contract  at  all,  or  where 
the  statute  requires  tliat  the  contract  be  made  in  a  certain  form,  or  in  pursu- 
ance of  a  certain  mode,  bear  no  analogy  to  the  present  case.  In  such  cases 
the  common  council  exercise  a  special  statutory  power  in  relation  to  the  con- 
tract; and  where  a  mode  of  procedure  is  prescribed,  and  the  conditions  and 
form  of  the  contract  ai*e  matters  of  statutory  regulation,  both  the  mode  of 
procedure  and  form  of  the  contract  must  be  substantially  observed.  City 
y.  Humphrey,  84  Ind.  467;  Turnpike  Co,  v.  Board,  72  Ind.  226.  On  the 
other  hand,  where  the  contract  is  one  which  the  corporation  has  the  incidental 
power  to  make,  independently  of  any  statute,  in  order  that  it  may  execute 
powers  expressly  conferred,  and  carry  out  the  purposes  of  its  being,  the  rule 
that  such  contracts  are  not  void  merely  because  there  is  no  written  evidence 
of  them,  or  because  of  the  absence  of  some  mere  formality,  is  now  too  firmly 
settled  to  be  shaken.  Ross  v.  City  of  Madison,  1  Ind.  281 ;  School  Tp.  v. 
Gebhart,  61  Ind.  187;  StaU  v.  Hauser,  63  Ind.  155-182;  McCabey.  Board, 
46  Ind.  380;  Leeds  v.  City  of  Richmond,  102  Ind.  372,  1  N.  E.  llep.  711; 
City  of  Terre  Haute  v.  WaUr-Works,  94  Ind.  305;  White  v.  State,  69  Ind. 
273;  City  of  Logansport  v.  Crockett,  64  Ind.  319;  Langdon  v.  Castleton,  30 
Vt.  285;  1  Dill.  Mun.  Corp.  §§  463-479.  A  broad  distinction  exists,  and  must 
be  kept  in  view,  between  tnose  cases  in  which  a  municipality,  or  some  one 
through  its  authority,  seeks  to  avail  itself  of  the  contract  or  proceedings  of  a 
common  council,  in  order  to  impose  a  burden  upon  the  property  of  another, 
or  to  affect  the  rights  of  others,  and  those  in  which  the  neglect  or  omission 
of  the  common  council,  or  other  ollicer  of  a  city,  to  observe  some  mere  matter 
of  form,  is  interposed  in  order  to  deprive  a  person  of  compensation  for  services 
rendered  for  the  municipality  in  respect  to  a  matter  in  which  no  formality 
whatever  is  required.  1  Dill.  Mun.  Corp.  §  449.  In  respect  to  contracts  which 
are  within  the  ordinary  corporate  power  of  a  city,  and  in  relation  to  which 
no  statutory  requirements  are  laid  down,  or  mode  of  procedure  prescribed,  a 
municipal  corporation  will  be  bound  by  its  contracts,  and  will  be  affected  by 
the  principles  of  ratification  in  the  same  manner  as  an  individual.  If  the 
contract  could  have  been  made,  in  the  first  instance,  without  any  particular 
or  prescribed  conditions  or  formalities,  it  being  within  the  corporate  authority, 
and  a  necessary  incident  to  enable  it  to  execute  its  functions,  it  may  be  rati> 
fied  in  like  manner.  Cuilen  v.  Town  of  Carthage,  103  Ind.  196,  2  N.  E. 
Rep.  571;  1  Dill.  Mun.  Corp.  g§  463,464;  Machine- Works  v.  Parke  Co.,  post, 
593,  (present  term;)  Corporation  of  Bluff  ton  v.  Sttidabaker,  106  Ind.  129, 
6  N.  £.  Kep.  1.    So,  also,  in  respect  to  services  performed  for  a  corporation 
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at  its  request.  If  the  service  relates  to  a  matter  within  the  scope  of  its  pow- 
ers, the  corporation  will  be  bound  by  implied  contracts  or  a^i^reemeuts  to  pay; 
and  such  implied  agreement  may  be  deduced  from  authorized  corporate  acts 
without  either  a  vote  or  deed  or  writing.  1  Dill.  Mun.  Corp.  §  459.  The 
court  committed  no  error  in  overruling  the  demurrer  to  the  complaint. 

Severi:il  paragraphs  of  the  answer  presented  defenses  arising  under  article 
18^  of  the  constitution,  relating  to  tlie  limitation  upon  municipal  indebted- 
ness. As  has  already  been  seen,  tlie  complaint  shows  that  the  result  of  the 
contract  with  the  plaintiff  was  to  reduce  the  corporate  indebtedness  from 
$141,000  to  $95,000.  Tiie  answers,  in  effect,  confess  these  averments  in  the 
complaint,  but  say  that  the  contract  to  pay  5  per  cent,  is  within  the  constitu- 
tional inhibition,  because  the  city  was  already  indebted  in  an  amount  beyond 
the  limit  of  the  constitution.  The  contract  with  the  plaintiffs  did  not  con- 
template the  creation  of  a  new  or  additional  debt.  It  was  a  contract  for  serv- 
ices to  be  rendered  in  securing  the  reduction  of  an  existing  debt.  Certainly, 
it  never  was  intended  that  a  municipality  whose  indebtedness  was  actually 
or  nominally  up  to  the  constitutional  limit  might  not  contract  for  the  services 
of  an  agent  or  attorney  to  contest  the  validity  of  the  whole  or  any  part  of  its 
indebtedness,  or  secure  a  reduction  of  the  amount  thereof.  To  give  the  con- 
stitution such  a  construction  would  effectually  tie  the  hands  of  municipalitieB, 
so  to  speak,  and  disable  them  from  entering  into  any  arrangement  for  refund- 
ing or  reducing  the  amount  of  their  pre-existing  indebtedness  by  new  prom- 
ises to  pay,  or  by  any  arrangement  looking  to  a  compromise.  Potoell  v.  City 
0/ Madison,  107  Ind.  106,  8  N.  E.  Rep.  31,  and  cases  cited. 

There  are  some  other  questions  discussed,  of  minor  importance,  relating  to 
questions  raised  by  other  answers,  some  of  which  are  treated  as  pleas  in 
abatement.  It  is  quite  sufficient  to  say  that,  after  an  attentive  consideration 
of  the  argument  in  appellant's  behalf,  we  have  discovered  no  error  in  the  rul- 
ings of  the  court  In  that  connection.  The  fact  pleaded  in  abatement  was  not 
matter  which  went  to  abate  the  suit.  It  went  to  the  merits.  Momingatar 
V.  Cunningham,  110  Ind.  328,  11  N.  E.  Bep.  593.  It  affords  no  ground  for 
the  abatement  of  an  action  that  a  party  really  or  nominally  interested,  is  made 
a  defendant  to  answer  to  his  interest,  instead  of  joining  as  a  plaintiff.  Dtir- 
ham  V.  Hall,  67  Ind.  123.  In  either  case,  his  right  under  the  contract  would 
be  barred  by  the  event  of  the  suit.  Nor  were  the  facts  pleaded  sufficient  as 
an  answer  in  bar.  It  was  no  cause  of  concern  to  the  city  if  the  defendant 
Wilson  was  content  that  it  should  be  adjudged  that  he  had  no  interest  in  the 
contract. 

Some  questions  presented  by  the  motion  for  a  new  trial,  such  as  the  over- 
ruling of  the  appellant's  motion  for  a  continuance  on  account  of  the  absence 
of  Mr.  Tomlinson,  and  the  objection  that  certain  of  the  jurors  were  selected 
from  the  by-standers,  Instead  of  being  regularly  drawn  by  the  jury  commis- 
sioners, have  been  duly  considered.  In  respect  to  these  matters,  the  court 
acted  within  its  discretion,  and  there  was  no  error  in  the  rUllngs  of  the  court. 
Deig  v.  Morehead,  110  Ind.  451,  11  N.  E.  Bep.  458;  Heyl  v.  State,  109  Ind. 
589, 10  N.  E.  Rep.  916. 

It  is  contended  that  the  motion  for  a  new  trial  should  have  been  sustained 
because  the  verdict  of  the  jury  is  contrary  to  law  and  contrary  to  the  evi- 
dence. This  contention  is  predicated  upon  the  proposition  that  the  common 
council  of  the  city  was  not  lawfully  convened  at  the  time  the  contract  was 

'By  Const,  art.  18,  ''no  political  or  municipal  corporation  in  tills  state  shall  ever  be- 
come indebted,  in  any  manner  or  for  any  purpose,  to  an  amoimt  in  the  aggregate  ex- 
ceeding two  per  centum  on  the  value  of  the  taxable  property  within  snch  corporation, 
to  be  ascertained  bv  the  last  assessment  for  state  and  county  taxes  previous  to  the  in- 
curring of  such  indebtedness;  and  all  bonds  or  obligations  in  excess  of  such  amount 
given  oy  such  corporation  shall  be  void;**  and  by  provisa  allows  an  increase  in  the 
amount  of  obligationB  in  case  of  war,  foreign  invasion,  or  other  great  public  calami^. 
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entered  into  with  the  plaintiffs.  Without  attempting  to  detail  the  facts  in 
that  connection,  it  ihay  be  conceded,  for  the  purposes  of  this  case,  that  the 
meeting  of  the  common  council  at  the  time  referred  to  was  informal.  It  is, 
however,  beyond  dispute  that  at  a  meeting  of  the  common  council,  attended 
by  eiglit  of  the  ten  members  thereof,  presided  over  by  the  mayor,  and  in  the 
presence  of  the  city  attorney,  the  contract  relied  on  was  made.  The  evidence 
fully  justifies  the  conclusion  that,  after  the  contract  was  tlius  entered  into, 
the  plaintiff  Dykeman  proceeded  to  consummate  what  he  had  undertal^en  on 
behalf  of  the  city,  and  that  the  mayor,  city  attorney,  and  common  council  all 
knew  that  he  was  acting  for  the  city,  in  pursuance  of  the  contract  thus  made. 
The  council  met  again  and  again ;  every  member  thereof  having  complete 
knowledge  of  what  had  been  agreed  upon,  and  of  what  was  being  done  under 
the  contract.  So  far  as  the  record  discloses,  there  was  not  one  word  of  dis- 
sent, nor  any  attempt,  at  any  subsequent  meeting,  to  abrogate  or  set  aside 
the  action  taken  at  the  informal  meeting  of  the  mayor  and  common  counciJ. 
The  6100  which  the  council  agreed  to  pay  towards  expenses  had  been  paid  by 
the  city  treasurer,  and  the  payment  regularly  reported,  through  the  proper 
committee,  to  the  common  council.  This  report  appears  to  have  been  regu- 
larly confirined.  Finally,  after  months  of  negotiation  and  effort,  a  compro- 
mise was  effected  by  the  plaintiff  Dykeman,  which  was  accepted  by  the  com- 
mon council  of  the  city.  The  city,  as  a  result,  received  the  surrender  of  its 
bonds  and  interest  coupons  to  the  amount  of  $141,000,  and,  after  the  con- 
summation of  the  whole  matter,  it  now  seeks  to  go  back,  and  question  the 
regularity  of  the  meeting  at  which  the  contract  under  which  the  plaintiffs 
peiformed  the  service  was  made.  With  al  1  the  diligence  and  laborious  research 
of  counsel,  they  have  presented  no  authority  which  would  support  a  holding 
that  the  contract,  even  though  not  regularly  made  in  the  beginning,  liad  not 
been  so  ratified  and  adopted  by  the  subsequent  acquiescence  and  atlirmative 
conduct  of  the  common  council  as. to  auttiorize  a  recovery.  We  do  not  for  a 
moment  doubt  the  proposition,  so  abundantly  suppoiled  by  appellant's  coun- 
sel, that  a  municipal  corporation  cannot  be  bound  by  the  ratification  of  a  con- 
tract which  it  had  no  power  to  make,  or  which  had  been  made  in  disregard 
of  a  mode  prescribed  by  the  statute.  The  principles  of  ratification  cannot  be 
invoked  to  help  out  or  enlarge  the  power  of  a  corporation  to  make  contracts, 
or  to  cure  or  supply  delects  in  case  the  prescribed  mode  of  contracting  has 
been  disregarded;  but  we,  have  already  pointed  out  that  the  present  case  is 
within  the  rule  wliiuh  applies  the  principles  of  ratification  to  the  contracts  of 
municipal  corporations,  the  same  as  to  those  of  individuals.  The  common 
council  having  assumed  to  conti*act  concerning  a  business  matter  which  was 
entirely  within  its  discretion  both  as  to  the  time  and  mode  of  contracting, 
and  having  acquiesced  in  the  performance  of  the  contract,  and  accepted  the 
results  of  the  service  performed  under  it,  they  must  now  be  held  to  have  rati- 
fied the  original  contract,  so  as  to  have  made  ic  as  binding  as  though  it  had 
been  adopted  in  a  inanner  entirely  beyond  question. 

The  next  question  relates  to  the  ruling  of  the  court  in  admitting  in  evidence 
a  report  made  to  the  common  council  by  the  claims  committee,  to  whom  was 
referred  the  claim  of  the  plaint. ff  for  compensation  under  the  contract.  This 
report  purports  to  state  the  fact  and  manner  of  the  employment  of  Mr.  Dyke- 
man,  the  various  steps  taken  by  him  in  bringing  about  a  settlement,  and  it 
sets  out  copies  of  letters  and  telegrams  which  were  laid  before  the  mayor  and 
various  committees  of  the  council  during  the  pro(^ress  of  his  negotiations  for 
a  compromise.  It  also  recites  the  terms  of  the  final  compromise  agreed  upon, 
and  it  concludes  with  an  appended  statement  by  the  city  attorney  to  the  effect 
that,  in  his  opinion,  the  services  of  Mr.  Dykeman  were  instrumental  in  bring- 
ing about  the  settlement,  and  that  he  ouglit  to  be  paid  according  to  the  agree 
ment.  The  report  seems  to  have  been  objected  to  as  an  entiiety.  It  was  ad- 
mitted  upon  the  theory  that  it  was  in  the  nature  of  an  autheuti :  declaration. 
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tending  to  show  that  the  common  council  had  notice  of  the  contract  which 
had  been  entered  into  with  the  plaintiff,  and  that  the  mayor  and  council  were 
advised  from  time  to  time,  by  the  reports  and  correspondence  which  were  laid 
before  them,  of  the  progress  of  events  under  the  contract,  and  that  the  agree- 
ment entered  into  had  therefore  been  acquiesced  in  and  ratified  by  the  knowl* 
edge  and  conduct  of  the  common  council.  To  the  extent  that  t lie  report  of 
the  committee  was  in  the  nature  of  an  admission  that  the  common  council 
had  notice  of  the  contract,  and  that  the  appellee  Dykeman  was  proceeding  un* 
der  it,  it  was  properly  admitted  in  evidence.  City  of  Delphi  v.  Lowery,  74 
Ind.  520.  It  must  have  been,  in  any  event,  harmless  as  evidence,  for  the 
reason  that  the  matters  therein  recited  do  not  seem  to  have  been  in  serious 
dispute.  The  opinion  and  recommendation  of  the  city  attorney  were  not  ad- 
missible in  evidence  for  any  purpose;  but  as  we  have  been  unable  to  dis- 
cover any  separate  objection  or  motion  addressed  to  that  feature  of  the  report, 
no  question  in  that  regard  is  presented  by  the  general  objection  to  the  re- 
port. 

Some  questions  are  made  in  relation  to  the  giving  and  refusing  certain  in- 
structions; but  these  have  been  incidentally  determined,  in  consonance  with 
the  ruling  of  the  court,  by  what  has  been  said  upon  the  sufficiency  of  the 
complaint  and  the  subject  of  ratification.  They  need  not  be  adverted  to  again. 
The  evidence  tends  to  sustain  the  verdict  and  findings  of  the  jury.  While  we 
have  not  separately  stated  each  of  the  numerous  questions  made  upon  the 
briefs,  we  have  examined  them  all.  We  find  no  error.  The  judgment  is 
affirmed,  with  costs. 


(U5  Ind.  2M) 

Bass  F.  &  M.  Works  o.  Pabke  County  et  al.     ' 

{Suyreme  Court  of  Indiana.    June  15, 1S8S.) 

1.  COUKTIES—LlABlLlTIES— PLEADnfG—PKESENTATION  OF  ClaIM. 

Though  the  circuit  court,  havin^f  jurisdiction  over  the  subject-matter,  has  not  per- 
fect jurisdiction  to  adjudicate  claims  a^rainst  the  county  until  the  same  have  been 
presented  to  the  commissioners,  still  a  complaint  against  the  county  which  does  not> 
allege  a  presentation  of  the  claim  is  not  subject  to  demurrer  for  want  of  jurisdic- 
tion, under  Rev.  St.  Ind.  1881,  §  8S9,  providing  for  demurrer  to  a  complaint  "when 
it  appears  on  the  face  thereof  ♦  ♦  ♦  that  the  court  has  no  jurisdiction, "  as  the 
failure  to  present  the  claim  m«y  have  been  waived,  and  is  to  be  shown  by  answer 
or  plea. 
L  Same— CoNTKACTS— Advbrtisino  for  Bibs. 

Under  Rev.  St.  Ind.  1881.  %%  4243-4246,  prohibiting  county  commissioners  from 
contracting  for  county  buildings  without  first  advertising  for  bids.  If  the  contractor, 
after  being  accepted,  has  abandoned  the  work,  a  contract  enterea  into  by  the  com- 
missioners with  a  subcontractor  to  pay  him  for  work  then  done  by  him,  an<rto  pay 
him  for  work  to  be  done  by  him  in  me  future  for  them,  is  not  uUra  vires^  as  to  the 
work  to  be  done  for  them,  if  the  building  has  progressed  so  that,  in  the  judgment 
of  the  commissioners,  it  may  be  completed  substantially  under  the  origin^  con- 
tract, and  by  keeping  in  operation  the  agencies  already  In  motion. 

Appeal  from  circuit  court,  Parke  county;  Joshua  Jump,  Judge. 

Action  by  the  Bass  Foundry  &  Machine  Works  against  tlie  board  of  com- 
missioners of  Parke  county  and  William  H.  Meyers  upon  a  contract  for  fur- 
nishing  a  county  building.  A  demurrer  to  the  amended  complaint  was  sus- 
tained, and  plaintiff  appeals. 

Belt  &  Morris,  for  appellant.    A.  F.  White,  for  appellee. 

Mitchell,  J.  This  was  a  suit  by  the  Bass  Foundry  &  Machine  Works,  of 
the  city  of  Fort  Wayne,  against  the  board  of  com mi.ss loners  of  Parke  county. 
The  questions  involved  arise  upon  the  ruling  of  the  court  in  sustaining  a  de- 
naurrer  to  the  plaintiff's  amended  complaint.  The  facts  upon  which  the  ac- 
tion is  predicated,  as  set  forth  in  the  complaint,  are  in  substance  as  follows: 
Prior  to  the  11th  day  of  December,  1883,  the  board  of  commissioners  of  Parke 
county,  after  having  duly  adopted  plans  and  specifications,  and  taken  the 
v.l7N.E.no.5— 38 
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other  preliminary  steps  required  by  law  in  that  behalf,  advertised  the  letting 
of  a  coiitnict,  and  requested  bids  for  the  construction  of  a  court-house  and 
jail  for  Parke  county.  Tlie  contract  was  regularJy  let  to  William  H.  Meyers 
at  a  specified  price;  he  iiaving  been  tlie  lowest  responsible  bidder,  and  having 
given  bond  as  required  by  law.  The  contract  as  finally  executed  provided,  iu 
case  the  work  should  be  unreasonably  delayed  or  abandoned  by  the  contractor, 
that  the  board  of  commissioners  should  have  the  right  to  enter  upon  the  work, 
and  procure  such  necessary  labor  and  material  as  might  be  required  to  carry 
on  and  complete  the  contract,  and  charge  the  cost  thereof  to  the  contractor. 
After  liavlng  entered  upon  the  execution  of  his  contract  and  partially  com- 
pleted the  buildings,  the  contractor,  Meyers,  abandoned  the  work,  and  de- 
clared his  inability  to  resume  it.  He  had  previously  sublet  the  contract  for 
the  iron-work  to  the  plaintiff,  having  agreed  to  pay  therefor  ;^2,000,  and  he 
had  also  become  indebted  to  it  on  that  account,  for  work  already  done,  in  the 
sum  of  :9^10,000.  It  is  alleged  in  the  complaint  that,  on  the  date  above  men- 
tioned, the  board  of  commissioners,  pursuant  to  the  right  therein  reserved,  de- 
clared tlie  contract  with  Meyers  forfeited  on  account  of  his  previous  abandon- 
ment of  the  work,  and  that  the  commissioners  thereupon  gave  notice  of  their 
purpose  to  proceed  to  th«  completion  of  the  work,  and  to  charge  the  excess  of 
the  cost  thereof  over  the  contract  price  to  the  contractor,  and  to  hold  him  and  his 
sureties  liable  therefor.  It  is  further  alleged  th^it  the  commissioners  agreed 
with  the  plaintiff  that,  in  consideration  that  it  would  go  on  and  complete  the 
iron- work  for  the  court-house  and  jail  according  to  its  contract  witli  Meyerd, 
the  board  would  become  responsible  for  and  pay  the  amount  then  due  from 
the  contractor,  and  to  become  due  on  the  contract;  and  that,  in  pursuance 
of  such  agreement,  the  plaintiff  had  proceeded  and  performed  work  and  fur- 
nished materials  in  the  construction  and  completion  of  the  court-house  and 
jail  so  left  uncompleted  by  the  contractor,  which  work  and  materials,  it  is  al- 
leged, were  reasonably  worth  the  sum  of  $17,000.  It  is  averred  that  the 
b^urd  of  commissioners  accepted  and  approved  the  work,  and  took  possession 
of  the  court-house  and  jail,  and  that  they  have  ever  since  used  and  occupied 
them,  and  that,  although  often  requested  so  to  do,  the  board  has  failed  and  re- 
fused, and  still  fails  and  refuses,  to  pay  the  plaintiff.  An  itemized  account 
is  Aled  with  the  complaint.  £xcept  as  it  may  be  infen-ed  from  the  averment 
that  the  board  had  failed  and  refused  to  pay  the  plaintiff,  it  does  not  appear 
whether  the  claim  had  been  filed  with  the  auditor,  and  presented  to  the  board 
of  commissioners  and  disallowed.  The  court  sustained  a  demurrer  to  the 
complaint.  Two  questions  are  presented  by  the  ruling  on  the  demurrer:  (1) 
Assuming  that  the  facts  stated  were  otherwise  sufficient,  was  it  necessary,  in 
order  lo  make  the  complaint  good,  and  give  the  circuit  court  jurisdiction  of 
the  claim,  that  it  should  have  been  averred  therein  that  the  claim  sued  on  had 
been  filed  with  the  county  auditor,  and  presented  to  the  board  of  county  oom- 
niissioners  and  disallowed?  (2)  Is  the  board  of  commissioners  of  I^ke 
county  liable  to  the  plaintiff  for  the  work  done  and  materials  furnished  in 
completing  tlie  court-house  and  jail  under  the  facts  disclosed  in  the  complaint? 
It  should  be  remarked  that  the  causes  of  demurrer  assigned  were  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
''that  the  circuit  court  has  no  original  jurisdiction  of  said  cause  of  action.'* 
The  statute  r^ulating  the  filing  and  prosecution  of  claims  against  counties 
has  underi^one  some  comparatively  recent  modifications,  which  require  to  be 
briefiy  considerod.  Under  the  statute  in  force  from  May  6, 1853,  to  Alay  31, 
1879,  county  commissioners  were  forbidden  to  allow  any  claim  against  the 
county  unless  the  claimant  should  first  file  a  detailed  statement  of  the  items 
and  dates  of  charge,  and  unless  the  truth  of  the  charge  was  known  to  theoona- 
missioners.  until  such  competent  proof  was  adduced  in  favor  of  the  claim  as 
was  required  in  other  courts.  Provision  was  made  for  taking  an  appeal  from 
all  decisions  for  allowances,  except  in  certain  specified  cases,  within  dO  days,  oc; 
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in  case  a  claim  was  disallowed  in  whole  or  in  part,  the  claimant,  instead  of  ap- 
pealing, might,  at  his  option,  bring  an  action  against  the  county.  Sections 
5761-5763,  Rev.  St.  1881.  AVhlle  this  statute  remjiined  in  force,  the  uniform 
holdings  were  that  a  suit  might  be  brought  against  the  county  in  the  circuit 
court  in  the  first  instance,  without  presenting  the  claim  to  the  county  com- 
missioners for  their  consideration.  The  rulings  were  distinctly  to  tiie  effect 
that  it  was  not  necessary  either  to  aver  or  prove  tliat  the  claim  sued  on  had 
been  presented  to  the  board  of  commissioners  and  disallowed  before  the  com- 
mencement of  the  action,  but  that  a  claimant  might  present  his  claim  to  the 
board,  and  appeal  in  case  it  was  disallowed  in  whole  or  in  part,  or  that  he 
might,  at  his  option,  commence  suit  against  the  county  in  the  first  instance. 
Board  v.  Ford,  27  Ind.  17;  Board  v,  Wright,  22  Ind.  187;  Commissioners  v. 
Holman,  34  Ind.  256,  Jameson  v.  Board,  etc,,  64  Ind.  524.  In  the  absence  of 
restrictive  legislation,  those  cases  correctly  assume  that  the  liability  to  be  sued 
in  a  court  of  general  common-law  jurisdiction  on  matters  arising  out  of  con- 
tract is  one  of  the  inherent  attributes  of  a  municipal  corporation.  By  the  act 
whicli  took  effect  May  31,  1879,  it  was  provided,  in  substance,  that  any  per- 
son who  should  thereafter  have  a  legal  claim  against  any  county  should  file  it 
with  the  county  auditor,  to  be  by  him  presented  to  the  board  of  county  com- 
missioners. The  commissioners  were  required  to  examine  into  the  merits  of 
the  claim,  and  in  their  discretion  allow  it  in  whole  or  in  part,  as  tliey  might 
find  it  just  and  owing.  An  appeal  was  allowed  to  the  circuit  court  to  any 
person  feeling  himself  aggrieved  by  anydecision  of  the  board.  Sections  5758,  . 
5759,  5769.  Rev.  St.  1881.  The  fourth  section  of  the  act  of  1879  (section  5760, 
Rev.  St.  1881)  reads  as  follows:  "ITocourtshallhaveoriglnal  jurisdiction  of  any 
claim  against  any  county  in  this  state  in  any  manner  except  as  provided  in 
this  act. "  It  was  uniformly  held  that  the  above-mentioned  act  repealed  sec- 
tion 5771,  Rev.  St.  1881,  being  section  10  of  the  act  of  1852,  by  implication, 
in  so  far  as  that  section  allowed  the  bringing  of  an  independent  action  against 
a  county  at  the  option  of  a  claimant  whose  claim  had  been  disallowed  by  the 
board  of  commissioners,  and  that  the  effect  of  section  4  of  the  act  of  1879  was 
to  deprive  all  the  courts  of  the  state,  except  boards  of  county  commissioners,  of 
original  jurisdiction  o£  claims  against  counties.  State  v.  Board,  101  Ind.  69; 
Board  v.  Maxwell,  Id.  268;  Pfaffv.  State,  94  Ind.  529;  Board,  etc,,  v.  Hon,  87 
Ind.  356.  By  an  act  approved  March  9, 1885,  (section  3  of  the  act  of  1879, )  sec- 
tion 5769,  Rev.  St.  1881,  was  amended  by  substantially  re-enacting  that  sec- 
tion, and  sections  9  and  10  (sections  5770,  5771,  Rev.  St.  1881)  of  the  act  of 
1852.  This  amendment  necessarily  restored  the  statute,  with  the  interpreta- 
tion which  it  had  received  by  this  court,  as  it  was  prior  to  the  act  of  1879, 
unless  section  5760,  which  provided  that  no  court,  except  boards  of  commis- 
sioners, should  have  original  jurisdiction  of  any  claim  against  a  county,  re- 
mained in  force  after  the  re-enactment  of  section  5771  in  the  amendment  of 
1885.  The  re-enactment  of  this  last  section  certainly  restored  tlie  right  to 
bring  an  original  action  against  the  county  in  case  the  board  of  commissioners 
disallowed  a  claim  in  whole  or  in  part.  Did  it  restore  the  right  to  bring  the 
action  without  first  presenting  the  claim  to  the  board,  and  did  it  revive  the 
right  of  the  circuit  court  to  entertain  original  jurisdiction  of  such  a  claim  be- 
fore the  claim  had  first  been  presented  to  and  disallowed  by  the  board  of  com- 
missioners? After  a  good  deal  of  hesitation,  we  are  constrained  to  the  con- 
clusion that  the  purpose  of  the  act  as  it  how  stands,  was  to  require  claims 
against  counties  to  be  first  presented  to  the  respective  boards  of  commission- 
ers before  bringing  suit.  This  is  to  the  end  that  a  county  shall  not  be  in- 
volved in  a  litigation  which  might  be  avoided  by  affording  it  the  opportunity 
to  discharge  its  legal  obligations  without  the  expense  of  a  suit.  The  original 
jurisdiction  of  the  circuit  court  is  still  subject  to  the  provisions  of  the  act  of 
1879,  and  the  amendment  thereof  in  1885. 
The  question  still  remains,  should  the  demurrer  have  been  sustained  to  the 
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complaint  in  the  present  case,  because  of  the  absence  of  an  averment  therein 
that  the  claim  had  been  presented  to  the  board  of  commissioners  and  disal- 
lowed? The  first  ground  of  demurrer,  that  the  complaint  does  not  state  facts 
sufficient,  presents  no  question  concerning  the  jurisdiction  of  the  court. 
Mailrootl  Co,  v.  Bridgett,  94  Ind.  216.  Waiving  the  question  made  concern- 
ing the  informality  of  the  second  ground  of  demurrer  assigned,  our  conclusion 
is  that  the  complaint  is  good  against  a  demurrer  thereto,  in  whatever  form  it 
may  have  been  drawn.  Section  339,  Rev.  St.  1881,  enacts  that  "the  defendant 
may  demur  to  the  complaint  when  it  appears  upon  the  face  thereof,  either — 
Firsts  that  the  court  has  no  jurisdiction  of  the  person  of  tlie  defendant  or  of 
the  subject  of  the  action."  The  rule  is  universal,  as  applied  to  courts  of 
general  jurisdiction,  and  especially  in  matters  which  proceed  according  to  the 
course  of  the  common  law,  that  the  facts  which  give  the  court  jurisdiction  of 
the  subject  of  the  action  need  not  affirmatively  appear  on  the  face  of  the  com- 
plaint. Kinnaman  v.  Kinnaman,  71  Ind.  417,  and  cases  there  cited;  1  Work, 
Pr.  §  474.  It  follows  from  the  very  language  of  the  statute  which  pre- 
scribes the  causes  of  demurrer,  as  well  as  from  the  general  rules  of  the  com- 
mon law,  that  a  demurrer  for  want  of  jurisdiction,  either  in  respect  to  the 
person  of  the  defendant  or  of  the  subject-matter  of  the  action,  will  only  lie 
when  the  defect  appears  upon  the  face  of  the  complaint.  The  difference  be- 
tween want  of  jurisdiction  because  the  court  is  wholly  without  power  or  au- 
thority to  take  cognizance  of  and  adjudicate  upon  the  particular  subject-mat- 
ter involved  in  the  suit,  and  want  of  jurisdiction  on  account  of  the  non-exist- 
"  ence  of  some  extraneous  fact  which  may  or  may  not  exist  in  that  case,  is  not 
to  be  disregarded.  Where  the  court  is,  in  law,  incompetent,  and  without  the 
faculty  to  deal  with  the  subject-matter  before  it,  its  proceedings  and  judg- 
ment, without  regard  to  any  question  of  waiver  or  consent  by  the  parties, 
would  be  coram  nonjudice  In  such  a  case  the  want  of  jurisdiction  would 
necessarily  appear  upon  the  face,  of  the  complaint,  and  objection  might  be 
taken  by  demurrer  or  motion  to  dismiss.  Where,  however,  the  subject-mat- 
ter before  the  court  is  within  its  ordinary  jurisdiction,  so  that  its  judgment 
would  be  binding,  unless  the  facts  going  to  defeat  its  jurisdiction  in  tliat  par- 
ticular case  were  brought  forward,  a  court  of  general  jurisdiction  may  pro- 
ceed until  the  facts  showing  want  of  jurisdiction  are  made  affirmatively  to  ap- 
pear. This  is  so  because  tlie  parties  may,  in  such  a  case,  waive  any  question 
concerning  the  jurisdiction  of  the  court.  Where  facts  exist  which  would  de- 
prive the  court  of  jurisdiction,  or  arrest  the  proceedings  for  the  time  being, 
the  complaint  being  silent  in  that  regard,  objection  cannot  be  taken  by  demur- 
rer, but  the  facts  must  be  brought  forward  by  answer  or  plea.  If  no  objec- 
tion be  thus  taken,  the  defect  is  to  be  deemed  waived.  As  has  already  been 
seen,  under  the  act  of  1885,  courts  were  reinvested  with  original  common- 
law  jurisdiction  in  respect  to  suits  against  counties.  That  act  brought  the 
subject-matter  generally  within  the  power  and  authority  of  the  court.  In 
other  words,  it  restored  the  competency  of  the  court,  and  gave  it  the  power 
to  take  original  jurisdiction  of,  and  to  adjudicate  upon,  the  subjeot-matter  of 
claims  against  counties.  It  is  necessary  that  certain  precedent  facta,  ▼!«.,  the 
presentation  of  the  claim  to  the  board  of  commissioners,  should  have  occurred 
before  the  jurisdiction  of  the  court  becomes  perfect  and  unavoidable,  precisely 
as  it  is  necessary,  in  order  to  give  the  court  Jurisdiction  to  contest  the  validity 
of  a  will,  that  the  testator  must  have  died  in,  or  left  assets  in,  or  that  assets 
of  the  estate  must  have  come  into,  the  county  where  the  contest  is  being  car- 
ried on,  Kinnaman  v.  Kinnaman,  supra;  Thomas  y.  Wood,  61  Ind.  132. 
In  cases  of  the  latter  class,  and  all  others  analogous  thereto,  it  has  been  uni- 
formly ruled  that  the  complaint  need  not  show  the  jurisdictional  facts  upon 
its  face.  Of  course,  the  rule  is  different  in  respect  to  courts  of  inferior  or 
limited  jurisdiction,  or  where  a  court  of  general  jurisdiction  is  exercising  a 
mere  statutory  power,  and  is  not  exercising  a  jurisdiction  which  was  accord- 
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ing  to  the  course  of  the  common  law.  We  are  thus  led  to  the  conclusion  that 
it  was  not  necessary  that  the  complaint  should  have  shown  upon  its  face  that 
the  claim  sued  on  had  been  filed  with  the  auditor  of  Parke  county,  and  that  it 
had  been  presented  to  the  board  of  commissioners,  and  disallowed,  prior  to 
the  commencement  of  the  action. 

It  is  argued,  next,  that  the  demurrer  was  properly  sustained,  because,  in 
any  event,  the  county  is  not  liable  to  the  plaintiff  upon  the  facts  disclosed  in 
the  complaint.  This  argument  proceeds  upon  the  assumption  that  the  action 
of  the  board  of  commissioners  of  Parke  county,  in  taking  possession  of  the 
uncompleted  work  upon  the  failure  of  the  contractor,  and  their  agreement 
with  the  plaintifiE  to  pay  incase  it  proceeded  to  furnish  and  complete  the  iron- 
work for  the  court-house  and  jail,  was  ultra  vires  and  void.  This  result  is 
said  to  follow  because  the  statute  prohibits  county  commissioners  from  let- 
ting any  contract  for  the  construction  of  any  court-house,  jail,  or  other 
county  building,  the  cost  of  which  exceeds  the  sum  of  S500,  without  first 
adopting  plans  and  specifications,  and  giving  public  notic?^,  and  requesting 
bids,  as  provided  in  sections  4243-4245,  Rev.  St.  1881.  The  provisions  of  the 
statute  referred  to  apply  manifestly  to  the  original  contract  for  the  construe* 
tion  of  the  buildings  therein  enumerated  and  referred  to.  After  a  contract 
has  been  let  in  compliance  with  the  provisions  of  the  statute,  and  the  work 
has  been  entered  upon,  whether  the  commissioners  may,  upon  the  default  of 
the  contractor,  proceed  by  the  employment  of  such  agencies  as  are  available, 
and  complete  the  building,  must  depend,  to  some  extent  at  least,  upon  the 
circumstances  of  each  particular  case.  In  the  event  that  a  contractor  should 
abandon  his  contract  when  the  work  was  at  such  an  incipient  stage  as  that  to 
complete  it  would  amount  practically  to  the  construction  of  a  court-house  by 
county  commissionei*8  without  regard  to  the  contract  previously  let,  it  might 
be  a  question  whether  contracts  made  by  them  for  labor  and  materials  would 
be  binding  as  such  upon  the  county.  On  the  other  hand,  if,  after  the  con- 
tract had  been  regularly  let,  tlie  contractor  had  carried  the  work  forward  to 
such  a  state  as  that,. in  the  judgment  of  the  commissioners,  the  building 
could  be  completed  substantially  under  the  contract  by  carrying  forward  and 
keeping  in  operation  the  agencies  and  forces  already  in  motion,  we  can  see  no 
reason  why  that  course  may  not  be  within  the  incidental  power  of  the  com- 
missioners. The  statute  (section  5748)  makes  it  the  duty  of  the  board  of 
commissioners  of  each  county  to  construct  and  furnish  a  court-house,  jail, 
and  other  necessary  public  buildings  for  the  use  of  the  county,  and  to  keep 
them  in  repair.  It  requires  that  plans  and  specifications  be  adopted,  and 
that  the  contract  for  the  building  be  let  in  pursuance  of  certain  formalities. 
The  statute  makes  no  provision  for  such  a  contingency  as  lias  happened  in 
the  present  case;  yet  it  is  within  the  experience  of  all  that  such  contingencies 
are  likely  to  happen  in  the  construction  of  public  as  well  as  private  buildings. 
It  would  hardly  do  to  assume  that  the  legislature  failed  to  consider  that  such 
a  contingency  might  happen,  or  that  it  was  intended,  in  case  it  did  liappen, 
at  whatever  stage  of  the  work,  that  the  hands  of  the  county  commissioners 
should  be  tied  until  new  plans  and  specifications  were  adopted,  and  a  new 
contract  let.  In  the  absence  of  any  provision  in  the  statute  for  such  a  case, 
we  must  assume  that  it  was  intended  that  the  commissioners  should  exercise 
their  best  discretion  in  each  case,  according  to  the  circumstances  that  should 
exist  at  the  time.  Whatever  may  be  said  about  the  binding  force  and  effect 
of  contracts  made  by  commissioners  under  the  circumstances  disclosed,  cer- 
tainly, where  a  county  board,  in  pursuance  of  its  duty  to  erect  public  build- 
ings for  the  county,  has  proceeded  regularly  to  a  point  where  a  contractor 
abandons  the  work  while  it  is  in  progress,  and  then,  in  the  exercise  of  its  dis- 
cretion, procures  others  to  furnish  money,  labor,  and  materials,  so  as  to  carry 
the  work  forward  to  completion,  the  county  cannot,  after  accepting  and  en- 
joying the  buildings  thus  completed,  refuse  to  repay  the  money,  and  the  rea- 
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sonable  value  of  the  labor  and  materials,  furnished  at  the  request  of  the  com- 
missioners. Tlie  doctrine  of  ultra  vires  does  not  absolve  municipal  corpora- 
tions from  the  principles  of  common  honesty.  When  a  corporation  has  re- 
ceived the  money  or  property  of  an  individual  under  color  of  authority,  and 
has  appropriated  it  to  its  necessary  and  beneficial  use,  it  will  not  be  heard  to  as- 
sert its  want  of  power  to  pay  the  value  of  what  it  has  received  and  still  retains. 
In  such  a  case,  where  the  initiatory  steps  have  been  taken  which  authorize  a 
municipality  to  proceed  with  a  public  work,  persons  who  furnish  money,  la- 
bor, or  materials  to  the  municipality,  which  are  actually  used  in  the  work,  and 
retained  by  it,  become  equitably  entitled  to  recover.  Bicknell  v.  School  Tp.^ 
73  Ind.  501,  and  cases  cited;  Wallis  v.  School  Tp.,  75  Ind.  368;  Bank  v.  School 
Tp.,  Id.  361;  Civil  Tp.  v.  Manufacturing  Co.,  83  Ind.  121;  School  Tp.  v. 
Andreas,  56  Ind.  157;  1  Dill.  Mun.  Corp.  §  464,  and  note.  It  appears  from 
the  facts  disclosed  in  the  present  case  that  the  appellants  had  taken  a  subcon- 
tract to  furnish  tl)e  contractor  with  the  iron-work  for  the  court-house  and  jail 
at  a  specified  price;  that  it  had  proceeded  so  far  that  the  contractor  had  be- 
come indebted  to  it  in  the  sum  of  $10,000.  The  commissioners  agreed  that 
if  it  would  proceed,  and  complete  the  iron- work  according  to  its  contract  with 
Meyers,  the  county  would  pay  the  amount  due  from  the  contractor,  as  well 
as  that  to  become  due  for  the  work  not  yet  completed.  The  commissioners 
had  no  power  to  assume  an  indebtedness  due  the  appellant  from  the  con- 
tractor, and  BO  far  its  contract  cannot  be  enforced ;  nor  has  the  county  come 
under  any  equitable  obligation  to  pay  the  amount  due  for  work  done  for  the 
contractor.  But,  in  respect  to  work  actually  furnished  for  the  county  at  the 
request  of  the  commissioners,  the  county  is  at  the  least  liable  to  pay  the  actual 
and  reasonable  value  of  the  labor  and  materials  furnished,  and  for  the  money 
expended  in  constructing  public  buildings  which  the  county  has  accepted, 
and  which  it  is  using  and  enjoying.  These  conclusions  lead  to  a  reversal  of 
the  judgment.    Judgment  reversed,  With  costs. 

(116  Ind.  282)  

Morris  v.  State  ex  rel.  Andress. 
(Supreme  Court  of  IiidUma.    June  19, 1888.) 

1.  BA.8TARDT— PrOOBSB— WaBBANT. 

The  process  in  a  prosecution  for  bastardy  in  Indiana  is  a  warrant,  and  is  not  lim- 
ited to  one  township,  but  extends  throughout  the  county. 

2.  AppEAii— From  Justices— Presdmption  of  Juribdiotion. 

Where  an  appeal  from  a  justice  of  the  peace  is  entertained  by  the  circuit  court, 
the  supreme  court  will  presume,  the  contrary  not  appearing,  that  the  circuit  court 
had  jurisdiction  thereoz,  it  being  a  court  of  general  jurisdiction. 

Appeal  from  circuit  court,  Switzerland  county. 

On  petition  for  rehearing.    For  former  opinion,  see  16  N.  E.  Bep.  692. 

John  B.  Coles,  for  appellant.    2>.  S.  Wilher,  for  appellee. 

Elliott,  J.  The  process  which  issues  in  a  prosecution  for  bastardy  Is  es- 
sentially different  from  an  ordinary  summons  in  a  civil  action.  It  is  a  war- 
rant requiring  the  officer  to  bring  the  body  of  the  defendant  into  court.  A 
writ  in  the  nature  of  a  warrant  is  not  limited  to  the  township,  but  extends  to 
the  entire  county.  The  circuit  court  is  a  court  of  general  jurisdiction;  and, 
having  entertained  jurisdiction  of  the  appeal  from  the  justice  of  the  peace,  we 
must  presume,  the  contrary  not  appearing,  that  the  circuit  court  had  jurisdic- 
tion of  the  appeal  in  this  instance.  Machine-  Works  v.  Parke  Co.,  ante,  593, 
(this  term.)    Petition  overruled. 

(U5  Ind.  286)  ^,  " 

MULCAHY  V.  GiVKNS. 

(Supreme  Court  of  Indiana^    June  22, 1888.) 
1.  Intoxioatiho  Liquors— Civil  Daicaqb  Laws— Statutbs— Rbpbal. 

Act  Ind.  1875,  H  15, 20,  relating  to  the  sale  of  intoxicating  liquors,  provides  in 
section  15  that  every  person  who  shall  sell    •    •    •    such  liquors  to  a  person  in  a 
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state  of  intoxication  Bhallbe  guilty  of  a  misdemeanor,  and  punished  as  therein  pro- 
vided. Section  30  provides  that  a  person  selling  •  ♦  ♦  such  liquors  in  violation 
of  the  provisions  oi  the  act  shall  be  personally  liable,  and  also  liable  on  his  bond 
filed  in  the  audltor^s  office  in  pursuance  of  section  4  ox  said  act,  to  any  person  sus- 
taining injury  to  his  person/  property,  or  means  of  support  on  account  thereof. 
Rev.  St  Ind.  1831,  |  20&2,  which  took  effect  in  September,  1881,  provides  that  any 
one  selling  ♦  ♦  ♦  any  intoxicating  liquor  to  a  person  in  a  state  of  intoxication 
shall  be  fined  and  imprisoned  as  therein  provided,  and  disfranchised  and  rendered 
incapable  of  holding  ofiLce  for  a  determinate  period.  Held^  that  the  last-named 
statute  did  not  repeal  or  abridge  by  implication  so  much  of  the  sections  of  the  act 
of  1875  as  provides  for  the  recovery  of  damages  for  such  illegal  sale  of  liquor. 

2.  Same — Right  to  Maintain  Action  without  Action  on  Bond. 

An  action  for  civil  damages  resulting  from  the  sale  of  intioxicating  liquors  under 
act  Ind.  1875,  (1  Rev.  St.  1876.  p.  809,)  may  be  brought  gainst  the  party  causing  such 
damage  alone,  and  need  not  be  brought  upon  the  bondexecuted  oy  defendant;  sec- 
tion 20  of  said  act  providing  that  a  person  causing  such  damage  shall  be  personally 
liable,  and  also  liable  on  his  bond  filed  in  the  auditor's  ofiLce  in  pursuance  of  section 
4  of  said  act. 

8.  Samb—Plbasino— Complaint. 

A  complaint  for  civil  damages  for  the  sale  of  intoxicating  liquors  under  act  Ind. 
1875,  §§  15,  20,  (1  Rev.  St.  1876,  p.  869,)  which  avers,  in  substance,  that  defendant 
sold  to  plaintiff*  s  husband,  then  intoxicated,  six  drinks  of  liquor,  which  he  drank, 
and  became  so  extremely  intoxicated  from  the  effects  thereof  as  to  cause,  by  his 
mismanagement  of  the  horses,  the  overturning  of  the  sleigh  in  which  he  and  plain- 
tiff were  driving,  throwing  the  sledgh  violently  on  plaintiff,  whereby  she  was  badly 
injured,  to  her  great  damage,  and  also  by  the  same  means  and  in  the  same  manner 
injunng  him,  whereby  he  was  so  maimed  as  to  oocome  unable  to  do  anv  labor 
since,  and  was  permanently  disabled,  and  that  the  plaintiff  was  greatly  Injured 
thereoy  in  her  means  of  support,  is  sufficient  on  demurrer,  the  damages  therein 
stated  being  the  proximate  cause  of  the  injury. 

Appeal  from  circuit  court,  Newton  county;  Peter  H.  Ward,  Judge. 
S.  P.  Hammond,  W  H.  H.  Qraham,  and  David  L.  Bishop,  for  appellant, 
fif.  P.  Thompson,  for  appellee. 

NiBLACE,  C.  J.  This  action  was  brought  by  Winifred  Mulcahy  against 
James  F.  Givens,  under  sections  15  and  20  of  the  act  of  1875,  regulating  the 
sale  of  intoxicating  liquors.  1  Bev.  St.  1876,  p.  869.  The  complaint  is  in 
two  paragraphs.  It  is  alleged  in  both  paragraphs  that,  since' the  25th  day  of 
December,  1882,  the  plaintiff  has  been  the  wife  of  one  Michael  Mulcahy,  upon 
whose  labor  and  industry  she  was  wholly  dependent  for  her  support  and 
maintenance  prior  and  up  to  the  happening  of  the  grievances  for  which  this 
action  is  prosecuted;  that  on  the  28th  day  of  January,  1886,  the  plaintiff  and 
her  said  husband  came  to  the  town  of  Renssalaer  from  their  home  in  the 
country,  a  distance  of  six  miles,  in  a  sleigh  drawn  by  two  horses,  which  were 
driven  by  her  husband;  that  while  In  said  town  of  Renssalaer  on  that  day 
the  said  Givens,  who  was  a  licensed  vendor  of  intoxicating  liquors  therein, 
unlawfully  sold  to  the  said  Michael  Mulcahy,  who  was  at  the  time  in  a  state 
of  intoxication  and  isnown  to  be  in  that  condition  by  him,  the  said  Givens, 
six  drinks  of  intoxicating  liquors,  for  the  price  of  10  cents  for  each  drin]£, 
which  liquors  he,  the  said  Michael,  then  and  there  drank;  that  immediately 
thereafter  the  phiintiff  and  the  said  Michael  started  home  in  the  sleigh  in 
which  they  had  come;  that  from  the  effects  of  said  intoxicating  liquors  so  sold 
to  and  drank  by  him,  the  said  Michael  became  extremely  intoxicated,  and  un- 
able to  control  or  manage  the  horses  attached  to  such  sleigh ;  that  he  never- 
theless persisted  in  attempting  to  drive  said  horses,  and  would  not  permit  the 
plaintiff  to  drive  them;  that  by  reason  of  such  extreme  intoxication,  and  of 
his  incapacity  resulting  therefrom  to  control  and  manage  said  horses,  the  said 
Michael  suffered,  caused,  and  permitted  the  horses  to  upset  the  sleigh.  It  is 
averred  in  the  first  paragraph  that  in  the  upsetting  of  the  sleigh  the  plaintiff 
was  violently  thrown  to  the  ground,  and  that  the  sleigh  was  thrown  heavily 
upon  her,  whereby  she  was  badly  bruised,  wounded,  and  injured,  to  her  great 
damage.  The  second  paragraph  averred  that,  by  the  upsetting  of  the  sleigh, 
the  said  Michael  was  also  thrown  violently  to  the  ground,  and  that  the  sleigh 
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fell  upon  him  with  great  force,  whereby  he  was  wounded,  maimed,  and  par- 
alyzed so  that  he  has  ever  since  been  wholly  unable  to  perform  any  labor 
whatever,  and  has  become  permanently  disabled;  that  the  plaintiff  has  thereby 
been  greatly  injured  in  her  means  of  support.  A  demurrer  was  sustained  to 
both  paragraphs  of  the  complaint,  and  the  defendant  had  final  Judgment  upon 
demurrer. 

While  the  record  discloses  nothing  as  to  the  ground  upon  which  the  demur- 
rer was  sustained,  it  has  been  conceded  in  argument  that  it  was  upon  the 
theory  that  sections  15  and  20  of  the  act  of  1875  were,  so  far  as  they  might 
have  had  an  application  to  the  facts  of  this  case,  impliedly  repealed  by  section 
2092,  Bev.  St.  1881,  and  that  hence  there  was,  at  the  time  this  action  was 
commenced,  no  law  in  force  authorizing  the  prosecution  of  a  civil  action  for 
the  alleged  injuries  resulting  from  the  unlawful  conduct  of  Givens.  Sections 
15  and  20  are  respectively  as  follows:  "Sec.  15.  Any  person  who  shall  sell, 
barter,  or  give  away  any  spirituous,  vinous,  or  malt  liquors,  to  any  person  at 
the  time  m  a  state  of  intoxication,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  In  any  sum  not  less  than  ten  nor 
more  than  fifty  dollars."  "Sec.  20.  Every  person  who  shall  sell,  barter,  or 
give  away  any  intoxicating  liquors,  in  violation  of  any  of  the  provisions  of 
this  act,  shall  be  persouiilly  liable,  and  also  liable  on  his  bond  filed  in  the  audi- 
tor's office,  as  required  by  section  4  of  this  act,  to  any  person  who  shiill  sus- 
tain injury  or  damages  to  his  pei^on  or  property  or  means  of  support  on  ac- 
count of  the  use  of  such  intoxicating  liquors  so  sold  as  aforesaid,  to  be  en- 
forced by  appropriate  action  in  any  court  of  competent  jurisdiction."  Rev. 
St.  1881,  §  5323.  Section  2092,  Rev.  St.  1881,  which  came  into  force  on  the 
19th  day  of  September,  1881,  is  in  these  words:  "  Whoever  sells,  barters,  or 
gives  away  any  spirituous,  vinous,  malt,  or  other  intoxicating  liquor,  to  any 
person  at  the  time  in  a  state  of  intoxication,  knowing  him  to  be  in  a  state  of 
Intoxication,  shall  be  fined  not  more  than  one  hundred  dollars,  lior  less  than 
ten  dollars,  to  which  may  be  added  imprisonment  in  the  county  jail  not  more 
than  one  year,  nor  less  than  thirty  days,  and  disfranchised  and  rendered  in- 
capable of  holtling  any  office  of  trust  or  profit  for  a  determinate  period."  As 
applicable  to  the  facts  relied  on  for  a  recovery  in  this  action,  section  20  ought 
to  be  construed  as  if  it  read:  "Every  person  who  shall  barter  or  give  away 
any  spirituous,  vinous,  or  malt  liquors,  to  any  person  at  the  time  in  a  state  of 
intoxication,  shall  be  personally  liable,  and  also  liable  on  his  bond,  «  «  « 
to  any  person  who  shall  sustain  any  injury  or  damage  to  his  person  or  prop- 
erty or  means  of  support  on  account  of  the  use  of  such  intoxicating  liquors. 
•  *  ♦  "  As  thus  construed,  the  right  to  prosecute  a  civil  action  under  that 
section,  for  the  sale  of  alcoholic  liquors  tv>  a  person  in  a  state  of  intoxication, 
was  neither  abridged  nor  taken  away  by  the  subsequent  enactment  of  section 
2092,  above  set  out.  There  is  no  inconsistency  between  so  much  of  section 
15  as  constructively  entered  into  and  becaime  a  part  of  section  20,  as  above 
stated,  and  section  2092,  and  hence  that  part  of  section  15  still  continues  in 
force  in  support  of  a  civil  action  for  a  violation  of  its  provisions  and  any  con- 
sequent injury  which  may  ensue  therefrom.  This  conclusion  is  fully  sustained 
by  the  recent  case  of  State  v.  Cooper  114  Ind.  12,  16  N.  E.  Rep.  518.  See, 
also,  Bish.  Writ.  Law.  §  181;  Alexander  v.  State,  9  Ind.  837;  Martindale  v. 
Martindale,  10  Ind.  566;  Oordell  v.  State,  22  Ind.  1;  State  v.  Miller,  58  Ind. 
399;  Qorley  v.  Seiotll,  77  Ind.  816;  Capron  Y.Strout,  11  Nev.  304;  Com,  v. 
Kendall,  144  Mass.  357,  11  N.  E.  Rep.  425;  Full&i^tan  v.  Spring,  8  Wis.  667; 
Randolph  v.  Lamed,  27  N.  J.  Eq.  557. 

The  additional  point  is  made  that  the  sale  of  the  intoxicating  liquors  to  the 
plaintiff's  husband  was  not,  within  the  proper  meaning  of  that  terra,  the  prox- 
imate cause  of  the  injuries  of  which  she  complains;  that  such  injuries  could 
not  reasonably  have  been  anticipated  by  Givens  when  he  sold  the  liquors  as 
charged;  and  the  cases  of  Krach  v.  Ueilman,  53  Ind.  517,  Collier  v.  Early, 
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54  Ind.  559,  and  Baches  ▼.  Dant,  55  Ind.  181*  are  cited  as  supporting  that  view 
of  the  doctrine  of  proximate  cause  in  cases  of  the  chiss  to  which  tliis  belongs. 
These  cases  do  lend  support  to  this  additional  point  made  against  the  suffi- 
ciency of  tlie  complaint,  but  they  arose  and  were  decided  under  an  older,  and  in 
some  respects  a  different  and  more  exceptional,  statute  than  the  one  now  be- 
fore us.  They  were,  nevertheless,  held  to  be  against  the  weight  of  authority, 
and  not  binding  as  precedents  in  similar  cases  brought  under  the  act  of  1875, 
in  the  later  case  of  Dunlap  v.  Wagnert  85  Ind.  529,  and  we  still  adiiere 
to  that  interpretation  of  those  cases.  In  so  far  as  they  are  inconsistent  in 
principle  with  the  case  of  DurUap  v.  Wagner,  they  must  be  regarded  as  hav- 
ing been  overruled.  As  the  facts  are  stated  in  the  last-named  case  a  stronger 
and  more  direct  case  was  seemingly  made  against  Wagner  than  the  complaint 
does  in  this  case  against  Givens;  but  the  conclusions  reached  and  the  general 
principles  recognized  in  that  case  sustain  the  sufficiency  of  the  complaint  in 
this,  as  regards  the  proximate  cause  of  the  injuries  sued  for,  and  we  are  con- 
tent to  rest  this  cause  in  the  respect  stated  upon  the  conclusions  and  general 
principles  there  announced. 

Tlie  further  point  is  made  that  an  action  like  the  one  at  bar,  when  prose- 
cuted  against  a  licensed  vendor  of  intoxicating  liquors,  must  be  upon  the  bond 
given  by  him  under  section  4  of  the  act  of  1875,  and  that  consequently  an  ac- 
tion will  not  lie  against  him  alone  for  a  violation  of  any  of  the  provisions  of 
that  act.  This  point  has  the  merit  of  plausibility,  but  we  see  no  sufficient 
ground  upon  which  it  can  be  sustained.  Section  20  authorizes  an  action  in 
general  terms,  either  against  the  vendor  personally,  as  well  as  upon  his  bond; 
thus  fairly  implying  that  the  plaintiff  has  an  option  either  to  sue  the  vendor 
alone  or  to  sue  him  and  his  sureties  together  on  his  bond.  This  view  is  im- 
pliedly supported  by  the  case  of  Kane  v.  StaUj  78  Ind.  108,  and  is,  as  we  be- 
lieve, in  accordance  with  the  legislative  intention  on  the  subject. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for  further 
proceedings. 

(116  Ind.  806) 

HoMB  Iks.  Co.  of  New  York  «.  Daubbnspeck. 

{^wpreme  Court  of  Indiana.    June  28, 18S8.) 

iNSUBAnroB— AonoKs  ON  Premium  Notbs— Dbfbksbs—Insolvenot  of  Company. 

Assured,  under  a  contract  of  fire  insurance  for  five  years,  paid  the  premium  for 
the  first  year  in  cash,  and  ffave  notes  for  the  suoceeoing  premiums,  fiefore  the 
expiration  of  the  first  year  tne  company  became  insolvent  and  suspended  business. 
B.cld^  in  an  action  on  the  notes,  that  the  consideration  had  failed,  and  plaintiff  could 
not  recover. 

Appeal  from  circuit  court,  Hamilton  county;  D.  Moss,  Judge. 
ChristUm  &  Christian,  for  appellant.    Stephenson  dk  Fertig,  for  appellee* 

Mitchell,  J.  Complaint  by  the  Home  Insurance  Company  of  New  York, 
as  assignee  of  the  American  Insurance  Company  of  Chicago,  against  Daubens- 
peck,  on  a  promissory  note  dated  the  20th  day  of  July,  1880,  stipulating  for 
the  payment  of  $60  in  four  annual  installments  of  815  each.  The  defendant 
answered,  first,  by  alleging  that  the  note  had  been  delivered  to  the  American 
Insurance  Company  as  part  consideration  for  a  policy  of  insurance,  by  the 
terms  of  which  the  company  agreed  to  Insure  his  property  for  a  period  of  five 
years  from  a  certain  date,  at  the  stipulated  price  of  $15  per  annum;  that  he 
had  paid  the  premium  for  the  first  year  in  cash,  and  executed  the  note  in  suit 
for  the  premium  for  the  remaining  four  years.  It  was  alleged  in  the  answer 
that,  before  the  expiration  of  the  first  year,  the  contract  of  insurance  had  been 
canceled;  that  the  defendant  had  paid  the  customary  short  rates,  and  returned 
his  policy  to  the  company.  The  second  paragraph  set  up  substantially  the 
same  facts  as  to  the  consideration,  and  in  respect  to  the  payment  of  the  first 
year's  premium  in  cash.    It  was  then  averred  that»  before  the  expiration  of 
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the  first  year,  the  American  Insurance  Company  became  Insolvent,  and  sus- 
pended business,  and  that  the  consideration  of  the  note  had  for  those  reasons 
failed.  It  is  contended  that  the  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  answer.  The  paragraph  was  clearly  good.  There  is  no 
basis  for  the  suggestion  that  the  defendant  got  all  he  contracted  for.  He 
contracted  for  indemnity  against  loss  or  damage  to  his  property  by  fire,  and 
as  a  consideration  therefor  agreed  to  pay  $15  annually  for  insurance  for  five 
years.  The  demurrer  admits,  however,  that  the  insurance  company  whose 
policy  he  held  became  insolvent  and  suspended  business  before  the  end  of  the 
first  year.  As  a  consequence,  the  company  became  unable  to  afford  him  the 
indemnity  for  which  be  contracted.  How  can  it  be  said,  therefore,  that  he 
received  what  he  contracted  for,  and  upon  what  principle  should  the  defend- 
ant now  be  compelled  to  pay  for  that  which  the  insurance  company,  because 
of  its  insolvency  and  suspension  of  business,  became  unable  to  furnish?  A 
policy  in  an  insolvent  suspended  insurance  company  is  presumably  worthless 
as  a  means  of  indemnity  against  future  loss.  The  case  is  not  controlled  by 
Afyers  v.  Conway,  62  Ind.  474.  The  evidence  fully  sustains  the  finding  upon 
the  issue  made  by  the  first  paragraph  of  the  answer.  There  was  therefore 
no  error,  even  though  the  second  paragraph  may  not  have  been  proved.  If 
one  sufficient  and  complete  defense  was  proved,  the  finding  of  the  court  was 
proper.    Judgment  afiirmed*  with  costs. 


(116  Ind.  887) 

Phelps  et  al,  «.  Smith  et  al.^ 

(Supre7ne  Court  of  Indiana,    June  27, 1888.) 

L  Pbaxtdttlbnt  Conveyances— Husband  and  Wife— Subsequent  Cbeditors. 

Under  Rev.  St.  Ind.  1881,  §  4924,  providing  that  **tho  question  of  fraudulent  intent 
in  aU  cases  arising  under  the  provisions  oi  this  act  shall  be  deemed  a  question  of 
fact,  nor  shall  such  a  conveyance  be  adjudged  fraudulent  as  against  creditors  or 
purchasers  solely  on  the  ground  that  it  was  not  founded  on  a  valuable  considera- 
tion, **  where  a  husband  whose  remaining  property  subject  to  execution  is  amply 
sufficient  to  pay  his  debts  conveys  real  estate  without  consideration  for  the  purpose 
of  i>lacing  the  same  beyond  the  reach  of  creditors,  the  grantee  immediately  recon- 
veying  to  such  husband  and  his  wife  as  tenants  by  entireties,  such  conv^ances  are 
not  fraudulent  as  to  subsequent  creditors,  no  actual  fraud  on  the  part  ox  either  the 
husband  or  wife  having  been  found. 

2.  Sajie— Gift  to  Wife— Loan  of  the  Monet  to  Husband— Oood  Faith  of  Wif»— 
Confession  of  Judgment. 

Where  a  husband  whose  remaining  property  subject  to  execution  is  amply  suffi- 
cient to  pay  his  debts  makes  a  gift  of  money  to  his  wife,  immediately  borrowing 
the  same  from  her,  and  securing  its  payment  by  promissory  note,  and  thereafter 
suffers  judgment  on  the  note,  and  seizure  of  his  property  on  execution,  with  intent 
to  defraud  -his  creditors,  the  wife  is  not  liable  to  a  creditor  of  the  husband  for  the 

goods  seized,  although  siie  had  notice  of  her  husband^s  fraudulent  intent  in  suffer- 
ig  judgment  and  seizure  of  the  goods. 
X  Same— Confession  of  Judgment— Want  of  Considebation- Knowledge  of  Crbd- 

ITOK. 

Where  a  party  executes  a  note  without  consideration,  and  suffers  judgment 
thereon,  and  seizure  of  his  property  under  execution,  for  the  purpose  of  defrauding 
his  creditors,  the  payee  having  notice  of  the  fraud,  such  payee  is  liable  to  a  ored^ 
itor  of  the  maker  for  the  property  seized. 

Appeal  from  circuit  court,  Montgomery  county;  J.  M.  Babb.  Judge. 
E,  C.  8nyder,  Kennedy  <&  Kennedy,  Histine  &  MUtine,  and  i2.  /.  6heene9 
for  appellants.    Paul  <&  Humphries  and  W.  If,  Thornton,  for  appellees. 

Elliott,  J.  Stated  in  an  abridged  form,  the  facts  set  forth  in  the  special 
finding  are  these:  From  the  29th  day  of  March,  1883,  until  the  9th  day  of 
June,  1884,  John  B.  Smith  and  Thomas  B.  Collins  were  partners  doing  busi- 
ness at  Anderson  and  at  Grawfordsville,  in  this  state.  On  the  80th  day  of 
January  and  the  8th  day  of  May,  1884,  Smith  &  Ck)llins,  as  partners,  became 
indebted  to  the  plaintiffs  in  the  sum  of  $986,  and  that  sum  was  due  and  un- 
|>aid  when  this  suit  was  brought*    The  partnership  was  dissolved  on  the  9th 

1  Rshsaring  denied 
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day  of  June,  1884.  Smith,  under  the  agreement  of  dissolution,  took  the  stock 
of  goods  at  Anderson,  and  Collins  took  that  at  Crawfordsville.  Between 
January  30,  1884,  and  the  date  of  the  dissolution  of  the  partnership,  Smith  & 
Collins  became  largely  indebted  to  the  appellees  and  others.  They  were  in- 
solvent at  the  time  the  partnersliip  was  dissolved,  and  have  so  continued.  On 
and  prior  to  the  10th  day  of  December,  1883,  Jennie  C.  Smith  was  the  wife 
of  John  B.  Smith.  On  that  day,  John  B.  and  Howard  W.  Smith  were  the 
joint  owners  of  a  tract  of  land,  and  made  parol  partition  of  it.  To  carry  into 
effect  this  partition,  deeds  were  executed  and  delivered.  After  John  B. 
Smith  had  received  his  deed,  he  and  his  wife  conveyed  the  land  to  Howard 
W.  Smith,  and  he  immediately  conveyed  the  land  to  John  B.  Smith  and  his 
wife.  The  deed  was  recorded  on  the  8th  day  of  January,  1884.  This  con- 
veyance was  a  voluntary  one,  and,  as  the  finding  recites,  "was  made  for  the 
sole  purpose  of  placing  the  entire  title  in  Jolin  B.  Smith  and  his  wife  as  ten- 
ants by  entireties,  and  beyond  the  reach  of  his  present  or  future  creditors." 
At  the  time  this  deed  was  executed,  John  B.  Smith  had  no  other  individual 
property  subject  to  execution,  but  he  then  owed  no  individual  debts.  The 
indebtedness  of  the  firm  of  Smith  &  Collins,  at  that  timo,  was  $3,000,  and  its 
assets  $6,000.  The  indebtedness  of  the  firm  due  at  the  time  the  conveyances 
were  made  was  subsequently  all  paid  by  the  firm,  and,  in  the  language  of  the 
finding,  "the  payments  were  made  out  of  cash  then  in  the  hands  of  the  firm, 
from  collections  made  afterwards  on  bills  then  due  from  former  sales  of  goods 
then  on  hand,  and  sales  of  goods  subsequently  purchased  by  the  firm,  and 
for  which  it  still  owes  the  wholesale  creditors. "  On  and  before  the  29th  day 
of  May,  1882,  Elizabeth  CoUins  was  the  wife  of  the  defendant  Thomas  B.  Col- 
lins. Prior  to  that  day,  her  husband  made  her  a  gift  of  $3,000,  and  on  that  day 
he  borrowed  from  her  the  identical  money  which  he  had  previously  given  her. 
To  secure  its  payment,  he  executed  his  promissory  note,  which  was  signed  by 
Thomas  B.  Smith  a  short  time  before  the  dissolution  of  the  firm  of  Smith  & 
Collins,  but  no  consideration  passed  to  Smith.  At  the  time  Smith  signed  the 
lote,  he  was  insolvent,  and  has  so  remained.  Smith  &  Collins  also  obtained 
a  loan  from  the  Eirst  National  Bank  of  Crawfordsville,  and,  after  the  disso- 
lution of  the  partnership,  suffered  judgment  to  be  rendered  against  them. 
Their  purpose  in  creating  this  debt,  and  suffering  judgment,  was  to  defraud 
their  creditors.  On  the  30th  day  of  June,  1884,  Elizabeth  Collins  instituted 
an  action  on  the  note  executed  to  her  by  her  husband  and  Smith,  and  recov- 
ered a  judgment.  On  the  judgment  recovered  by  her,  executions  were  issued, 
and  were  levied  upon  the  goods  at  Anderson  and  at  Crawfordsville.  The 
joods  at  Anderson  were  levied  upon  and  sold  as  the  property  of  John  B. 
Smith,  and  those  at  Crawfordsville  were  seized  as  the  property  of  Thomas  B. 
I  Jollins.  The  purpose  of  John  B.  Smith  in  signing  the  note,  and  that  of 
Smith  &  Collins  in  suffering  judgment  on  the  note,  and  the  seizure  of  the 
goods  of  the  partnership  upon  the  execution  issued  on  the  judgment,  was  to 
defraud  their  creditors;  and  of  this  purpose  Elizabeth  Collins  had  full  notice. 
On  the  9th  day  of  June,  1884,  and  thenceforward,  Thomas  B.  Collins  was  in- 
solvent. The  executions  were  issued  on  the  judgments  of  Elizabeth  Collins 
and  the  bank,  after  dissolution,  and  the  property  taken  by  the  partners  under 
the  agreement  of  dissolution  was  seized  and  sold.  The  conclusions  of  law 
stated  by  the  court  are:  "(1)  That  the  plaintiffs  are  entitled  to  recover  judg- 
ment against  the  defendants  John  B.  Smith  and  Thomas  B.  Collins  in  the 
sum  of  $1,029.48;  (2)  that  the  conveyances  from  John  B.  Smith  and  wife  to 
Howard  W.  Smith,  and  from  Howard  W.  Smith  to  John  B.  Smith  and  Jennie 
C.  Smith,  of  date  January  4,  1884,  are  valid  and  effectual  as  against  the  cred- 
itors of  Smith  &  Collins;  (3)  that  the  plaintiffs  are  not  entitled  to  take  judg- 
ment on  their  complaint,  and  the  facts  found  against  the  defendant  Elizabeth 
Collins."  The  course  of  argument  pursued  by  the  appellants'  counsel  makes 
it  necessary  to  consider  the  case  only  in  so  far  as  the  rights  of  Mrs.  Smith 
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and  Mrs.  Collins  are  concerned,  for  it  is  not  asserted  that  there  was  any  error 
in  the  proceedings  except  such  as  it  is  alleged  were  committed  in  tlieir  favor. 
We  therefore  confine  our  discussion  and  decision  to  the  questions  arising  on 
the  issues  joined  between  the  appellants  and  Jennie  C.  Smith  and  Elizabeth 
Collins. 

The  issues  and  the  questions  presented  by  Mrs.  Smith  are  very  different 
from  those  presented  by  Mrs.  Collins,  and  we  shall  first  dispose  of  the  case  in 
so  far  as  it  affects  the  rights  of  the  former.  The  rights  of  Mrs.  Smith  depend 
upon  the  deed  executed  to  her  and  lier  husband  by  Howard  W.  Smith  on  the 
4th  day  of  January.  1884.  If  that  deed  is  not  invalid  as  against  creditors, 
then  the  second  conclusion  of  law  stated  by  the  trial  court  is  right,  and  the 
judgment  in  her  favor  must  be  affirmed.  The  deed  to  Mrs.  Smith  and  her 
husband  is  valid,  and  constitutes  them  tenants  by  the  entireties,  unless  it  can 
be  adjudged  from  the  facts  stated  that  it  is  vitiated  by  fraud.'  A  husband 
who  is  not  insolvent  may,  in  good  faith,  unquestionably  cause  land  to  be  con- 
veyed to  himself  and  his  wife,  and  thus  vest  in  himself  ai>d  wife  a  joint  tenancy 
with  all  its  legal  incidents.  The  creation  of  the  tenancy  is  the  act  of  the  gran- 
tor, but  the  incidents  are  annexed  by  the  law.  It  cannot  be  held  that  a  hus- 
band who  has  property  subject  to  execution  more  than  sufficient  to  pay  his 
debts  is  guilty  of  fraud  merely  because  he  causes  land  owned  by  him  to  be 
conveyed  to  himself  and  his  wife  as  tenants  by  the  entireties.  It  is  certainly 
true  that  a  husband  not  in  debt,  or  one  in  debt,  but  having  ample  property 
subject  to  execution  to  pay  all  his  debts,  may,  in  good  faith,  make  an  absolute 
gift  of  land  to  his  wife;  and,  if  he  may  do  this,  surely  be  may  cause  the  land 
to  be  so  conveyed  as  to  make  the  tenure  such  as  to  vest  her  with  a  joint  right 
in  possession,  coupled  with  the  incident  of  survivorship.  The  conveyance, 
whatever  its  character  or  effect,  provided  it  creates  no  secret  trust,  is  valid, 
unless  there  be  legal  or  actual  fraud.  We  assume,  therefore,  that  the  deed 
which  vested  in  Mrs.  Smith  an  estate  in  the  land  jointly  with  her  husband  is 
only  impeachable  at  the  suit  of  creditors  upon  the  ground  of  fraud,  and  that 
if  the  creditors  do  not  show  it  to  be  fraudulent  it  must  be  upheld.  The  spe- 
cial finding  does  not  show  that  there  was  any  actual  fraud  on  the  part  of  Mrs. 
Smith  or  her  husband.  It  is  true  that  it  is  stated  that  the  purpose  was  to  place 
the  property  out  of  the  reach  of  creditors,  but  it  is  not  found  that  this  was  a 
fraudulent  purpose.  Fraud  is  not  presumed.  The  presumption  is  in  favor  of 
honesty  and  good  faith  until  the  contrary  appears.  This  rule  would  require 
us  to  decline  to  impute  to  the  parties  any  corrupt  motive.  But  there  is  an- 
other rule  which  applies  here,  and  that  is  this:  where  a  cause  of  action  de- 
pends upon  the  establishment  of  fraud,  the  special  finding  must  state  that 
there  was  fraud.  The  rule  was  thus  stated  in  Elaton  v.  Castor,  101  Ind.  426: 
"The  court  below  found  all  these  facts,  but  failed  to  find  the  ultimate  fact 
that  there  was  any  collusion  between  the  brothers,  or  that  there  was  any  fraud, 
or  intent  te  defraud  any  one.  If  appellants  were  satisfied  that  the  several 
facts  mentioned  were  badges  of  fraud,  and  that  fraud  in  fact  should  have  been 
found,  their  proper  course  was  by  a  motion  for  a  new  trial.  Fraud  in  such 
cases  is  a  question  of  fact,  and  hence  we  cannot  determine  it  here,  as  a  matter 
of  law,  upon  the  facts  found. ''  The  rule  stated  in  the  quotation  we  have  made, 
is  asserted  in  other  cases,  and  is  in  harmony  with  the  decisions  upon  kindred 
questions.  Siix  v.  Sadler,  109  Ind.  254,  9  N.  E.  Rep.  905;  Bartholomew  v. 
Fiei'son,  112  Ind.  430,  14  N.  E.  Rep,  249.  By  our  statute  the  question  of 
fraud  is  made  one  of  fact;  and,  where  fraud  is  essential  to  the  existence  of  a 
cause  of  action,  it  must  be  found  as  a  fact,  and  not  left  to  be  inferred  as  a 
matter  of  law.  Hose  v.  Colter,  76  Ind.  590.  This  court  may,  doubtless,  give 
to  facts  their  legal  effect;  but  wliere,  as  here,  the  case  is  presented  upon  a  spe- 
cial finding,  it  cannot  add  a  new  and  substantive  fact  to  those  stated  by  the 
trial  court.  It  is  to  be  kept  in  niind  that  there  is  no  finding  that  John  B. 
Smitli  meant  to  place  the  partnership  assets  beyond  the  reach  of  creditors,  nor 
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that  he  intended  to  incur  debts. that  he  could  not  pay;  nor,  indeed,  that  he  in- 
tended to  incur  any  new  debts  at  all.  Nor  is  the  value  of  the  real  estate 
stated  in  the  special  finding.  For  anything  that  appears,  it  was  of  less  value 
than  1^600,  and  exempt  from  the  claims  of  creditors.  If  exempt,  creditors  have 
no  riglit  to  complain  of  its  conveyance.  Blair  v.  Smith,  15  N.  E.  Rep.  817; 
Dumbould  v.  Rowlty,  Id.  463;  Barnard  v.  Brown,  112  Ind.  53, 13  X.  E.  Bep. 
401;  Taylor  v.  Duesterherg,  109  Ind.  165,  9  N.  E.  Rep.  907;  Faurote  v.  Carr, 
108  Ind.  123,  9  N.  E.  Rep.  350;  Burdge  v.  Bolin,  106  Ind.  175,  6  N.  E.  Rep. 
140.  As  the  value  of  ihe  property  is  not  stated,  and  as  the  presumption  is  in 
favor  of  good  faith,  we  must  assume  that  the  husband  did  not  convey  an  un- 
reasonable amount  of  property  to  his  wife.  The  legal  effect  of  a  conveyance 
to  a  husband  and  wife  is  to  place  the  land  beyond  tlie  reach  of  the  creditors 
of  the  husband  during  the  life  of  the  wife,  and,  in  the  event  of  her  survivor- 
ship, vest  her  with  title;  and  all  that  the  facts  show  is  that  the  parties  in- 
tended that  the  conveyance  of  Howard  W.  Smith  should  have  this  effect.  It 
cannot,  it  seems  clear  to  us,  be  assumed  that  there  was  actual  fraud  in  a  case 
where  no  more  appears  than  that  a  conveyance  was  intended  to  have  precisely 
the  force'  and  effect  given  it  by  law.  The  assumption  cannot  be  made  with- 
out violating  the  rule  that  the  presumption  is  in  favor  of  hohest  dealing,  nor 
without  also  violating  the  rule  that,  where  a  fact  essential  to  a  cause  of  action 
is  not  found,  the  presumption  is,  where  the  plaintiff  has  the  burden,  that  it 
does  not  exist.  Stix  v.  Sadler,  supra^  and  cases  cited;  Meeker  v.  Shanks, 
112  Ind.  207,  13  N.  E.  Rep.  712.  We  can,  of  course,  do  no  uiore  than  decide 
the  case  as  it  comes  to  us  upon  the  special  finding,  and  upon  that  finding  we 
cannot  assert  that  there  was  any  actual  fraud.  The  exception  to  the  con- 
clusions of  law  concedes  that  the  facts  are  coiTectly  found;  and,  if  a  party 
desires  to  challenge  the  correctness  of  the  finding,  he  must  move  for  a  new 
trial.  Warren  v.  Sohn,  112  Ind.  213,  13  K.  E.  Rep.  863,  and  cases  cited. 
We  can  not,  therefore,  inquire  what  conclusions  of  fact  might  be  drawn  from 
evidentiary  facts,  but  must  take  the  ultimate  facts  as  the  special  finding  pre> 
sents  them,  and  apply  the  law  to  them.  Bhton  v.  Castor,  supra.  This 
necessarily  restricts  the  power  and  duty  of  the  court  within  much  narrowet 
limits  than  would  hedge  it  in  if  the  evidence  were  before  the  court,  and  we 
were  authorized  to  determine  what  inferences  of  fact  should  be  drawn  from 
the  evidence. 

Having  ascertained  that  there  is  no  actual  fraud  shown  by  the  special  find- 
ing, we  come  now  to  the  question  as  to  whether  there  is  any  constructive  or 
legal  frauc}.  Much  that  has  been  said  applies  to  this  phase  of  our  inquiry. 
For  years  it  has  been  the  rule  in  this  state,  asserted  by  statute  and  affirmed 
by  the  adjudged  cases,  that  fraud,  whether  actual  or  constructive,  is  a  ques- 
tion of  fact.  Xor  does  the  statute  merely  declare  that  fraud  is  a  question  of 
fact,  but  it  also  declares  that  a  conveyance  shall  not  be  deemed  fraudulent 
merely  because  it  was  a  voluntary  one.  Its  language  is  clear  and  strong.  ^ 
Thus  it  reads:  "The  question  of  fraudulent  intent  in  all  cases  arising  under ' 
the  provisions  of  this  act  shall  be  deemed  a  question  of  fact;  nor  shall  such  a 
conveyance  be  adjudged  fraudulent  as  against  creditors  or  purchasers  solely 
on  the  ground  that  it  was  not  founded  on  a  valuable  consideration."  Rev.  St. 
1881,  §  4924.  Many  cases  have  been  decided  upon  this  statute;  and  they 
all  agree  that  fraud,  whether  actual  or  constructive,  is  a  question  of  fact,  and 
that  a  voluntary  conveyance  cannot  be  adjudged  fraudulent  at  the  suit  of 
creditors,  where  there  is  no  actual  fraud,  if,  at  the  time  the  conveyance  was 
made,  or  the  suit  was  brought,  the  grantor  had  property  subject  to  execution 
out  of  which  the  claims  of  his  creditors  could  be  paid.  Maple  v.  Bwnside, 
22  Ind.  139;  Bwing  v.  Patterson,  35  Ind.  326;  Parton  v.  Yates,  41  Ind.  456; 
Pence  v.  Croan,  51  Ind.  836;  Sherman  v.  Hogland,  54  Ind.  578,  and  cases 
cited;  Hardy  v.  Mitchell,  67  Ind.  485;  Noble  v.  Mines t  72  Ind.  12;  Leasure 
V.  Cohum,  57  Ind.  274;  Luce  v.  Shoff^  70  Ind.  152;  B/uker  v.  Kelsey,  72  Ind.  • 
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51;  Rose  v.  Colter,  76  Ind.  590,  and  cases  cited;  McLaughlin  v.  Ward,  77 
Ind.  383;  Wooters  v.  Oshom,  Id.  513;  Lockwood  v.  Harding ^  79  Ind.  129; 
Morris  v.  Stem,  80  Ind.  227;  Jarvis  v.  Banta,  83  Ind.  528;  Powell  v.  <S^jV;Ai> 
nej/,  88  Ind.  310;  Sedgwick  v.  TiLoker,  90  Ind.  271;  Tag^Zor  v.  Johnson,  113 
Ind.  104,  15  N.  E.  Rep.  238.  The  principle  which  our  cases  assert,  and  in 
various  phases  apply,  is  substantially  that  asserted  in  Rice  v.  Perry,  61  Me. 
145,  where  it  was  said:  "A  fraudulent  purpose  is  an  important  element  in 
the  case.  But  it  is  not  the  only  one;  there  must  be  superadded  to  it,  in  ad- 
dition to  the  sale,  actual  fraud,  hinderance,  or  delay  resulting  therafrom  to 
the  creditors.  The  sale  will  be  upheld  unless  the  fraudulent  purpose  is  actu- 
ally accomplished.  Thus  if,  notwithstanding  the  sale,  Whitehouse  and  Good- 
win retained  sufficient  to  pay  the  debt  of  Watson  and  Clark,  and  equally  open, 
known,  and  accessible  to  them  with  that  sold,  the  sale  would  not  be  void, 
whatever  may  have  been  the  secret  purpose  of  the  parties  to  it.  The  reason 
for  considering  the  sale  void  in  this  class  of  cases  is  that  creditors  are  dam- 
aged; and,  when  the  reason  is  wanting,  the  rule  itself  becomes  inapplica- 
ble." There  is,  as  our  cases  have  always  affirmed,  no  reason  for  stigmatizing 
a  conveyance  as  fraudulent  when  the  grantor  has,  at  the  time  it  is  made, 
abundant  property  subject  to  execution  out  of  which  all  his  debts  could  be  col- 
lected. Suppose,  for  illustration,  a  man  to  have  810,000  of  property,  and  to 
be  in  debt  no  more  than  $500,  and  that  he  should  make  a  gift  to  his  wife  of 
$5,000,  could  it  be  said  with  justice  that  he  was  guilty  of  fraud?  The  case 
before  us  is  not  different  in  principle  from  the  supposed  case.  At  the  time 
the  conveyance  was  made,  the  grantor  owed  no  individual  debts.  The  firm 
of  which  he  was  a  member  did  owe  $3,000;  but  it  had  $6,000  of  property 
subject  to  execution  with  which  to  pay  its  indebtedness.  Moreover,  the  debt 
of  the  firm  existmg  at  the  time  the  conveyance  was  made  was  subsequently 
paid  in  full,  so  that  the  creditors  who  now  complain  gave  Smith  and  Collins 
credit  long  after  the  conveyance  was  made  and  recorded.  Counsel  for  appel- 
lants make  ingenious  inferences  from  the  facts  found,  and  upon  those  infer- 
ences construct  a  very  plausible  argument.  If  we  were  dealing  with  the  evi- 
dence,  there  would  be  much  force  in  their  argument;  but  we  have  before  us 
a  special  finding,  which,  as  the  authorities  cited  prove,  we  must  assume  con- 
tains all  the  facts,  and  we  cannot  infer  that  others  exist.  If  there  were  other 
facts,  the  appellants  should,  as  we  already  suggested,  have  pursued  a  differ- 
ent course.  We  limit  our  decision  to  the  facts  before  us,  and  assume,  as  we 
must,  that  no  others  favorable  to  the  plaintiffs  were  proved.  Counsel  say: 
*' We  are  aware  that  it  is  a  well-settled  rule  of  law  of  this  state  that  a  volun- 
tary conveyance  will  not  be  set  aside  as  fraudulent  if,  at  the  time  it  was  made, 
the  grantor  retained  sufficient  property  subject  to  execution  to  pay  his  debts; 
but  we  insist  that  this  rule  does  not  apply  to  the  case  in  hand.  Here  one  of 
the  grantees  is  the  debtor.  The  conveyance  was  made  while  he  was  a  debtor. 
It  was  made  for  the  purpose  of  placing  his  property  beyond  the  reach  of  his 
'  present  as  well  as  future  creditor.  His  wife  and  co-grantee  knew  of  this 
design.  It  is  true,  the  court  does  not  say  so  in  so  many  words,  but  the  court 
does  say  that  John  B.  Smith  and  his  wife  conveyed  the  land  to  Howard  W. 
Smith,  and  that  Howard  W.  Smith  conveyed  it  back  to  John  B.  Smith  and 
wife,  for  the  sole  purpose  of  placing  the  property  out  of  the  reach  of  creditoi*s. " 
If  all  the  assumptions  of  counsel  were  correct,  then  they  might,  perhaps,  es- 
cape the  force  of  the  general  rule  which  they  concede  our  cases  establish. 
But  many  of  these  assumptions  are  groundless.  In  the  first  place,  while  it  is 
true  that  John  B.  Smith  was  indebted  as  a  partner,  it  is  also  true  that  the 
partnership  had  property  double  in  value  the  amount  of  the  indebtedness.  In 
the  second  place,  it  is  not  found,  even  indirectly,  that  Smith  himself,  at  the 
time  the  conveyance  was  made,  had  any  intention  of  defrauding  creditors. 
It  is  not  even  found  that  be  then  had  any  thought  of  incurring  any  debt.  It 
does,  on  the  contrary,  appear  that  he  had  property  abundantly  sufficient  to 
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pay  his  debts,  and  it  could  not  be  presumed,  even  if  the  facts  stated  in  the 
finding  were  treated  as  evidentiary  and  not  ultimate  facts,  that  he  intended 
to  contract  debts  which  he  could  not  pay.  In  the  third  place,  it  is  not  found 
that  Mrs.  Smith  knew  that  her  husband  was  in  debt,  or  intended  to  become 
indebted.  Nor,  itideed,  is  it  found  that  the  land  conveyed  was  ever  subject 
to  the  claims  of  the  husband's  creditors.  The  utmost  that  can  be  inferred  is 
that  he,  being  then  solvent,  intended  to  place  his  property  where  it  could  not 
be  reached  during  the  life-time  of  his  wife,  or,  in  case  she  survived  him, 
where  it  could  not  be  taken  from  her  at  all.  But,  wlien  this  conveyance  was 
made,  he  had  a  right  to  have  given  it  to  his  wife  absolutely;  and  that  he  chose 
to  do  less  does  not  Invalidate  the  conveyance  as  against  the  wife.  As  to  her, 
the  conveyance  is  valid,  and  that  is  the  only  question  here.  Under  the  law, 
she  might  have  been  the  grantee  of  the  entire  estate,  and  the  fact  that  she 
does  not  get  the  estate  absolutely  does  not  invalidate  the  conveyance.  From 
whatever  point  of  view  the  case  is  considered,  the  conclusion  must  be  that, 
upon  the  facts  stated  in  the  special  finding,  regarded,  as  the  law  requires  us  to 
regard  them,  as  the  facts,  and  all  the  facts,  in  the  case,  the  conveyance  is 
valid  as  to  Jennie  C.  Smith. 

The  case  in  so  far  as  it  affects  the  rights  of  Mrs.  Collins  remains  for  con- 
sideration. That  Mrs.  Collins  had  a  just  claim  against  her  husband  is  set- 
tled by  the  special  finding.  As  against  him,  she  had  a  clear  right  to  take  judg- 
ment and  issue  execution.  If  she  had  this  right,  then,  of  course,  she  had  a 
right  to  levy  her  execution  upon  the  property  of  her  debtor.  There  is  no  find- 
ing that  she  was  guilty  of  any  fraud  with  respect  to  her  husband's  indebted- 
ness, and  we  can  see  no  reason  why  she  was  not  entitled  to  the  sum  realized 
from  the  sale  of  the  stock  of  goods  at  Crawfordsville,  which  passed  to  her  hus- 
band under  the  agreement  of  dissolution.  The  appellees,  as  partnei«hip  cred- 
itors, had  no  specific  lien  upon  that  property.  Louden  v.  Ball,  93  Ind.  232; 
Davi^  V.  Canal  Co,,  15  N.  E.  Rep.  873;  Bank  v.  Klein.  64  Miss.  141,  60  Amer. 
Kep.  47;  Bates,  Partn.  §  347.  As  Mrs.  Collins  had  a  just  claim  against  her 
husband,  and  as  she  did  no  more  than  enforce  that  claim  against  his  property 
in  levying  her  execution  upon  the  goods  at  Crawfordsville,  she  cannot  becom- 
pelied  to  refund  to  the  appellees  what  she  received  from  the  sale. 

A  more  difficult  question  arises  respecting  the  sale  of  the  property  at  An- 
derson which  piissed  to  Collins  under  the  agreement  of  dissolution.  In  order 
to  present  the  question,  we  copy  literally  from  the  special  finding:  "That  the 
note  was  so  signed  by  John  B.  Smith,  and  the  judgment  so  consented  to  by 
him,  for  the  fraudulent  pur]K)3e  of  cheating,  hindering,  and  delaying  the  cred- 
itors of  the  firm  of  Smith  &  Collins,  and  for  the  purpose  of  enabling  Elizabeth 
Collins  to  subject  the  stock  of  goods  which  had  belonged  to  the  firm  of  Smith  3c 
Collins,  and  which  became  his  individual  property  upon  the  dissolution  of  said 
firm,  to  sale  to  pay  and  satisfy  said  debt,  of  which  fraudulent  purpose  of  the 
defendant  Smith  the  defendant  Elizabeth  Collins  then  and  there  had  notice." 
This  finding,  in  connection  with  others,  shows  that  Mrs.  Collins  became  a 
party  to  the  fraud;  that  she  yielded  no  consideration  for  the  note  upon  which 
she  obtained  judgment;  that,  from  property  sold  pursuant  to  her  fraud,  she 
has  realized  the  sum  of  81,740.47,  which  she  withholds  from  the  creditors  of 
her  fraudulent  debtor.  It  is  our  judgment  that  she  is  chargeable  in  equity 
with  this  amount.  Equity  will  compel  her  to  account  for  the  sum  acquired 
by  fraud,  and  will  not  suffer  her  to  enjoy  the  fruits  of  her  wrong.  Jones  v. 
Reeder,  22  Ind.  Ill;  Blair  v.  Smith,  15  N.  E.  Rep.  817,  and  cases  cited; 
Smith  V.  Selz,  16  N.  E.  Rep.  524;  Qhamherlin  v.  Jones,  Id.  178;  Mason  v. 
Pierron,  34  N.  W.  Rep.  921 ;  Decker  v.  Decker,  15  N.  E.  Rep.  307.  In  the 
case  last  cited  the  question  was  presented  very  like  it  is  here,  and  it  was  held 
that  one  who  is  a  party  to  a  fraudulent  transfer  of  property  for  the  purpose 
of  defrauding  creditors  is  liable  to  the  creditors  to  the  extent  of  the  property 
in  his  hands,  and  to  the  value  of  that  which  has  been  sold  by  him. 
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Counsel  cite  us  to  Dormueil  ▼•  Ward,  108  HI.  216,  and  other  cases  holding 
that  only  creditors  who  have  obtained  judgments  are  entitled  to  invoke  the 
aid  of  courts  of  equity  against  fraudulent  conveyances;  but  it  is  enough  to 
say  that  this  is  not  the  rule  under  the  Code  of  Indiana.  Fidd  v.  Holzman, 
93  Ind.  205,  and  authorities  cited  page  209.  What  we  have  said  disposes  of 
the  questions  presented  by  tlie  appellees*  assignment  of  cross-errors,  and  we 
need  not  discuss  the  question  it  presents. 

The  judgment  as  to  Jennie  C.  Smith  is  affirmed;  and  as  to  so  much  of  the 
judgment  as  liolds  that  the  appellee  Elizabeth  Collins  is  not  bound  to  account 
lor  the  money  received  from  the  sale  of  the  goods  which  passed  to  John  B. 
Smith  under  the  agreement  dissolving  the  partnership  of  Smith  &  Collins,  the 
judgment  is  reversed,  with  instructions  to  restate  the  conclusion  of  law  on 
this  point,  and  enter  judgment  requiring  the  appellee  Elizabeth  Collins  to  ac- 
count for  the  sum  receiv^  from  the  sale  of  such  property. 

(116  Ind.  874)  — ^— 


Mitchell  v,  Hartlbp. 
(Suxyreme  Court  of  Indiana.    June  38, 1888.) 

C0NTRACT--C0NDIT10N— Pebformanob. 

Where  an  assignee  of  a  note  agreed  with  the  assignor  that,  if  he  oonld  use  the 
note  assigned,  he  would  pa^  the  assignor  a  oenaln  sum  of  money,  and  afterwards 
the  assignee  brought  a  suit  on  the  note,  joining  several  other  causes  of  action 
therein,  against  the  maker,  and,  without  introducing  the  note  in  evidence,  obtained 
a  Judgment,  the  assignee  is  liable  at  the  suit  of  the  assignor  on  such  agreement. 
MUcheU  V.  HaHiep,  16  N.  £.  Rep.  645,  affirmed. 

On  petition  for  a  rehearing.    For  former  opinion,  see  16  N.  E.  Bep.  645. 
J.  W*  Cole,  for  appellant.    /.  McCabe  &  Son,  for  appellee. 

Elliott,  J.  As  we  said  in  our  original  opinion,  the  controlling  question 
\n  this  case  is  whether  the  appellee  did  use  the  promissory  note  assigned  to 
him  by  the  appellant.  That  he  did  use  it  there  can  be  no  d\)ubt,  for  he 'filed 
it  as  a  cause  of  action  against  the  maker  in  an  action  regularly  brought.  It 
is  true  that  the  appellee  did  not  take  judgment  on  the  note,  but  why  he  did 
not  the  record  does  not  inform  us.  He  agreed  to  pay  for  the  note  in  the  event 
that  he  used  it,  and,  as  he  did  use  it,  we  can  perceive  no  reason  why  he  should 
not  be  held  to  his  contract.  To  us  it  seems  clear  that,  where  a  party  agrees 
to  pay  for  a  thing  if  he  uses  it,  he  becomes  bound  the  moment  he  makes  use 
of  the  thing  for  which  he  bargained.  Counsel  put  much  more  of  assertion 
than  of  argument  into  their  brief,  and  make  many  assumptions  that  cannot 
be  sustained.  They  forget  tliat  their  client  promised  to  pay  for  the  note  if  he 
could  use  it,  and,  omitting  this  important  fact,  argue  that  the  judgment  ren- 
dered in  the  action  in  which  the  note  was  sued  on  was  not  conclusive.  We 
think  it  immaterial  wliether  the  judgment  was  or  was  not  conclusive,  for  the 
appellant  elected  to  make  use  of  the  note,  and,  for  anything  that  appears, 
might  have  made  a  successful  use  of  it  if  he  had  done  his  duty.  As  we  said 
in  our  former  opinion,  there  is  nothing  to  show  that  he  might  not  have  ob- 
tained judgment,  for,  surely,  the  note  constituted  sl  prima  facie  cause  of  ac- 
tion. Its  bare  production  would  have  entitled  him  to  judgment,  unless  a  de- 
fense was  successfully  established.  But,  after  all,  the  case  must  be  decided 
against  him  irrespective  of  this  consideration,  because  he  did  elect  to  use  the 
note.  If  the  appellant  had  averred  that  there  was  a  mistake  in  reducing  the 
contract  to  writing,  there  would  be  much  more  of  relevancy  in  counsel's  ar- 
gument, but  no  such  issue  was  tendered.  The  contract,  as  it  is  written,  does 
not,  as  counsel  unwarrantably  assume  it  does,  restrict  the  use  to  any  particu- 
lar method,  but,  on  the  contrary,  provides  that  if  any  use  is  made  of  the  note 
the  appellant  shall  pay  for  it.  In  order  to  make  the  contract  mean  what  coun- 
sel assume  it  does  mean  it  would  be  necessary  to  interpolate  the  important 
words.    Petition  overruled. 
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(116  Ind.  4W) 

BoQEBS  9.  Beach  et  aJ. 
{Supreme  C(mrt  of  Indiana.    July  10, 1888.) 

1.  QuiETiwG  TiTLB— Pleading—Complaint. 

A  oomplaint  to  quiet  title,  which  shows  that  plaintiffs  purchased  the  land  in  good 
faith,  pud  full  yalue  for  it,  and  received  a  warranty  deed  for  the  same;  and  that 
defendant  is  in  possession,  claiming  that  the  deed,  though  absolute  on  its  face,  was 
in  fact  a  mortgage,  and  invalid  as  such  because  executed  to  secure  the  debt  of  her 
husband;  is  good.  ^ 

2.  Mortgage— Deed  Absolute— Evidence— Sufficien or. 

Where  several  witnesses  testify  positively  that  defendants  bought  the  land  in 
Question  after  having  refused  to  accept  a  mortgage  on  the  same,  and  it  appears 
that  no  debt  subsisted  between  the  grantors  and  grantees,  although  the  latter  were 
sureties  for  one  of  the  former  on  his  offtcial  bond;  that  the  grantees  paid  to  one  of 
the  grantors  money  on  account  of  the  purchase,  to  be  used  by  him  in  paying  hi» 
debts;  that  no  contingency  was  provided  for  upon  which  the  land  should  revert  to 
the  grantors,  nor  was  there  any  sum  for  which  either  of  the  grantors  would  be  liable 
to  the  grantees  after  the  purchase  price  paid  by  the  latter  had  been  exhausted,- the 
Evidence  is  sufficient  to  sustain  a  finding  that  a  deed  absolute  on  its  face  was  not 
given  as  a  mortgage  security.  It  is  not  sufficient,  to  overthrow  the  deed,  that  the 
parties  agreed  that,  in  case  the  property  sold  for  an  increase  over  the  agreed  price, 
the  grantor  should  have  the  increase.^ 
8.  Appeal— Review— Matters  not  Apparent  on  Record— Objections  to  Evidence. 

When  a  motion  for  new  trial  simply  states  that  the  court  erred  in  admitting  in- 
competent evidence,  and  in  excluding  competent  evidence,  ^as  set  out  and  desig- 
nated by  the  biU  of  exceptions,  ^  but  tne  evidence  is  not  Specified,  nor  is  the  name 
of  any  witness  given,  the  record  presents  no  question  upon  the  rulings  in  admitting 
or  ei^cluding  testimony. 

Appeal  from  circuit  court,  Vigo  county;  Joshua  Jump,  Judge. 

Action  by  Mary  J.  Rogers  against  Beach  and  others  to  have  declared  a 
mortgage  a  deed  executed  by  Newton  J.  Rogers  and  Mary,  his  wife,  to  the 
defendants.  Defendants  filed  a  cross-complaint  to  quiet  their  title.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 

T.  W.  Harper,  C.  F.  McNutU  I.  N.  Fierce,  and  Davis  de  Davis,  for  appel- 
lant.    John  G.  Williams,  for  appellees. 

Elliott,  J.  The  appellant  brought  this  suit  to  have  a  deed  absolute  on  Its 
face  declared  a  mortgage,  and  to  have  It  declared  Invalid  as  a  mortgage  be- 
cause executed  by  her  to  secure  the  debt  of  her  husband.  The  appellees  filed 
a  cross-complaint  containing  these  material  allegations :  That  Mary  J.  Rogers 
is  and  has  been  the  wife  of  Newton  J.  Rogers  for  more  than  10  years;  that 
Newton  J.  Rogers  was  the  treasurer  of  Vigo  county  from  1877  to  1881.  in- 
clusive; that  he  was  a  defaulter  in  the  sum  of  1^50,000;  that  the  appellees 
were  the  sureties  on  his  otScial  bond;  that,  while  he  was  indebted  to  the 
county,  he  bought  the  land  in  controversy,  and  caused  the  title  to  be  made  to 
his  wife,  without  any  consideration  moving  from  her;  that  he  paid  for  the 
real  estate  with  his  own  money,  and  with  the  money  of  the  county;  that,  at 
the  close  of  his  term  of  office,  he  desired  to  apply  the  real  estate  to  the  pay- 
ment of  the  sum  due  from  him  to  the  county;  that,  to  effect  this  purpose,  he 
and  bis  wife  conveyed  it  by  a  general  warranty  deed  to  the  appellees;  that  the 

'A  deed,  though  absolute  in  form,  if  intended  merely  as  security  for  an  indebtedness, 
will  be  treated  as  a  mortgage.  Eisaman  v.  Gallagher,  (Neb.)  87  N.  W.  Rep.  941 ;  Knapp 
V.  Bailey,  (Me.)  9  Atl.  Rep.  122;  Nesbitt  v.  Cavender,  (S.  C.)  2  8.  £.  Rep.  702,  and  note; 
Booth  V.  Hoskins,  (CaL)  17  Pao.  Rep.  226,  and  note;  Frey  v.  Campbell,  (Ky.)  S  S.  W. 
Rep.  868,  and  note. 

To  convert  a  deed  absolute  on  its  face  into  a  mortgage,  the  evidence  should  be  clear 
and  convincing.  Ciochrane  v.  Price,  (Md.)  8  AtL  Rep.  861;  Pancake  v.  Cauffman,  (Pa.) 
7  Atl.  Rep.  67,  and  note;  McCormick  v.  Hemdon,  (Wis.)  81  N.  W.  Rep.  808;  Canal  Co 
V.  Crawford,  (Or.)  4  Pac.  Rep.  118. 

For  facts  held  sufacient,  see  Id. ;  McMman  v.  BisseU,  (Mich.)  29  N.  W.  Rep.  787,  And 
note;  Huscheon  v.  Huscheon,  (Cal.)  12  Pac.  Rep. 410;  Arnot  v.  Baird,  Id.  386;  Stephena 
V.  Allen,  (Or.)  8  Pac.  Rep.  168;  Miller  v.  Ausenig,  (Wash.  T.)  Id.  Ill;  Cosby  v.  Bu- 
chanan, (Ala.)  1  South  Rep.  898;  Pearson  v.  Sharp,  (Pa.)  9  Atl.  Rep.  38. 
v.l7N.E.no.6— 39 


Digitized  by 


Google 


610  KOBTHSASTERN  REPOBTEB.  [Ind. 

consideration  agreed  upon  was  810,000,  which  was  paid  by  the  appellees  to 
the  county ;  that  the  amount  paid  by  them  was  the  fuU  value  of  the  land;  that 
they  are  in  good  faith  the  owners  of  the  land  in  fee-simple;  that  Mary  J. 
Rogers  is  unlawfully  and  without  right  claiming  title  to  it,  and  unlawfully- 
detains  possession  of  it;  that  she  falsely  and  fraudulently  pretends  and  claims 
that  the  conveyance  to  these  appellees  is  simply  a  mortgage  executed  as  the 
security  for  the  debt  of  her  husband;  but  that  such  claims  and  pretenses  are 
without  foundation  in  fact,  but  serve  to  cast  a  cloud  upon  the  title  of  the  ap- 
pellees. The  prayer  of  the  cross-complaint  is  that  the  title  of  the  appellees  be 
quieted,  and  that  Mary  J.  Rogers  be  required  to  surrender  possession  to  them. 

The  appellant's  counsel  assume  that  the  cross-complaint  seeks  to  set  aside 
the  conveyance  from  Newton  J.  Rogers  to  Mary  J.  Rogers  as  fraudulent,  but 
this  assumption  is  entirely  groundless.  The  cross-complaint  does  not  pro- 
ceed upon  the  theory  attributed  to  it  by  counsel,  but  proceeds  upon  the  theory 
that,  by  the  deed  executed  to  the  appellees  by  the  appellant  and  her  husband, 
they  became  the  owners  in  fee  of  the  property,  and  that  the  appellant's  claim 
is  unfounded,  although  sufficient  to  cast  a  cloud  upon  their  title.  It  is  in 
fact  a  complaint  to  quiet  title.  As  a  complaint  to  quiet  title  it  is  unquestion- 
ably good.  It  shows  that  the  appellees  bought  the  land;  that  they  paid,  in 
good  faith,  full  value  for  it,  and  that  they  received  a  warranty  deed  for  it. 
The  pleading  makes  an  unusually  strong  case,  for  it  shows  that  Mary  J.  Rog- 
ers was  not  at  any  time,  in  equity  or  good  conscience,  the  owner  of  the  land, 
but  that  it  belonged  to  her  husband.  Independent,  however,  of  this  consid- 
eration, the  cross-complaint  is  good;  for  it  shows  that  the  a])pellet'S  are  the 
owners  in  fee-simple  of  the  land;  and,  as  they  are  the  owners,  they  may  main- 
tain a  suit  to  quiet  title.  Railway  Co,  y.  Allen*  113  Ind.  308,  581,  15  N.  £. 
Rep.  446,  451 ;  Dumont  v.  Du/ore,  27  Ind.  263. 

The  record  presents  no  question  upon  the  rulings  in  admitting  and  in  ex- 
cluding testimony,  for  the  reason  that  the  motion  for  a  new  trial  simply  states 
that  the  court  erred  in  admitting  incompetent  evidence,  and  in  excluding  com- 
petent evidence,  "as  set  out  and  designated  by  the  bill  of  exceptions;"  but  the 
evidence  is  not  specihed,  nor  is  the  name  of  any  witness  given. 

There  is  evidence  sustaining  the  finding  of  the  trial  court.  The  deed  is 
absolute  on  its  face,  and  it  must  operate  as  a  conveyance  of  the  fee  unless  it 
can  be  said  that  the  evidence  proved  it  to  be  a  mortgage.  The  presumption 
is  that  the  instrument  is  what  it  purports  to  be,— a  general  warranty  deed. 
1  Jones,  Mortg.  §§  282, 283;  3  Pom.  Eq.  Jur.  §  1196.  Several  witnesses  testi- 
fied positively  that  the  appellees  bought  the  land  after  having  refused  to  ac- 
cept a  mortgage.  This  evidence  certainly  gives  full  support  to  the  theory  of 
the  appellees  that  they  acquired  the  title  to  the  land  in  fee.  The  fact  that  the 
parties  agreed  that  the  transaction  should  be  a  sale,  and  not  a  mortgage,  is  a 
very  Important  one,  although,  if  it  stood  alone  against  the  evidence  favoring 
the  theory  that  the  instrument  was  a  mortgage,  it  might  possibly  not  be  ab- 
solutely controlling  Baker  v.  Thrasher,  4  Denio,  493 ;  Macaulay  v.  Porter^ 
71  N.  Y.  173.  But  the  fact  does  not  stand  alone,  nor  is  it  opposed  by  cir- 
cumstances of  greater  weiglit.  It  does  not  appear  that  the  deed  was  made  to 
secure  a  debt;  but,  on  the  contrary,  it  appears  that  the  grantees  paid  to  one 
of  the  grantoi's  money  to  be  used  by  him  in  paying  a  debt  due  from  him  to  a 
third  person.  It  can,  of  course,  make  nodifl'erence  for  what  purpose  the 
grantor  obtained  the  money,  provided  the  grantees  became  the  purchasers  of 
the  land.  If,  in  other  words,  they  agreed  to  buy  and  did  buy  the  property, 
then  it  is  not  material  for  what  purpose  the  grantor  wanted  the  money,  nor 
to  what  purpose  he  applied  it.  He  did  in  fact  want  the  money  which  the  ap- 
pellees paid  for  the  property  for  his  own  purpose,  and  did  apply  it  to  the  pay- 
ment of  his  own  debt.  There  was  no  debt  existing  at  the  time  the  contract 
was  made,  owing  from  the  grantors  to  the  grantees;  nor  was  any  debt  then 
created,  so  that  the  instrument  was  not  executed  to  secure  a  subsisting  debU 
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It  is  true*  the  grantees  were  sureties  on  the  bond  of  one  of  the  grantors;  but 
the  debt  was  his,  and  was  due  his  creditor.  If  there  had  been  a  subsisting 
debt,  the  question  would  be  more  diflScult;  but  there  was  no  debt  to  the  gran- 
tees, and  the  inonej  was  paid  by  them  when  the  instrument  was  executed. 
There  is  still  another  reason  why  the  instrument  cannot  be  regarded  as  a 
mortgage,  and  that  is  that  upon  no  possible  contingency  was  the  property  to 
revert  to  the  grantors.  Baker  v.  Thrasher,  supra;  Macaulay  v.  Porter,  st^ 
pra.  Nor  was  there  any  sum  for  which  either  of  the  grantors  would  be  lia- 
ble to  the  grantees  after  the  purchase  price  paid  by  the  latter  had  been  ex- 
hausted. There  was,  in  fact,  a  sale  of  the  property  for  an  agreed  price,  and 
this  price  was  paid  in  full  by  the  grantees;  so  that  the  transaction  was  what 
it  purports  to  be, — a  sale,  and  not  a  mortgage.  Slowey  v.  McMurray,  27  Mo. 
113;  Robinson  v.  Cropsey,  2  Edw.  Ch.  138;  Slutz  v  Desenberg,  28  Ohio  St. 
871.  It  is  not  sufficient,  to  transform  a  deed  into  a  mortgage,  to  prove  that, 
at  the  time  it  was  made,  the  parties  agreed  that,  in  the  event  that  the  prop- 
erty should  be  sold  for  more  than  the  agreed  price,  the  grantors  should  receive 
the  increased  price.  Hays  v.  Carr,  83  Ind.  275;  Comoay  v.  Alexander^  7 
Cranch,  218;  Cunningham  v.  Banta,  2  Ind.  604;  Lee  v.  Kilbwii,  3  Gray, 
594;  Qlover  v.  Payn,  19  Wend.  518;  Flagg  v.  Mann,  14  Pick.  467  Leaving 
entirely  out  of  consideration  the  evidence  tending  to  show  that  Newton  J. 
Eogers,  and  not  the  appellant,  was  the  owner  of  the  properly,  we  think  it 
clear  that  the  judgment  was  right;  for  there  was  an  absolute  sale,  and  not  a 
mere  pledge  of  the  property  as  the  security  for  a  debt.    Judgment  affirmed.^ 


(115  IxkL  502^  ,  ,    ^  • 

LiNDLEY  et  al.  V.  State  ex  rel,  Wells.  ^^ 
(Supreme  Court  of  Indiana.    June  23, 1888.) 

flXEGTTTOBS  AlTD  ADHINISTRATOB9— ACTION  TO  Ck>MPEL  ACCOUNT  TO  SuOOESflOB— PLBAB- 
INO. 

In  an  action  to  compel  an  administrator  to  acconnt  to  his  successor  for  sums  re- 
ceived by  the  former  for  the  sale  of  lands  of  his  intestate,  a  complaint  stating  that 
the  former  administrator  received  money  for  the  sale  of  real  estate  of  his  intestate; 
that  he  has  refused  to  account,  though  often  requested;  and  that  he  stiU  has  the 
money  in  his  hands,— is  suJOicient. 

Appeal  from  circuit  court,  Orange  county;  E.  D.  Pearson,  Judge. 
Farrell,  Throop  df  Buskirk^  for  appellants.     Will.  H.  Martin,  for  appellee. 

Elliott,  J.  The  complaint  of  the  relator  is  founded  on  a  bond  executed 
by  Lindley  as  principal  and  the  other  appellants  as  sureties.  It  is  alleged  that 
the  appellant  Lindley,  as  administrator,  petitioned  for  an  order  to  sell  the  real 
estate  of  his  intestate,  that  he  obtained  the  order  sought,  and  that  the  bond  in 
suit  was  executed  and  approved  by  the  court.  It  is  further  alleged  that  "the 
said  Hiram  Lindley,  as  such  administrator,  proceeded  to  sell  said  real  estate 
for  a  large  sum  of  money,  to-wit,  five  thousand  dollars;  that  the  sales  so  made 
were  by  said  administrator  reported  to  the  court  and  approved;  that  the  said 
sum  remains  in  the  hands  of  the  defendant  Hiram  Lindley."  It  is  also  al- 
leged that  Lindley  was  removed  from  his  trust,  and  the  relator  appointed  his 
successor,  and  that  Lindley,  "although  often  requested  so  to  do,  has  failed, 
neglected,  and  refused  to  account  to  the  relator  for  the  proceeds  o^  said  sale." 
It  Is  our  judgment  that  the  complaint  is  sufficient,  inasmuch  as  it  shows 
that  the  former  administrator  received  money  from  the  sale  of  the  real  estate 
of  his  intestate  for  which  he  has  refused  to  account,  and  that  he  still  has  the 
money  in  his  hands.  The  criticism  of  counsel  upon  the  special  finding  is 
founded  on  a  mistake.  The  finding  not  only  states  that  the  notes  given  for 
the  purchase  money  were  paid,  but  it  also  states  that  the  defendant  Lindley 
is  chargeable  therewith.  It  further  states  that  the  whole  amount  with  which 
Lindley  is  chargeable  is  $4,628.85.    J  udgment  afiirmed. 

1  Rstiearins  denied. 
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'  (115  Ind.  341) 

HiBSCH  0.  ^N'OBTON  et  ol. 
(Supreme  Court  cf  Indicmti.    June  26, 1888.) 

1.  Praudulbitt  CJonvktanobs— Transfer  op  Corporate  Stook— Seoret  Trust. 

One  who  has  made  an  actual  transfer  to  another  of  certain  shares  of  stock,  thus 
e^-abUng  the  assignee  to  secure  credit  upon  the  faith  of  his  ownership,  cannot  avail 
himseif ,  as  against  the  assignee's  creditors,  of  a  secret  agreement,  made  at  the  time 
of  the  transfer,  whereby  the  assignor  was  to  remain  the  owner  and  receive  the  div- 
idends of  the  stock.  Such  agreement  creates  a  secret  trust,  void  as  against  cred- 
itors, under  Rev.  St.  Ind.  1881,  S  4921,  which  provides  "that  all  transfers  of  goods  or 
things  in  action,  made  in  trust  for  the  use  of  the  person  making  the  same,  shall  be 
void  against  creditors,  antecedent  or  subsequent.** 

2.  Same— RioHTS  of  Administrator  op  Assignee. 

The  administrator  of  the  assignee's  estate,  as  the  representative  of  the  creditors 
thereof,  may  properlv  prove  when  their  claims  accrued,  and  that  credit  was  given 
the  deceased  on  the  laUh  that  he  owned  the  stock  transferred. 
8.  Same — ^Evcdencb — ^Declarations  of  Deceased  Assignee. 

The  declarations  of  the  deceased  are  competent  to  prove  his  indebtedness,  and  to 
prove  that  credit  was  given  him  on  the  f  aitn  of  his  ownership  of  the  stock. 

Appeal  from  circuit  court,  Randolph  county;  M.  £•  Forkker,  Special 
Judge. 

Action  brought  by  Adam  Hirsch  against  Luther  W.  Norton,  administrator 
of  the  estate  of  Levi  W  Study,  for  certain  shares  of  bank  stock,  part  of  the 
estate  of  Study,  but  claimed  by  Hirsch.  Judgment  was  rendered  for  defend- 
ant, and  plaintiff  appeals. 

Watson  &  EngUt  for  appellant.  Thompson^  Marsh  <fe  ThompsoUf  for  ap- 
pellees. 

Elliott,  J.  In  his  complaint  the  appellant  alleges  that  he  is  the  owner  of 
10  shares  of  the  capital  stock  of  the  Randolph  County  fiank ;  that  he  trans- 
ferred the  stock  on  the  books  of  the  bank  to  Levi  W  Study;  that  the  bank  is- 
sued to  Study  the  proper  certificate;  that,  at  the  time  the  transfer  was  made, 
a  written  contract  was  entered  into  between  the  appellant  and  Study,  wherein 
it  was  stipulated  that  the  former  should  remain  the  owner  of  the  stock,  and 
receive  all  dividends;  and  that  the  transfer  was  made  without  consideration. 
It  is  further  alleged  that  Study  did  not  own  or  control  the  stock;  that  he  died 
intestate  on  the  11th  day  of  December,  1885;  that  he  was,  at  the  time  of  his 
death,  in  possession  of  the  certificate  issued  to  him;  that  his  estate  is  insolv- 
ent; and  that  the  appellee  Norton,  as  his  administrator,  has  taken  possession 
of  the  certificates  of  stock,  and  holds  them  as  part  of  the  assets  of  his  intes- 
tate's estate.  The  material  allegations  of  the  third  paragraph  of  the  answer 
of  the  appellee  Norton  are  these:  That  the  Randolph  County  Bank  was  a 
corporation  duly  organized  under  the  laws  of  this  state;  that  the  capital  stock 
of  the  bank  was  divided  into  shares  of  $100  eiich;  that  the  appellant  owned 
110  shares  of  the  capita)  stock;  that  he  transferred  to  Study  10  shares,  and 
caused  a  formal  transfer  to  be  made  on  the  books  of  the  bank;  that  the  bank 
issued  a  certificate  for  10  shares  of  stock  to  Study;  that  the  stock  remained  in 
Study's  name  at  the  time  of  his  death,  and  still  so  remains;  that  the  certificate 
was  in  his  possession  when  he  died;  that  Study  and  the  appellant  executed 
the  written  contract  set  out  in  the  complaint ;  that  the  execution  and  exist- 
ence of  this  writing  were  kept  a  secret  and  were  concealed  until  after  Study's 
death;  that,  from  the  time  of  the  transfer  until  Study  died,  the  appellant  held 
liim  out  to  the  stockholders  of  the  bank,  and  to  the  public  generally,  as  the 
owner  of  the  stock;  that  he  drew  dividends  and  paid  taxes  on  it;  that,  at  the 
date  of  his  death,  he  was  insolvent;  that  each  and  all  of  the  creditors  of  his 
estate  contracted  with  him  with  the  full  knowledge  that  the  stock  stood  in  his 
name  on  the  books  of  the  bank,  and  in  the  full  faith  and  belief  that  it  was  his 
absolutely;  and  that  they  gave  him  credit  in  the  faith  and  belief  that  he  owned 
the  stock. 
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The  10  shares  of  slock  were  transferred  to  Study  in  full  form,  and  he  was 
invested  with  all  the  evidences  of  title  that  his  assignor  could  clothe  him  with. 
In  appearance  he  was  the  sole  and  legal  owner  of  the  stock.  The  books  of 
the  bank  showed  this  ownership,  and  he  was  the  holder  of  the  certificate^ 
which  WHS  the  highest  and  best  evidence  of  ownership.  Nothing  was  lack- 
ing in  his  evidence  of  title.  As  against  those  with  whom  he  dealt,  and  who 
gave  him  credit  on  the  faith  that  he  owned  the  stock,  he  is  in  equity  to  be 
•ieemed  the  owner.  Wheelock  v.  Kost,  77  111.  297;  Adderly  v.  Storm,  6  Hill, 
fi25;  Hale  v.  Walker,  31  Iowa,  344;  Leitch  v.  Wells,  48  N.  Y.  592;  Kelly  v. 
^cott,  49  N.  Y.  595;  Moore  v.  Bank.  55  N.  Y.  41;  McNeil  v.  Bank,  46  N. 
Y.  326;  Hilliard  v.  Cagle,  46  Miss.  336.  The  property  transferred  by  the  ap- 
pellant to  Study  is  of  a  peculiar  nature,  and  is  assignable  in  a  peculiar  method. 
The  cases  which  govern  transfers  of  tangible  personal  property  cannot  con- 
trol where  the  subject  of  the  transfer  is  tKe  capital  stock  of  a  corporation.  In 
making  transfers  of  corporate  stock,  the  full,  absolute,  legal  title  is  transferred 
in  cases  where  all  is  done  that  the  law  requires.  State  v.  Bank,  89  Ind.  302; 
Brewster  v.  Hartley,  37  Cal.  15;  Fisher  v.  Seligman,  75  Mo.  21.  The  trans- 
fer made  by  the  appellant  gave  to  Study  all  the  evidence  of  title  that  it  was 
possible  for  the  one  to  create  or  the  other  to  acquire;  and  as  to  those  who,  in 
good  faith,  gave  iStudy  credit  on  the  faith  of  his  legal  ownership,  the  appel- 
lant cannot  be  allowed  to  make  available  the  secret  agreemt'Ut  between  him 
and  his  assignee.  He  voluntarily  put  it  in  the  power  of  Study  to  secure  credit 
upon  the  faith  of  his  ownership  of  the  stock,  and  as  against  creditors  he  can- 
not be  heard  to  aver  that  the  secret  agreement  secured  to  him  the  ownership 
of  the  capital  stock.  Where  a  party,  by  clotliing  another  with  all  the  legal 
indicia  of  ownership,  enables  him  to  mislead  others,  he,  and  not  those  who 
are  misled  by  his  acts,  must  be  the  sufferer.  If  loss  comes,  the  man  who  in- 
vested the  debtor  with  the  evidence  of  absolute  title,  and  thus  misled  credit- 
ors, must  bear  it,  and  not  the  creditors.  The  conclusion  we  assert  involves 
little  more  than  an  application  of  the  familiar  general  principle  that,  where 
one  of  two  innocent  persons  must  suffer  by  tlie  act  of  a  third,  he  must  suffer 
who  put  it  in  the  power  of  the  third  to  do  the  act.  Quick  v.  Milligan,  108 
Ind.  419,  9  N.  E.  liep.  392;  Preston  v.  Witherspoon,  109  Ind.  457,  9  N.  E. 
Eep.  585;  Kelley  v.  Fisk,  110  Ind.  552,  11  N.  E,  Rep.  453;  Cowdrey  v.  Van- 
denburgh,  101  U.  S.  572;  Woods'  Appeal,  92  Pa.  St.  390;  Hamlin  v.  Sears^ 
82  N.  Y.  327;  Crocker  v.  Crocker,  31  N.  Y.  510.  The  assignment  and  trans- 
fer of  the  certificate,  considered  without  reference  to  the  secret  agreement, 
undoubtedly  vested  a  title  in  Study;  and,  if  that  title  is  defeasible,  it  must  be 
because  of  agreemcMit  between  him  and  the  appellant. 

We  have  already  given  sufficient  reasons  for  our  conclusion  that  the  secret 
agreement  cannot  prevail  as  against  creditors,  but  we  may  add  another;  and 
that  is  that  the  agreement  creates  a  secret  trust,  void  as  against  creditors,  un- 
der the  provisions  of  our  statute.  Rev.  St.  §  4921;  Plunkett  v.  Plunkett,  16 
N  E.  Rep.  612;  Mayer  v.  Feig,  ante,  159,  (May  19,  1888.)  The  case  of  Mc-^ 
Glrr  V.  8ell,  60  Ind.  249,  and  cases  of  a  similar  class,  cannot,  as  we  have  al- 
ready suggested,  rule  here,  for  here  there  was  much  more  than  a  mere  deliv- 
ery of  possession  of  property;  there  was  an  actual  transfer,  evidenced  in  such 
a  method  as  to  invest  the  assignee  with  all  the  possible  indicia  of  ownership. 
In  the  cases  referred  to  by  appellant's  counsel,  there  was  no  written  evidence 
of  title,  and  for  that  reason  those  cases  are  to  be  discriminated  from  the  pres- 
ent. But,  as  we  have  already  indicated,  that  is  not  the  only  reason  for  dis- 
criminating between  the  two  classes  of  cases. 

It  was  proper  to  prove  the  claims  of  creditors,  and  to  prove  when  they  were 
created.  The  reason  for  this  conclusion  is  that  the  administrator  represents 
the  creditors,  and,  as  their  representative,  had  a  right  to  show  when  their 
claims  accrued,  and  to  show,  also,  that  credit  was  given  the  intestate  on  the 
faith  that  he  owned  the  stock  transferred  to  him  by  Hirsch.    The  case  is 
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strictly  analogous  to  that  of  a  fraudulent  conveyance,  and  in  such  cases  it  is 
well  settled  that  the  creditors  or  their  representative  may  show  when  the  debt 
was  contracted.  Stout  v.  Stout^  77  Ind,  537;  Bank  v.  Totonsend,  ante,  116, 
(May  15, 1888.) 

The  declarations  of  Study  were  competent.  They  were  competent  upon 
two  grounds:  to  prove  the  indebtednoss,  and  to  prove  that  credit  was  given 
him  on  the  faith  of  his  ownership  of  the  stock.    Judgment  affirmed. 


(lis  In<L  68) 

Hessian  v.  State,  ^ 
(Supreme  Court  of  Indiana,    June  26, 1888.) 

Exceptions,  Bill  of— Cbrtification— Record. 

A  statement  in  the  record  that  "60  days  are  given  to  defendant  to  file  a  bill  of  ex- 
ceptions, which  bill  of  exceptions  is  in  the  words  and  figures  following, "  followed 
by  what  purports  to  be  a  bill  of  exceptions,  and  a  statement  in  the  certificate  to  the 
transcript  that  the  transcript  "contains  true  and  complete  copies  of  all  the  papers 
and  entries  in  said  cause, "  does  not  show  that  any  bill  of  exceptions  was  ever  filed, 
and  any  point  which  can  be  presented  only  by  biU  of  exceptions  cannot,  in  such  C€ise, 
be  considered ;  Rev.  St.  Ind.  1881,  §  639,  providing  that, when  the  biU  of  exceptions 
is  filed,  it  shall  be  a  part  of  the  record. 

Appeal  from  circuit  court,  Monroe  county;  E.  D.  Pbabson,  Judge. 
Miers  <&  Corr  and  Louden  <&  Rogers,  for  appellant.    iS.  B.  Lozoe  and  TTia 
Attorney  General,  for  appellee. 

ZoLLARS,  J.  The  ground  urged  by  appellant  for  a  reversal  of  the  Judg- 
ment, and  that  upon  which  the  state  asks  for  its  alfirmation,  is  each  based  upon 
a  strict  construction  of  the  statutes,  and  neither  goes  to  the  merits  of  the  case. 
It  is  contended  by  appellant  that  the  court  erred  in  giving  an  oral  instruction 
after  having  been  requested  to  charge  in  writing.  On  the  other  hand,  it  is 
contended  by  the  attorney  general  that  the  record  does  not  present  tlie  point 
relied  upon  by  appellant,  for  the  reasons  that  It  can  only  be  presented  by  a  bill 
of  exceptions,  and  that  there  is  nothing  in  the  record  to  show  that  a  bill  of  ex- 
ceptions was  ever  filed.  This  contention  on  the  part  of  the  state  cannot  be 
disregarded.  The  statute  provides  that  when  the  bill  of  exceptions  is  filed  it 
shall  be  a  part  of  the  record.  Rev.  St.  1881,  §  629.  The  holdings  have  been 
that,  where  time  is  given  in  which  to  file  a  bill  of  exceptions,  the  record  must 
show  atfirmatively,  in  some  manner,  that  it  was  filed  within  the  time  given 
by  the  court,  or  it  cannot  be  considered  in  this  court  as  constituting  a  part  of 
the  record.  Loy  v.  Loy,  90  Ind.  404.  It  has  been  held,  however,  tliat  where, 
in  the  clerk's  certificate  to  the  transcript,  made  before  the  expiration  of  the 
time  given  within  which  to  file  the  bill,  there  is  a  statement  that  the  trans- 
scripi  is  a  transcript  of  all  of  the  papers  "filed''  in  the  cause,  or  of  all  of  the 
papers  **on  file,"  that  will  be  regarded  as  sufficient  evidence  of  the  filing  of  the 
bill.  Hull  V.  Louth,  109  Ind.  315,  (336.)  10  N.  E.  Rep.  270;  Armstrong  y. 
Harshman,  93  Ind.  216;  Oliver  v.  Pate,  43  Ind.  132;  Porter  v.  Choen,  60  Ind. 
846.  The  case  before  us  is  not  within  the  ruling  in  those  cases.  After  not- 
ing the  filing  of  a  motion  for  a  new  trial  by  the  appellant,  the  record  is  as  follows: 
**  Which  motion  is  overruled  by  the  court,  and  the  defendant  at  the  time  ex- 
cepted, and  sixty  days  are  given  defendant  to  file  a  bill  of  exceptions,  which 
bill  of  exceptions  is  in  the  words  and  figures  following,  to-wit."  Following 
that  is  set  out  what  purports  to  be  a  bill  of  exceptions.  In  his  certificate  to 
the  transcript,  the  clerk  states  that  the  transcript  "'contains  true  and  complete 
copies  of  all  the  papers  and  entries  in  said  cause."  A  bill  of  exceptions  is  not 
a  paper  in  the  cause,  unless  filed  as  required  by  the  statute,  and  it  will  read- 
ily be  seen  that  there  is  nothing  in  the  record  to  show  that  any  bill  was  ever 
filed  in  this  cause.  For  this  reason  the  judgment  must  be  and  is  aflirmed 
with  costs. 

^'Bshearing  denied 
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(115  Ind.  351) 

Duffy  et  ah  v.  State  ex  rel,  Bogers. 
(Supreme  Cov/rt  of  Indiana.    June  27, 1888.) 

BZB0X7TORS  ANT>  ADMINISTRATORa— ADMINISTRATOR  DB  BoNIS  NON— FRAUDULENT  CON- 
YBTANGB  BT  PUBDECESSOB— ACTION  TO  SbT  ASIDB. 

An  administrator  de  bonis  non,  who  has  obtained  a  judgment  upon  the  bond  of 
his  predecessor  for  converting  the  assets  of  the  estate,  may  maintain  an  action  to 
enforce  the  judgment  against  land  fraudulently  conveyed  by  such  predecessor, 
without  i&suing  execution  against  the  same  or  against  the  sureties,  and  though 
thei^e  are  no  debts  due  from  the  estate. 

Appeal  from  circuit  court,  Cass  county;  M.  Winfield,  Judge. 

Action  by  the  state  ex  rel,  Lewis  E.  Rogers,  administrator  de  honU  nan  of 
the  estate  of  Michael  Carney,  deceased,  against  James  Duffy,  the  former  ad- 
ministrator, and  others,  to  set  aside  fraudulent  conveyances.  A  demurrer  to 
the  complaint  was  overruled.  Answers  were  then  filed,  and,  after  trial,  judg- 
ment was  rendered  for  plaintiff.    Defendants  appeal. 

D.  P.  Baldwin^  for  appellants.    Dj/keman,  Wilson  <&  Taber,  for  appellee. 

Elliott,  J.  It  is  alleged  in  the  relator's  complaint  that  James  Duffy  was 
appointed  the  administrator  of  the  estate  of  Michael  Carney,  deceased ;  that 
Duffy  received  money  and  property  of  the  decedent's  estate  to  the  value  of 
63,000;  that  for  the  money  and  property  so  received  he  has  never  accounted, 
but  appropriated  it  to  his  own  use  prior  to  the  1st  day  of  January,  1880;  that 
Duffy  invested  the  amount  appropriated  by  him  in  the  purchase  of  the  de- 
scribed real  estate;  that  he  abandoned  his  trust,  and  fled  the  state;  that  he 
Wiis  removed  from  his  trust  on  the  17th  day  of  September,  1883,  and  the  re- 
lator appointed  his  successor;  that  on  the  21st  day  of  November,  1883,  the  re- 
lator brought  an  action  on  the  bond  executed  by  Duffy  as  administrator,  and 
obtained  judgment  against  him  and  his  sureties,  McTaggart  and  Pierce»  for 
61,899,  on-  the  4th  day  of  December,  1884.  It  is  further  alleged  that  in  Oc- 
tober, 1882,  James  Duffy  conveyed  the  land  so  bought  by  him  with  trust 
funds  to  his  children,  his  co-appellants;  that,  at  the  time  the  conveyance  was 
made,  he  was  insolvent,  and  had  no  other  property  than  that  fraudulently 
conveyed  by  him  subject  to  execution;  that  he  had  none  otiierat  the  time  this 
suit  was  brought;  that  the  grantees  paid  no  consideration  for  the  property 
conveyed  to  them;  that  the  conveyances  were  executed  for  the  fraudulent 
purpose  of  cheating  and  defrauding  the  creditors  of  Duffy.  The  adult  appel- 
lants did  notappear  to  the  complaint,  and  a  default  was  entered  against  them. 

The  administrator  de  bonis  non  had  authority  to  bring  and  maintain  this 
suit.  The  judgment  obtained  by  him  against  Duffy  for  a  breach  of  duty  was 
a  lien  on  the  land  fraudulently  conveyed.  Blair  v.  Smith,  15  N.  E.  Rep.  817, 
(March  6,  1888;)  Banna  v.  Aebker,  84  Ind.  411.  As  the  relator  had  a  lien 
on  the  property  of  the  fraudulent  grantor,  he  had  the  right  to  invoke  the  aid 
of  a  court  of  equity  to  perfect  that  lien,  and  make  it  avaflable  for  the  purpose 
of  his  trust.  Quarl  v.  Abbett,  102  l^d.  233,  1  N:  E.  Rep.  476.  The  lien  was 
created  by  the  judgment  obtained  on  the  bond,  but,  in  order  to  remove  ob- 
structions to  its  successful  enforcement,  the  relator  was  entitled  to  the  assist- 
ance of  the  courts.  He  might,  had  he  so  elected,  have  sold  the  land,  and  left 
it  for  the  purchaser  to  assail  the  fraudulent  conveyances;  but  this  he  was  not 
bound  to  do,  for  he  had  a  right,  in  the  first  instance,  to  clear  away  the  fraud- 
ulent conveyances  which  clouded  his  lien.  Broivn  v.  Brown,  17  Ind.  475; 
Johnson  v.  Harris,  69  Ind.  305.  Stout  v.  Stout,  77  Ind.  537-541.  The  judg- 
ment obtained  against  Duffy  and  his  sureties  conclusively  adjudged  that  the 
amount  found  due  was  due  the  estate  of  the  decedent,  and  it  created  a  lien 
for  that  amount.  It  also  established  the  further  fact  that  the  debt  was  part 
of  the  assets  of  the  estate.  As  the  debt  was  due  the  estate,  it  was  not  only  the 
relator's  right,  but  it  was  his  duty,  to  take  measures  to  collect  it  by  enforcing 
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the  judgment.  It  is  plain,  therefore,  that  he  had  authority  to  make  clear  his 
way  to  property  subject  to  his  lien  by  removing  the  apparent  claims  of  fraud- 
ulent grantees.  In  removing  these  claims,  he  simply  reduced  to  an  available 
form  a  claim  that  h;id  previously  been  adjudged  to  be  part  of  the  assets  of  the 
estate  represented  by  him.  An  administrator  de  bonis non  must,  of  necessity, 
have  authority  to  prosecute  all  suits  essential  to  perfect  the  lien  of  a  judg- 
ment obtained  by  him  upon  the  bond  of  his  predecessor.  He  only  is  entitled 
to  collect  the  judgment,  and  to  distribute  the  proceeds,  and,  as  this  is  bis  duty 
he  must  possess  the  jneans  necessary  to  enable  him  to  perform  it.  The  debt 
for  which  the  judgment  was  rendered  was,  it  is  important  to  keep  in  mind,  a 
debt  which  the  administrator  de  bonis  non  was  authorized  to  collect  and  dis- 
tribute as  pai-t  of  the  trust-estate.  It  was  not  a  debt  due  the  decedent  in  his 
]ife*time,  but  a  debt  growing  out  of  the  default  of  the  first  administrator  of 
his  estate,  and  therefore  one  which  the  successor  of  the  defaulting  adminis- 
trator was  bound  to  collect.  The  collection  of  such  debts  must  be  made  by 
the  administrator  c{€  bonis  non,  since  he  obtains  the  judgment,  and  is  charged 
with  the  duty  of  making  it  available  as  part  of  the  trust-estate.  It  is  not  ma- 
terial, therefore,  whether  there  are  creditors  or  not;  for,  as  the  debt  was  due 
the  administrator  de  bonis  non  in  his  trust  capacity,  he  was  bound  to  use  dili- 
gence to  secure  and  distribute  the  avails  of  the  judgment  according  to  law. 
It  follows,  as  a  necessary,  logical  sequence,  that  the  relator  was  not  bound 
to  aver  that  there  were  unpaid  debts  due  from  the  estate  of  his  decedent. 
LangsdaU  v.  Woollen,  99  Ind.  575.  If  he  had  not  obtained  the  judgment  on 
a  claim  which  accrued  subsequent  to  the  death  of  the  intestate,  there  might 
possibly  be  some  doubt  upon  this  question;  but,  however  this  maybe,  we 
think  it  dear  that  where,  as  here,  the  administrator  de  bonis  non  obtains  a 
judgment  against  his  predecessor  for  wrongfully  converting  the  assets  of  the 
estate,  he  may  enforce  that  judgment  without  alleging  that  there  are  unpaid 
claims  against  the  estate.  Either  this  conclusion  must  be  correct,  or  it  must 
be  true  that  an  administrator  de  bonis  non  who  obtains  judgment  upon  the 
bond  of  bis  predecessor  can  collect  his  judgment  only  in  the  event  that  there 
are  no  other  assets  sufficient  to  pay  the  claims  of  creditors.  That  this  last 
conclusion  is  correct  we  venture  to  assert  no  one  will  affirm. 

It  is  perhaps  tnie  that  the  relator  might,  had  he  so  elected,  have  issued  an 
execution  against  the  sureties,  and  enforced  his  judgment;  but  it  do^-s  not 
follow  from  this  that  the  defaulting  administrator  and  his  fraudulent  grantees 
have  a  right  to  coerce  him  to  pursue  that  course.  The  truth  of  the  one  prop- 
osition does  not  imply  the  truth  of  the  other.  The  relator  was,  at  all  events, 
not  bound  to  pass  by  property  which  in  equity  belonged  to  the  principal  debtor, 
and  upon  which  his  judgment  was  a  lien,  and  compel  payment  from  the  sure- 
ties on  the  wrong-doer*8  bond.  Ti)ere  is  neither  equity  nor  justice  in  the  de- 
mand of  the  appellants.  They  occupy  a  position  unfavored  by  courts  of  chan- 
cery. The  property  which  they  seek  to  wrest  from  the  creditors  by  fraud  is 
equitably  and  legally  subject  to  the  lien  of  the  relator's  judgment,  and  we  can 
conceive  no  reason  for  permitting  them  to  dictate  to  him  what  course  he  shall 
pursue.  There  is  no  merit  in  ttieir  claim  that  the  relator  shall  leave  their 
wrong  undisturbed,  and  compel  the  sureties  to  pay  the  judgment.  It  is  not 
for  them  to  fraudulently  hold  the  property,  and  demand  that  the  relator  shall 
proceed  against  the  sun-ties.  Neither  in  law  nor  in  equity  have  the  appellants 
a  right  to  demand  that  the  sureties  shall  be  compelled  to  pay  the  judgment, 
and  they  permitted  to  hold  the  property  acquired  by  fraud.  The  question  is 
not  whether  the  relator  might,  if  he  chose,  compel  the  sureties  to  pay  the 
money,  but  whether  he  has  aright  to  make  good  his  lien  upon  the  property 
of  the  principal.  The  lien  exists,  and  we  can  see  no  reason  why  the  relator 
may  not  make  it  available,  even  though  it  be  conceded  that  he  was  not  bound 
to  do  so.  The  question  is,  after  all,  not  what  he  was  bound  to  do,  but  what 
had  he  a  right  to  do.    To  us  it  seems  clear  that,  having  a  lien,  he  had  a  right 
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to  make  that  lien  perfect  if  be  so  elected,  and  that  he  was  not  bound  to  pass 
by  the  property  fraudulent  conveyed,  and  seize  upon  that  of  the  sureties  of 
his  predecessor.  The  equities  of  the  sureties  are  infinitely  superior  to  those 
of  the  defaulting  administrator  and  his  fraudulent  grantees,  and  the  admin- 
istrator was  under  no  obligation  to  disregard  those  equities,  and  leave  un- 
touched the  property  upon  which  his  judgment  was  a  lien.  Although  it  may 
be  true  that  he  might  have  disregarded  those  equities,  and  coerced  payment 
from  the  sureties,  still  he  was  under  no  legal  or  moral  obligation  to  do  so,  and, 
as  he  has  violated  neither  a  legal  nor  a  moral  obligation  in  endeavoring  to  per- 
fect his  lien  upon  the  property  of  the  principal  debtor,  there  is  no  impediment 
in  his  way  to  a  successful  prosecution  of  this  suit.  Having  a  lieu  upon  the 
property  of  the  principal  debtor,  he  has  a  right  to  rely  upon  that  lien,  and  to 
decline  to  exact  payment  from  persons  whose  equities  are  so  great  and  whose 
position  is  so  mucli  favored  as  that  of  sureties.  8peiglemyer  v.  Crawford, 
6  Paige,  254.  The  rule  that  the  execution  creditor  may  in  the  first  instance 
levy  upon  and  sell  land  fraudulently  conveyed  to  satisfy  his  judgment  lien 
necessarily  implies  that  he  may  make  that  lien  available.  Suppose  that  thd 
appellee  had  levied  upon  the  land  in  the  hands  of  the  fraudulent  grantees,  and 
sold  it,  could  they  have  defeated  a  suit  by  the  purchaser  at  the  sheriff's  sale 
to  set  aside  the  fraudulent  conveyance  upon  the  ground  that  the  creditor 
should  have  issued  an  execution  against  the  sureties?  The  question  suggest* 
its  answer.  If  they  could  not  defeat  a  suit  by  the  purchaser,  we  can  see  no 
reason  why  they  can  defeat  a  suit  brought  for  the  same  purpose  by  the  judg- 
ment creditor.  In  assuming  that  the  appellee  had  a  plain  legal  remedy  against 
the  debtor,  the  appellants  assume  more  than  is  just.  There  may  have  been 
a  plain  legal  remedy  against  the  sureties,  but  there  was  none  against  the  prin- 
cipal. In  seeking  to  avoid  the  fraudulent  conveyance,  the  creditor  is  pursu- 
ing a  remedy  he  is  entitled  to  invoke  as  against  him  and  his  fraudulent  gran- 
tees. As  against  them,  there  is  no  plain  and  adequate  legal  remedy,  for  the 
creditor  is  invoking  the  aid  of  equity  to  remove  a  cloud  from  his  legal  lien. 
This  he  unquestionably  has  a  right  to  do,  for  the  law  affords  him  no  iidequate 
relief.  It  is  therefore  not  just  to  assume  that,  as  against  them,  the  creditor 
has  a  plain  and  adequate  legal  remedy.  It  is  true,  this  assumption  is  not 
directly  made,  but  it  is  the  tacit  assumption  on  which  the  argument  is  con- 
structed. The  truth  is  that  the  appellants  are  contesting  the  case,  not  be- 
cause there  is  an  adequate  legal  remedy  against  them,  but  because  there  is 
such  a  remedy  against  some  one  else,  and  that  some  one  else  the  sureties  of 
the  principal  debtor  and  fraudulent  grantor.  When  regard  is  had,  as  in  jus- 
tice it  should  be,  to  the  strong  equities  of  the  sureties,  it  cannot  be  justly  ad- 
judged that  the  principal  debtor  and  his  fraudulent  grantees  shall  be  allowed 
to  hold  the  land  of  the  principal  debtor,  and  compel  the  creditor  to  proceed 
against  the  sureties. 

But  is  it  not  assuming  too  much  to  assert  that  the  claim  could,  in  any  events 
have  been  made  off  the  sureties?  We  cannot  assume  that  the  administrator 
has  done  what  he  ought  not  to  have  done  in  a  case  where  the  demand  comes 
from  a  fraudulent  grantor  and  his  grantees.  It  would  seem  that  those  parties 
ought,  before  they  can  hold  the  property  acquired  by  fraud,  if  they  can  hold 
it  at  all,  show  that  the  debt  could  have  been  made  from  the  sureties.  It  is  not 
easy  to  see  upon  what  equitable  or  legal  grounds  they  can  urge  that,  in  order 
to  protect  them  in  the  enjoyment  of  property  fraudulently  conveyed,  the  courts 
shall  presume  that  the  administrator  has  been  guilty  of  a  wrong.  It  follows 
from  what  we  have  already  said  that  it  was  not  necessary  for  the  relator  to 
allege  that  the  sureties  were  insolvent;  for,  if  he  had  aright  to  make  good  his 
lien  against  the  property  of  the  principal  debtor,  then  it  is  immaterial  whether 
the  sureties  were  solvent  or  insolvent.  If  the  relator  had  a  right  to  make  his 
lien  available  without  proceeding  against  the  sureties,  then  it  was  not  incum- 
bent  upon  him  to  do  more  than  show  that  the  principal  debtor  had  no  property 
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subject  to  execution  other  than  that  fraudulently  conveyed  when  the  convey- 
ances were  executed  and  the  suit  was  brought.  It  appears  on  the  face  of  the 
complaint  that  Pierce  and  McTaggart  were  the  sureties  on  the  bond  of  James 
Duffy,  and  this  is  sufficient  to  entitle  them  to  protection  as  sureties  under  the 
general  rules  of  the  law.  The  fact  that  they  were  sureties,  while  it  may  not 
of  itself  entitle  them  to  demand,  as  of  right,  the  benefit  of  the  statutory  pro- 
vision requiring  the  creditor  to  first  exhaust  the  property  of  the  principal 
debtor  subject  to  execution,  does  entitle  them  to  the  benelit  of  the  legal  and 
equitable  rules  which  govern  the  relation  of  principal  and  surety.  Tiie  rela- 
tionship between  parties  liable  upon  a  bond  may  be  shown,  and  when  shown 
the  sureties  may  assert  their  rights  and  equities.  Knopf  y.  Morels  111  Ind. 
570,  13  N.  E.  Rep.  51;  Montgomery  v.  Viokery,  110  Ind.  211,  11  X.  E.  Rep. 
38;  SrJierer  v.  SchutZy  83  Ind.  543;  Bowser  v.  RendelU  31  Ind.  128;  Harker 
V.  Qlidewell,  23  Ind.  219.  In  this  instance  the  relationship  does  appear  from 
the  character  of  the  instrument  as  well  as  from  the  allegations  of  the  com- 
plaint, and  the  appellants  are  in  no  situation  to  complain  of  the  insufficiency 
of  th^  pleading  in  this  particular.  It  is,  indeed,  not  easy  to  perceive  how  they 
could  successfully  complain  even  if  the  averments  of  the  complaint  were  much 
more  indefinite  than  they  are,  since  the  creditor  has  so  treated  them,  and  the 
nature  of  the  bond  shows  that  only  James  Duffy,  the  defaulting  administra- 
tor, could  have  been  the  principal.  The  relation  of  James  Duffy  so  fully  ap- 
pears that  his  co-judgment  defendants,  Pierce  and  McTaggart,  are  entitled  to 
be  treated  as  sureties,  with  all  the  general  rights  and  equities  of  that  favored 
position,  and  the  relator  was  not  in  the  wrong  in  so  treating  them.  As  they 
are  sureties,  the  relator  is  not  in  the  position  of  one  resorting  to  an  extraordi- 
nary remedy  to  make  good  a  lien  or  a  debt,  where  there  is  a  plain  legal  remedy 
open  to  him  which  he  may  invoke  without  doing  injustice  to  the  rights  of  others. 
It  was  both  equitable  and  proper  for  him  to  elect  to  seize  the  property  of  the 
principal  debtor,  bound  by  the  lien  of  his  judgment,  rather  than  to  seize  the 
property  of  the  sureties.  The  fact  that  there  were  sureties  with  superior 
rights  and  equities  plainly  distinguishes  this  case  from  those  cases  which  hold 
that  where  there  is  an  adequate  remedy  at  law,  equity  will  not  interfere,  and 
that  extraordinary  remedies  cannot  be  invoked.  We  do  not  depai*t  from  the 
doctrine  of  Baker  v.  State,  109  Ind.  47,  9  N.  E.  Rep.  711,  but  we  affirm  that 
it  does  not  apply  to  a  case  where,  as  here,  a  fraudulent  conveyance  is  sought 
to  be  annulled  by  a  creditor  who  prefers  to  make  his  debt  out  of  the  property 
of  the  principal  debtor  rather  than  to  exact  it  from  sureties. 

It  is  true,  as  counsel  say,  th&t  prima  facie  an  administrator  has  nothing  to 
do  with  real  estate,  but  this  is  nothing  to  the  present  purpose.  The  adminis- 
trator is  not  seeking  to  obtain  real  estate;  he  is  seeking  to  make  available  a 
lien  created  by  a  judgment  in  his  favor.  He  is  not  seeking  to  subject  a  dece- 
dent's land  to  sale;  he  is  seeking  to  clear  away  a  fraudulent  conveyance  in 
order  to  make  his  judgment  lien  available.  As  said  in  a  similar  case:  '^This 
action  was  not  for  the  purpose  of  paying  debts  against  the  estate,  but  for  the 
purpose  of  collecting  a  debt  due  the  estate."  Langsdale  v.  Woollen^  supra ^ 
The  right  to  sue  on  the  bond  carrieii  with  it  all  incidental  rights.  The  right 
to  obtain  a  judgment  necessarily  implies  the  right  to  enforce  the  judgment 
when  obtained.  As  the  relator  unquestionably  had  a  right  to  sue  on  the  bond, 
and  obtain  judgment,  he  must,  under  a  plain  legal  principle,  have  the  inci- 
dental rights  necessary  to  enforce  that  judgment.  If  the  right  to  bring  a  suit 
to  set  aside  a  fraudulent  conveyance  is  essential  to  the  enforcement  of  the 
judgment,  then  it  exists  in  the  relator,  and  that  it  is  essential  to  enforce  the 
judgment  the  complaint  quite  clearly  shows.  The  relator  is  not,  therefore, 
exercising  any  extraordinary  powers,  nor  is  he  seeking  to  obtain  land.  All 
that  he  has  done  has  been  done  in  the  exercise  of  an  incidental  power  involved 
in  his  right  to  obtain  and  enforce  a  judgment. 

We  have  fully  discussed  the  questions  presented  upon  the  complaint;  more 
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fully,  perhaps,  than,  in  view  of  the  manner  of  the  attack,  the  appellants  had 
a  right  to  ask,  and  we  find  no  substantial  defect  in  it.  We  have  studied  the 
evidence,  and  we  find  no  reason  for  reversing  the  judgment  of  the  trial  court. 
Judgment  affirmed. 


(115  Ind.  345) 

Syfers  et  ah  v.  Bradley  et  ah 

(Supreme  Court  of  Indiana,    June  27, 1888.) 

Chattel  Mortgages— Acknowledgment— Pleading. 

In  an  action  hj  a  mortgagee  for  the  wrongful  conversion  of  the  mortg^aged  prop- 
erty, the  complaint  is  not  defective  because  of  its  failure  to  aver  that  the  mortga^ 
was  properly  acknowledged  before  it  was  recorded,  as,  the  presumption  being  in 
favor  of  a  public  officer  having  done  his  duty,  an  allegation  tnat  the  mortgage  was 
recorded  in  the  proper  recorder's  office  carries  the  implication  that  the  mortgage 
had  been  duly  prepared  for  record. 

On  petition  for  rehearing.    For  former  opinion,  see  16  N.  E.  Rep.  805. 
N'ew  <&  Jones,  for  appellants.     Wm.  R.  Hough  and  Offutt  <fe  Black,  for  ap- 
pellees. 

NiBLACK,  0.  J.  As  has  been  seen,  the  complaint  alleged  that  Walker  Bros, 
executed  to  the  plaintiffs  a  chattel  mortgage,  on  their  stock  of  groceries  and 
other  personal  property,  to  secure  the  debt  therein  described;  that  it  also  al- 
leged that  the  plaintiffs  in  due  time  caused  the  mortgage  to  be  recorded  in  the 
recorder's  office  of  Hancock  county,  the  county  in  which  Walker  Bros,  re- 
sided, and  in  which  the  mortgaged  property  was  situate.  The  point  was 
made  at  the  hearing  that  the  complaint  was  fatally  defective  in  its  failure  to 
aver  that  the  mortgage  was  properly  acknowledged  before  it  was  recorded; 
but,  regarding  the  point  as  wholly  immaterial  to  the  merits  of  the  appeal,  we 
did  not  make  any  distinct  ruling  upon  It,  In  their  petition  for  a  rehearing 
the  appellees  have  renewed  the  point  with  much  earnestness  and  apparent  con- 
fidence, and  insist  that  we  shall  now  consider  it.  The  presumptions  are  all 
In  favor  of  a  public  officer  having  done  his  duty  in  every  matter  concerning 
which  he  has  taken  official  action.  The  allegation  that  the  mortgage  was  re- 
corded in  the  proper  recorder's  office  consequently  carried  with  it  the  impli- 
cation that  the  mortgage  had  been  duly  prepared  for  record  before  it  was  re- 
corded. In  legal  contemplation,  the  entry  of  an  unacknowledged  deed  or  mort- 
gage on  the  recorder's  books  does  not  constitute  a  recording  of  the  instrument. 
Taylor  v.  City  of  Fort  Wayne,  47  Ind.  274;  Wenterman  v.  Foster,  57  Ind.  408; 
Carver  v.  Carver,  97  Ind.  497.  The  acknowledgment  of  a  deed  or  mortgage 
has  reference  only  to  the  proof  of  its  execution .vand  to  its  preparation  for  rec- 
ord, and  forms  no  part  of  the  instrument  itself.  Gray  v.  Ulrich,  8  Kan.  112. 
If  the  mortgage  in  question  was  not  acknowledged  before  it  was  recorded, 
the  objection  can  be  made  and  will  regularly  arise  upon  the  evidence  at  the 
trial.  If  an  acknowledgment  cannot  be  shown,  the  record  will  be  of  no  avail. 
Other  questions  are  reargued,  but  they  have  already  received  sufficient  con- 
sideration.   The  petition  for  a  rehearing  is  overruled. 


(115  Ind.  360) 

Board  of  Com'bs  v.  Dailey. 
{Supretne  Court  of  IncbUma,    June  28, 1888.) 

HlOHWATS— ASSB88HBNTB  VOH  GSAVEL  ROAD— INJUNCTION  — FaTMBNT  OT  ASSBSSMBNT 
NOT  QUBSTIONBD. 

The  collection  of  a  special  tax  claimed  to  have  been  Ulegally  assessed,  for  the  pur- 
pose of  paying  interest  on  bonds  issued  in  aid  of  the  construction  of  a  gravel  road, 
will  not  be  restrained  where  the  complaint  shows  that  the  original  tax,  the  validity 
of  which  is  not  questioned,  has  not  been  paid  by  the  comniainant. 

Appeal  from  circuit  court,  Wells  county;    Henry  B.  Sayler,  Judge. 
Dailey,  Mock  df  Simmons  and  Wilson  df  Todd,  for  appellants. 
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HowK»  J.  The  first  error  of  which  complaint  is  here  made  by  appellant^ 
defendant  below,  is  the  overruling  of  its  demurrer  to  the  second  paragraph  of 
plaintiff's  (Bailey's)  complaint  herein.  In  the  second  paragraph  of  his  com- 
plaint, plaintiff,  Dailey,  alleged  that  he  was  the  owner  of  certain  real  estate^ 
particuhirly  described,  in  Wells  county,  Ind.;  that  on  June  9,  1885,  defend- 
ant, without  notice  to  plaintiff,  and  without  any  authority  of  law,  attempted 
to  levy  a  special  tax  of  88.20  on  plaintiff's  said  real  estate  for  the  purpose,  as 
was  claimed  by  the  order  of  said  board  of  commissioners,  defendant,  of  pay- 
ing interest  on  bonds  issued  by  said  Wells  county  to  aid  in  the  construction  of 
the  Bluffton  &  Salimonia  Free  Gravel  Hoad,  and  for  the  purpose  of  paying 
expenses  of  collecting  said  tax,  and  this  long  after  the  original  assessment  for 
making  said  gravel  road  had  been  placed  on  the  tax  duplicate,  and  long  after 
the  said  gravel  road  had  been  completed  and  had  been  received  from  the  con- 
tractor; that  the  tax  duplicate  for  said  gravel-road  tax,  and  for  said  additional 
special  tax  of  88.20,  was  then  in  the  hands  of  defendant  Deam,  as  treasurer 
of  Wells  county,  who  threatened  to  levy  the  same  by  distress  and  sale,  unless 
paid;  that  said  tax,  being  assessed  without  authority  of  law,  was  illegal  and 
void,  but  it  made  a  cloud  on  plaintiff's  title  to  said  real  estate,  which  he  claimed 
should  be  lifted.  Wherefore,  etc.,  we  are  of  opinion  that  the  court  below 
clearly  erred  in  overruling  defendants'  demurrer  to  the  complaint  herein,  the 
substance  of  which  we  have  given  almost  in  the  language  of  the  pleader. 
Two  taxes  are  described  in  the  complaint,  namely:  (1)  The  original  gravel- 
road  tax;  and  (2)  the  additional  special  tax»  levied  long  after  such  original 
tax,  on  the  9th  day  of  June,  1885.  The  original  gravel-road  tax  is  not  shown 
by  any  averment  in  the  complaint  to  have  been  illegally  assessed  for  any  cause 
or  reason.  In  considering  the  question  of  the  sufficiency  of  the  complaint 
herein,  it  must  be  assumed,  as  against  the  plaintiff,  therefore,  that  such  orig- 
inal gravel-road  tax  is  a  tax  lawfully  assessed  by  competent  authority,  upon 
proper  notice  and  in  conformity  with  law.  There  is  no  averment  in  the  com- 
plaint that  such  original  gravel-road  tax  has  ever  been  paid,  in  whole  or  in 
part,  nor  is  there  any  averment  therein  from  which  such  payment  may  be 
fairly  inferred.  On  the  contrary,  we  think  it  is  fairly  shown  by  the  avei^ 
ments  of  the  second  paragraph  of  complaint  that,  at  the  time  of  the  filing  of 
such  paragraph,  the  original  gravel-road  tax  was  on  the  tax  duplicate  then  in 
the  hands  of  the  treasurer  of  Wells  county,  who  threatened  to  collect  such  tax 
by  distress  and  sale,  unless  the  same  were  paid.  Upon  this  showing,  it  must 
be  held,  in  accordance  with  repeated  decisions  of  this  court,  that  the  second 
paragraph  of  complaint  did  not  state  facts  sufiicient  to  entitle  plaintiff  to  an 
injunction  against  any  of  the  gravel-road  taxes  described  therein,  even  though 
it  appeared  that  some  part  or  portion  of  such  taxes  was  clearly  illegal  The 
doctrine  of  these  cases  is  that  a  court  of  equity  will  not  enjoin  the  collection 
of  taxes  claimed  to  be  illegal,  until  the  plaintiff  has  first  paid  or  tendered  the 
amount  of  taxes  assessed  against  him,  the  legality  and  validity  of  which  he 
does  not  call  in  question  in  his  complaint.  City  of  South  Bend  v.  Univer- 
sity, 69  Ind.  344,  and  cases  cited ;  MuLlikin  v.  Reeves,  71  Ind.  281 ;  Mesker  v. 
Xoch,  76  Ind.  68;  Stilzv,  City  of  Indianapolis,  81  Ind.  582;  Read  v.  Yeager, 
104  Ind.  195,  8  K.  £.  Rep.  856.  With  respect  to  the  additional  special  tax, 
mentioned  in  the  second  paragraph  of  complaint,  the  only  fact  averred  by 
plaintiff  therein,  assailing  the  legality  and  validity  of  such  tax,  is  that  such 
special  tax  was  attempted  to  be  levied  by  defendant  on  plaintiff's  land,  "with- 
out notice  to  him.  **  We  say  this  is  the  only  fact  averred,  because  the  remain- 
<ier  of  the  allegation,  "and  without  any  authority  of  law,"  is  not  the  averment 
of  a  fact,  but  of  the  pleader's  opinion  or  conclusion.  If  it  had  been  averred 
that  such  additional  special  ttix  was  attempted  to  be  levied  "without  any  no- 
tice whatever,"  the  averment  of  the  fact  would  have  been  the  same  as  that 
in  the  complaint  in  Wells  Co,  v.  Qruver,  ante,  290,  (decided  at  this  term,) 
which  was  tliere  held  to  be  sutfieient.    In  the  case  in  band,  the  averment  of 
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plaintiff  is  that  such  special  tax  was  attempted  to  be  levied  ''without  notice 
to  him.  **  Our  statute  in  relation  to  the  ley v  of  taxes  or  ass^8sments  for  the 
construction  of  free  gravel  roads  (section  5092,  Kev.  St.  1881)  does  not  pro- 
vide for  or  contemplate  personal  notice  to  the  owner  of  the  land,  but  only  a 
"notice  by  publication"  to  be  given  by  the  proper  county  auditor.  It  may 
well  be  doubted,  therefore,  if  the  second  paragraph  of  complaint  suiTiciently 
shows  that  the  statutory  notice  of  the  levy  of  the  special  tax  was  not  given 
by  the  auditor  of  Wells  county.  We  do  not  decide  this  point,  as  it  has  not 
been  discussed  by  counsel;  but,  as  having  some  bearing  on  the  question,  we 
cite  the  case  of  Railroad  Co.  v.  North,  108  Ind.  486,  3  N.  E.  Rep.  144. 

The  demurrer  to  the  second  paragraph  of  complaint  ought  to  have  been 
sustained.  This  conclusion  renders  it  unnecessary  for  us  now  to  consider  or 
decide  any  question  presented  by  the  other  errors  assigned  here  by  the  defend- 
ant. Plaintifl^s  counsel  has  not  favored  this  court  with  any  brief  or  argu- 
ment in  support  of  the  rulings  of  the  court  below.  The  judgment  is  reversed, 
with  costs,  and  the  cause  is  remanded,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint,  and  for  further  proceedings. 


(116  Ind,  276)  ^^  ^      7         « 

Bedoood  et  al.  9.  State. 
(Supreme  Cowrt  of  India/na.    June  20, 1888.) 

Bapx—Bvidbkob— Previous  Bbzual  Intbbcoubsb— Witkbss— ExAHiNATioir. 

Upon  indictment  of  several  for  a  rape,  a  question,  asked  the  prosecuting  witness 
on  cross-examination,  whether  she  had  not  voluntarily  submitted  to  sexual  inter- 
course a  short  time  before  the  aUeged  rape,  with  one  01  defendants,  who,  according 
to  her  testimony,  had  participatea  in  the  rape,  is  relevant,  as  bearing  upon  her 
credibility,  and  does  not  tend  to  criminate  her ;  and  a  refusal  by  the  court  to  com- 
pel her  to  answer  is  error,  although  the  indictment  had  been  nolle  proceed  as  to 
such  defendant,  and  the  fact  had  been  testified  to  by  him. 

Appeal  from  circuit  court,  Bartholomew  county;  K.  B.  Ketes,  Judge. 
Hard  <§  Swing,  for  appellants.    The  Attorney  General,  for  appellee. 

Elliott,  J.  Bedgood,  Hill,  and  Bozzell,  the  appellants,  were  convicted  of 
the  crime  of  rape.  With  them  were  indicted  Henry  Shumway  and  Andrew 
Gaston.  A  nolle  was  entered  as  to  Shumway,  and  Gras'ton  was  acquitted. 
Ardelle  Tilford,  the  woman  upon  wiiom  it  was  alleged  the  rape  was  oommit- 
ted,  gives  substantially  this  account  of  herself,  and  of  the  crime  charged 
against  the  appellants:  She  was  a  married  woman,  21  years  of  age,and  lived 
with  her  husband  in  the  village  of  Jonesville.  There  were  inliabited  houses 
not  far  from  the  house  in  which  she  lived.  On  the  night  of  the  7th  day  of 
January,  1888,  the  persons  accused  of  the  crime  came  to  the  house,  and  forced 
open  the  door.  Two  of  them,  Gaston  and  Bedgood,  seized  her,  and  placed 
their  hands  over  her  mouth.  They  told  her  that  if  she  cried  out  they  would 
kill  her,  and  that  if  she  told  lier  husband  they  would  kill  him  and  kill  her. 
When  they  entered  the  house  she  was  in  her  night-clothes.  They  told  her 
she  migiit  put  on  her  clothes,  and,  as  she  says,  they  helped  her  ^'put  on  a 
loose  mother-hubbard  dress."  They  took  her  into  the  back  room,  Gaston  and 
Bedgood  having  hold  of  her,  and  the  others  following,  but  they  could  not  all 
get  into  that  room  because  of  its  size.  She  was  held  by  some  of  the  accused 
during  the  whole  time,  having  been  first  thrown  on  a  bed,  and  each  one  of 
them  violated  her  person.  They  repeated  their  threats,  and  she  made  no  out- 
cry, because,  as  she  says,  she  feared  to  do  so,  and  because  some  one  of  the 
men  held  his  hand  over  her  mouth.  After  they  had  accomplished  their  pur« 
pose,  they  left  the  house,  but  returned  within  five  minutes,  and  remained  a 
short  time,  again  violating  her  person.  After  they  had  violated  her  person 
the  second  time,  Gaston  attempted,  to  fix  the  door  fastening,  and  some  of  the 
others  went  to  her  trunk.  After  they  left  she  went  to  the  house  of  John 
Lewis,  and  informed  him  or  his  family  that  some  one  had  broken  into  the 
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house,  but  she  did  not  make  complaint  of  any  one  of  the  accused  until  the 
Monday  after  the  occurrence.  The  reason  she  did  not  inform  her  husband, 
or  any  one  else,  sooner,  was  because  she  feared  that  the  accused  persons  would 
kill  her  and  kill  him.  On  Sunday  morning  she  told  Mrs.  Lewis  and  others 
that  the  persons  who  had  broken  into  the  house  had  not  injured  her,  and  had 
not  put  their  hands  upon  her,  aud  she  made  substantially  the  same  statement 
to  Mr.  Lewis,  and  perhaps  others.  This  is  substantially  the  testimony  as 
elicited  by  the  direct  examination.  John  Q.  A.  Lewis  was  called  by  the  state, 
and  he  testified  that  on  Saturday  night,  January  7,  1888.  about  10  o'clock, 
Mrs.  Tilford  came  to  his  house,  and  asked  that  some  one  come  to  her  house, 
but  made  no  complaint  that  any  outrage  had  been  committed  upon  her  per- 
son. Mr.  Tilford.  the  husband  of  Ardelle  Tilford,  as  a  witness  for  the  prose- 
cution, testified  that  no  complaint  was  made  by  his  wife  of  the  alleged  crime 
on  Saturday  night,  but  that  oomplaint  was  made  by  her  on  Monday  night. 
He  also  testified  that  she  was  weeping  during  Monday  W  H.  Meyers  tes- 
tified that  he  saw  her  on  Monday  morning,  and  that  she  was  then  somewhat 
excited,  and  he  also  testified  that  he  saw  some  marks  on  her  face.  These  were 
all  the  witnesses  called  by  the  state,  except  such  as  were  called  upon  the  ques- 
tion of  character.  Gaston  adduced  very  strong  evidence  of  an  alibif  and  on 
that  ground  was  acquitted;  although  Mrs.  Tilford  testified  quite  as  positively 
to  his  presence  as  to  that  of  any  one  else,  and,  indeed,  testified  that  he  took  a 
rather  more  active  part  in  the  affair  than  any  of  the  others.  Shumway  tes- 
tified that  he  was  not  at  Mrs.  Tilford's  house  after  7  or  8  o'clock;  that  Bed- 
good  and  Gaston  came  in  as  he  went  out,  and  that  no  personal  violence  was 
inflicted  upon  her.  Shumway  was  corroborated  by  Wagoner,  Wright,  and 
other  witnesses.  Miss  Lewis  testified  that  when  Mrs.  Tilford  c<tme  to  her 
father's  house  on  the  night  of  January  7  there  were  no  marks  of  violence  on 
her  person;  that  her  clothes  were  not  torn;  that  she  said  six  or  seven  men 
had  broken  into  her  house,  but  she  did  not  know  who  they  were;  and  that 
she  made  no  complaint  of  any  outrage  on  her  person.  Mrs.  Lewis  gave  sub- 
stantially the  same  testimony.  Mrs.  King,  to  whom  Mrs.  Tilford  says  she 
made  complaint  on  Monday,  testified  that  no  complaint  was  made  by  Mrs. 
Tilford  of  an  outrage  on  her  person,  but  that  she  did  say  that  six  or  seven 
men,  none  of  whom  were  known  to  her,  had  broken  into  her  house,  and  taken 
things  out  of  her  trunk,  and  scattered  them  about.  This  witness  also  testi- 
fied that  there  were  no  marks  of  violence  on  Mrs.  Tilford's  face.  The  accused 
persons  all  denied  that  they  had  used  any  violence  or  threats,  but  some  of 
them  admitted  that  they  did,  at  dififei'ent  times  during  the  early  pai*t  of  the 
evening  of  January  7th,  have  sexual  intercourse  with  Ardelle  Tilford.  with 
her  consent.  In  many  particulars  the  evidence  of  the  accused  was  corrobo- 
rated, and  in  many  that  of  Mrs.  Tilford  was  contradicted  by  them  and  by  other 
witnesses.  A  number  of  witnesses  testified  that  Mrs.  Tilford's  general  rep- 
utation was  bad,  and  others  testified  that  it  was  good. 

It  is  not  our  purpose  to  decide  the  case  upon  the  evidence,  and  we  have 
given  a  synopsis  of  the  evidence  for  no  such  purpose.  Our  pu  rpose  is  to  show 
that  the  evidence  is  not  of  that  satisfactory  character  which  will  enable  us  to 
say  that  the  verdict  is  so  clearly  right  that  we  can  rightfully  disregard  errors 
committed  in  excluding  testimony.  We  are,  indeed,  strongly  impressed  with 
the  argument  that  the  verdict  is  wrong  on  the  evidence.  The  character  of 
the  case,  and  of  the  evidence,  was,  at  all  events,  such  as  to  entitle  the  app^l* 
lants  to  the  benefit  of  all  the  testimony  they  could  adduce,  and,  if  any  legiti- 
mate evidence  has  been  excluded,  there  must  be  a  reversal.  The  evidence  of 
the  state  is,  at  least,  not  of  that  strong  and  satisfactory  character  which 
would  justify  us  in  adopting  the  theory  that  the  verdict  is  so  clearly  right 
that  errors  may  be  disregarded.  The  appellants  asked  Mrs.  Tilford,  on  cross- 
examination,  whether  she  had  not,  a  short  time  before  the  crime  was  alleged 
to  have  been  committed,  voluntarily  submitted  to  the  embraces  of  Henry 


Digitized  by 


Google 


Ind.]  BEDGOOD  V.  STATE.  '623 

Shumwaj.  The  trial  court  refused  to  require  the  witness  to  answer.  The 
legal  question  is  presented  in  various  forms,  but  it  is  not  necessary  that  we 
should  do  more  than  state  it  generally.  If  the  prosex^utton  had  not  dismissed 
as  to  Shumwaj,  it  is  quite  clear,  upon  principle  and  authority,  that  the  appel- 
lants might,  as  of  right,  have  required  Mrs.  Tilford  to  answer  the  questions 
propounded  to  her.  The  law  upon  this  subject  is  thus  stated  in  a  recent  ^ 
work:  '*But  previous  acts  of  incontinence  with  the  defendant  stand  on  a 
different  ground,  and  are  fairly  within  the  res  gestas  of  the  inquiry,  and 
within  the  same  principle  evidence  is  competent  of  the  woman's  lewd  and 
Indecent  behavior  towards  the  defendant."  Gillet,  Grim.  Law,  §  732.  The 
authorities  support  this  proposition.  Syler  v.  State,  71  Ind.  49;  Anderson 
v.  State,  104  Ind.  467,  4  N.  E.  liep.  63.  and  5  N.  E.  Rep.  711;  Rex  v.  Mar- 
tin,  6  Car.  &  P.  562;  State  v.  Forshner,  43  N.  H.  89;  State  v.  Cook,  22,  K. 
W.  Rep.  675;  People  v.  Abbot,  19  Wend.  192;  Shirwin  v.  People,  69  111. 
55;  State  v.  Jefferson,  6  Ired.  305;  ffall  v.  People,  47  Mich.  636,  11  N.  W. ' 
Rep.  414:  Wilson  v.  State,  17  Tex.  App.  525;  Whart.  Grim.  Law,  (9th 
Ed.)  g  568.  The  principle  upon  which  these  authorities  proceed  is  that  evi- 
dence of  preyious  illicit  commerce  renders  it  probable  that  force  was  not  used. 
This  principle  has  a  twofold  effect,  inasmuch  as  it  affects  the  credit  of  the 
woman  who  charges  that  her  peraon  was  forcibly  violated,  and  also  supplies 
the  accused  with  a  circumstance  making  it  probable  that  he  did  not  obtain 
by  violence  what  he  might  have  secured  by  persuasion  or  for  money.  It  is, 
the  rule  assumes,  not  probable  that  a  man  who  has  procured  without  com- 
mitting a  felony  what  he  desired  would  commit  a  felony  to  obtain  it.  A  man 
accused  of  crime  has  a  right  to  all  relevant  testimony  that  tends  to  make  it 
appear  improbable  that  he  is  guilty  of  the  crime  with  which  tie  is  charged. 
"Like  reason,"  it  was  said  of  old,  "doth  make  like  law."  The  like  reason  ex- 
tends the  rule  declared  by  the  authorities  in  this  case.  If  it  be  true  that 
Shumway  did  have  sexual  intercourse  with  Mrs.  Tilford  with  her  consent, 
then  it  is  not  probable  that  he  would  have  joined  other  men  in  forcing  her 
to  submit  to  his  embraces.  If  this  is  not  probable,  then  it  is  not  probable 
that  such  an  occurrence  took  place  as  Mrs.  Tilford  testified  to,  on  the  night 
of  January  7, 1888;  for  if  it  is  probable  that  he  was  not  with  the  appellants 
on  that  night,  or  that  he  did  not  unite  with  them  in  a  felony,  it  is  fairly  in- 
ferable that  the  story  told  by  Mrs.  Tilford  is  not  worthy  of  belief.  We  do 
not,  of  course,  decide  what  weight  should  be  given  the  evidence.  All  that 
is  necessary  or  proper  for  us  to  decide  is  that  the  evidence  sought  to  be  elic- 
ited was  relevant  and  competent.  Where  evidence  is  competent  and  relevant, 
it  is  the  duty  of  the  court  to  receive  it,  leaving  it  for  the  Jury  to  determine 
its  weight.  Pedigo  v.  €himes,  113  Ind.  148, 13  N.  £.  Bep.  700,  and  cases 
cited;  Railroad  Co.  v.  DUler,  110  Ind.  223,  9  N.  E.  Rep.  710,  and  cases  cited; 
Harbor  v.  Morgan,  4  Ind.  158.  The  facts  sought  to  be  brought  out  on  cross- 
examination,  it  is  obvious  from  what  we  have  said,  affected  all  the  persons 
accused;  for,  if  it  was  improbable  that  Shumway  would  have  resorted  to  vio- 
lence. It  is  also  improbable  that  he  was  one  of  several  who  did,  and,  if  he  was 
not,  then  the  occurrence  did  not  take  place  as  Mrs.  Tilford  describes  it.  By 
dismissing  the  case  as  to  Shumway  the  prosecution  could  not  take  from  the 
appellants  evidence  which  was  favorable  to  them.  Mrs.  Tilford  was  not  en- 
titled to  refuse  to  answer  upon  the  ground  that  the  answer  might  criminate 
her.  If  she  had  admitted  that  she  did  have  sexual  intercourse  with  Shum- 
way on  the  night  of  January  7,  1888,  it  would  not,  it  seems,  have  tended  to 
prove  her  guilty  of  any  crime;  for  the  law  does  not  make  a  single  act  of  sex- 
ual intercourse  a  criminal  offense.  Gillet,  Grim.  Law,  §  192.  But  waiving 
a  decision,  and  conceding  that  the  answer  might  tend  to  criminate  her, 
still  she  could  not,  as  of  right,  refuse  to  answer,  because  the  statute  prohibits 
testimony  given  under  such  circumstances  from  being  used  agaiiist  an  ac- 
cused.   Rev.  St.  §  1800;  Wilkins  v.  Moloney  14  Ind.  153;  Frazee  v.  StaU,  58 
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Ind.  8;  La  Fountaine  v.  Association^  83  N.  0.  132;  8taU  y.  N'otodl,  58  N". 
H.  314;  U.  8.  v,  McCarthy,  16  Reporter,  388;  State  v.  Quarles,  13  Ark.  307. 
If  the  statute  did  not  full/  shield  the  witness,  the  rule  would  be  different; 
but  here  the  shield  completely  protects  the  witness.  State  v.  Enochs,  69  Ind. 
814.  We  cannot  agree  with  the  attorney  general  that  because  Shumway  was 
permitted  to  testify  that  he  did  have  previous  sexual  intercourse  with  Mrs. 
Tilford,  that  the  error  in  denying  the  right  to  compel  Mrs.  Tilford  to  answer 
was  a  harmless  one;  nor  can' we  agree  that  because  Mrs.  Tilford  denied,  in 
geneml  terms,  that  Shumway  was  at  her  house  early  in  the  evening  of  Jan- 
uary 7th.  that  the  error  was  rendered  harmless.  The  right  of  cross-exam- 
ination would  be  valueless,  if  restricted  to  mere  general  statements,  and  it 
is  uniformly  held  that  it  cannot  be  thus  restricted.  Where  there  is  a  right 
to  cross-examine,  there  is  a  right  to  interrogate  as  to  particulars  and  details. 
Hyland  v.  Milner,  99  Ind.  308-311;  1  Greenl.  Ev.  §  446.  But,  in  this  in- 
stance,  the  fact  inquired  about  was  material  in  a  very  high  degree,  and  was  a 
fact  affecting  the  credibility  of  the  witness,  as  well  as  one  going  to  one  of  the 
essential  elements  of  the  crime  charged  against  the  accused.  1  Whart.  Ev. 
(2d  Ed.)  §  542.  Other  questions  are  discussed  by  counsel;  but  as  the  Judg- 
ment must  be  reversed,  and  the  questions  discussed  may  not  again  arise, 
we  do  not  deem  it  necessary  to  examine  them.  Judgment  reversed,  with  in- 
struction to  sustain  the  appellants'  motion  for  a  new  trial. 


(U«  Ind.  144) 

DuESTERBERG  et  al.  V.  STATE  ex  vel.  City  of  Vincennes.  * 
{Supreme  Court  of  Indiana,    Jnoe  28, 1888.) 

TttliM— iNTSRROOATORIES^WlTHDRiWAL  AFTER  GbNSFAL  VeRDKTP. 

Where  relevant  interrogatories  have  boon  submitted  to  the  jury,  and  the  iury 
have  returned  a  general  verdi'St  without  answering  them,  the  court  cannot  allow 
the  interrogatories  to  be  withdrawn  by  the  party  proposing  them,  and  dismiss  the 
jnrjy  against  ttud  objection  of  the  opposite  party. 

Appeal  from  circuit  court,  Knox  county;  George  A.  Bicknell,  Judge. 
Thos,  R.  Cobb,  0.  H,  Cobb,  W.  A.  Crellop,  and  Geo,  W.  Shaw,  for  appel- 
lant.    Cauthome  d*  Boyle,  for  appellees. 

Elliott,  J.  Five  material  and  relevant  interrogatories  were  submitted 
to  the  jury  on  the  motion  of  the  relator.  The  jury  came  into  court  with  a 
general  verdict,  but  did  not  answer  any  of  the  interrogatories.  The  app«3]- 
lants  asked  that  the  jury  be  required  to  answor  the  interrogatories,  and  the 
relator  asked  leave  to  withdraw  them.  The  court  refused  to  reqnire  the 
jury  to  answer  the  interrogatories,  received  the  general  verdict,  and  dis- 
charged the  jury.  The  trial  court  erred  in  refusing  to  require  answers  to 
the  interrogatories  propounded  by  the  relator.  The  appellants  had  a  right  to 
require  answers,  although  the  interrogatories  were  propounded  by  the  adverse 
party.  The  party  who  secures  the  submission  of  interrogatories  may  not 
withdraw  them  after  the  return  of  the  general  verdict.  When  approved  by 
the  court,  and  properly  submitted  to  the  jury,  they  become  a  matter  of  inter- 
est to  both  parties;  and  neither  can  deprive  the  otlier  of  a  right  to  have  an- 
swers returned  by  the  jury.  If  it  were  otherwise,  a  party  might  be  misled 
by  relying  upon  interrogatories  asked  by  his  adversary.  But  we  deem  it  un- 
necessary to  pursue  the  discussion,  for  we  think  the  question  is  settled 
against  the  appellee  by  our  authorities.  The  result  of  the  cases  is  thus  stated 
by  Mr.  Work:  ''When  the  court  has  submitted  proper  interrogatories  to  the 
jury,  the  parties  have  a  right  to  have  them  answered,  and  they  cannot  be 
withdrawn  without  the  consent  of  the  parties."  1  A\rork,  Pr.  §  683.  In  an- 
other work,  it  is  said:  "And  this  is  true,  even  though  the  party  requesting 
their  submission  agree  to  their  withdrawal,  if  the  other  party  objects;  fjr 
either  has  a  right  to  insist  that  they  be  aiiswered."     Thorut.  Jur.  §  372.    Id 

*  Rehearing  denied. 
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Sage  ▼•  Brovm^  84  Ind.  464,  it  was  said:  "It  was  the  provSnce  of  either  party 
to  demand  that  the  special  verdict  should  be  properly  signed,  and  that  the 
questions  should  be  answered."  It  was  held  in  Peters  v.  Lane,  55  Ind.  891, 
that  it  was  error  to  refuse  to  compel  more  specific  answers  to  interrogatories, 
although  the  interrogatories  were  submitted  by  the  appellees,  and  not  the 
appellants.  TVe  need  not,  however,  comment  upon  the  decisions  in  detail. 
It  is  enough  to  say  that  the  current  of  opinion  is  that,  when  once  the  inter- 
rogatories have  been  submitted  to  the  jury  under  proper  instructions,  neither 
party  has  exclusive  control  over  them.  Wood  v.  Ostram,  29  Ind.  177;  Noakee 
V.  Morey,  30  Ind.  103;  Coal  Co,  v.  Raney,  84  Ind.  329;  Maxwell  v.  Boyne, 
86  Ind.  120;  Pitzer  v.  Railtmy  Co.,  80  Ind.  569;  Summers  v.  Greathouse,  87 
Ind.  205;  Groscop  v.  Rainier,  111  Ind.  361,  12  N.  E.  Rep.  694.  The  rele- 
vancy and  materiality  of  the  interrogatories  clearly  appear.  There  is  no  room 
for  debate  upon  that  subject.  The  general  verdict  could  not  have  been  ren- 
dered without  an  investigation  of  the  facts  embraced  by  the  interrogatories. 
Judgment  reversed,  with  instructions  to  sustain  the  appellants'  motion  for  a 
new  trlaL 


ToBiN  et  al.  f>.  TouNO.  i 
(Supreme  Court  of  TnMama.   July  10, 1888.) 

1.  Landlord  akd  Tbnakt—Reoovert  or  Posbession—Notiob  to  Qxttt. 

Under  Rev.  St.  Ind.  §  6208,  providing  that  all  general  tenancies  in  which  prem 
ises  are  occupied  by  the  consent,  express  or  implied,  of  the  landlord,  shall  be  deemed 
tenancies'from  year  to  year,  and  section  5209,  requiring  tenancies  from  year  to  year 
to  be  determinea  by  three  months'  notice  given  to  the  tenant  prior  to  the  expiration 
of  the  year,  where  a  father  places  his  son  In  possession  of  premises,  and  allows  him 
to  remain  for  several  years,  and  after  the  son's  death  teUs  his  widow  that  for  that 
year,  at  least,  she  and  the  children  should  continue  in  possession  as  before,  having 
allowed  that  larmyear  to  pass  and  another  to  begin,  he  cannot  determine  her  right 
to  the  possession  oy  a  demand  of  rent,  but  must  give  the  notice  required  by  the 
statute. 

8.  ExcBFTioNs,  Bnx  of-*Stbnoorafh3Br'8  LoNO-HiirD  Mahubobipt— Failurb  to  Statb 

THAT  StSNOGKAPHSR  WAS   BWORN. 

A  defect  in  the  record  on  appeal,  consisting  In  an  omission  to  note  the  appoint- 
ment and  swearing  of  a  stenographer,  is  cured  by  the  stenographer's  certificate 
that  he  was  duly  appointed  and  sworn  official  reporter,  followed  by  the  certificate 
of  the  clerk,  that  the  report  thus  attested  is  the  original  lonff-hand  manuscript  of 
the  evidence,  and  that  the  same  was  made  a  part  of  tne  biU  of  exceptions. 
5.  Same— Original  Papers. 

It  is  no  objection  to  a  long-hand  manuscript  of  a  stenographer's  report  of  evidence, 
constituting  part  of  a  bill  of  exceptions,  that  it  embraces  orighdal  papers  read  in 
evidence. 

Appeal  from  circuit  court,  Montgomery  county:  M.  Winfibld,  Special 
Judge. 

Ballard  (fe  Ballard,  M.  E,  Clodf^tter,  M.  D.White,  and  E.  V.  BrooTcsMre, 
for  appellants.  Will  H.  Thompson,  C.  E.  Snyder,  and  A.  D.  Thomas,  for  ap- 
pellee. 

NiBLACK.  C.  J.  This  was  an  action  for  the  recovery  of  the  possession  of  a 
hundred  acre  tract  of  land  in  Montgomery  county,  in  which  Alfred  D.  Young 
was  plaintiff,  and  Elizabeth  Tobin,  James  Tobin,  Sarah  A.  Young,  Grace  M. 
Young,  and  Dudley  W.  Young  were  defendants.  The  answer  was  in  general 
deuial  of  the  complaint;  the  last  three  named  defendants  being  minors,  and 
answering  by  a  guardian  ad  litem*  Verdict  and  judgment  for  the  plaintiff. 
Numerous  exceptions  were  reserved  at  the  trial,  and  the  questions  arising 
upon  these  exceptions  have  been  brought  into  and  made  a  part  of  the  record. 

The  plaintiff  below  and  appellee  here  makes  the  point  that  the  evidence  Is 
not  properly  in  the  record,  and  that  hence  we  cannot  consider  any  question 
based  upon  or  connected  with  the  evidence.  This  point  is  predicated  upon  the 
assumption  that  the  record  does  not  show  that  the  short-hand  reporter  who 
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took  down  the  evidence  was  either  appointed  or  sworn ;  that  some  of  the  pa- 
pers attached  to  and  embraced  in  the  bill  of  exceptions  purporting  to  contain 
the  evidence  are  original  papers,  and  hence  improperly  made  a  part  of  the  bill 
of  exceptions, — citing  section  650,  Rev.  St.  1881,  as  to  what  may  be  lawfully 
certified  to  us  by  a  clerk  below  when  a  cause  is  appealed  to  this  court.  The 
bill  of  exceptions,  after  giving  the  name  of  the  state,  county,  proper  court,  and 
the  title  of  tlie  cause,  proceeds:  "Be  it  remembered  that  upon  the  trial  of 
said  cause  the  following  proceedings  were  had,  evidence  introduced,  rulings 
made  by  the  court,  and  exceptions  taken  by  the  parties,  to-wit. "  This  is  fol- 
lowed by  what  purports  to  be  a  verbatim  report  of  the  evidence,  including 
papers  read  in  evidence,  and  rulings  made  and  exceptions  reserved  upon  inci- 
dental questions  arising  during  the  progress  of  the  trial.  At  the  close  of  and 
attached  to  this  report  is  the  certificate  of  Charles  H.  Fiske  that  he  was  duly 
appointed  and  sworn  as  official  reporter  to  take  down  the  evidence  and  note 
the  proceedings  in  the  cause,  and  that  the  repoi*t  contains  a  full  and  complete 
transcript  of  his  short-hand  report  of  the  evidence  as  taken  down,  and  of  the 
proceedings  as  noted  by  him.  This  is  immediately  succeeded  by  the  certifi- 
cate of  the  clerk  of  the  Montgomery  circuit  court,  certifying  that  the  report 
thus  attested  by  Fiske  is  the  original  long-hand  manuscript  of  the  evidence; 
that  such  long-hand  transcript  was  filed  in  his  ofiice  on  a  day  named;  and  that 
the  same  was  made  a  part  of  a  bill  of  exceptions,  as  it  now  appears  to  be.  The 
bill  of  exceptions,  further  proceeding,  certi  fies  that  the  f  oregoi  ng  was  all  the  evi- 
dence given  in  the  cause.  The  proceedings  below  are  informal,  and  in  a  sense 
defective,  in  not  noting  the  appointment  and  swearing  of  Fiske  as  official  re- 
porter in  the  cause;  but  the  defect  is  cured  by  the  certificates  attached  to  and 
verifying  the  report  made  by  Fiske  of  the  proceedings  at  the  trial.  By  these 
certificates  the  official  character  of  the  report  was  fully  recognized  in  themak. 
ing  up  of  the  bill  of  exceptions,  and  hence  the  presumption  ought  to  be  in- 
dulged that  Fiske  was  duly  appointed  and  qualified  as  an  official  reporter,  as 
he  claims  to  have  been.  Williams  v.  Turnpike  Co,,  76  Ind.  87;  Machine  Co, 
v.  Cfray,  16  N.  £.  Bep.  787.  Besides,  treating  as  surplusage  and  disregard- 
ing the  certificates  of  Fiske  and  the  clerk,  the  bill  of  exceptions  c<m  be  sus- 
tained as  an  ordinary  bill  of  exceptions  containing  the  evidence  given  at  the 
trial. 

There  is  nothing  connected  with  any  one  of  the  papers  attached  to  and  em- 
braced in  the  bill  of  exceptions  from  which  we  can  infer  that  it  is  an  origina] 
paper.  These  papers  may  be  copies  made  by  filling  up  blanks  corresponding 
to  those  used  in  preparing  the  original  papers.  But,  aside  from  this  view,  it 
is  no  objection  to  a  long-hand  manuscript  of  a  short-hand  reporter's  notes  of 
evidence  that  it  embraces  original  papers  read  in  evidence.  Railway  Co.  v. 
Quick,  109  Ind.  295,  9  IST.  E,  Kep.  788,  925. 

It  was  made  to  appear  by  the  evidence  that  La  Fayette  Young,  the  only 
child  of  the  appellee,  Alfred  D.  Young,  and  then  in  the  twenty-fifth  year  of 
his  age,  was,  on  the  28th  day  of  September,  1871,  married  to  the  appellant, 
Elizabeth  Tobin,  whose  maiden  name  was  Elizabeth  Brookshire;  that  aftur 
his  marriage  the  said  La  Fayette  and  his  wife  resided  with  the  appellee  in  the 
vicinity  of  the  land  in  controversy,  until  April,  1872;  that  early  in  the  year 
last  named  they  resolved  that  they  would  in  some  way  provide  a  separate 
home  of  their  own,  and  move  into  and  occupy  it  accordingly;  that  this  resolu- 
tion was  communicated  to  the  appellee,  who  interposed  no  objection ;  that  they 
first  looked  at  a  farm  in  the  same  general  neighborhood,  known  as  the  "Stipes 
Farm,"  lying  near  the  residence  of  one  Drake  Brookshire,  the  father-in-law  of 
the  said  La  Fayette,  who  offered  to  advance  to  them  $1,000  to  assist  in  purchas- 
ing that  farm ;  that,  upon  being  informed  as  to  what  had  occurred,  the  appellee 
objected  to  the  purchase  of  the  Stipes  farm,  and  proposed  that  they,  the  said 
La  Fayette  and  wife,  should  move  into  and  use,  and  occupy  and  make  their 
home  upon  the  land  in  suit,  to  which  they  assented;  that  the  appellee  there- 
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upon  Insisted  in  building  a  temporary  and  cheap  house  on  the  land,  nito 
which  the  said  La  Fayette  and  his  wife  moved  in  April,  1872;  that  for  sev- 
eral years  previously  the  land  had  belonged  to  and  was  at  the  time  the  prop- 
erty of  the  appellee;  that  a  part  of  it  was  cleared  and  inclosed,  and  had  been 
in  cultivation;  that  they,  the  said  La  Fayette  and  wife,  continued  to  reside 
upon,  and  to  use,  improve,  and  cultivate,  the  land  without  the  payment  or 
any  demnnd  of  rent,  until  the  11th  day  of  April,  1883,  when  he,  the  said  La 
Fayette,  died  intestate;  that  during  that  time  the  said  La  Fayette  made  some 
valuable  and  lasting  improvements  on  the  land,  and,  so  far  as  mere  appear- 
ances indicated,  a^ted  as  the  owner  of  the  land,  paying  all  the  taxes  upon  it 
after  the  year  1878 ;  that  at  the  time  of  his  death  the  said  La  Fayette  left  the  ap- 
pellants, Sarah  A.Young,  Grace  M.Young,  and  Dudley  W  Young,  as  his 
only  children  surviving  him,  and  who  were  also  the  cliildren  of  his  wife;  that 
a  short  time  after  La  Fayette's  death  the  widow,  now  Mrs.  Tobin,  inquired 
of  the  appellee  what  terms  in  regard  to  the  land  he  was  going  to  give  her, 
and  tlje  children  thereafter;  that  the  appellee  told  her  that  for  the  then  cur- 
rent year.  At  least,  everything  should  continue  as  formerly,  and  as  if  La  Fay- 
ette were  still  alive;  that  the  widow  caused  the  land  to  be  cultivated  as  usual 
that  year,  sowing  wheat  on  a  part  of- it  in  the  fall  following  La  Fayette's 
death;  that,  in  the  spring  of  1884,  she  commenced  to  prepare  the  land  for 
planting  corn  without  objection  from  the  appellee;  that  on  the  11th  day  of 
May,  1884,  the  widow  intermarried  with  her  co-appellant,  James  Tobin;  that 
on  the  day  following  the  appellee  called  upon  her,  and,  expressing  great 
displeasure  with  her  marriage  to  Tobin,  notified  her  that  he  would  require 
her  to  pay  the  customary  rent  for  the  land  for  that  year  and  thereafter,  giving 
her  to  understand  that  if  she  had  acted  differently  he  would  not  have  required 
the  payment  of  any  rent;  that  Mrs.  Tobin  then  declined  to  promise  to  pay  rent  as 
demanded;  that  some  time  afterwards  she  told  tlie  appellee  tliat  siie  had  been 
advised  that  she  was  not  liable  to  pay  rent  for  that  year,  and  definitely  noti- 
fied him  that  she  would  not,  at  all  events,  agree  to  pay  him  any  rent  for  the 
crop  then  under  cultivation.  Early  in  August  following,  that  is,  in  August, 
1884,  the  appellee  commenced  this  action  without  any  demand  of  possession 
or  notice  to  quit  the  land  in  dispute. 

As  to  the  precise  terms  upon  which  La  Fayette  Voung  entered  upon  and 
occupied  the  land,  the  evidence  was  quite,  and  indeed  irreconcilably,  conflict- 
ing. On  behalf  of  the  appellants,  it  was  claimed  that  La  Fayette  was  put 
into  possession  upon  the  mutual  understanding  that,  upon  his  compliance 
with  certain  terms  and  conditions,  the  land  would  belong  to  him,  and  that  he 
would  ultimately  receive  a  deed  for  it;  also  that  he  had  complied  with  all  the 
terms  and  conditions  required  of  him,  and  that  hence  his  widow  and  children 
had  become  the  equitable  owners  of  the  land.  On  the  part  of  the  appellee  the 
contention  was  that  La  Fayette  was  permitted  to  go  upon  the  land,  and  to 
occupy  and  use  it  free  of  rent,  as  a  meiins  of  support  for  himself  and  family, 
without  any  agreement  to  transfer  or  any  intention  of  transferring  the  title 
to  him;  and  that,  consequently,  the  agreement  under  which  he  held  posses- 
sion terminated  at  his  death,  whereby  the  appellee  became  entitled  to  resume 
possession  of  the  land  at  any  time  thereafter  without  further  notice,  and  with- 
out any  formal  demand  of  possession.  A  further  defense  was  made  upon  the 
ground  that,  construing  the  evidence  most  favorably  lo  the  appellee,  the  rel- 
ative situation  of  the  parties  was  such  as  to  require  notice  to  the  appellants 
to  quit  before  commencing  this  action  to  put  them  out  of  possession.  No 
question  is  made  here  upon  the  evidence,  so  far  as  it  may  have  tended  to  es- 
tablish title  upon  either  side.  In  that  respect  it  is  impliedly  conceded  that 
we  could  not  disturb  the  verdict,  even  if  the  weight  of  the  evidence  was  seem- 
ingly against  it.  The  only  objection  made  to  the  sufficiency  of  the  evidence 
as  a  whole  is  that  it  failed  to  show  that  the  appellee  was  entitled  to  a  verdict 
for  the  immediate  possession  of  the  land.    Other  questions  are  made  upon 
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the  admissibility  of  evidence  on  Cbe  one  side,  and  the  exclusion  of  proffered 
evidence  on  the  other;  also  upon  the  giving  of  certain  instructions  to  the 
jury,  and  upon  the  court's  refusal  to  give  other  instructions  asked  for  by  the 
appellants.  In  Adams  on  Ejectment  it  is  said  that  as  early  as  the  time  of 
King  Henry  VIII.  it  was  held  that  a  general  occupation  of  land  should  be 
considered  to  be  an  occupation  from  year  to  year,  and  that  a  person  so  holding 
ought  not  to  be  ejected  from  the  land  without  a  reasonable  notice  from  his 
landlord  to  relinquish  possession  at  the  end  of  the  current  year  of  tiie  occu- 
pancy. This  was  upon  the  theory  that  any  other  rule  might  operate  greatly 
to  the  prejudice  of  the  occupiuit  of  the  land  by  ejecting  him  immediately  be- 
fore harvest  or  some  other  specially  valuable  period  of  time,  and  this  contin- 
ues to  be  the  rule,  except  when  otherwise  expressly  agreed,  or  some  local  or 
particular  custom  requires  a  different  interpretation.  Adams,  therefore,  con- 
cludes that  a  general  occupation  of  land  inures  as  a  tenancy  from  year  to 
year,  determinable  by  a  notice  to  quit,  as  in  cases  of  tenancies  of  that  class. 
What  used  to  be  denominated  a  tenancy  at  will  is  now  usually  construed  to 
be  a  tenancy  from  year  to  year,  and  determinable  as  such.  So,  where  a  per- 
son has  been  in  possession  of  land  for  a  term  which  has  expired,  and  he  con- 
tinues in  possession,  negotiating  for  a  new  term,  he  cannot  be  ejected  with- 
out a  demand  for  possession.  Adams,  Ej.  (Wat.  notes,)  142;  Sedg.  &  W.  Tr. 
Title  Land,  8  384;  Tyler,  Ej.  20ij  I  TayL  Landl.  &  Ten.  §§  55-59.  3  Wait^ 
Act.  &  Del  87,  states  the  rule  to  be  that  "notice  to  quit  is  generally  neces- 
sary when  the  occupant  went  into  possession  with  the  assent  of  the  owner  for 
no  definite  term."  Sections  5208,  5209,  Rev.  St.  1881,  are  aa  follows:  Sec- 
tion 5208:  '*A  tenancy  at  will  cannot  arise  or  be  created  without  an  express 
agreement,  and  all  general  tenancies  in  which  the  premises  are  occupied  by 
the  consent,  either  express  or  constructive,  of  the  landlord,  shall  be  deemed 
tenancies  from  year  to  year."  Section  5209:  "All  tenancies  from  year  to 
year  may  be  determined  by  at  least  three  months'  notice  given  to  the  tenant 
prior  to  the  expiration  of  the  year,  and  in  all  tenancies  which,  by  agreement 
of  the  parties,  express  or  implied,  are,  from  one  period  to  another,  of  less 
than  three  months'  duration,  a  notice  equal  to  the  interval  between  such  pe- 
riods shall  be  sufficient."  These  sections  are  nothing  more  than  a  substan- 
tial re-enactment  of  the  law  as  it  existed  when  they  came  into  force,  and  they 
fully  support  the  doctrine  announced  by  the  text  writers,  as  above.  See,  also, 
Tolle  V.  Orth,  75  Ind.  298;  Montgomery  v.  Board,  76  Ind.  362:  ^Szoan  v. 
Clark,  80  Ind.  57;  Coomler  v.  H^ner,  86  Ind.  108. 

In  the  case  before  us,  Mrs.  Tobin  and  the  children  succeeded  to  whatever 
estate  or  interest  La  Fayette  Young  had  in  the  land  In  litigation.  After  La 
Fayette's  death  the  appellee  agreed  with  Mrs.  Tobin  that  the  arrangement, 
whatever  it  may  have  been,  which  had  theretofore  existed  between  him  and  La 
Fayette,  should  inure  to  her  benefit,  and  that  of  the  children,  for  at  least  the 
then  present  year.  That  Wiis,  qnder  the  circumstances,  equivalent  to  an 
agreement  that  she  and  the  children  should  continue  in  possession  of  the  land 
on  the  same  terms  as  La  Fayette  had  done,  until  further  notice.  The  appel- 
lee permitted  this  indefinite  condition  of  things  to  continue  until  in  May, 
1884,  which  was  within  only  a  few  weeks  of  the  time  at  which  wheat  alreatly 
sown  on  the  land  had  to  be  harvested,  and  after  arrangements  had  been  made 
for  planting  corn  that  year,  when  he  gave  Mrs.  Tobin  notice  that  the  terms 
on  which  siie  held  possession  of  the  land  must  be  so  far  modified  as  to  e^ult^ 
on  her  part  the  payment  of  rent.  Conceding,  therefore,  that  the  farming 
year  in  this  state  runs  from  the  Ist  day  of  one  March  to  the  Ist  day  of  the 
next  March,  as  claimed  by  the  appellee,  and  that  Mrs.  Tobin  was  only  the  ten- 
ant of  the  appellee,  she  had  already  acquired  the  right  to  remain  on  the  land 
for  the  farming  year  which  had  already  begun  on  the  1st  day  of  the  preced- 
ing March*  and  upon  the  same  terms  as  those  upon  which  she  had  thereto- 
fore occupied  it.    This  demand  of  rent  on  the  one  side,  and  refusal  to  pay  on 
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the  other,  did  not.  consequentlj,  change  the  relations  which  had  previously 
been  maintained  between  the  parties  for  at  least  what  remained  of  that  farm- 
ing year.  In  any  view  of  this  case  which  we  have  been  able  to  take,  the  evi- 
dence showed  that  the  action  was  prematurely  brought,  and  hence  that  the 
appellee  was  not  entitled  to  a  verdict  for  the  possession  of  the  land.  This 
conclusion  would  lead  us  to  hold  that  the  cause  was  not  well  tried  in  some 
other  respects;  but,  as  another  trial  of  the  present  action  will  probably  not 
be  insisted  upon,  we  need  not  enumerate  the  other  particular  proceedings  to 
which  well-grounded  objections  have  been  urged.  The  judgment  is  reversed, 
with  costs. 


DtJBHAM  V.  State. 
(SupreTM  Court  of  Indiana,    July  10, 1888.) 

Taxation— Failukb  to  Givb  Trub  List— Indictment. 

An  indictment  charging  that  a  tax-payer  was  requested  to  give  a  true  list  of  all 
his  taxable  personal  property,  and  that  he  failed,  neglected,  and  refused  to  give  and 
list  a  certain  sum  of  money  on  deposit  in  the  bank,  charges  an  offense  within  the 
meaning  of  Rev.  St.  Ind.  1881,  |  2150,  providing  that  a  tax-payer  who  fails,  upon 
request,  to  give  a  true  list  of  all  his  taxable  property  shall  be  fined,  etc. ;  the  objec- 
tion that  the  offense  charged  is  merely  a  failure  to  report  a  particular  item  of  taxa- 
ble property  Is  not  tenable. 

Appeal  from  circuit  court,  Montgomery  county;  £.  G.  Snyder,  Judge. 
KenTiedy  d*  Kennedy,  for  appellant.    Albert  S.  Andeisan  and  The  Attorney 
Generaif  for  appellee. 

NiBLAOE,  G.  J.  This  was  a  prosecution  under  section  2150,  Bev.  St.  1881, 
for  failing  to  return  certain  personal  property  for  taxation.  The  indictment 
charged  that  on  the  dOth  day  of  May,  1887,  the  appellant,  William  Durham, 
was,  at  the  county  of  Montgomery  and  state  of  Indiana,  requested  by  George 
W.  Benefiel,  who  was  then  and  there  deputy-assessor  of  Union  township  of 
said  county  of  Montgomery,  appointed  by  Daniel  H.  Gilkey,  the  assessor  of 
said  township,  and  acting  in  that  behalf,  as  he,  the  said  William  H.  Durham, 
'  then  and  there  well  knew,  to  give  and  list  to  the  said  George  W.  Benetiel,  as 
such  deputy-assessor,  a  true  list  of  all  the  taxable  personal  property  owned  by 
him,  the  said  Durham,  on  the  1st  day  of  April,  1887;  and  the  said  Durham, 
who  was  then  and  there  a  person  of  full  age  and  of  sound  mind,  and  a  resi- 
dent of  said  township  of  Union,  unlawfully  failed,  neglected,  and  refused  to 
give  and  list  to  the  said  George  W.  BenelBel,  as  such  deputy-assessor,  for  taxa- 
tion, the  following  property  of  which  the  said  Durham  was,  on  the  said  1st 
day  of  April,  1887,  the  owner,  and  which  was  then  and  there  by  law  subject 
to  taxation,  to- wit,  $126,331.14  in  money,  on  deposit  in  the  First  National 
Bank  of  Crawfordsville,  in  the  state  of  Indiana,  subject  to  the  order,  check, 
and  draft  of  him,  the  said  Durham.  The  indictment  contained  a  second 
count,  but  it  charged,  only  in  a  little  different  form,  the  same  offense  as  that 
set  forth  above.  Upon  a  trial,  Durham  was  found  guilty  as  charged,  and  he 
was  adjudged  to  pay  a  fine  of  $150  in  addition  to  the  costs  of  the  prosecution. 
The  only  error  assigned  upon  the  proceedings  below  is  one  attacking,  for  the 
tirst  time,  the  sufficiency  of  the  indictment.  Section  2150  is  in  these  words: 
"Whoever,  when  requested  by  the  assessor,  state,  county,  or  municipal,  or 
any  of  his  deputies,  fails  to  give  a  true  list  of  all  his  taxable  property,  or  to 
take  and  subscribe  any  oath  in  that  behalf,  as  required  by  law,  or  shall  fix  a 
fraudulent  value,  where  an  oath  is  not  required,  on  such  property,  upon  con- 
viction thereof  shall  be  fined  not  more  than  five  hundred  dollars  nor  less  than 
ten  dollars."  The  objection  made  to  the  indictment  is  that  it  did  not  charge 
Durham  with  having  failed  and  refused  to  give  to  the  deputy-assessor  either 
a  list  or  a  true  list  of  all  his  taxable  property,  and  that  the  failure  of  a  tax- 
payer to  report  a  particular  item  or  article  of  property  for  taxation  is  not  the 
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equivalent  of  his  failure  to  give  a  list  of  all  his  taxable  property;  citing  the 
case  of  Burgh  v.  State,  108  Ind.  132,  9  N.  E.  Rep.  75,  as  supporting  that  ob- 
jection. We  do  not  regard  the  objection  as  well  taken.  We  construe  the  in- 
dictment to  mean,  in  legal  effect,  that  Durham,  upon  demand,  failed,  neg- 
lected,  and  refused  to  give  to  the  deputy-assessor  a  list  of  any  kind,  whether 
true  or  false,  of  his  taxable  personal  property;  and,  as  thus  construed,  the 
indictment  charged  an  offense  under  the  first  clause  of  section  2150.  Moore, 
Crim.  I^w,  8  732;  Gillett,  Crim.  Law,  §  486;  Lose  v.  State,  72  Ind.  286. 
The  judgment  is  affirmed,  with  costs. 


(U5  Ind.  334) 

LowEja  t>.  Franbb  et  aV- 
{Swpreme  Cov/rt  of  IndUmcu    January  17, 1888.) 

L    MaLPBAOTIOS— OONTBIBUTOBT  NeOLIOENOB  AS  DEFENSE. 

In  an  aotion  against  pbysicians  for  alleged  malpractice,  contributory  negligence, 
consisting  in  not  obeying  defendants'  instructions^  is  a  proper  defense. 
2.  8amb-— Pleading  and  Pkoof— Joint  and  Sbvebal  Undebtakino. 

By  Rev.  St.  Ind.  1881,  S  570,  providing  that,  ^though  aU  the  defendants  have  been 
summoned,  judgment  may  be  rendered  against  any  of  them  severally,  when  plain- 
tiff would  oe  entitled  to  jud^ents  against  such  defendants  if  the  aotion  had  been 
against  them  severally,  **  a  joint  and  several  right  of  recovery  is  given;  and  in  an 
action  against  two  physicians  for  malpractice  an  Instruction  requiring  plaintiff  to 
prove  a  joint  undertaking  of  the  treatment  of  plaintiff,  to  entitie  him  to  recover,  is 
erroneous,  although  the  joint  undertaking  had  been  alleged. 
8.  Appeait-Recobd— Instbdotions. 

Rev.  St.  Ind.  1881,  §  535,  provides  that  a  party  excepting  to  the  giving  of  instruc- 
tions shall  not  be  required  to  file  a  bill  of  exceptions,  out  that  it  shall  be  sufficient 
to  write  on  the  margin,  ^'Given,  and  excepted  to,**  which  memorandum  shall  be 
signed  by  the  j  udge  and  dated.  Consecutively  numbered  instructions  were  headed, 
**lnBtructions  by  the  Court,  **  and  had  a  caption  giving  the  name  of  the  state,  the 
name  and  term  of  the  court,  and  the  titie  of  the  cause.  The  words,  *^  Given,  and 
excepted  to  by  defendant,  ^  were  entered  on  the  marein  of  each  instruction.  At 
the  close  of  the  last  instruction  the  judge's  name  was  signed  as  of  the  day  when  the 
cause  was  given  to  the  jury.  Heldy  that  the  instruotions  were  brought  into  the 
record  without  a  formal  bill  of  exceptions. 
4.  Same— Review— Presumptions. 

Where  an  erroneous  instruction  is  given,  it  will  not  be  presumed  that  other  in- 
structions, modifying  or  in  effect  withdrawing  it,  were  given ;  but  such  other  in- 
structions must  be  affirmatively  shown. 

Appeal  from  circuit  court,  Nolde  county;  P.  V.  Hoffman,  Judge. 

Bevised  opinion.  For  former  opinion,  see  14  N.  E.  Rep.  885.  Rev.  St. 
Ind.  1881,  §  535,  cited  in  the  opinion  on  rehearing,  provides  that  a  party  ex- 
cepting to  the  giving  of  instructions  shall  not  be  required  to  file  a  bill  of  ex- 
ceptions, but  that  it  shall  be  sufficient  to  write  on  the  margin,  "Given,  and 
excepted  to,"  which  memorandum  shall  l>e  signed  by  the  judge,  and  dated. 

Morris,  Aldrich  d:  Barrett  and  /.  Stratton,  for  appellant.  Chapin  &  Barr 
and  H,  Q.  Zimmerman,  for  appellees. 

NiBLACE,  C.  J.  William  D.  Lower  brought  this  action  against  William  H. 
Franks  and  George  W.  Carr,  both  practicing  physicians  and  surgeons,  for. 
alleged  malpractice  in  treating  his  broken  leg.  The  defendants  answered — 
First,  in  denial;  secondly,  tliat  the  plaintiff's  neglect  and  refusal  to  obey  the 
instructions  given  him  by  the  defendants,  and  to  observe  and  follow  the  treat- 
ment prescribed  by  them,  contributed  to  and  caused  the  suffering  and  dam- 
ages complained  of.  A  demurrer  being  first  overruled  to  the  second  para- 
graph of  the  answer,  issue  was  joined  upon  it.  Verdict  and  judgment  for  the 
defendants. 

The  first  assignment  of  error  we  deem  it  necessary  to  notice  is  made  upon 
the  overruling  of  the  demurrer  to  the  second  paragraph  of  the  answer.    In 
argument  it  is  claimed  that  contributory  negligence  Is  not  admissible  as  a  de- 
fense in  actions  of  tiie  class  to  which  this  belongs,  which,  In  legal  effect,  are 
1  Rehearing  denied. 
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based  upon  a  contract  entered  into  by  the  surgeon  when  he  undertook  to  treat 
the  plaintiff  for  the  wound  or  injury  from  which  the  latter  was  suffering.  An 
action  ag<'unst  a  railroad  company  for  a  negligent  injury  to  a  passenger  while 
under  its  charge  is,  though  sounding  in  tort,  really  an  action  founded  upon 
and  arising  out  of  a  contract.  Yet,  in  that  class  of  actions,  proof  of  contribu- 
tory negligence  is  fatal  to  a  recovery.  So  important  is  it  considered  in  this 
state  that  contributory  negligence  shall  not  appear  as  an  element  in  actions  of 
that  class,  the  plaintiff  is  required  to  aver  in  his  complixint,  and  show  at  the 
trial,  that  he  did  not  contribute  to  the  injury  complained  of.  In  pleading, 
therefore,  contributory  negligence  is  not,  in  this  state,  generally  treated  as  a 
matter  of  defense,  technically  speaking,  but  as  a  thing  to  be  negatived,  both 
in  the  complaint  and  by  the  evidence,  as  a  prerequisite  to  the  right  to  recover 
for  the  negligence  of  the  defendant.  Railroad  Co.  v.  Orr,  84  Ind.  50;  Rail- 
road Co.  v.  Butler,  103  Ind.  31,  2  N.  E.  Rep.  138.  While  there  may  be  some 
exceptions  to  the  rule,  it  may  be  said,  generally,  that  there  can  be  no  recovery 
in  an  action  sounding  in  tort,  yet  grounded  on  contract,  where  the  injury  sued 
for  was  caused  by  the  mutual  negligence  of  the  opposing  parlies.  The  reasons 
which  support  this  rule  are  stated  with  great  force  and  perspicuity  in  the  case 
of  Railroad  Co.  y.  Aspell,  23  Fa.  St.  147;  and  the  doctrine  of  that  case  is 
fully  approved  in  Beach,  Gontrib.  Xeg.  14,  15,  37.  In  legal  parlance,  con- 
tributory negligence  is  usually  referred  to,  in  this  and  other  jurisdictions,  as 
a  defense  to  an  action  for  negligence;  and  in  many  of  the  states,  perhaps, — 
in  at  least  some  of  them, — it  is  treated  only  as  a  defense  to  such  an  action. 
Such  negligence  has  been  fully  recognized  in  several  well-cons id<' red  cases,  as 
well  as  upon  general  principles,  as  a  defense  to  an  action  against  a  physician 
or  surgeon  for  malpractice.  4  Wait,  Act.  &  Def.  681,  682.  6  Wait,  Act.  & 
Def .  597,  598,  and  authorities  cited.  In  the  case  of  Coon  v.  Vaughn,  64  Ind. 
89,  it  was  held  that,  owing  to  some  exceptional  peculiarities  of  an  action  for 
malpractice,  it  was  not  necessary,  under  our  system  of  practice,  to  aver  the 
absence  of  contributory  negligence  in  the  complaint.  As  at  present  advised, 
we  do  not  feel  called  upon  to  overrule  that  case.  It  follows  that  such  negli- 
gence ought  to  be  admitted  in  this  state,  as  it  has  been  elsewhere,  as  a  defense 
to  an  action  for  malpractice,  and  that  the  demurrer  to  the  paragraph  of  an- 
swer in  question  was  rightly  overruled. 

At  the  trial  the  court  gave  to  the  jury  what  appears  to  have  been  a  care- 
fully, and,  for  the  greater  part,  well  prepared,  series  of  instructions.  The 
eleventh  of  the  series  was  as  follows:  ''The  complaint  charges  that  the  de- 
fendants jointly  undertook  to  treat  the  plaintiff's  limb.  Under  the  complaint, 
it  must  be  shown  by  a  preponderance  of  the  evidence  that  the  undertaking  or 
contract  was  made  jointly  witli  both  the  defendants  for  treating  the  limb. 
Such  a  contract  may  be  implied  from  the  conversations  and  conduct  of  the 
parties,  and  circumstances  of  the  case,  as  well  as  by  an  express  agreement. 
And,  if  you  should  find  from  the  evidence  that  the  defendants  jointly  under- 
took to  treat  the  limb,  each  would  be  responsible  for  the  acts  of  the  other  in 
treating  the  limb,  and  you  would  be  warranted  in  finding  against  both  the 
defendants  if  the  evidence  shows  that  any  injury  or  damage  resulted  from  the 
want  of  care  or  skill  on  the  part  of  either  or  both  defendants.  On  the  other 
hand,  if  you  should  find  that,  by  an  express  agreement,  or  from  the  conversa- 
tion and  conduct  of  the  parties  and  the  circumstances  of  the  case,  as  shown 
by  the  evidence,  that  the  undertaking  was  separate  on  the  part  of  each  de- 
fendant, then  each  would  only  be  responsible  for  his  own  acts  in  treating  said 
limb,  and  not  answerable  for  the  act-s  of  the  other.  And  in  such  case  you 
cannot  find  for  the  plaintiff,  although  both  the  defendants,  or  either  one  of 
them,  may  have  been  guilty  of  not  using  proper  care  and  skill  in  treating  the 
limb."  Acting  upon  the  doctrine  of  this  instruction,  the  court  refuseid  to 
submit  to  the  jury  a  form  of  a  verdict  against  one  of  the  defendants  and  in 
favor  of  the  other.    It  is  further  claimed  that  the  instruction  thus  set  but  is 
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in  palpable  conflict  with  section  366,  Civil  Code  1852,  and  continued  in  force 
by  section  570,  Rev.  St.  1881,  and  with  the  cases  resting  upon  it.  That  sec- 
tion is  as  follows:  "Though  all  the  defendants  have  been  summoned,  judg- 
ment may  be  rendered  against  any  of  them  severally  when  the  plaintiff  would 
be  entitled  to  judgments  against  such  defendants  if  the  action  had  been 
against  them  severally."  Under  the  construction  heretofore  given  by  this 
court  to  that  section  of  our  Code,  the  instruction  cannot  be  sustained.  Draper 
v.  Van  Horn,  12  Ind.  352;  Huhhell  v.  WooJf,  15  Ind.  204;  Fitzgerald  v.  Qen- 
ter,  26  Ind.  238;  Carmien  v.  Whitaker,  36  Ind.  509;  Murray  v.  EbrighU  50 
Ind.  362;  Stafford  v.  Nutt,  51  Ind.  535;  Richardson  v.  JoneSy  68  Ind.  240. 
In  tlie  case  of  Huhhell  v.  Woolf,  supra,  following  the  case  of  Blodget  v.  Mor- 
lis,  14  K.  Y.  482,  it  was  held,  in  terms,  that  tliis  provision  of  the  Code  ap- 
plies to  all  actions  indiscriminately,  whether  founded  upon  contract  or  upon 
tort;  that  it  is  immaterial  whether  the  complaint  allege  a  joint  or  a  joint  and 
several  liability;  that  the  right  of  recovery  is,  in  this  respect,  to  be  regulated 
by  the  proof,  and  not  by  the  allegations  of  the  complaint;  that,  in  other  words, 
every  complaint  is,  in  tlie  respect  stated,  to  be  treated  as  both  joint  and  sev- 
eral where  there  are  two  or  more  defendants ;  that  the  object  of  the  provision 
obviously  is  to  prevent  a  plaintiif  who  proves  a  good  cause  of  action  against 
part  of  the  defendants,  but  not  against  all,  from  l^lng  put  to  the  expense  and 
delay  of  a  new  action;  that  the  provision  simply  applies  to  actions  upon  con- 
tract the  same  rules  which,  at  common  law,  governed  actions  for  torts.  This 
has  ever  since  been  accepted  as  the  proper  construction  of  the  provision  in 
question,  and  is,  we  have  no  doubt,  a  construction  which  ought  to  be  adhered 
to.  There  was  evidence  to  which  the  instruction  under  consideration  had  a 
material  application;  and,  as  it  is  in  direct  antagonism  to  the  doctrine  of  the 
cases  cited,  the  judgment  ought  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for  a  new 
trial. 

ON  REHEARING. 
(Filed  July  10, 1888.) 

NtBLACK,  C.  J.  The  appellees  in  their  original  brief  made  the  point  that  the 
instructions  copied  into  the  transcript,  and  purporting  to  have  been  given  at 
the  trial,  had  not  been  properly  made  a  part  of  the  record,  and  that,  conse- 
quently, this  appeal  presented  no  question  upon  any  of  those  instructions. 
Without  making  a  di^itinct  ruling  upon  the  point  thus  made,  we  considered 
the  instructions  at  the  hearing,  and,  as  has  been  seen,  set  out  and  passed  judg- 
ment upon  one  of  them  upon  the  assumption  that  it  had  been  made,  and  was 
a  part  of  the  record.  The  further  point  was  made  that  there  was  nothing  con- 
nected with  the  instructions,  as  they  are  copied  into  the  transcript,  from 
whicli  we  could  infer  that  they  were  the  only  instructions  given  by  the  court 
at  the  trial,  and  that  hence  it  does  not  affirmatively  appear  that  no  otiier  in- 
struction was  given,  either  modifying  or  in  effect  withdrawing  the  eleventh 
instruction,  which  we  have  held  to  be  erroneous.  By  a  petition  for  a  rehear- 
ing the  points  thus  originally  made  are  renewed,  and  we  now  proceed  to  con- 
sider them.  This  cause  was  Itnown  as  "No.  624"  in  the  court  below.  In  not- 
ing the  proceedings  at  the  trial,  the  instructions  referred  to  are  copied  into  the 
transcript  at  the  appropriate  place,  and  are  made  to  appear  as  having  been 
given  on  tho  16th  day  of  April,  1884,  the  day  on  which  the  argument  was  con- 
cluded, and  the  jury  retired  to  consider  of  their  verdict.  Tlie  instructions  are 
in  the  form  of  a  series,  and  have  a  caption  giving  the  name  of  the  state,  the 
name  and  term  of  the  court,  and  the  title  of  the  cause,  with  a  heading  entitled. 
"Instructions  by  the  Court. "  This  is  followed  by  17  consecutively  numbered 
instructions,  signed  at  the  close  of  the  last  one  by  the  judge  who  tried  the 
cause.  On  the  margin  of  each  instruction  is  written  the  words:  "Given,  and 
excepted  to  by  defendants.    April  16,  1884,*' — which  was  also  signed  by  tlie 
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judge.  These  instructions  are  indorsed:  ''STo.  624.  Instructions  filed  April 
16, 1884.  Merritt  C.  Skinner,  Clerk.*'  These  memorandums, signatures* 
and  indoi-semeuts  brought  the  instructions  into  the  record,  under  the  provis- 
ions  of  section  585,  Be  v.  St.  1881,  without  a  formal  bill  of  exceptions,  and 
without  any  order  of  court  making  tliem  a  part  of  it.  Children  v.  Callender^ 
108  Ind.  394.  9  N.  E.  Rep.  292;  Railway  Co.  v.  Beyerle,  110  Ind.  100, 11  N. 
E.  Kep.  6.  Furthermore,  in  the  absence  of  anything  in  the  record  indicating 
the  contrary,  the  inference  ought  to  be  that  the  instructions  given  in  the  foi*m 
of  a  series  as  above  were  all  the  instructions  given  by  the  court,  and  that  they 
constituted  the  general  instructions  of  the  court  required  to  be  given  by  sec- 
tion 533,  Rev.  St.  1881.  The  inference  ought  also  to  be  that  the  instructions 
were  in  writing,  although  it  was  not  essential  that  they  should  have  been  so< 
when  given,  unless  required  to  be  by  one  of  the  parties.  It  is  true, as  claimed, 
that  this  court  has  frequently  held  that  where  the  court  below  has  refused  to' 
give  an  instruction  which  stated  the  law  correctly,  and  was  applicable  to  the 
facts  of  the  case,  but  where  the  record  disclosed  nothing  as  to  whether  any 
instructions  were  given,  we  will  presume  that  the  court  below  did  its  duty, 
and  gave  general  instructions  covering  all  the  matters  in  controversy,  and  will 
not  reverse  the  judgment,  upon  the  ground  that  the  instructions  may  have 
been  refused  because  the  subject-matter  of  it  had  already  been  given  to  the  jury. 
The  rule  of  practice  has,  however,  no  application  to  the  case  before  us,  where 
a  series  of  general  instructions  was  given,  and  one  of  the  series  is  adjudged  to 
be  erroneous.  The  giving  of  a  fatally  erroneous  instruction  can  only  be  cured 
by  a  plain  withdrawal  of  the  instruction,  and  the  withdrawal  of  such  an  in- 
struction will  not  be  presumed,  but  must  be  affirmatively  shown.  Kingen  v. 
State,  45  Ind.  518;  Railway  Co.  v.  Shnckman,  50  Ind.  42;  Binns  v.  State, 
66  Ind.  428.  It  is  still  further  insisted  that  the  verdict  wtis  so  clearly  right 
upon  the  evidence  that  it  ought  not  to  be  disturbed,  notwithstanding  the  er- 
roneous instruction  set  out  in  the  opinion.  While  much  of  the  evidence  was 
entirely  favorable  to  the  appellees,  there  was  a  sharp  conflict  in  the  evidence 
in  other  respects,  and  hence  the  case  presented  was  one  in  which  the  jury 
should  have  been  very  carefully  and  correctly  instructed. 

We  have  made  some  verbal  corrections  and  changes  in  that  part  of  the  opin- 
ion which  treats  of  the  qnestion  of  contributory  negligence,  not  affecting  any 
of  the  conclusions  originally  announced,  and  with  the  opinion  as  it  now  stands 
we  are  content.    The  petition  for  a  lehearing  is  therefore  overruled. 


(147  Mass.  265) 

Bates  t>.  Old  Colony  R.  C5o. 
{Supreme  Judicial  Court  of  Masaacfiv^etta,    Suffolk.    June  20, 1888.) 

L  Cabriess  of  Passenobrs— Liability  fob  Pebsonal  Injubies— Special  Contbact 
— Express  Messenoebs. 

The  privilege  accorded  by  a  railroad  company  to  an  express  messenger,  holding 
a  passenger's  season  ticket,  of  riding  in  the  haggage  car,  where  passengers  were 
not  allowed  to  ride,  is  a  suflQcient  consideration  for  an  agreement  oy  such  messen- 
ger to  absolve  the  railroad  company  from  aU  liability  for  accident  or  injury  result- 
ing therefrom,  even  if  caused  by  toe  company's  servants. 

9.  Same— -Limiting  Liability. 

The  above  contract  will  not  be  held  void  as  unreasonable  or  against  public  policy : 
since  by  it  the  messenger  is  accorded  a  privilege  which  the  company  is  not  obliged 
to  give,  and  the  effect  of  the  contract  is  not  to  limit  the  liability  of  the  railroad 
company,  but  to  leave  it  the  same  as  If  the  express  agent  had  no  right  in  the  bag- 
gage car,  and  simply  to  secure  him  from  being  eject^  therefrom. 

a  Same— Pub.  St.  Mass.  Ch.  112,  S  188. 

Pub.  St.  Mass.  o.  112,  S  188,  providing  that  railroad  corporations  shall  give  to  all 
persons  or  companies  reasonable  and  equal  terms,  facilities  and  accommodations, 
for  the  transportation  of  themselves,  their  agents  and  servants,  etc.,  does  not  re- 
quire a  railroad. company  to  allow  an  agent  of  an  express  company  to  ride  on  the 
baggage  car,  with  the  same  rights  as  to  injuries  caused  by  accidents  as  belong  to 
passengers  riding  in  ordinary  passenger  oars. 
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Exceptions  from  superior  court,  Suffolk  county;  Sherman,  Judge. 

Tort  by  plaintiff,  Benjamin  F.  Bates,  against  the  Old  Colony  Railroad  Com- 
pany, to  recover  damages  for  personal  injuries.  The  plaintiff  was  a  messen- 
ger for  the  New  York  &  Boston  Despatch  Express  Company,  and  was  in- 
jured in  an  accident  at  a  crossing  on  defendant's  road  on  November  4,  1885; 
the  accident  being  caused  by  a  misplaced  switch.  At  the  trial  in  the  superior 
court  the  jury  found  for  the  plaintiff  for  $10,000,  and  the  defendant  excepted. 
The  facts  are  stated  in  the  opinion. 

/.  H.  Benton,  Jr.,  for  defendant. 

The  baggage  car  is  a  place  of  danger,  as  a  matter  of  law,  and  it  was  the 
duty  of  the  defendant  to  make  and  enforce  a  regulation  that  passengers  should 
not  ride  in  it.  Railroad  Co.  v.  Langdon,  92  Pa.  St.  21.  While  the  ques- 
tion has  not  been  raised  in  this  commonwealth  whether  the  baggage  car  is, 
as  a  matter  of  law,  a  known  place  of  danger,  so  that  a  passenger  cannot  re- 
cover for  an  injury  received  while  riding  in  it,  the  decisions  necessarily  cover 
this  proposition  in  principle.  Hickey  v.  Railroad  Co,,  14  Allen,  429.  and  ci- 
tations. That  an  agreement  under  which  the  plaintiff  got  something  to 
which  he  was  not  otherwise  entitled,  was  carried  in' a  place  where  he  would 
not  otherwise  have  had  a  right  to  be  carried,  was  a  reasonable  an.d  proper 
agreement.  The  plaintiff  relies  on  the  case  of  Railroad  Co.  v.  Lockioood,  17 
Wall,  357,  and  other  American  cases,  including  the  dictum  of  Mr.  Justice 
Gray  in  SchooUDist,  v.  Railroad  Co.,  102  Mass.  556.  In  the  last-named 
case,  however,  the  special  contract  spoken  of  was  simply  a  limitation  in  the 
bill  of  lading  for  carriage  at  the  usual  price,  and  in  the  usual  manner,  and 
therefore  the  remarks  of  the  learned  justice  do  not  apply  to  a  case  where  the 
limitation  is  by  special  contract,  made  in  consideration  of  carriage  for  less 
than  the  regular  price,  or  of  carriage  in  a  place  or  in  a  manner  in  which  the 
carrier  is  not  bound  to  carry.  The  court  have  recently  said  that  the  question 
whether  a  carrier  can  exempt  itself  from  the  consequences  of  its  own  negli- 
gence is  not  settled  in  this  commonwealth.  Graves  v.  Railroad  Co,,  137 
Mass.  33.  The  reasoning  of  the  court  in  the  case  of  Railroad  Co,  v.  Lock' 
fvoodt  uhi  8upra,80  far  from  being  against  the  defendant's  contention,  really 
supports  it,  because  it  puts  the  decision  upon  the  proposition  that  the  carrier 
in  that  case  had  extorted  from  the  person  carried  an  agreement  which  he  was 
compelled  to  make  in  order  to  induce  the  carrier  to  do  that  which  it  was 
bound  to  do  without  the  agreement,  i,  «.,  to  carry  him  in  the  same  manner 
and  for  the  same  price  for  which  others  were  carried.  The  plaintiff  cites  the 
Lockwood  Case  to  the  proposition  that  a  common  carrier  cannot,  by  express 
agreement,  limit  its  liability  for  the  negligence  of  its  servants  and  agents  in 
performing  a  contract  to  transport  at  a  less  price  than  it  is  entitled  to  receive, 
or  in  a  different  manner  from  that  in  which  it  is  bound  to  transport.  The 
opinion  in  that  case,  however,  does  not  deal  with  this  proposition,  but  simply 
with  the  general  question  whether  a  railroad  company,  carrying  passengers 
for  hire  on  one  of  its  trains,  at  the  usual  rate  and  in  the  usual  manner  in 
which  all  passengers  by  such  train  are  carried,  Ciin  lawfully  stipulate  not  to 
be  answerable  for  their  own  or  their  servants.'  negligence  with  reference  to 
such  carriage.  Neither  do  the  authorities  cited  in  that  opinion,  which  are  as 
follows,  sustain  this  proposition:  Laing  v.  Colder t  8  Fa.  St.  479;  Railroad 
Co,  V.  Baldatif,  16  Pa.  St.  67;  Qoldey  v.  Railroad  Co.,  30  Pa.  St.  242; 
Powell  V.  Railroad  Co.,  32  Pa.  St.  414;  Railroad  Co.  v.  Henderson,  51  Pa. 
St.  315;  FamJiam  v.  Railroad  Co.^  55  Pa.  St.  53,  and  Express  Co.  v.  Sands, 
Id.  140;  Transportation  Co.  v.  Oil  Co.,  63  Pa.  St.  14;  Jones  v.  Voorhees,  10 
Ohio,  145;  Davidson  v.  Graham,  2  Ohio  St.  131;  Graham  v.  Davis,  4  Ohio 
St.  362;  WiUon  v.  Hamilton,  Id.  722;  Welsh  v.  Railroad  Co.,  10  Ohio  St. 
65;  Railroad  Co.y.  Curran,  19  Ohio  St.  1;  Railroad  Co.  v.  Pontius,  Id.  221; 
Knowlton  v.  Railway  Co.,  Id.  260;  Fillebrowu  v.  Railway  Co.,  55  Me.  462; 
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17  N.B. 

Bager  v.  Railroad  Co.,  31  Me.  228,  238;  Railroad  Co.  v.  Allen,  and  Railroad 
Co.  V.  Heaton,  31  Ind.  394,  397;  Flinn  v.  Railroad  Co.,  1  Houst,  472;  Om- 
dorffy.  Express  Co.,  3  Bush,  194;  8toindler  v.  Hilliard,  2  Rich.  Law,  286; 
Berry  v.  Cooper,  28  Ga.  543;  *S*teeZd  v.  Towmend,  37  Ala.  247;  Express  Co. 
V.  C/'ooAj,  44  Ala.  468;  Whitesides  v.  Thurlkill,  12  Smedes  &  M.  599;  ^a?- 
press  Co.  v.  Moon,  39  Miss.  822;  Insurance  Co.  v.  Railroad  Co.,  20  La.  Ann. 
302.  The  plaintiff  claims  that,  as  he  was  an  express  messenger,  he  rode 
in  the  baggage  car  as  a  matter  of  right,  and,  although  he  was  there  under 
-  the  terms  of  the  contract,  he  had  a  rig1U  to  be  there  without  making  the 
contract,  and  th^t  therefore  the  contract  was  invalid,  upon  the  ground  that 
it  was  an  unreasonable  condition  atiixed  by  the  defendant  to  the  perform- 
ance of  its  public  duty  to  carry  the  plaintiff  where  he  was  carried  without 
such  a  condition.  This  manifestly  depends  upon  whether  the  defendant  was, 
as  a  common  carrier,  under  legal  obligation  to  express  matter,  and  mes- 
sengers in  charge  of  it,  in  the  baggage  cars  attached  to  its  passenger  trains, 
for  everybody  who  wished  to  engage  in  the  express  business  on  its  roads. 
See  Express  Cases,  (in  March,  1886,)  117  U.  S.  1,  6  Sup.  Ct.  Rep.  542,  628, 
1190.  Before  the  decision  in  the  Eoopress  Cases  it  was  contended  by  some 
express  companies,  and  was  decided  by  the  United  States  courts  in  some  cir- 
cuits, that  railroad  companies  were  obliged  to  transport  the  traffic  of  ex- 
press companies  at  common  law;  but  this  decision  settled  that,  in  the  ab- 
sence of  any  statute  expressly  requiring  it,  a  railroad  company  is  not  required 
to  be  a  common  carrier  of  another  common  carrier,  i.  e.,  of  an  express 
company,  and  therefore  any  right  of  an  express  company  to  have  its  traffic 
carried  upon  the  passenger  trains  of  railroads  must  depend  upon  contract 
or  upon  some  express  statutory  provision.  The  plaintiff  also  relies  on  Pub. 
St.  c,  112.  §  188,  and  possibly  on  Pub.  St.  c.  73,  §  1,  enacted  first,  (St.  1869, 
c  252.)  But  we  contend  that  the  plaintiffs^  contention  must  rest  wholly 
upon  the  effect  which  should  be  given  to  the  previsions  of  Pub.  St.  c.  112, 
§  188,  and  that  these  provisions  do  not  require  a  railroad  company  to  be- 
come a  common  carrier  of  other  common  carriers;  that  is,  of  express  com- 
panies. It  is  simply  a  provision  that  railroad  companies  shall  treat  all  per- 
sons alike,  which  it  is  not  denied  that  was  done  in  this  case.  Again,  the 
plaintiff  came  in  as  the  servant  of  the  express  company,  and  had  no  rights  in 
the  baggage  car,  except  as  such  servant,  and  under  the  right  which  the  ex- 
press company  had  under  its  contract  with  the  defendant.  As  a  passenger 
merely,  he  bad  no  right  in  the  baggage  car.  The  statute  is  siinply  declara- 
tory of  the  common-law  duty,  except  so  far  as  that  duty  may  have  been  modi- 
fied in  this  state  by  the  decisions  in  Railroad  Co,  v.  Qage,  12  Gray,  393,  and 
cases  following  that  decision,  and  as  to  such  exceptions  it  is  a  return  to  the 
principle  of  the  common  law,  as  declared  in  McDuffee  v.  Railroad  Co.,  52  N. 
H.  457 ;  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  Rep.  542. 628, 1190;  Sargent  v. 
Railroad  Corp.,  115  Mass.  416.  Was  the  contract  between  the  plaintiff  and 
defendant  just  and  reasonable  between  them?  How  can  a  man,  who  obtains 
by  a  contract  that  which  he  is  not  entitled  to  without  it,  say  that  the  contract 
is  not  as  to  him  just  and  reasonable?  Such  contracts  have  always  been  sus- 
tained by  the  English  courts,  even  under  the  railway  traffic  act  of  1854. 
Hart  V.  Railroad  Co.,  112  U.  S.  342,  5  Sup.  Ct.  Rep.  151.  See  authorities 
cited  in  opinion  of  Mr.  Justice  Blackburn,  in  Peek  v.  RaUway  Co.,  10  H. 
L.  Cas.  491-507.  See  iSimons  v.  Railway  Co.,  18  C.  B.  805;  Railway  Co.  v. 
Dunham,  18  C.  B.  826,  (decided  in  1856;)  White  v.  Railway  Co.,  2  C.  B.  (IT. 
S.)  7,  (decided  in  1857;)  Pardington  v.  Railroad  Co.,  1  Hurl.  &  N.  392;  Mc- 
Manus  v.  Railway  Co.,  4  Hurl.  &  N.  327;  Qarton  v.  Railway  Co.,  1  Best  &  S. 
112;  Peek  v.  Railway  Co.,  10  H.  L.  Cas.  473;  Allday  v.  Railroad  Co.,  5  Best 
A  S.  903;  Doolan  v.  Railtoay  Co.,  2  App.  Cas.  792;  Railroad  Co.  v.  Broion, 
8  App.  Cas.  703;  Railtoay  Co.  v.  Maoarthy,  12  App.  Cas.  218.  Was  the 
contract  void  as  against  public  policy?    See  Sir  George  Jessel,  M.  B.,  in 
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Printing  Co.  v.  Sampson,  L.  R.  19  Eq.  462-465.  Dissenting  opinion  of 
Allen,  J.,  in  Smith  v.  Railroad  Co.,  24  N.  Y.  222;  Wells  v.  Raih-oad  Co.^  Id. 
181;  Railroad  Co.  v.  Lockwood,  17  Wall.  879,  381;  Graves  v.  Railroad  Co.. 
137  Mass.  34.  Upon  all  questions  of  this  character,  the  courts  are  bound  to 
solve  all  doubts  against  the  exercise  of  their  power  to  declare  the  contract 
void  as  against  public  policy.  Richardson  v.  Mellish.  2  Bing.  242;  Com.  v. 
Pease,  16  Mass.  91;  Ward  v.  Allen,  2  Mete.  63;  Ball  v.  Gilbert,  12  Mete. 
397;  McKee  v.  Manice,  11  Gush.  357;  Bills  v.  Comsiock,  12  Mete.  468; 
Kingsbury  v.  Ellis,  4  Gush.  578;  White  v.  Buss,  3. Gush.  448;  Hunt  v.  FrosU 
4  Gush.  54;  Frost  v.  Belmont,  6  Allen,  152;  Love  v.  Harney,  114  Mass.  80; 
Phippen  V.  Stickney,  3  Mete.  384;  6?i66«  v.  <Sf77ii«;i,  115  Mass.  592;  Co^e  v. 
Gerrish,  15  Pick.  49;  Fuller  v.  Dawc.  18  Pick.  472-481;  Rice  v.  H^ooc?,  113 
Mass.  133;  Smith  v.  Townsend,  109  Mass.  500;  Holcomb  v.  W^eawr,  136  Mass. 
265;  Guernsey  v.  CooAj,  120  Mass.  501;  Denny  v.  Lincoln,  5  Mass.  385;ily«?r 
v.  Uutchins,  4  Mass.  370;  iS'ne/^  v.  Dwight,  120  Mass.  9;  ^l/f/er  v.  Thach&r. 
19  Pick.  51;  Taylor  v.  Blanchard,  13  Allen,  370;  /2o?Zer  Co.  v.  Cu^hman, 
143  Mass.  353,  9  N.  E.  Rep.  629;  CoIUtis  v.  iocAe,  4  App.  Gas.  674;  Hate 
v  Railway  Co.,  2  Johns.  &  H.  80;  Coal  Co.  v.  Coal  Co.,  68  Pa.  St.  173; 
Kellogg  v.  Larkin,  3  Chand.  (Wis.)  133.  Why  should  the  ordinary  rights  of 
choice  and  power  to  contract,  which  belong  to  every  man  in  every  other  in- 
stance, be  taken  away  in  the  case  of  contracts  with  common  carriere?  RaiU 
road  Co.  v.  Hale,  6  Mich.  263;  Dorr  v,  JHfavigation  Co.,  11  N.  Y.  485.  |See, 
also.  Smith  v.  Railroad  Co.,  24  N.  Y.  222;  Perkins  v.  Railroad  Co.,  Id.  196. 
The  English  courts,  before  the  passage  of  the  act  of  1854,  were  frequently  ap- 
pealed to  to  declare  contracts  limiting  the  liability  of  carriers  for  negligence 
to  be  void,  but  they  uniformly  refused  to  do  so.  Carr  v.  Railway  Co.,  7 
Exch.  707.  Did  the  contract  in  this  case  induce  the  defendant  to  be  negli- 
gent in  the  cjirriage  of  others?  If  any  contract  which  relieves  the  carriers 
from  any  part  of  the  res{5onslbi1ity  which  will  arise  in  case  it  is  negligent  is 
therefore  void,  then  the  decision  of  this  court  in  Graves  v.  Railroad  Co.,  137 
Mass.  33,  and  the  decision  of  the  supreme  court  of  the  United  States  in  Hart 
V.  Railroad  Co.,  112  U.  S.  331,  5  Sup.  Ct.  Rep.  151,  are  wrong.  See  Gris- 
wold  y.  Railroad  Co.,  53  Gonn.  371,  4  Atl.  Rep.  261,  and  citations;  Wells  y. 
Railroad  Co.,  24  N.  Y.  181. 

Samuel  C  Darling,  for  plaintiff. 

The  plaintiff  was  a  passenger  for  hire.  Patt.  Ry.  Ace.  Law,  §  212;  Smith 
V.  Railroad  Co.,  24  N.  Y.  222;  Austin  v.  Railway  Co.,  L.  R.  2Q.  B.  442;  Flinn 
v.  Railroad  Co. ,  1  Houst.  469 ;  Railroad  Co.  v.  Curran,  19  Ohio  St.  1 ;  Graham 
V.  Railroad  Co.,  66  Mo.  636;  Railroad  Co.  v.  Lockwood,  17  Wall.  359;  Yeo- 
mans  v.  Navigation  Co.,  44  Gal.  71;  Railroad  Co.  v.  Henderson,  51  Pa.  St. 
815.  Postal  clerks  riding  upon  a  postal  car  run  over  a  railway  are  passen- 
gers within  the  legal  meaning  of  the  term,  although  they  ride  free  under  the 
mail  contract,  and  passes  are  issued  to  them  under  the  contract,  containing  a 
condition  exempting  the  company  from  liability  for  injuries  resulting  from 
negligence.  Seybolt  v.  Railroad  Co.,  31  Hun,  100;  Ifolton  v.  Railroad  Corp., 
15  N.  Y.  444;  Blair  v.  Railway  Co.,  23  Amer.  Rep.  55;  Collett  v.  Railway 
Co.,  16  Q.  B.  984 ;  Railroad  Co.  v.  Woodworth,  26  Ohio  St.  585;  Com.  v.  Rail- 
road Co.,  108  Mass.  11.  If,  then,  the  plaintiff  was  a  passenger  for  hire,  the 
question  distinctly  raised  in  this  case,  as  in  the  Lockwood  Case,  cited  above, 
is  whether  a  railroad  company,  carrying  passengers  for  hire,  can  lawfully  re- 
quire a  release  from  such  passengers  of  all  claim  for  injuries  that  they  may 
receive  through  the  railroad  company's,  or  its  servants'  negligence  in  refer- 
ence to  such  carriage.  Macauley  v.  Railway  Co.,  42  Law  J.  Q,  B.  4;  Hall 
V.  Railway  Co.,  44:  Law  J.  Q.  B.  164;  Gallin  v.  Railroad  Co.,  Id.  89. 
These  cases  are  all  cases  of  gratuitous  carriage,  and  the  stipulation  against 
liability  was  held  to  include  negligence  of  the  carriers'  servants,  but  it  is  be* 
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lieved  no  case  has  yet  been  reported  in  which  a  similar  stipulation  in  any  con- 
tract of  carriage  of  passengers  for  hire  has  been  considered.  In  this  common- 
wealth, the  exact  question  has  never  been  decided,  but,  we  respectfully  sub- 
mit, a  line  of  analogous  decisions  seems  to  point  to  the  same  judgment  as  that 
in  the  Lockwood  Case,  Todd  v.  Railroad  Co,,  8  Allen,  18;  Squire  v.  RaiU 
way  Co,,  98  Mass.  2S9;  School-Dist.  v.  Railway  Co,,  102  Mass.  552,  cited  by 
the  court  in  the  Zocktoood  Case,  17  Wall.  371 ;  Com .  v.  Railway  Co. ,  108  Mass. 
7;  Braves  v.  Railway  Co.,  137  Mass.  33;  Hill  v.  Railway  Co,,  144  Mass.  284, 
10  N.  E.  Bep.  836.  An  examination  of  the  decisions  upon  this  question  of 
stipulating  against  negligence  in  the  courts  of  the  various  states  of  the  Union 
shows,  beyond  doubt,  we  think,  that  the  weight  of  American  authority  is 
against  it,  both  in  the  carriage  of  merchandise  and  of  passengers.  Steele  v. 
Townsend,  37  Ala.  247;  Eaypress  Co,  v.  Crook,  44  Ala.  468;  Beiry  v.  Cooper,  28 
Ga.  543;  Railroad  Co,  y.  Allen,  31  Ind.  397;  Omdorff  v.  Express  Co,,  3  Bush, 
194;  Insurance  Co,  v.  Railway  Co,,  20  La.  Ann.  302;  Soger  v.  Railway  Co,, 
31  Me.  228,  238;  Eocpresa  Co.  v.  Moon,  89  Miss.  822;  Davidson  v.  Graham, 
2  Ohio  St.  131;  WelsJi  v.  Railway  Co,,  10  Ohio  St.  75. 76;  Famham  v.  Rail- 
way Co,,  55  Pa.  St.  53;  Mann  v.  Birchard,  40  Vt.  326;  Swindler  v.  Uilliard, 
2  Kich.  Law,  286.  See,  also.  Smith  Lead.  Gas.  (Hare  &  W.  notes,)  §§  822, 
331;  Story,  Bailm.  (9th  Ed.)  g§  570,  571.  Similar  adjudications  in  ttie  case 
of  passenger  carriage  may  be  found  in  Flinn  v.  Railway  Co.,  I  Houst.  472; 
Railway  Qo,  y,  Henderson,  51  Pa.  St.  315;  Jacobus  v.  Railway  Co.,  20  Minn. 
125,  (Gil.  110;)  Railtoay  Co.  v.  Woodtoorth,  26  Ohio  St.  585;  Rose  v.  Railway 
Co,,  39  Iowa,  247.  See.  also,  2  Redf.  R.  R.  (5th  Ed.)  §  178,  subdiv.  5.  The  lead- 
ing case,  however,  in  favor  of  our  contention,  is  that  of  Railroad  Co,  v.  Loch- 
tvood,  17  Wall.  358.  "It  certiiinly  cannot  be-  said  that  a  man  has  either  a 
moral  or  legal  right  to  speculate  with  his  own  life,  or  to  make  any  contract 
tending  to  remove  the  safeguards  which  the  law  places  around  it."  Suther- 
land, J.,  dissenting,  in  Wells  v.  Railroad,  Co,,  24  N.  Y  194.  See  Com,  v. 
Railway  Co,,  108  Mass.  12.  The  agreement  and  release  are  without  consid- 
eration, because  under  Pub.  St.  c.  112,  §  188,  the  defendants  were  under  legal  ^ 
obligation  to  permit  plaintiff  to  ride  in  the  baggage  car  as  an  express  messen- ' 
ger.  The  relation  of  railroad  corporations  to  express  companies  and  their 
messengers  is  fully  discussed  in  the  recent  case,  entitled  Express  Cases,  117 
U.  S.  1,  6  Sup.  Ct.  Rep.  542, 628, 1190.  "Railroad  companies  are  not  obliged, 
either  by  tlie  common  law  or  by  usage,  to  do  more,  as  express  carriers,  than 
to  provide  the  public  at  large  with  reasonable  express  accommodation,  and 
they  need  not,  in  the  absence  of  a  statute,  furnish  to  all  independent  expt^ess 
companies  equal  facilities  for  doing  an  express  business  upon  their  patoenger 
trains."  We  contend  that  chapter  339  of  the  laws  of  1867,  (approved  June 
1, 1867.)  now  re-enacted  in  Pub.  St.  c.  112,  §  188,  is  such  a  sUtute.  We 
claim  that  under  that  statute  railroad  corporations  must  either  do  the  express 
business  themselves,  or  allow  express  companies  to  cany  it  on  over  their 
roads.  We  will  briefly  refer  in  their  chronological  order  to  the  statutes  and 
decisions  upon  this  matter,  and  first  to  the  statutes:  Act  1867,  c.  839,  cited, 
but  not  construed,  in  Sargent  v.  Railroad  Corp,,  115  Mass.  416.  Construed 
as  to  equality  of  fares  in  Spofford  v.  Railroad,  128  Mass.  328.  GFen.  Laws, 
N.  H.  1878,  c.  163,  §  2,  originally  enacted  in  exactly  same  language,  July  6, 
1867;  construed  in  McDuffee  v.  Railway  Co,,  52  K.  H. 439.  Laws  Me.  1868, 
c.  193.  approved  February  29, 1868,  re-enacted  in  St.  Me.  1888,  p.  494,  c.  51, 
g  134;  construed  in  Express  Co,  v.  Railway  Co.,  57  Me.  188.  As  to  the  cases 
cited  under  the  statutes:  The  Sargent  Case  was  decided  upon  the  legal  effect 
of  a  contract  entered  into  befoi*e  the  statute  (chapter  339,  of  1867)  was  enacted. 
115  Mass.  422.  The  agreement  and  release  are  unreasonable,  because  the  de- 
fendants owe  the  same  duty  to  one  season  ticket-holder  that  they  do  to  an- 
other. Receiving  the  same  compensation  for  carrying  the  plaintiff  in  the 
baggage  car  that  they  did  for  carrying  every  holder  of  a  similar  season  ticket 
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in  the  passenger  car,  the  duty  as  to  careful  carnage  ought  to  be  the  same;  be- 
cause the  defendants  could  easily  obviate  the  alleged  increase  of  risk  of  car- 
riage in  the  baggage  car  by  attaching  it  to  the  rear  of  the  train;  because  the 
plaintiff  had  no  option.  If  he  failed  to  sign  the  release,  no  reasonable  alterna- 
tive rate,  based  upon  the  alleged  increased  risk  of  allowing  him  to  ride  in  the 
baggage  car  as  an  express  messenger,  was  offered  him  by  the  defendants. 
Of  course,  when  a  real  freedom  of  choice  between  the  alternatives  is  not 
offered  to  the  passenger,  the  condition  of  exemption  ought  not  to  protect  the 
railways.  Fatt.  Ry.  Acc«  Law,  §  421.  Because  no  increase  of  carefulness  is 
exacted  of  defendants  as  to  carriage  in  the  baggage  car,  beyond  what  they: 
must  exercise  in  every  case  with  reference  to  passengers  in  the  passenger 
ciirs  of  the  same  train,  no  extra  burden  of  care  or  responsibility  is  therefore 
imposed  upon  them  in  the  c^ise  of  an  express  messenger.  Peek  v.  Railroad 
Co,,  32  Law  J.  Q.  B.  241,  followed  in  1880  in  Ashendon  v.  Railroad  Co.,  5 
Exch.  Div.  190;  Allday  v.  Railway  Co.,  34  Law  J.  Q.  B.  5;  Booth  v.  RailtDay 
Co.,  36  Law  J.  Exch.  83.  See,  also,  17  &  18  Yict.  c.  3l»  Railway  and  Canal 
Traffic  Act  of  1854. 

W.  Allen,  J.  The  rules  of  defendant  prohibited  passengers  from  riding' 
in  baggage  cars,  and  the  plaintiff  had  no  right  sua  a  passenger  to  ride  where 
he  was  riding  at  the  time  he  was  injured.  He  was  there  under  a  special  con- 
tract, by  which,  in  consideration  that  the  defendant  would  allow  him  to  ride 
in  the  baggage  car  he  assumed  all  risk  of  accident  and  injuries  resulting 
therefrom,  and  agreed  to  hold  the  defendant  free  and  discharged  from  aU 
claims  and  demands  growing  out  of  any  injuries  received  by  him  while  so 
riding.  The  parties  plainly  intended  to  include  injuries  resulting  from  the 
negligence  of  the  defendant's  servants.  We  need  not  consider  whether  the 
contract  would  be  construed  or  held  to  include  injuries  to  which  riding  in  the 
baggage  car  did  not  contribute.  There  was  evidence  tending  to  show  that 
the  plaintiff  would  not  have  been  injured  had  be  been  in  a  passenger  car»  and 
that  his  presence  in  the  baggage  car  directly  contributed  to  the  injury.  The 
ruling  of  the  court  ordering  a  verdict  for  the  plaintiff  was  a  ruling  that  the 
plaintiff  was  entitled  to  recover  for  injury  caused  by  the  negligence  of  thede-l 
fendant's  servants,  although  his  riding  in  the  baggage  car  contributed  to  the 
injury.  In  considering  the  correctness  of  this  ruling,  the  contract  of  the 
plaintiff  must  be  taken  to  have  been  that  he  would  assume  the  risk  of  injury 
from  the  negligence  of  the  defendant's  servants  to  which  his  riding  in  the 
baggage  car,  under  the  permission  given  by  the  defendant,  should  contribute. 
The  objection  is  that  the  contract  is  void,  as  without  consideration,  unreason- 
able, and  against  public  policy.  TVe  see  no  objection  to  the  contract  as  con- 
strued and  applied  in  this  case.  It  was  the  duty  of  the  defendant,  as  a  carrier 
of  passengers,  to  transport  persons  over  its  road,  on  their  paying  the  estab- 
lished fare,  and  to  see  that  its  servants  used  due  care  to  secure  the  safety  of 
its  passengers.  It  was  its  duty  to  give,  to  persons  paying  the  established 
rates,  tickets  which  would  be  evidence  of  their  right  to  carriage,  and  of  the 
defendant's  obligation  to  carry  them  with  due  care.  The  defendant  was  ready 
to  do  this,  and  did  sell  to  the  plaintiff  a  season  ticket  which  gave  to  him  all 
the  rights  of  a  passenger.  The  contract  in  question  was  made  to  give  him  a 
right  which  did  not  belong  to  him  as  a  passenger.  The  plaintiff,  having  the 
rights  of  a  passenger,  desired  to  ride  in  the  baggage  car*  The  regulations  of 
the  defendant,  as  well  as  personal  prudence,  forbade  him  to  ride  there,  and,  if 
he  had  attempted  to  do  so,  he  not  only  would  have  assumed  all  risks  of  inju- 
ries resulting  therefrom,  but  would  have  been  liable  to  be  expelled  from  the 
car  by  the  defendant.  It  is  difficult  to  see  upon  what  ground  it  can  be  con- 
tended that  an  agreement  of  the  plaintiff  that,  in  consideration  that  the  de- 
fendant would  permit  him  to  ride  in  the  baggage  car,  he  would  assume  all 
risk  of  injuries  resulting  therefrom*  is  unreasonable  or  illegal.    The  def end- 


Digitized  by 


Google 


Mass.]  BATES  V.  OLD  CX)LONT  lU  OCK  689 

17NJB. 

ant  was  under  no  obligation  to  give  the  permission,  and  the  effect  of  the  plain- 
tiff's agreement  was  only  that  the  liability  of  the  defendant  should  not  be  in- 
creased by  the  permission  that  the  plaintiff,  if  he  should  be  injured  in  conse- 
quence of  being  in  the  baggage  car,  should  not  be  entitled  to  recover  damages 
of  the  defendant,  on  the  ground  that  he  was  there  by  its  permission.  The 
contract  did  not  diminish  the  liability  of  the  defendant.  It  left  the  risk  as- 
sumed by  the  plaintiff  in  riding  in  the  baggage  car  what  it  would  have  been 
without  the  contract;  it  only  secured  him  against  being  ejected  from  the  car. 

The  question  of  the  right  of  carriera  to  limit  their  liability  for  negligence  in 
the  discharge  of  their  duty  as  carriers,  by  contracts  with  their  customers  or 
passengers  in  regard  to  such  duties,  does  notarise  under  this  contract,  as  con- 
strued in  this  case.  See  Railroad  v.  Lockioood,  17  Wall.  858.  Grisioold  v. 
Railroad  Co,,  53  Conn.  371,  4  Atl.  Eep,  261.  It  was  not  a  contract  for  car- 
riage over  the  road,  but  for  the  use  of  a  particular  car.  The  consideration  of 
the  plaintiff's  agreement  was  not  the  performance  of  anything  by  the  defend- 
ant which  it  was  under  any  obligation  to  do,  or  which  the  plaintiff  had  any 
right  to  have  done.  It  was  a  privilege  granted  to  the  plaintiff.  The  plain- 
tiff was  not  compelled  to  enter  into  the  contract  in  order  to  obtain  the  rights 
of  a  passenger.  Having  these  rights,  he  sought  something  more.  The  con- 
tract by  which  he  obtained  what  he  Sought  did  not  Impair  his  rights  as  a  pas- 
senger, and  he  was  under  no  compulsion  to  enter  into  it. 

It  is  contended  that  the  plaintiff,  as  the  servant  of  the  express  company* 
had  a  right,  by  statute,  to  ride  in  the  baggage  car,  and  that,  therefore,  the 
case  comes  within  the  decisions  that  it  is  unreasonable,  and  against  public  pol- 
icy, for  a  person,  as  a  condition  of  his  becoming  a  passenger  on  a  railroad, 
to  agree  that  he  will  take  the  risk  of  the  negligence  of  the  servants  of  the 
railroad  in  transporting  him  The  express  company  is  a  common  carrier, 
and  it  is  not  contended  that  a  railroad  corporation  is  bound  to  transport,  in 
the  baggage  cars  of  its  passenger  trains,  the  merchandise  and  servants  of 
another  common  carrier,  unless  required  to  do  so  by  some  statute.  See  iSar- 
gent  v.  Railroad  Corp.,  115  Mass.  416;  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct. 
Bep.  542,  628,  1190.  The  statute  relied  on  is  Pub.  St.  c.  112,  §  188,  in  these 
words:  "Every  railroad  corporation  shall  give  to  all  persons  or  companies 
reasonable  and  equal  terms,  facilities,  and  accommodations  for  the  transpor- 
tation of  themselves,  their  agents  and  servants,  and  of  any  merchandise  and 
other  property  upon  its  railroad,  and  for  the  use  of  its  depot  or  other  building? 
and  grounds,  and,  at  any  point  where  its  railroad  connects  with  another  rail- 
road, reasonable  and  equal  terms  and  facilities  of  interchange.*'  The  statute 
cannot  be  construed  to  require  railroad  corporations  to  discriminate  in  favor 
of  express  companies,  and  to  carry  their  merchandise  and  messengers  in  the 
baggage  cars  of  passenger  trains  on  reasonable  terms,  equally  favorable  to  all 
expnss  companies.  If  that  were  the  meaning  of  the  statute,  no  questions  as 
to  the  equality  of  the  terms  given  to  the  plaintiff  or  the  company  he  repre- 
sented would  arise.  The  same  contract  was  required  of  all  other  express  mes- 
sengers who  rode  in  baggage  cars.  The  only  question  that  would  arise  is 
whether  the  terms  granted  were  reasonable.  The  fact  that  the  plaintiff  was 
riding  in  the  baggage  car  as  an  express  messenger,  in  charge  of  merchandise, 
which  was  being  transported  there,  shows  more  clearly  that  the  contract  by 
the  express  company  and  the  plaintiff  was  not  unreasonable  as  against  public 
policy.  He  was  there  as  a  servant,  engaged  with  the  servants  of  the  railroad 
corporation  in  the  service  of  transpoitationon  the  road.  His  duties  were  sub- 
stantially the  same  as  those  of  the  baggage-master  in  the  same  car;  the  one 
relating  to  merchandise  carried  for  passengers,  and  the  other  to  merchandise 
carried  for  the  express  company.  His  actual  relations  to  the  other  servanjbs 
of  the  railroad  corporation  engaged  in  the  transportation  were  substantially 
the  same  as  those  of  the  baggage-master,  and  would  have  been  the  same  had 
he  been  paid  by  the  corporation  instead  of  by  the  express  company.    Had  the 
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railroad  done  the  express  business,  the  messenger  would  have  been  held  by 
law  to  have  assumed  the  risks  of  the  negligence  of  the  servants  of  the  rail- 
road. It  does  not  seem  that  a  contract  between  the  express  company  and  the 
plaintiff  on  the  one  hand,  and  the  defendant  on  the  other,  that  the  express 
messenger,  in  performing  his  duties,  should  take  the  same  risk  of  injury  from 
the  negligence  of  the  servants  of  the  railroad  engaged  in  the  transportation 
that  he  would  take  if  employed  by  the  railroad  to  perform  the  same  duties, 
would  be  void  as  unreasonable  or  against  public  policy.  When  we  add  the 
considerations  tliat  the  plaintiff  was  a  passenger  whose  rights  as  such  were 
not  impaired  by  the  agreement,  and  that  the  agreement  wiis  to  assume  the 
risks  of  injuries  resulting  from  his  riding  in  baggage  cars,  in  consideration 
of  being  permitted  to  ride  there  to  conduct  the  express  business,  it  seems  cleai 
that  the  contract  is  a  valid  and  sufficient  defense  to  an  action  against  the  de- 
fendant for  injuries  resulting  from  the  negligence  of  the  defendant's  servants, 
to  which  the  fact  that  the  plaintiff  was  riding  in  the  baggage  car  under  the 
agreement  contributed.    Exceptions  sustained. 


(147  Hass.  240) 

Xantasket  Beach  B.  Co.  v,  Bansom,  (two  cases.) 

Same  9.  Mason. 

{Supreme  JtLdidal  Court  of  MaasachusetU,    Suffolk.    June  20, 1888.) 

t  Rbvibw,  Writ  o»— Whbn  Libs— Civil  Aotioxs  —  Eminbnt  Domain  —  Pbooedure. 
Pub.  St.  Mass.  o.  112,  %  99,  gives  either  party  dissatisfied  with  the  estimate  of  the 
county  commissioners,  of  damages  for  land  taken  for  railroad  purposes,  the  right 
to  apply  for  a  jury.  Id.  c.  49,  §  105.  provides  that,  in  aU  cases  in  which  a  sherilTB 
jury  may  be  had,  application  may  be  made  by  petition  to  the  superior  court^  etc. 
Meldf  thiat  judgment  entered  on  the  verdict  of  a  jury  appointed  on  such  petition  is 
a  judgment  on  a  civil  action,  within  chanter  187,  %  ^,  providing  that,  if  judgment 
is  rendered  in  a  civil  action  by  the  superior  court,  the  supreme  judicial  court  may, 
on  petition,  grant  a  review,  though  it  was  not  commenced  bv  writb 

8.  Samb— Rbfusal  No  Bab  to  Subsbqubnt  Applioation. 

The  refusal  of  the  justice  of  the  superior  court  to  order  notice  of  petition  for  re- 
view presented  to  him.  where  there  Is  no  record  of  the  petition,  which  was  not 
filed,  and  upon  which  toere  was  no  judgment,  is  not  a  bar  to  a  subsequent  petition 
for  review. 

Beported  cases  from  supreme  Judicial  court;  Detens,  Judge. 

Petitions  by  the  Nantasket  Beach  Bailroad  Company  against  Charles  A. 
Bahsom,  Sarah  E.  Bansom,  «cnd  Lyman  Mason,  respectively,  for  writs  of  re- 
view of  judgments  of  the  superior  court  of  Plymouth  county. 

32.  M.  Morse,  Jr.,  and  H,  L.  Harding,  for  petitioner. 

"Pinal  judgments  in  civil  actions  commenced  by  writ  may  be  re-examined 
and  tried  anew  upon  writ  of  review.'*  Fuller  v.  Storer,  111  Mass.  282. 
The  writ  of  review  is  unknown  at  common  law,  and  adopted  from  the  oourts 
of  equity.  Burrell  v.  JBurrell,  10  Mass.  221.  In  equity,  bills  of  roview 
will  lie,  under  Lord  Bacon^b  ordinance  of  1619,  (1)  for  error  of  law  appear- 
ing in  the  decree;  (2)  for  new  matter  which  has  arisen  since  the  decree,  or, 
with  leave  of  court,  for  newly-discovered  evidence.  1  Sand.  Ord.  c.  109; 
Story,  Eq.  PL  8  404;  Dexter  v.  Arnold,  5  Mason,  303;  Massie  v.  GraJiam,  8 
JIlcLean ,  ,41.  An  examination  of  the  statutes  shows  that  there  is  no  expressed 
limitation  of  the  right  of  review  to  cases  begun  by  writ.  Insurance  Co.  v, 
Winslow,  3  Gray,  420;  Brewer  v.  Holmes,  1  Mete.  289;  Thayer  v.  Goddard, 
19  Pick.  64.  St.  1788,  c.  11,  §  2,  (substantially  in  force  now,)  in  terms  gives 
power  to  review  any  judgment  if  tbe  verdict  upon  which  it  is  rendered  could 
have  been  set  aside  before  judgment.  And  verdicts  for  damages  for  land 
taken  by  right  of  eminent  domain  can  be  set  aside,  although  proceedings 
were  begun  by  petition.  Pub.  St.  c.  49,  §  52;  Railroad  Co,  v.  Railroad,  3 
Cush«  58;  Walker  v.  Railroad^  Id.  1;  Railroad  Co.  v.  Railroad  Co.,  6  Al- 
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len,  98;  Cam.  v.  Norfolk,  5  Mass.  434;  Harding  v.  Ifedtoay,  10  Mete.  465. 
The  Authorities  which  may  he  cited  to  sustain  the  point  that  only  cases  be- 
gun by  writ  are  reviewable,  are  those  of  award  upon  submission  to  referees, 
petitions  for  partition,  decrees  of  probate,  or  divorce.  See  Huhon  v.  Botisley^ 
123  Mass.  868.  The  absence  of  a  writ  was  not  the  ground  of  decision  in 
Dickenson  v.  DavU^  4  Mass.  520.  The  real  reason  was  that  the  cause  was  not 
"triable  on  review."  See  Btone  v.  Davis,  14  Mass.  860.  The  case  ot  Borden 
v.  Brown,  7  Mass.  98,  was  a  petition  for  partition  under  St.  1783,  c.  41.  In- 
asmuch as  the  law  then  in  force  gave  the  court  power  to  review  "civil  actions, 
without  being  limited  to  particular  cases,  any  omission  in  the  aforesaid  act 
notwithstanding,"  it  seems  a  narrow  construction  to  hold  that  "reviews  are 
provided  only  where  the  original  action  is  commenced  by  writ."  See  Ltioas 
V.  Lucas,  8  Gray,  138.  Sturdlvant  v.  Greeley,  4  Greenl.  588,  denies  the  doc- 
trine of  Borden  v.  Broijon,  The  third  class  of  cases  comprises  those  seeking 
a  review  of  decrees  of  probate  or  divorce.  Pope  v.  Pope,  4  Pick.  129;  Lucas 
V.  I/ucas,  3  Gray,  136.  See  FtUlery.  8torer,  111  Mass.  282;  Huhon  v.  Sous- 
ley,  supra.  It  is  believed  that  not  a  case  can  be  found  which  gives  any  rea- 
son why  the  action  must  be  commenced  by  writ.  Thayer  v.  Goddard,  19  Pick, 
62.  That  it  is  immaterial  how  the  issues  arrived  at  is  shown  by  the  cases  in 
which  a  judgment  on  an  agreed  statement  of  facts  has  been  reviewed.  Stock" 
bridge  v.  West Stockbridge,  13 Mass. 302;  Wardw.  Clapp,  6  Mete.  414;  Peter^ 
sham  V.  Dana,  12  Mass.  429.  This  action  to  recover  land  damages  is  brought, 
by  the  terms  of  the  statute,  within  the  class  of  cases  for  which  the  statutes 
of  review  were  passed.  See  St.  1788,  c.  11;  St.  1791,  c.  17;  St.  1827*  e.  77,  § 
12;  Pub.  St.  e.  49,  §  105;  MUler  v.  Commissioners,  119  Mass.  485;  Williams 
V.  l^aunton,  126  Mass.  287.  The  right  to  review  on  the  pi*esent  petition 
was  not  lost  by  reason  of  the  former  application.  Davenport  v.  Holland,  2 
Gush.  11;  BurreU  v.  Burrell,  10  Mass.  221;  Hayes  v.  Collins,  114  Mass.  54. 
A  decision  on  a  petition  for  a  review  can  be  revised  for  erroneous  ruling  in 
matters  of  law.  Dearborn  v.  Mathes,  128  Mass,  194;  Davenport  v.  Hoi- 
land,  2  Cush.  1;  Converse  v.  Carter,  8  Allen,  568;  Richardson  v.  Lloyds  99 
Mass.  475     See  Woodward  v.  Leavitt,  107  Mass.  453. 

Lyman  Mason,  for  defendants. 

These  are  not  cases  of  final  judgment  in  civil  actions  which  can  be  re-ex- 
amined and  tried  anew  by  the  supreme  judicial  or  superior  court.  Pub.  St. 
c.  187,  §§  17-19.  It  is  held  that,  to  entitle  a  party  to  a  writ  of  review,  the 
action  must  have  been  commenced  by  writ,  and  not  by  petition  or  complaint, 
and  must  be  a  civil  action.  6  Dane,  Abr.  e.  189,  §  2;  Dickenson  v.  Davis,  4 
Mass.  520;  Borden  v.  Brown,  7  Mass.  98;  Fuller  v.  Storer,  111  Mass.  282; 
Hubon  V.  Bousley,  123  Mass.  868.  The  supreme  court  will  not,  in  the  exer- 
cise of  its  discretion,  grant  a  petition  for  review  of  a  judgment  rendered  in 
the  superior  court,  after  a  trial  had  by  order  of  the  judge,  where  the  aggrieved 
party  was  heard  on  the  question  of  postponing  the  tiial,  and  afterwards  had 
an  opportunity  of  applying  to  the  same  court  for  relief,  and  to  present  all  the 
facts  upon  which  the  petition  for  review  is  provided,  if  there  is  not  clear  proof 
of  misapprehension,  corruption,  or  incapacity  on  the  part  of  the  judge.  Con-- 
verse  v.  Carter,  8  Alien,  568,  569,  (1864.)  The  power  of  setting  aside  the 
proceedings  of  a  subordinate  court  acting  on  a  matter  within  its  discretion,  by 
an  application  for  review,  is  to  be  exercised  cautiously  and  sparingly,  and  only 
incases  in  which  it  is  apparent  that  the  rights  of  the  parties  could  not  other- 
wise have  been  secured.  Lucas  v.  Lucas,  8  Gray,  189;  Borden  v.  Brown,  7 
Mass.  93;  Stone  v.  Davis,  14  Mass.  360.  The  case  of  Converse  v.  Carter,  8 
Allen,  568,  does  not  sustain  petitioner's  proposition.  It  was  the  duty  of  the 
petitioners  to  show  that  their  counsel  filed  these  petitions  in  the  proper  court, 
and  brought  the  matter  before  the  court,  and  show  what  the  decision  of  that 
coc^t  was;  otherwise  the  presumption  is  that  the  court  held  they  had  no  ease 
v.l7N.E.no.6 — 41 
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for  review,  and  therefore  declined  to  grant  an  order  of  notice.  A  decision  of 
a  single  justice  refusing  a  review  which  involves  no  question  of  law  is  final* 
and  not  open  to  exception.  Weeks  v.  Adamson,  106  Mass.  517.  A  petition 
for  review  is  addressed  to  the  discretion  of  the^judge,  and  his  decision  thereon 
can  be  revised  upon  exceptions  or  report  only  for  erroneous  rulings  in  matters 
of  law.  Hayes  v.  Collins,  114  Mass.  56.  The  only  judgment  that  can  be 
given  on  a  petition  for  review  is  that  a  writ  of  review  shall  or  shall  not  be 
granted;  and  if  the  judge  refused  to  allow  an  order  of  notice,  it  was  the  duty 
of  petitioner's  counsel  to  except  within  the  time  allowed  by  the  rules.  Da- 
venport v.  Holland,  2  Gush.  11. 

W.  Allen,  J.  These  are  petitions  for  writs  of  review  of  judgments  of  the 
superior  court  upon  verdicts  of  juries  in  that  court,  assessing  damages,  upon 
the  petitions  of  the  respondents,  for  lands  taken  by  this  petitioner  for  its  rail- 
road. The  first  question  is  whether  the  statute  authorizes  a  review  of  such  a 
judgment.  Pub.  St.  c.  187,  §  16,  provides  that  *Hrial  judgments  in  civil  actions 
may  be  re-examined  and  tried  anew  as  provided  in  the  following  sections." 
Section  22  provides  that  "if  judgment  is  rendered  in  a  civil  action,  either  by 
the  supreme  judicial  court  or  superior  court,  the  supreme  judicial  court,  ex- 
cept when  a  review  is  provided  as  of  right,  may,  on  petition,  grant  a  review 
on  such  terms  as  it  deems  reasonable."  Pub.  St.  c.  112,  §  95,  authorizes  rail- 
road corporations  to  take  land,  and  provides  that  they  shall  pay  damages  there- 
for, which,  upon  the  application  of  either  paity,  shall  be  estimated  by  the  county 
commissioners  in  the  manner  provided  with  reference  to  the  laying  out  of 
highways.  Section  99  gives  to  either  party,  if  dissatisfied  with  the  estimate 
of  the  county  commissioners,  a  right  to  apply  for  a  jury  to  assess  the  damages.  \ 
The  statute  in  relation  to  highways  gives  to  a  party  aggrieved  by  the  estimate, 
of  damages  made  by  the  county  commissioners  a  right  to  a  trial  by  a  sheriff's 
jury  upon  a  written  application  to  the  commissioners.  Pub.  St.  c.  49,  §§  32- 
37.  Section  105  of  the  same  chapter  (chapter  49)  provides  that,  "in  all  cases 
in  which  it  is  provided  by  law  that  a  sheriff's  jury  may  be  had  for  any  pur- 
pose, application  for  a  jury  may  be  made  by  petition  to  the  superior  court,  and 
thereupon,  after  such  notice  as  the  court  shall  order  to  the  adverse  party  or. 
parties,  a  trial  may  be  had  at  the  bar  of  said  court  in  the  same  manner  as  other, 
civil  cases  are  there  tried  by  jury."  In  the  cases  at  bar  the  applications  to  the| 
county  commissioners  to  assess  damages  were  made  by  the  respondents.  The 
petitions  to  the  superior  coiprt  for  a  jury  were  made  by  these  petitioners;! 
and  the  question  is  whether  the  judgments  of  that  court  upon  verdicts  of  the 
jury  are  judgments  in  a  "civil  action,"  within  the  meaning  of  the  statute 
authorizing  writs  of  review.  In  substance,  the  proceedings  are  civil  actions. 
The  trials  were  of  issues  of  fact  by  juries.  The  verdicts  were  for  damages,  and 
executions  issued  on  the  judgments.  The  statute  itself  includes  the  proceed- 
ings with  "other  civil  cases."  These  were  "cases"  to  ascertain  and  enforce 
the  collection  of  damages  due  from  these  petitioners  to  the  respondents;  and 
the  only- ground  upon  which  it  is  claimed  that  they  are  not  "civil  actions"  is 
that  they  were  not  commenced  by  writ.  We  regard  it  as  immaterial  in  this 
respect  whether  the  statute  authorized  them  to  be  commenced  by  petition  or 
by  writ.  The  issues  and  the  course  of  trial  would  be  the  same  whether  the 
defendants  were  required  to  come  in  on  a  writ  of  summons,  or  upon  notice 
ordered  on  the  filing  of  the  petition.  If  the  legislature  should  abolish  all 
original  writs,  and  require  all  actions  to  be  commenced  by  petition,  writs  of 
review  would  survive.  In  Dickenson  v.  DaviSi  4  Mass.  520,  it  was  decided 
that  review  would  not  lie  of  a  judgment  of  the  court  of  common  pleas  upon 
the  report  of  referees  appointed  by  a  justice  of  the  peace  under  the  statute 
The  court  say:  "Where  a  review  is  grantable,  the  case  must  be  triable  on  a 
review.  It  must  therefore  be  commenced  by  writ  containing  a  declaration, 
to  which  a  plea  may  be  pleaded,  and  an  issue  joined  and  tried.    The  origin 
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of  the  judgment  complained  of  in  this  case  was  not  by  writ,  but  by  general 
rule  of  reference  before  a  justice,  containing  no  demand  alleged  with  suffi- 
cient certainty  to  admit  of  a  plea  and  of  a  trial  at  law  upon  any  issue  that 
could  be  regularly  joined."  It  is  obvious  that  the  court  does  not  refer  to  the 
form  of  original  process  as  determining  the  question  of  jufisdicLion  in  review, 
but  to  the  writ  containing  the  declaration  as  part  of  the  pleadings.  Review 
would  not  lie,  not  because  the  original  process  was  not  a  writ,  but  because, 
in  the  form  of  proceeding,  there  could  be  no  cause  of  action  stated,  and  no 
pleadings,  and  no  issue  which  would  be  tried.  The  same  point  is  decided, 
and  the  reasons  for  the  decision  given  more  at  large,  in  iStone  v.  DaoiSt  14 
Mass.  360;  but  no  reference  is  there  made  to  the  absence  of  a  writ.  !n  Pope 
V.  Pope,  4  Pick.  129,  it  was  decided  that  the  court  ha^l  no  authority  to  grant 
a  review  or  a  new  trial  on  an  issue  arising  on  an  appeal  from  the  judge  of 
probate  after  judgment  had  been  entered  on  the  appeal;  and  in  Lucas  v. 
Lucas,  3  Gray,  136,  it  was  decided  that  there  was  no  authority  to  grant  a  re- 
view in  libels  for  divorce?.  Borden  v.  Brovm,  7  Mass.  93,  decided  that  a  re- 
view did  not  lie  of  a  judgment  on  a  petition  for  partition  of  lands.  The  court 
say:  "Reviews  are  provided  only  where  the  original  action  is  commenced  by 
writ."  Said  Chief  Justice  Shaw  in  1854:  "Perhaps,  that  would  now  be  hold- 
ing the  matter  ratber  too  strictly. "  3  Gray,  139.  In  Hubon  v.  Bousley,  123 
Mass.  368,  it  was  held  that  review  would  lie  of  a  judgment  on  a  petition  to 
enforce  a  mechanic's  lien.  The  petition  was  inserted  in  a  writ  of  summons. 
The  statute  provided  that  the  petitions  might  be  filed,  and  an  order  of  notice 
issued,  or  that  it  might  be  inserted  in  a  writ  of  summons.  The  court  say: 
**  We  can  have  no  doubt  that  a  final  judgment  upon  such  a  petition — at  least 
where,  as  in  this  case,  that  petition  was  inserted  in  a  writ — may  be  the  sub- 
ject of  a  writ  of  review."  It  can  not  be  contended  that  the  right  to  review 
the  judgment  depended  upon  the  form  of  the  process.  The  cases  at  bar  are 
actions  to  recover  damages.  The  petitions  are  statements  of  the  causes  of 
action.  There  are  issues  which  have  been'  tried,  and  which  are  triable  on  re- 
view. To  hold  that  they  are  civil  actions,  within  the  meaning  of  the  statute, 
if  service  of  the  petition  is  made  bj  inserting  it  in  a  writ  before  it  is  tiled,  and 
that  they  are  not  civil  actions  if  service  is  made  by  inserting  the  petition  after 
it  is  filed  in  an  order  of  notice,  is  to  find  a  distinction  which  is  not  within  the 
language  or  reason  of  the  statute,  and  which  is  not  established  by  any  de- 
cision. The  decisions  that  the  statute  does  not  apply  to  decrees  in  probate 
and  divorce,  and  that  it  does  not  operate  to  grant  a  trial,  in  court,  of  facts 
found  by  arbitrators  under  a  submissibn  before  a  justice  of  the  peace,  nor  to 
give  a  review  of  a  partition  of  lands  made  by  commissioners  under  St.  1783, 
c.  41, — which  is  all  that  is  decided  and  in  the  cases  cited  above, — do  not  sus- 
tain the  dicta  upon  which  the  respondent's  rely  that  a  review  cannot  be  had 
of  an  action  unless  it  is  commenced  by  writ. 

The  only  other  question  presented  in  the  report  is  whether  the  refusal  of 
the  justice  of  the  superior  court  to  order  notice  of  petitions  for  review  pre- 
sented to  him  by  the  petitioner  is  a  bar  to  these  proceedings.  The  record  of 
the  dismissal  of  a  former  petition  upon  its  merits  might  be  a  bar  to  a  second 
petition.  But  there  is  no  record  of  the  former  petitions.  They  were  not 
even  filed*,  and  were  never  in  court;  there  was  no  judgment  upon  them,  and 
no  decision  which  could  be  revised  by  the  full  court.  The  respondent  cannot 
establish  a  bar  to  this  petition  by  parol  proof  of  the  acts  of  the  judge  in  pais 
in  reference  to  a  paper  which  ia  not  matter  of  record.  See  Burrell  v.  Burrell, 
10  Mass.  221;  Hayes  v.  Collins^  114  Mass.  54.    Writs  of  review  to  issue. 
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(147  Mass.  294) 

Whippen  t).  Whippbn. 
fiupreme  Judicial  Court  of  Maaaachuaetta,    Snifolk,    June  31, 1$S8J) 

DlYORCB—DBSBRTION—REGRnCINATION— Adultery— POLTOAMT. 

A  man  whose  wife  had  deserted  him,  and  been  absent  seven  years,  went  through 
the  form  of  marriage  with  another  woman,  and  cohabited  with  her.  He  did  not  at 
that  time  actually  know  that  his  wife  was  alive,  but  it  did  not  appear  that  he  be- 
lieved ber  to  be  dead,  and  there  was  not,  by  reason  of  her  residence,  any  legal  pre- 
sumption of  her  death.  Heldj  that  he  was  guilty  of  adultery,  and  should  accord- 
ingly be  refused  a  divorce  founded  on  the  desertion,  without  regard  to  the  question 
whether  he  could  be  prosecuted  for  polygamy  under  Pub.  St.  Mass.  c.  207,  $  5,  ex- 
cepting from  the  provisions  of  the  preceding  section  a  person  whose  consort  has 
been  continually  beyond  the  sea  or  has  deserted  the  other  for  seven  years  together, 
the  latter  not  knowing  the  former  to  be  living  within  that  time. 

Report  from  supreme  judicial  court,  Suffolk  county;  G.  Allen,  Justice. 

Libel  for  a  divorce,  charging  a  desertion  by  the  libellee,  February  5,  1875. 
The  libel  was  filed  June  25,  1887,  The  desertion  was  proved.  Immediately 
thereafter  the  libelee  moved  from  Boston,  where  she  hud  lived  with  the  libel- 
ant, to  Cambridge,  and  her  place  of  residence  was  known  to  the  libelant;  and 
she  has  ever  since  lived  in  Cambridge  and  Boston,  at  different  places,  but  un- 
der no  concealment.  There  was  no  presumption  of  her  death.  On  October 
23,  1883.  the  libelant  married  again.  At  this  time  the  libelee  had  remained 
absent  from  him  for  seven  years  together;  he  not  actually  knowing  her  to 
be  living  within  thit  time. 

loJin  F.  Wakefield,  for  libelant. 

The  question  to  be  determined  is  whether,  from  the  facts  found  by  the 
single  justice  before  whom  the  libel  was  heard,  the  libelant  comes  into  court 
with  clean  hands.    Pub.  St.  c.  207,  §§  4,  5.    The  statute^of  polygamy  should 
operate  as  a  legal  defense  to  adultery  when  the  alleged  crimiiisil  acts  are  the 
marrying  and  cohabiting  witlia  woman  whose  husband  has  been«  absent  more 
than  seven  years,  and  not  known  to  the  defendant  to  have  been  aJive  during 
that  period.    Com.  v.  Thompson.  6  Allen,  691     See  2  Bish.  Mar.  &\0iv.  §  78; 
Stew.  Mar,  &  Di v.  §  313.    If  the  libelant  did  not  commit  adultery,  andL  ^^  ^*^® 
second  marriage  was  not  a  crime,  then  there  is  no  recrimination,  as  thiS^F®  ^ 
no  evidence  of  any  less  degree  than  might  be  necessary  to  sustain  a  suiti^^J^ 
adultery.    Faatoret  v.  Faatoret,  6  Mass.  276;  2  Greenl.  £v.  §  62;  ComS^- 
Tfiampson,  aupra.    See  Bish.  St.  Crimes,  §§  663,  666.    The  fact  of  a  second 
marriage  is  not  proof  of  adultery,  without  proof  of  actual  cohabitation  ancK 
sexual  intercourse.    Beemie  v.  Reemie,  4  Mass.  586.    There  was  no  criminal  v 
intent  after  said  seven  years,  and  the  statute  of  polygamy  is  a  defense  to     « 
adultery.    Com.  v.  Mash.  7  Mete.  472.    If  the  statutes  make  the  second  mar- 
riage voidable  in  the  full  sense  of  the  matrimonial  law,  in  distinction  from 
void,  a  cohabitation  under  it  is  not  adultery,     Valleau  v.  Valleau.  6  Paiffe, 
207;  1  Bish.  Mar.  &  Div.  §  710;  Id.  §§711,  800.     Charles  D.  Whippen  was 
nof^  obliged  to  take  his  wife  back  after  February  6,  1878,  and  could  have  ob-  " 
tained  a  divorce  then,  as  tlie  desertion  was  complete  without  any  fault  or  re- 
crimination by  the  libelant,    Clapp  v.  Clapp.  97  Mass.  581;  Hall  v.  Hall^ 
4  Allen,  39.    Even  if  libelant  has  been  guilty  of  adultery,  even  though  com- 
mitted after  suit  brought,  or  after  a  decree  nisi,  or,  as  in  this  case,  after  seven 
years  from  the  desertion  alleged,  the  court  will  not,  in  general,  grant  the  divorce. 
Yet,  when  there  is  some  special  fact,  taking  the  particular  case  out  of  the 
reason  of  the  general  rule,  and  sufficiently  calling  for  clemency,  it  will  act, 
notwithstanding  the  recriminatory  plea.    Morgan  v.  Morgan,  L.  R.  1  Prob. 
&  Div.  644;  Conradi  v.  Conradi,  Id.  514;  2  Bish.  Mar.  &  Div.  §  82;  Noble  v! 
Noble,  L.  B.  1  Prob.  &  Div.  691;  Joseph  v.  Joseph,  34  Law,  J.  Mat.  Cas.  96; 
Coleman  v.  Coleman,  L.  R.  1  Prob.  &  Div.  81.    The  period  of  continued  ab- 
sence for  seven  years,  without  being  heard  of,  will  constitute  presumption  of 
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death.  2  Greenl.  Ev.  §  41 ;  Loring  ▼.  Steinemanf  1  Mete.  204 ;  Com.  v.  Mash, 
7  Mete.  472.  If  the  libelant  has  not  been  gulltj  of  a  polygamous  second  mar- 
riage, without  presumption  of  death,  followed  by  cohabitation  and  sexual  in- 
tercourse and  adultery  with  criminal  intent,  and  without  mistake,  since  his 
marriage  to  Annie  G.  Whippen»  then  he  should  have  the  divorce  nUi  for 
desertion. 

W.  Allen,  J.  vVe  understand  the  finding  in  the  report  of  the  libelant's 
marriage  to  include  the  fact  of  cohabitation.  The  argument  for  the  libelant 
is  that,  as  the  libelee  had  at  that  time  deserted  him,  and  been  absent  from 
him  for  seven  years,  he  not  actually  knowing  her  to  be  living  within  that 
time,  he  was  not  guilty  of  polygamy,  and  that  cohabitation  under  such  a  mar- 
riage would  not  be  adultery.  Assuming,  without  deciding,  that  the  words 
"not  knowing,"  in  the  statute  defining  polygamy,  (Pub.  St,  c.  207,  §§  4,  5,) 
have  the  same  meaning  as  the.  words  "not  actually  knowing,"  in  the  report, 
and  that,  upon  the  facts  stated  in  ttie  report,  the  libelant  could  not  be  con- 
victed of  polygamy,  it  does  not  follow  that  the  cohabitation  was  not  adulter- 
ous. Even  if  the  libelant  could  not  be  punished,  under  the  statute,  for  the 
marriage,  it  was  void,  and  did  not  affect  his  former  marriage.  He  had  a  wife, 
from  whom  he  had  not  been  divorced ;  and,  unless  there  was  a  presumption 
of  her  death,  cohabitation  with  another  woman  was  adultery.  Com,  v.  Mcuthf 
7  Mete.  472;  Com.  v.  Thompson,  6  Allen,  591,  11  Allen,  23.  The  report  ex- 
pressly finds  that  there  wtis  no  presumption  of  the  death  of  the  wife.  If  the 
facts  had  been  such  as  to  raise  that  presumption,  there  would  be  much  rea* 
son  for  granting  a  divorce  to  the  libelant,  not  only  because  he  would  not  have 
been  guilty  of  adultery  under  the  criminal  law,  but  because,  by  reason  of  her 
presumed  death,  he  could  not  have  obtained  a  divorce  from  his  wife.  JBodr 
well  V.  Bodtvellf  113  Mass.  314.  St.  1884,  c.  219,  was  enacted  subsequently. 
But  where  there  is  no  presumption  of  her  death,  and  it  does  not  appear  that 
he  did  not  have  reason  to  believe,  and  that  he  did  not  believe,  that  she  was 
alive,  or  that  he  did  not  have  information  of  her  which  would  have  led  to  act- 
ual knowledge  had  he  made  inquiry,  the  fact  that  he  did  not  have  actual 
knowledge  that  she  was  living  is  no  excuse  for  cohabiting  with  another  wo- 
man after  a  form  of  marriage  with  her.  The  fact  that  she  had  given  him 
cause  of  divorce  from  her  for  desertion  did  not  prevent  his  subsequent  adul- 
tery from  being  such  a  violation  of  his  marital  duties  as  would  preclude  him 
from  taking  advantage  of  her  wrong.    Libel  dismissed. 


(147  Mass.  326) 

Bailey  et  ah  v.  Hemenway  et  al. 
{Suvreme  JudicUU  Court  of  Masaachusetts.    Suffolk.    June  28, 188S.) 

Feauds,  Statutb  or— Coktbacts  Relath^o  to  Land— TBusTs—RssuxTnro  Trusts. 
The  three  plaintiffs  entered  into  an  oral  agreement  with  defendant  that  the  foor 
should  huy  certain  lands  in  Maine  in  equal  shares.  The  defendant  took  a  hond  for 
a  deed  securing  two-fifths  to  himself,  and  one-fifth  to  each  of  the  plaintiffs;  but  it 
did  not  appear  that  the  money  to  huy  the  land  was  oontrihuted  equally.  The  plain- 
tiffs prayed  that  it  mi^ht  be  decreed  that  defendant  held  one-twentieth  of  the  land 
in  trust  for  each  of  tiae  plaintiffs.  Hetd,  that  there  was  no  resulting  trust,  and 
the  statute  of  frauds  was  accordinGrly  a  defense. 

Reserved  case  from  supreme  judicial  court*  Suffolk  county;  Holmes,  Judge. 

Bill  in  equity  by  James  H.  Bailey,  William  C.  Halway,  and  John  X.  Ames 
against  Charles  P.  Hemenway,  William  B.  Bacon,  Charles  J.  Morrell,  and 
Cornelius  Sullivan,  to  enforce  an  alleged  trust.  The  bill,  as  originally  filed, 
was  demurred  to,  and  as  to  the  first  three  defendants  was  dismissed  by  con- 
sent of  plaintiffs,  leaving  the  bill  as  recast  to  run  against  the  defendant  Sulli- 
van alone.  The  case  was  heard  in  the  supreme  judicial  court  before  a  ifingle 
justice,  and  reserved  for  the  full  court. 
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E,  R.  Hoar  and  T.  N.  Talbot,  for  plaintiffs. 

Upon  the  question  of  jurisdiction,  the  plaintiffs  cite  the  following  decis« 
ions:  Barrell  v.  Benjajnin,  15  Mass,  354;  Wright  v.  Oakley,  5  Mete.  400; 
Peabody  v.  Hamilton,  106  Mass.  217;  Pingree  v.  Coffin,  12  Gray,  304;  Brown 
V.  Desmond,  100  Mass.  267;  Spurr  w.Scoville,  3  Gush.  578;  Massie  v.  l^aite, 
6  Granch,  158-160.  Also,  Dudley  v.  Bachelder,  53  Me.  403.  The  defendant's 
knowledge  was  not  the  knowledge  of  his  individual  co-partners.  His  action 
in  this  regard  was  without  their  "knowledge,  consent,  privity,  or  subsequent 
approbation. "  Lacey  v.  Hill,  4  Gh.  Div.  549.  In  respect  of  payment,  the  trust 
fails  only  when  the  plaintiff  has  "made  no  payment"  when  he  did  not  pay 
"any  part  of  the  purchase  money. "  Bot^ord  v.  Burr,  2  Johns.  Gh.  405;  BarU 
leti  V.  PickersgilU  4  East,  576,  note;  Smith  v.  Bumhams  3 Sum.  435;  Pinnock 
V.  Clough,  16  Vt.  500.  See  McQowan  v.  McQoioan,  14  Gray,  119,  and  Crop  v. 
Norton,  2  Atk.  74,  9  Mod.  233.  See,  also,  Wray  v.  iiteele,  2  Ves.  &  B.  388; 
McDonough  v.  O'Neil,  113  Mass.  92;  Heard  w.Pilley,  3  L.  R.  4  Gh.  548;  Page 
v.  Page,  8  N.  H.  187 ;  Boyd  v.  McLean,  1  Johns.  Gh.  583;  Buck  v.  Pik^,  11  Me. 
9;  Pillsbury  y.Pillsbw-y,. 17  Me.  107. 

William  Q,  Russell  and  J,  B.  Richardson,  for  defendants. 

Morton,  G.  J.  The  statutes  of  Maine,  like  those  of  this  commonwealth, 
provide  that  no  action  shall  be  maintained  upon  any  contract  for  the  sale  of 
lands,  or  any  interest  in  or  concerning  them,  unless  the  contract,  or  some 
memorandum  thereof,  is  in  writing,  and  signed  by  the  party  to  be  charged; 
and  that  there  can  be  no  trust  concerning  lands,  except  trusts  arising  or  re- 
sulting by  implication  of  law,  unless  created  or  declared  by  some  writing 
signed  by  the  party  or  his  attorney.  The  bill  in  this  case,  as  amended,  pro- 
ceeds upon  the  ground  that  the  three  plaintiffs  and  the  defendant  Sullivan 
entered  into  an  agreement  that  they  would  buy  certain  land  and  other  property 
in  Maine;  that  each  was  to  have  an  interest  of  one-quarter  in  the  purchase; 
that  the  defendant  came  to  Boston,  and,  in  violation  of  the  agreement,  pro- 
cured a  bond  from  the  owners  of  the  land  and  property,  conditioned  that  they 
should  convey  the  same,  one-fifth  to  each  of  the  plaintiffs,  and  two-fifths  to 
the  defendant;  and  it  alleges  that  the  plaintiffs,  respectively,  furnished  money 
and  credits,  requisite  for  making  said  purchase,  in  the  proportion  of  one-fourth 
each.  The  prayer  is  that  the  court  decree  that  the  defendant  holds  one-twen- 
tieth of  the  said  two-fifths  interest  which  he  has  under  said  bond  as  the  trus- 
tee and  for  the  sole  benefit  of  each  of  the  plaintiffs.  The  defendant  pleads 
the  statute  of  frauds,  alleging  that  the  subject  of  the  agreement  was  princi- 
pally land,  and  that  the  alleged  agreement  was  not  in  writing,  and  tliere  was 
no  memorandum  or  note  thereof  in  writing,  and  denying  that  the  plaintiffs 
furnished  eiich  one-quarter  of  the  money  and  credits  necessary  for  the  pur- 
chase. The  master  to  wliom  the  case  was  referred  has  found  that  an  oral 
agreement  was  mtOde,  substantially  as  alleged  in  the  bill,  and  that  it  was  not  re- 
duced to  writing,  and  no  memorandum  or  note  thereof  in  writing  was  signed 
by  the  defendant,  and  that  the  property  purchased  was  principally  land. 

It  is  clear  that  the  agreement  in  question,  as  it  relates  principally  to  land, 
is  within  the  statute  of  frauds,  and  that  no  trust  in  the  land,  or  in  the  equita- 
ble title  acquired  by  the  defendant  under  the  bond,  can  be  enforced  against 
him  unless  there  is  a  trust  arising  or  resulting  by  implication  of  law.'  The 
doctrine  in  regard  to  resulting  trusts  is  settled  by  numerous  decisions,  a  few 
only  of  which  need  be  referred  to.  When  the  money  for  the  purchase  of  land 
is  paid  or  furnished  by  one  person,  and  the  deed  is  taken  in  the  name  of  an- 
other, there  is  a  resulfing  trust  created  by  implication  of  law  in  favor  of  the 
former.  It  is  also  true  that,  when  one  person  pays  the  money  for  a  specific 
share— an  aliquot  part — of  the  land,  such  as  one-half  or  one-quarter,  or  other 
fixed  fraction  of  the  whole,  and  the  title  to  the  whole  is  taken  in  the  name  of 
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another*  a  trust  results  in  favor  of  che  former  for  such  aliquot  part.  But  a 
general  contribution  of  a  sum  of  money  towards  the  entire  purchase  is  not 
sufficient  to  produce  this  result.  When,  therefore,  one  makes  an  oral  con- 
tract with  another  that  the  latter  shall  boy  land  on  joint  account,  and  he,  in 
violation  of  the  contract,  takes  the  deed  to  himself,  no  trust  results  in  favor 
of  the  former,  as  to  one-half  of  the  land,  unless  it  is  shown  that  he  furnished 
the  money  for  the  one-half;  in  otiier  words,  that  it  was  bought  with  his 
money.  McQutoan  v.  MoOowan,  14  Gray,  119;  Fickett  v.  Durham,  109  Mass. 
419;  McDonough  v.  O'Neih  113  Mass.  92;  Parsons  v.  Phelan,  134  Mass.  109; 
Collins  V.  Stdlican,  135  Mass.  461 ;  Dudley  v.  Bachelder,  53  Me.  403;  Smith 
V.  Jfuniham,  3  Sum.  435.  Tliese  principles  are  decisive  of  the  case  at  bar. 
The  plaintiffs  and  the  defendant  entered  into  an  agreement  that  lie  should 
purchase  the  land  in  question  on  their  joint  account,  each  to  have  one-quarter 
interest  in  the  purchase.  There  was  no  written  contract  and  no  memoran- 
dum in  writing  signed  by  the  defendant.  He  took  a  bond  for  a  deed  of  the 
land  by  which  he  was  to  have  two-tifths,  and  each  of  the  plaintiffs  was  to  have 
one-fifth.  There  being  no  memorandum  in  writing,  no  trust  can  arise  or  be 
attached  to  the  two-fifths  held  by  the  defendant  unless  the  facts  show  a  re- 
sulting trust  by  implication  of  law.  To  produce  this  result,  it  must  appear 
that  each  of  the  plaintiffs  contributed  and  furnished  one-quarter  part  of  the 
money  and  credits  paid  for  the  bond.  The  master  has  stated  in  detail  the 
manner  in  which  the  defendant  raised  the  money  and  credits  necessary  to  pro- 
cure the  bond.  Without  going  into  particulars,  it  is  enough  to  say  that  it 
was  not  obtained  by  each  of  the  parties  paying  or  furnishing  an  aliquot  foui-th 
part.  The  plaintiffs  each  made  a  general  contribution  for  the  purpose,  vary* 
ing  in  amounts;  the  defendant  contributed  part,  and  raised  a  part  by  a  mort- 
gage of  his  personal  property;  and  a  part  was  furnished  by  the  firm  of  which 
the  parties  are  members.  Upon  no  aspect  of  the  evidence  can  it  be  held  that 
each  contributed  a  greater  part  of  the  purchase  money,  so  that  the  plaintiffs 
can  claim  that  it  was  their  money  and  credits,  in  the  proportion  of  one-quar- 
ter each,  which  purchased  the  land  or  the  bond.  The  fact  that  they  after- 
wards offered  to  equalize  the  payments,  or,  as  the  master  states,  **to  indem- 
nify and  reimburse  Sullivan  any  contribution  he  hsid  made  in  excess  of  one- 
fourth,  "  is  of  no  avail,  except  as  evidence  that  one-fourth  had  not  been  fur- 
nished by  each.  A  resulting  trust  depends  upon  the  fact  that  the  money  of 
the  person  claiming  it  was  used  in  the  purchase,  and  it  cannot  be  raised  by 
any  future  payments  or  tender.  "The  trust,"  says  Chancellor  Kent,  "results 
from  the  original  transaction  at  the  time  it  takes  place,  and  at  no  other  time, 
and  it  is  founded  on  the  actual  payment  of  the  money,  and  on  no  other  ground. 
It  cannot  be  mingled  or  confounded  with  any  subsequent  dealings  whatever." 
BoUford  V  Burr,  2  Johns.  Ch.  405;  Richards  v.  Marion,  101  Mass.  482. 
We  are,  for  these  reasons,  of  opinion  that  there  was  no  trust  resulting  by  im- 
plication of  law  upon  which  this  bill  can  be  maintained. 

In  view  of  the  result  we  have  reached,  the  defendant's  claim  that,  this  be- 
ing a  case  of  foreign  parties  litigating  respecting  land  in  another  state,  the 
court  ought,  in  its  discretion,  to  refuse  to  entertain  jurisdiction,  need  not  be 
discussed  at  length.  There  is  no  doubt  that  the<:oiirt  has  jurisdiction ;  and, 
as  the  case  lias  been  fully  heard,  we  have  deemed  it  best  to  decide  it  upon  its 
merits.    Bill  dismissed. 


(147  Mass.  842) 

DORAK  V.  COHKN. 

{Supreme  Judicial  Court  of  Massachusetts.    Suffolk.    June  27, 1888.) 

Attaohmbnt— Bond  ton  Dissolution  — Dischaaqb  or  Surett— Plsaoinq— Ambnb- 

VBNT. 

In  a  suit  against  the  owner  of  a  steam-boat  for  running  down  a  sail-boat,  the  orig- 
inal declaration  set  out  that  the  sail-boat  was  rendered  unlit  for  use,  that  it  was 
worth  $200,  and  that  plaintiff  *^  was  damaged  to  that  extent,  and  otherwise. "    Heldf 
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that  an  amendment  adding  a  connt  making  a  olaim  also  for  personal  injuries  by  the 
collision  did  not  introduce  a  new  cause  of  action,  and  aocoralngly  the  sureties  on  a 
bond  to  dissolve  an  attachment  were  not  thereby  released. 

Exceptions  from  superior  court*  Suffolk  county;  Hammond*  Judge. 

Action  of  contract  by  Francis  Doran  against  Samuel  Cohen,  the  defendant 
being  surety  on  a  joint  and  several  bond  given  to  dissolve  an  attachment  in 
an  action  of  tort  brought  by  the  plaintiff  against  one  Swift.  The  superior 
court,  healing  the  case  without  a  jury,  found  for  the  defendant,  and  the  plain- 
tiff excepted. 

John  H.  Foncef  for  plaintiff. 

The  statute  relied  on  by  the  defendant  (Pub.  St.  c.  167,  §  85)  has  not  been 
interpreted  as  relieving  a  surety,  who  has  received  no  notice  of  an  amendment, 
in  every  case.  Tucker  v  White,  5  Alien,  323.  See,  also,  Wood  v.  Denny ^  7 
Gray,  540;  Haven  v.  Snow,  14  Pick.  33,  34;  Miller  v.  Clark,  8  Pick.  412.  The 
amendment  in  the  present  case  did  not  introduce  a  new  cause  of  tiction.  "At- 
torney's testimony  was,  therefore,  rightfuUy  admitted.**  Freeman  v.  Creech, 
112  Mass*  180,  and  Ball  v.  Claflin,  5  Pick.  803,  are  to  the  same  effect.  Cut- 
ter v.  Riehardeon,  125  Mass.  72;  Smltli  v.  Palmer,  6  Cush.  513.  Damages 
for  injuries  to  person  and  property  may  be  covered  in  the  same  action.  John- 
eon  V.  Holyoke,  105  Mass.  80. 

R>  /•  McKelleget,  for  defendant. 

The  count  added  to  the  declaration  after  the  same  was  filed  in  court  and 
after  the  bond  was  given  introduced  a  claim  for  damage  to  the  plaintiff's  per- 
son in  addition  to  the  one  for  damage  to  his  property.  This  undoubtedly  in- 
creased the  liability  by  letting  in  a  new  and  distinct  demand,  and.  as  the 
surety  had  no  notice  of  the  amend ment,  the  effect  was  to  discharge  him.  Pub. 
St.  c  167,  §  85;  Waiie  v.  Crooker,  1  Pick.  203;  Freeman  v.  Creech,  112  Mass. 
180;  Kellogg  v.  Kimball,  142  Mass.  124,  7  N.  £.  Rep.  728.  The  surety  must 
have  understood  that  he  made  himself  responsible  in  no  possible  event  for 
more  than  the  amount  recoverable  under  the  original  declaration.  Prince  v. 
Clark,  127  Mass.  599-601.  Amendments  in  form  merely  will  not  dissolve  an 
attachment  or  discharge  bail.  To  have  this  effect,  the  amendment  must  be 
such  as  to  let  in  some  new  demand  or  new  cause  of  action.  Smith  v.  Palmer, 
6  Cush.  513;  Wood  v.  Denny,  7  Gray,  540;  Haven  v.  Snow,  14  Pick.  33,  34; 
Wight  V.  Hale,  2  Cush.  493;  Haynee  v.  Morgan,  3  Mass.  210.  No  amount 
of  testimony  would  prove  that  a  count  for  an  injury  to  a  sail-boat  and  a  count 
for  personal  injury  are  for  the  same  cause  of  action,  even  if  both  were  caused 
by  the  same  collision.  Miller  v.  Clark,  8  Pids.  412;  Cutter  v.  Richardeon, 
125  Mass.  72;  Wood  v.  Denny,  7  Gray,  540. 

Morton,  C.  J.  The  sureties  upon  a  bond  to  dissolve  an  attachment  are  not 
discharged  by  an  amendment  of  the  dechtration,  unless  its  effect  ia  to  let  in  a 
new  cause  of  action,  and  thus  to  impose  upon  them  a  liability  greater  than  that 
which  they  assumed  by  signing  the  bond.  The  original  declaration  may  be 
impei*fect  and  insufficient,  but  any  amendment  to  cure  such  defect  will  not 
discharge  a  surety  or  release  bail,  unless  it  introduces  a  new  cause  of  action. 
The  obligation  of  the  surety  is  to  pay  the  plaintiff  in  the  action  the  amount  he 
shall  recover  therein,  and  the  surety  cannot  take  advantage  of  formal  def.ects 
in  the  declaration.  Wood  v.  Denny,  7  Gray,  540;  Cain  v.  Rockwell,  132  Mass. 
198;  Kellogg  v.  Kimball,  142  Mass.  124,  7  N.  E.  Rep.  728.  In  the  case  be- 
fore us,  the  two  counts  of  the  declaration  are  for  the  same  cause  of  action. 
The  gist  of  each  is  that  the  defendant  negligently  managed  his  steam-boat  so 
as  to  run  down  the  sail-boat  of  the  plaintiff  when  he  was  sailing  in  it,  using 
due  care.  Each  count  sets  out  the  same  tortious  act  of  the  defendant  as  the 
cause  of  action.    They  differ  only  in  that  the  original  count  sets  out  that  the 
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plaintiff's  sail-boat  was  rendered  unfit  for  aae,  that  it  was  worth  $200,  and 
that  he  was  "damaged  to  that  extent,  and  otherwise;^  while  the  amended 
coont  alleges  that  he  was  injured  in  bis  person.  The  plaintiff  could  not  le- 
gally maintain  more  than  one  action  for  the  same  tortious  act.  He  could  not 
divide  the  tort,  and  have  one  action  for  the  injury  to  his  property  and  another 
for  the  injury  to  bis  person.  Bennett  v.  Hood,  1  Allen,  47;  Trask  ▼.  Rail- 
road  Co,,  2  Allen,  331.  This  is  upon  the  ground  that  he  could  not  maintain 
.two  suits  for  the  same  cause  of  action.  As  the  two  counts  are  for  the  same 
cause  of  action,  we  are  of  opinion  that  the  allowance  of  the  second  count  as 
an  amendment  did  not  discharge  the  sureties  on  the  bond  to  dissolve  the  attach- 
ment.   Exceptions  sustained. 


(U7  Mass.  813) 

Harbis  9.  Garter. 
{Supreme  Judicial  Court  of  Maaaachusetta.    Suffolk.   June  21, 1888.) 

PaBTNBBSHIP— ACOOUNTIKO— DiVIBION  OF  PROFITS— INTBBBST  ON  CAPITAL. 

An  oral  agreement  of  partnership  speciAed  the  amount  of  capital  to  be  famished 
by  each  partner,  but  not  bow  the  profits  should  be  divided,  ana  it  appeared  that,  if 
interest  should  be  aUowed  on  capital  furnished,  one  partner,  who  belbro  his  admis- 
sion to  the  firm  was  employed  by  the  other  at  S8,000  a  year,  with  7  per  cent,  inter- 
est on  $10,000  of  his  used  in  the  business,  would  liave  been  entitled  to  1^50  a  year, 
and  had  drawn  out  more  than  his  share  of  the  profits  and  his  entire  capital.  Dur- 
ing the  12  years  the  partnership  lasted,  annual  statements  wore  made  by  the  book- 
keeper, with  memorofiida  on  them  that  interest  on  capital  was  not  computed.  Held, 
that  the  profits  should  be  evenly  divided,  without  regard  to  the  capital  furnished. 

Beserved  case  from  supreme  judicial  court,  Suffolk  county;  Deyens,  Judge. 

Bill  in  equity  by  Amos  H.  Harris  against  Solomon  Carter  for  an  account  of 
the  business  and  affairs  of  a  copartnership  formerly  existing  between  the 
plaintiff  and  defendant.  Heard  In  the  supreme  judicial  court,  before  Dbyens,. 
J.,  and  reserved  for  the  full  court.    The  facts  appear  in  the  opinion. 

George  D.  NoyeSt  for  plaintiff. 

Henry  Q.  Nichols^  for  defendant. 

As  to  the  division  of  profits,  the  general  rule  is  stated  in  the  most  recent 
work  on  the  law  of  paitnership  as  follows:  "In  the  absence  of  agreement  or 
evidence  as  to  the  proportions  of  profit  and  loss  to  be  divided  between  the 
partners,  the  presumption  is  in  favor  of  the  equality  of  the  shares.  It  makes 
no  difference  that  one  partner  has  contributed  all  the  capital,  and  the  other 
only  services  or  skill,  for  the  court  cannot  set  a  proportional  value  upon  these 
respective  contributions.  ♦  ♦  *  it  follows,  from  the  same  reasons,  that  if 
the  contribution  to  capital  is  in  unequal  proportions,  the  profits  and  losses  are 
not  presumably  to  be  shared  in  the  ratio  of  the  shares  of  capital,  but  equally. " 
Bates,  Partn.  §  181;  Peacock  v.  Peacock,  16  Ves.  49,  2  Camp.  45;  Thompson 
V.  Williamson,  7  Bligh,  (N.  S.)  432.  See,  also,  Totimer  v.  Lane's  AdmW,  ^ 
Leigh,  262;  and  Hopfha27,  J.,  in  a  dissenting  opinion  in  the  case  of  Has- 
brouck  v.  Childs,  3  Bosw.  114;  1  Dom.  Civil  Law,  tit.  8,  §  5.  See,  also^ 
Poth.  Partn.  notes  15,  16,  78;  Story,  Partn.  (7th  Ed.)  §  25.  See  Jackson  v. 
Crapp,  82  Ind.  422.  As  no  agreement  was  made  for  salaries  to  the  pai*tners» 
and  no  settlement  of  partnership  accounts  has  ever  been  made,  profits  are  to 
be  ascertained  by  adding  what  has  been  drawn  out  by  the  partners  to  the 
amount  of  other  net  assets  on  hand  at  the  time  of  dissolution ;  and,  subtract- 
ing the  original  capital,  the  balance  is  to  be  considered  profits,  and  these 
should  be  divided  in  proportion  to  the  contribntions  of  capital,  and  whatever 
has  been  withdrawn  by  either  partner  in  excess  of  the  amount  so  ascertained 
to  be  his  share  will  constitute  a  debt  to  the  firm.  Stoiy,  Partn.  (7th  Ed.)  § 
21,  note  4.  As  to  interest  on  capital,  see  2  Ewell,  Lindl.  Partn.  *788,  note  2; 
Millar  v.  Craig,  6  Beav.  433.  See,  also,  Qyger's  Appeal,  62  Pa.  St.  73; 
Buckingham  v.  Ludlum^  29  N.  J.  Eq.  845;  Beacham  v.  Eckford^  2  Sandf. 
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Ch.  116;  Monis  v.  Allen,  14  N.  J.  Eq.  44;  Ligare  ▼.  Peacock,  109  111.  94; 
Po7id  V.  Clark,  24  Conn.  370.  See,  also,  1  Greenl.  Ev.  §  197;  per  Lord  Hari>- 
wiCKE,  in  Willis  t.  Jemegan,  2  Atk.  252.  The  defendant  is  not  estopped  to 
claim  interest  by  the  fact  that  no  interest  account  was  kept  on  the  books. 
Stoughton  v.  Lynch,  2  Johns.  Ch.  209. 

W.  Allen,  J,  The  only  exceptions  taken  to  the  master's  report  are  to  his 
findings  that  the  profits  and  losses  should  be  equally  borne  by  the  partners, . 
and  that  no  interest  should  be  allowed  to  either  partner  upon  capital  or  upon 
sums  drawn  out.  The  oral  agreement  of  copartnership  specifi&s  the  amount 
of  capital  to  be  supplied  by  each  partner,  and  was  silent  as  to  almost  every 
other  particular.  Nothing  was  said  in  it  about  sharing  profits  and  losses,  or 
about  interest,  or  about  sums  to  be  drawn  out  by  the  partners;  though  it  was 
understood  that  each  partner  was  to  draw  out  what  was  necessary  for  ex- 
penses of  living.  The  capital  was  about  063,000,  010,000  of  which  was  put 
in  by  Harris,  and  the  rest  by  Carter.  The  partnership  continued  for  12 years 
with  no  more  definite  agreement;  each  partner  drawing  what  was  needed  for 
his  personal  expenses,  and  at  its  dissolution  the  assets  were  less  than  the 
amount  of  the  capital  put  in.  The  profits  referred  to  in  the  report  are  the 
amount  of  the  net  earnings  so  drawn  out  by  the  partners.  The  intention  of 
the  parties  to  share  these  profits  equally  is  manifest.  There  was  no  agree- 
ment that  interest  should  be  paid,  and  the  circumstances  negative  such  an 
intention.  Nothing  was  said  about  it  until  after  the  dissolution  of  the  part- 
nership. The  plaintiff  had  been  a  salesman  with  the  firm  of  Carter  &  Wiley» 
of  which  the  defendant  was  a  member,  on  a  salary  of  $3,000.  and  had  also  the 
interest  at  7  per  cent,  on  $10,000  which  he  lent  to  the  firm,  and  he  gave 
up  his  salary,  and  put  his  money  into  the  new  partnership,  from  which  he  re- 
ceived, upon  an  average,  less  than  $2,500  a  year.  It  was  understood  that  the 
business  was  not  profitable  or  prosperous.  The  average  amount  of  profits 
was  less  than  $4,500  a  year.  The  whole  amount  drawn  out  by  both  parties 
during  the  12  years  exceeded  by  more  than  $8,000  the  whole  amount  of  the 
profits.  Interest  on  the  capital  deducted  from  the  average  earnings  would 
have  left  $700  as  the  average  annual  profits.  The  change  from  clerk  to  part- 
ner, if  interest  was  to  be  allowed  on  capital,  would  have  reduced  the  plain- 
tiff's income,  not  borrowed  from  capital,  from  $3,700  to  $950  a  year,  to  the 
corresponding  advantage  of  the  defendant.  Yet  the  parties  went  on  for  12 
years  with  the  understanding  that  each  should  draw  out  what  was  necessary 
for  his  living  expenses,  and  each  in  fact  drawing  out  one-half  of  the  earn- 
ings  and  more;  the  excess  drawn  out  by  each  having  nearly  the  proportion 
to  the  excess  drawn  out  by  the  otlier  that  the  capital  put  in  by  him  bore  to 
the  capital  put  in  by  the  other.  The  whole  amount  drawn  out  was  $64,859, 
which  was  $8,560  in  excess  of  the  profits.  Of  this  excess  $7,331  was  drawn 
out  by  the  defendant,  and  $1,229  by  the  plaintiff,  which  was  nearly  the  pro- 
portion of  the  capital  put  in  by  them.  There  can  be  no  doubt  that  the  under- 
standing was  that  the  parties  should  have  a  right  to  draw  out  what  was  nee* 
ossary  for  their  personal  expenses  equally,  to  the  extent  of  the  profits,  and  be- 
yond that  in  the  proportions  of  the  capital  put  in  by  them  respectively.  If 
interest  was  not  to  be  credited  to  capital,  the  plaintiff  in  fact  drew  out  $127.28 
less,  and  the  defendant  that  amount  more,  than  they  were  respectively  en- 
titled to;  if  interest  was  to  be  allowed  on  capital,  the  plaintiff  drew  out 
not  only  his  own  capital,  but  over  $6,000  that  belonged  to  the  defendant. 
This  result  must  have  been  obvious  to  the  parties  had  their  attention  been 
given  to  the  matter.  Annual  statements  were  made  by  the  book-keeper  tc 
the  partners,  which  called  their  attention  to  the  matter  of  interest  on  capital, 
and  it  is  incredible  tliat  the  parties  should  have  pursued  the  course  they  did, 
without  mentioning  the  subject,  if  they  had  not  understood  that  interest  was 
not  to  be  allowed.    Interest  on  capital  never  was  computed  or  included  in  the 
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annual  statement,  and  the  only  reference  to  it  in  the  statement  was  a  memo<» 
randum  by  the  book-keeper  saying  that  interest  on  capital  was  not  computed. 
The  evidence  not  only  &iils  to  show  an  agreement  that  interest  was  to  be  al- 
lowed upon  the  capital,  but  affords  a  strong  inference  to  the  contrary.  We 
think  that  the  findings  of  the  master  which  were  excepted  to  were  correct, 
and  that  the  account  is  correctly  stated  by  him  in  conformity  with  them. 
Decree  for  plaintiff. 


(147  Mass.  835) 

Hecht  et  ah  v.  Batchelleb  et  ah 
(Supreme  Judicial  Court  of  Masaachusetts.    Suffolk.    June  28, 1888.) 

Negotiablx  Instbumestb— Transfer  without  Recourse— Insolvency  of  Maker. 

The  payees  of  a  promissory  note  sold  it  through  a  broker,  "without  recoursow "  two 
hours  after  the  makers  had  made  a  voluntary  assignment  under  the  laws  oi  Ohio 
for  the  benefit  of  creditors;  neither  buyer,  seller,  nor  broker  knowing  of  that  fact. 
Held,  that  the  buyer  could  not  recover  of  the  seller  on  the  ground  of  failure  of  con- 
sideration or  mistake,  as  he  got  the  Identical  note  he  bargained  for,  nor  on  an  im- 
plied warranty,  and  taat  he  must  bear  the  loss  himself. 

Exceptions  from  superior  court,  Suffolk  county;  Mason*  Judge. 

Action  of  contract  by  Isaac  Hecht  and  another  against  Alfred  H.  Batcheller 
and  another,  which  was  tried  in  the  superior  court  without  a  jury,  upon  the 
following  agreed  statement  of  facts:  On  or  about  November  I,  1886,  the  de- 
fendants, boot  and  shoe  manufacturers  at  Boston,  sold  to  J.  &  8.  B.  Sachs,  shoe 
dealers,  of  Olncinnati,  Ohio,  a  bill  of  goods,  and,  in  payment,  received  a  promis- 
sory note  for  $2,091.38,  signed  by  J.  &  S.  B.  Sachs,  and  dated  November  3, 1886. 
On  or  before  November  27, 1886,  the  defendants,  in  tlie  usual  course  of  business, 
placed  said  note  with  Rogers,  Wood,  Lorlng  &  Co.,  of  Boston,  brokers  in  pom- 
mercial  paper,  with  directions  to  sell  the  same.  The  plaintiffs,  for  a  long  time 
previous  to  November  27, 1886,  were  in  the  habit  of  buying  commercial  paper, 
including  commercial  paper  of  J.  &  S.  B.  Sachs,  both  through  said  brokers 
and  others.  About  1  o'clock  on  that  day,  J  H.  Hecht,  one  of  the  plaintiffs, 
inquired,  on  behalf  of  his  firm,  of  said  brokers,  what  paper  they  had  to  sell, 
and  was  shown  a  lot  of  notes,  including  the  J.  &  S.  B.  Sachs  note  above  men- 
tioned. The  plaintiffs  then  purchased  that  note  for  $1,950.22  in  cash;  neither 
the  defendants,  nor  anyone  in  their  behalf,  indorsing  the  note,  or  making  any 
representation  In  respect  to  it.  The  oote  was  immediately  delivered  to  the 
plaintiffs,  who  paid  said  amount  by  check.  Neither  the  plaintiffs  nor  the  de- 
fendants nor  the  brokers  had,  at  the  time  of  the  sale  of  the  note,  any  knowl- 
edge about  the  solvency  or  insolvency,  or  the  continuance  in  business,  of  the 
makers  of  the  said  note,  further  than  what  was  generally  known  to  the  busi- 
ness community  of  Boston  at  the  time;  and  both  the  plaintiffs  and  defendants 
knew  the  financial  standing  of  said  J.  &  S.  B.  Sachs  as  given  by  the  mercan* 
tile  agencies.  At  7  minutes  past  11  o'clock,  Boston  time,  on  said  November 
27,  1886,  that  is,  about  two  hours  before  the  sale  of  the  note  to  the  plaintiffs, 
the  firm  of  J.  &  S.  B.  Sachs  failed,  and  made  a  voluntary  assignment  of  all 
their  assets  for  the  benefit  of  their  creditors,  and  ceased  to  do  business  there- 
after. Both  the  plaintiffs  and  defendants  first  learned  of  the  failure  of  J.  & 
S.  B.  Sachs  at  3.30  P.  h.  on  said  November  27th.  Immediately  after  receiv- 
ing information  of  the  failure,  the  plaintiffs  offered  to  return  the  note  to  the 
defendants,  and  demanded  a  return  of  the  money  paid  by  them  therefor,  claim«> 
ing  that  it  had  been  paid  under  a  mistake;  but  the  defendants  declined  to  take 
back  the  note  or  return  the  money.  It  was  also  agreed  that  "it  is  the  univer- 
sal custom  of  note  brokers  not  to  offer  for  sale  the  paper  of  any  person  whom 
they  have  reason  to  believe  to  have  failed  or  made  an  assignment."  And  the 
case  was  submitted  to  the  court  upon  the  facts,  with  a  right  to  draw  such  in- 
ferences as  a  j  ury  might  draw  therefrom.  The  def endan ts  requested  the  court 
to  rule:  (1)  Upon  the  agreed  facts,  judgment  should  be  for  the  defendants. 
(2)  From  the  agreed  facts  as  stated,  there  are  no  inferences  of  further  facts 
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which  the  court  or  jury  could  or  ought  to  draw.  (3)  If  the  court  finds  that 
neither  the  plaiutiffs  nor  defendants,  at  the  time  of  the  sale  of  the  note  spoken 
of  or  inquired  about,  knew  anything  relative  to  the  then  continuance  in  busi- 
ness of  the  makers  of  the  note,  and  that,  during  the  transaction,  plaintiffs  and 
defendants  both  stood  upon  an  equal  footing,  judgment  should  be  for  the  defend- 
ants. The  court  refused  so  to  rule,  and  found  for  the  plaintiffs*  and  the  de- 
fendants excepted. 

Tyler  B.  King,  for  defendants. 

It  is  well  settled  that  one  who  sells  a  promissory  note  without  indorsing  it, 
or  (which  is  the  same)  indorsing  it  "without  recourse,"  guaranties  what  is 
called  the  genuineness  of  the  instrument.  But  he  does  not  warrant  the  solv- 
ency of  the  maker,  nor  any  circumstances  connected  with  the  maker^s  life  or 
means  or  business  which  would  or  might  affect  the  mind  of  a  purchaser,  un- 
less he  makes  special  representations  of  this  nature  at  the  time  of  the  sale. 
The  agreed  facts  disclose  no  such  representations  in  the  case  at  bar.  Crf^ft 
V  Fleming,  46  Pa.  St.  140;  Jones  v.  Hyde,  5  Taunt.  488;  Bx  parte  Roberts, 
2  Cox,  171;  Gumey  v.  Womersley,  4  EI.  &  Bl.  133,  139;  Chalm.  Dig.  Bills  & 
N.  art.  224  et  seq.;  Byles.  Bills,  160;  2.  Rand.  Com.  Paper,  §  786;  Brown  v. 
Montgomery,  20  N.  Y.  287;  Watson  v.  Chesire,  18  Iowa,  202.  The  defendants' 
sixth  request  for  rulings  should  have  been  granted.  Fenn  v.  Harrison,  3 
Term  B.  759,  (words  of  Lord  Chief  Justice  EIj^yon;)  Fydell  v.  Clark,  1  £sp. 
447.  A  promissory  note  comes  into  the  world  complete  when  it  is  signed  and 
delivered.  Where  a  note  has  been  sold  without  indorsement,  any  mistake  (to 
avoid  the  sale)  must  have  been  a  mistake  in  regard  to  the  genuineness  of  the 
note.  This  principle  Wiis  recognized  by  the  civilians  before  the  time  of  Jus- 
tinian. This  same  principle  has,  it  is  believed,  been  maintained  constantly 
in  the  American  decisions,  with,  perhaps,  one  exception,  only.  This  case, 
which  is  believed  to  be  at  variance  with  all  other  English  and  American  cases, 
is  Harris  v.  Bank,  15  Fed.  Bep.  786.  But,  in  rendering  this  opinion,  the  court 
expressly  say  that  they  follow  the  principle  laid  down  in  Bank  v.  Lighthody^ 
13  Wend.  101;  RoherU  v.  Fisher,  43  N.  Y.  159.  See  Camidge  v,  Allenby, 
6  Bam.  &  C.  373.  Most  clear  in  opposition  to  this  is  Bayard  v.  Shwnk,  1 
Watts  &  S.  92.  With  this  compare,  also,  Alexamder  v.  Ower^,  1  Term  R.  225; 
Ellis  V.  Wild,  6  Mass.  321 ;  1  BenJ.  Sales,  §  53;  Scott  v.  Littledale,  8  £L  t&  Bl. 
815. 

Samuel  D.  Warren,  Jr.,  and  Louis  7).  Brandeis,  for  plaintiffs. 

As  the  makers  of  the  note  had,  at  the  time  of  the  supposed  sale,  already  made 
an  assignment  for  the  benefit  of  their  creditors,  and  gone  out  of  business,  the 
note  had  ceased  to  be  "business  paper,"  and  the  plaintiffs  were  entitled,  upon 
offering  to  return  the  note,  to  recover  the  amount  paid.  Where  an  agreement 
is  made  for  the  sale  of  a  specific  thing,  and  there  exists  in  the  minds  of  the 
parties  a  mutual  mistake  as  to  some  attribute  of  the  thing,  the  sale  will  be 
either  valid  or  void  according  to  the  relation  which  that  attribute  bears  to  the 
thing  itself.  Pol.  Cont  (1th  Ed.)  427,  436.  See  Iron  Co.  v.  Insurance  Co., 
134  Mass.  433,  436;  Kennedy  v.  Mail  Co.,  L.  B.  2  Q.  3.  580,  586,  587.  If 
the  thing  contracted  for  proves  to  be  substantially  different,  that  is,  different 
in  kind,  from  what  the  parties  supposed  it  to  be,  the  result  is  the  same  as 
if  it  did  not  exist  at  all.  See  Cooper  v.  Phibbs,  L.  B.  2  H.  L.  149,- 170; 
Fleettvood  v.  Broion,  9  N.  E.  Bep.  352;  Couturier  v.  Hastie,  5  H.  L.  Cas.  673; 
Allen  V.  Hammond,  11  Pet.  63;  Hitchcock  v.  Biddings,  4  Price,  135.  The 
books  contain  cases  closely  analogous  in  their  facts  to  the  one  at  bar.  Har* 
ris  v.  Bank,  15  Fed.  Bep.  786;  Stewart  v.  Orvis,  47  How.  Pr.  518;  Leger  v. 
Bonruiffe,  2  Barb.  475.  See  Benedict  v.  Field,  16  N.  Y.  595;  Wood  v.  SJiel- 
don,  42  N.  J.  Law.  421;  Thrall  v.  Newell,  19  Vt.  202;  Roberts  v.  FUher,  43 
If.  Y.  159;  Emmerson's  Case,  L.  B.  1  Ch.  433;  Faine  v.  Hutohinson,  L.  B. 
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3  Ch.  888.  Th«r*»  are  no  decisions  in  Massachusetts  upon  the  precise  point, 
but  such  intimations  as  are  to  be  found  in  our  cases  are  favorable  to  the  plain- 
tiffs. Small  V.  Mining  Co.,  99  Mass.  277;  Day  v.  Kinney,  131  Mass.  37.  If 
the  defendants  actually  did,  expressly  or  impliedly,  warrant  the  note  as  the 
note  of  a  firm  then  doing  business,  the  plaintiffs  are  clearly  entitled  to  re- 
cover; and  it  is  well  settled  that,  where  goods  are  sold  as  goods  of  a  certain 
description,  the  description  becomes  a  term  of  the  contract,  and  imports  a 
warranty  that  the  goods  sold  are  the  goods  described,  and  that  they  substan- 
tially agree  with  the  description.  Hemhaw  v.  Robins,  9  Mete.  83.  Indeed, 
independently  of  the  doctrine  of  warranty,  the  misrepresentation,  that  is.  the 
representation  that  the  note  was  the  note  of  a  firm  then  in  business,  though 
honestly  made,  would  entitle  the  plaintiffs  to  rescind  the  transaction,  and  re- 
cover the  money  paid.  Sptirr  v.  Benedict,  99  Mass.  463;  Fane  v.  Fane, 
Wkly.  Notes,  (1875),  161.  There  was  ample  evidence  to  justify  a  finding  of 
such  warranty  or  misrepresentation.  Qompertz  v,  Bartlett,  2  EI.  &  Bl.  849. 
The  settlement  with  J.  &  S.  B.  Sachs  did  not  bar  the  plaintiffs'  right  to  re- 
cover. If  the  liaTjility  rests  on  a  breach  of  warranty,  or  upon  the  misrepre- 
sentation, plaintiffs  conld  have  sued  to  recover  the  money  without  even  offer- 
ing to  surrender  the  note;  and,  as  the  fifth  and  seventh  rulings  requested  by 
defendants  were  unrestricted  in  their  application,  it  was  clearly  proper  to  re- 
fuse them.  Coolidge  v.  Brigham,  1  Mete.  547.  A  mutual  mistake  does  not 
render  the  contract  voidable  merely,  but  absolutely  void.  Lighthody  v.  Bank, 
11  Wend.  9,  18  Wend.  101.  See  Greene  v.  Bateman,  2  Woodb.  &  M.  859; 
Josling  v.  Kingeford,  13  0.  B.  (N.  S.)  447;  Bamett  y.  TeriTf,  42  Ga.  288. 

Morton,  C.  J.  The  defendants,  being  the  owners  of  a  promissory  note 
which  they  had  taken  in  the  ordinary  course  of  business,  sold  it  through  a 
broker  to  the  plaintiffs.  It  was  afterwards  ascertained  that,  two  hours  before 
this  sale,  the  makers  of  the  note  had  made  "a  voluntary  assignment  of  all 
their  assets  for  the  benefit  of  their  creditors,  to  be  administered  under  the  in- 
solvent laws  of  Ohio,"  of  which  state  they  were  residents.  Neither  of  the 
parties  to  this  suit,  nor  the  broker  employed  by  the  defendants,  knew  of  the 
assignment  at  the  time  of  the  sale,  but  they  all  supposed  that  the  makers  were 
doing  business  as  theretofore.  The  plaintiffs  contend  that  they  are  entitled 
to  recover  upon  either  of  two  grounds:  First,  that  there  was  a  mutual  mis- 
take of  the  parties  as  to  the  thing  sold,  and  therefore  no  contract  was  com- 
pleted between  them;  and,  second,  that  there  was  a  warranty,  express  or  im- 
plied, by  the  defendants,  that  the  makers  of  the  note  were  then  carrying  on 
business,  and  had  not  failed  or  made  an  assignment. 

1.  It  is  a  general  rule  that  where  parties  assume  to  contract,  and  there  is 
a  mistake  as  to  the  existence  or  identity  of  the  subject-matter,  there  is  no  con- 
tract, because  of  the  want  of  the  mutual  assent  necessary  to  create  one;  so 
that,  in  the  case  of  a  contract  for  the  sale  of  personal  property,  if  there  is  such 
mistake,  and  the  thing  delivered  is  not  the  thing  sold,  the  purchaser  may  re- 
fuse to  receive  it,  or,  if  he  receives  it,  may,  upon  discovery  of  the  mistake, 
return  it,  and  recover  b:ick  the  price  he  has  paid.  But  to  produce  this  result 
the  mistake  must  be  one  which  affects  the  existence  or  identity  of  the  thing 
sold.  Any  mistake  as  to  its  value  or  quality,  or  other  collateral  attributes, 
is  not  sufficient  if  the  thing  delivered  is  existent,  and  is  the  identical  thing 
in  kind  which  was  sold,  Gardner  v.  Lane,  9  Allen,  492, 12  Allen,  39;  Spurr 
V.  Benedict,  99  Mass.  463;  Iron  Co,  v.  Insurance  Co.^  134  Mass.  433;  1 
Benj.  Sales,  §  54.  In  the  case  at  bar,  the  subject-matter  of  the  contract  was 
the  note  of  J.  &  S.  B.  Sachs.  The  note  delivered  was  the  same  note  which 
the  parties  bought  and  sold.  They  may  both  have  understood  that  the  mak- 
ers were  solvent,  whereas  they  were  insolvent;  but  such  a  mistake  or  misap^. 
prehension  affects  the  value  of  the  note,  and  not  its  identity.  Day  v.  Kinney, 
131  Mass.  37.    In  the  case  of  Day  v.  Kinney,  ubi  supra,  the  makers  of  the 
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note  sold  were  in  fact  insolvent,  but  they  had  not  stopped  payment,  or  been 
adjudged  insolvent,  and  the  decision  is  confined  to  the  facts  of  the  case.  But 
we  think  the  same  piinciples  apply  in  tliis  case.  The  makers  of  the  note  had 
made  an  assignment  for  the  benefit  of  their  creditors;  but  this  did  not  extin- 
guish the  note,  or  destroy  its  identity.  It  remained  an  existing  note,  capable 
of  being  enforced,  with  every  essential  attribute  going  to  its  nature  as  a  note 
which  it  had  before.  Its  quality  and  value  were  impaired,  but  not  its  identity. 
The  parties  bought  and  sold  what  they  intended,  and  their  mistaite  was  not  as 
to  the  subject-matter  of  the  sjile,  but  as  to  its  quality.  We  are  therefore  of 
opinion  that  the  sale  was  valid,  and  that  the  plaintiffs  cannot  recover  the 
amount  they  paid  as  upon  a  failure  of  consideration. 

2.  The  other  question  is  one  of  somediihculty,  created,  In  part,  by  the  man- 
ner in  which  the  case  is  brought  before  us.  The  case  was  submitted  to  the 
superior  court  upon  an  agreed  stiitement  of  facts,  "  with  a  right  to  draw  such 
inferences  as  a  jury  might  draw  therefrom."  The  court  found  for  the  plain- 
tiffs, but  upon  what  ground  does  not  appear.  If,  upon  the  facts  statt  d,  and 
any  inferences  of  fact  which  the  court  might  reasonably  draw  therefrom,  its 
Onding  can  be  justified,  Uiis  court  cannot  revise  its  finding.  Jiailroad  Co.  v. 
Wilder,  137  Mass.  536.  When  a  man  sells  a  note,  the  law  implies  a  warranty 
that  it  is  genuine,  and  that  he  has  such  a  title  as  to  give  him  the  right  and 
power  to  sell  it.  Lohdell  v.  Baker,  1  Mete.  193;  Bank  v.  Morton,  4  Gray, 
156;  Merriam  v.  WoU-ott,  3  Allen,  258.  This  is  upon  the  ground  that  the 
offer  of  the  note  is  in  itself  a  tacit  afiiirmation  or  representation  that  it  is  gen- 
uine, and  that  the  proposed  seller  has  a  right  to  sell  it,  and  from  such  affir- 
mation the  law  implies  a  warranty  which  enters  into  the  contract.  But  it  is 
settled  that  he  does  not  warrant  the  solvency  of  the  maker.  Day  v.  Kinney, 
uhi  supra;  Burgess  v.  Chapint  5  B.  I.  225;  Beckwith  v.  Famum,  Id.  230. 
Applying  these  principles  to  this  case,  if  the  brokers,  who  acted  for  the  de* 
fendants,  at  the  time  of  the  sale,  made  any  express  or  tacit,  representations 
that  the  note  was  a  note  of  a  firm  then  in  business,  which  the  parties  under- 1 
stood  as  forming  part  of  the  contract,  and  the  plaintiffs  relied  upon  it,  it 
might,  in  law,  amount  to  a  warranty  that  the  note  was  as  he  afiirmed  it  to 
be.  But  the  difficulty  of  the  plaintiffs*  c^ise  is  that  there  was  no  warranty  in 
terms,  and  there  are  no  facts  agreed  which  justify  an  inference  that  the  par- 
ties intended  any  such  warranty  as  a  part  of  the  contract.  The  fact  that  both 
parties  supposed  and  believed  that  the  makers  continued  in  business  is  im- 
material. In  the  sale  of  a  horse,  both  parties  may  believe  the  animal  is  sound. 
Probably  in  most  cases  of  the  sale  of  notes,  both  parties  believe  and  under- 
stand that  the  maker  is  solvent;  but  no  warranty  can  be  implied  or  inferred 
from  that  fact.  So  the  facts  that  the  plaintiffs  would  not  have  bought,  and 
the  defendants'  broker  would  not  have  sold,  without  disclosing  the  facts  to 
the  purchaser,  if  they  had  known  that  the  maker  had  failed,  are  immaterial. 
The  statement  of  facts  states  that  the  transactions  of  buying  and  selling  com- 
mercial  paper,  conducted  through  brokers,  **are  confined  to  the  paper  of  per- 
sons actually  carrying  on  business."  If  the  statement  had  stopped  here,  it 
might  imply  that  there  was  a  usage  of  brokers  not  to  sell  paper  of  makers  who 
had  failed,  and  that  an  intending  purchaser  had  the  right  to  rely  upon  the 
offer  by  the  broker  of  a  note  for  sale  as  an  affirmation  that  the  note  offered  was 
the  note  of  a  man  or  firm  then  in  business.  But  the  statement  goes  on,  in 
explanation  of  its  meaning,  as  follows:  '*In  other  words,  it  is  the  universal 
custom  of  such  brokers  not  to  offer  for  sale  the  paper  of  any  person  whom 
they  have  reason  to  believe  to  have  failed  or  made  an  assignment."  As  thus 
explained,  it  goes  little  further  than  to  prove  that  it  is  the  custom  of  brokers 
not  to  commit  a  fraud  by  concealing  facts  known  to  them.  It  does  not  go  far 
enough  to  show  any  usage  to  warrant  the  note  of  any  person  when  the  broker 
has  no  reason  to  believe  that  he  has  failed.  The  plaintiffs  rely  upon  the  case 
of  ffanis  v.  Bank,  15  Fed.  liep.  786,  in  which  the  question  here  raised  was 
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decided  in  their  favor.  We  think  this  case  is  in  conflict  with  the  weight  of 
the  authorities.  In  that  case  the  court  relies  upon  the  authority  of  Roberts 
v.  Fisher^  43  N.  Y.  159,  but  that  is  a  case  of  the  payment  of  a  debt  by  a  worth- 
less note.  There  are  cases  lilce  Roberts  v.  Fisher^  where  it  has  been  held  that, 
if  one  pays  a  debt  by  a  worthless  note  or  draft  or  check,  the  debt  is  not  ex- 
tinguished. Small  V.  Mining  Co.,  99  Mass.  277;  Weddigen  v.  Fabno  Co,^ 
lOU  Mass.  422.  The  distinction  between  such  a  transaction  and  the  sale  of  a 
note  in  the  market  is  obvious.  Where  a  man  offers  a  note,  draft,  or  check 
in  payment  of  a  bill,  unless  something  is  said  to  the  contrary,  he  offers  it  as 
an  equivalent  for  money,  and  thus  tacitly  represents  that  it  is  as  good  as 
money.  But  the  offer  of  a  note  for  sale,  without  recourse  to  the  seller,  does 
not  involve  any  representation  as  to  the  solvency  of  the  parties  to  it,  or  as  to 
its  value.  We  think  the  principles  we  have  stated  are  decisive  of  the  case 
before  us.  Tlie  defendants  sold  the  note  in  good  faith.  So  far  as  the  evi- 
dence shows,  neither  party,  at  the  time  of  the  sale,  spoke  of  or  inquired  about 
or  knew  anything  about  the  failure  of  the  makers.  They  stood  upon  an  equal 
footing,  and  they  had  equal  means  of  knowing  the  standing  of  the  maker. 
It  was  understood  that  the  defendants  were  selling  the  note  without  recourse 
to  them.  They  did  not  expressly  warrant  tlie  value  of  the  note,  and  we  are 
of  opinion  that  no  warranty  could  fairly  be  inferred  from  the  circumstances 
of  the  solvency  of  the  makers,  or  that  they  continued  in  business.  We  are 
therefore  of  opinion  that  the  first  three  instructions  requested  by  the  defend- 
ants should  have  been  given,  and  that,  upon  the  facts  of  the  case,  the  court 
was  not  justified  in  finding  for  the  plaintiffs.    Exceptions  sustained. 


a47  Mass.  330) 

Lazabus  et  al.  v.  Swan. 
(Supreme  JvdIcUU  Court  of  Mfissa^ihvsetts.    Suffolk.    June  28, 1888.) 

ASSIONMBNT— EqniTABLB  ASSIGNMBMT  *  FbOMISB  BT  Ck>N8IONBB  TO  FaT  PbOOBBIM  TO 
CONSIONOB'8  CbBDITOR. 

DefendanVs  oonslgnor  instructed  him  to  pay  the  proceeds  of  a  cargo  to  plaintiffB, 
and  informed  plaintuls  that  he  had  so  instructed  defendant.  Def enouit  then  prom- 
ised plaintiffs  that  he  would  remit  the  proceeds  as  fast  as  the  cargo  was  sold,  but 
refused  to  accept  a  draft  on  account  of  it.  Subsequently  the  consignor  counter-' 
manded  the  instructions,  and  drew  on  defendant  a  draft,  which  he  paia.  It  did  not 
appear  that  plaintiffs  had  made  any  change  in  their  position  in  relianoe  on  defend- 
ant's promise.  Held,  that  the  promise  amounted  only  to  an  assurance  by  defend- 
ant that  he  should  obey  instructions,  and  was  without  consideration,  and  that  de- 
fendant, therefore,  was  not  liable. 

Contract  by  Alfred  S.  Lazarus  and  another  against  Walter  S.  Swan,  to  re- 
cover $10,007.09  money  hBd  and  received  to  the  plaintiff's  use.  The  case  was 
heard  by  the  full  court  upon  agreed  facts. 

James  E.  Leach.  Frank  A,  Famhamt  and  Johnson.  Qdlltip  dk  Hurry,  for 
plaintiffs. 

The  doctrine  of  an  equitable  assignment  is  briefly  stated  in  €h^n  v.  Weath^ 
erby,  L.  B.  8  Q.  B.  758,  758»  by  Blackbttrn,  J.  .  The  principles  of  such  an 
assignment  which  are  applicable  to  this  case  have  been  definitely  settled  in 
numerous  cases,  and  are  as  follows:  The  order  to  pay  or  assignment  of  the 
debt  cannot  be  revoked  after  it  has  been  accepted  by  the  holder  of  the  fund. 
Hodgson  v.  Anderson,  8  Barn.  A  0. 842;  Robertson  v.  Fatmtleroy.  8  Moore, 
10.  There  is  a  good  consideration  for  the  defendant's  promise  to  pay  plain- 
tiffs. Wcdker  v.  Rostron.  9  Mees.  &  W.  411;  FruMing  v.  Sohroder,  2  Scott, 
185;  Croufoot  v.  Qumey,  9  Bing.  372.  Defendant's  promise  makes  an  agree- 
ment to  pay  a  debt  of  his  own,  and  not  of  another,  and  is  not  within  the  stat- 
ute of  frauds.  Wyman  v.  Smith.  2  Sandf.  881.  The  fact  that  the  amount 
covered  by  the  assignment  is  not  ascertained  does  not  affect  the  question. 
Fruhling  v.  Schroder.  2  Scott,  185;  Crouifoot  v.  Qumey.  9  Bing.  372.    The 
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agreement  cannot  be  altered  without  the  consent  of  all  parties.  Walker  v. 
Rostran,  9  Mees.  &  TV.  411.  From  the  above  cases  it  appears  that  a  direct 
privity  is  established  by  the  acceptance  of  the  order  and  promise  to  pay,  and 
defendant  thereupon  becomes  primarily  liable  to  the  plaintiff*  Particular  at- 
tention is  called  to  the  case  above  cited  of  Fruhling  v.  Schroder^  2  Scott.  135, 
which  is  similar  to  the  present  case  in  many  particulars.  See,  also,  2  Chit. 
Cent.  (Aiuer.  Ed.)  918,  1375,  note  i,  1S79,  note  p,  (erroneously  printed  n) 
note  g,  and  note  r.  The  English  doctrine  has  been  universally  followed  in 
America  in  numerous  cases.  See,  for  instance,  Christmas  v.  Russell^  14  Wall. 
69,  84;  Wyman  v.  Smith,  2  bandf.  381;  Tripp  v.  BroumeU,  12  Cush.  876, 
880.  The  plaintiffs  have  now  shown  that  the  defendant  was  indebted  to  them 
in  the  full  sum,  whatever  it  might  prove  to  be,  that  resulted  from  the  sale  of 
the  ciirgo;  a  direct  privity  having  been  established  between  them  by  the  de- 
fendant's promise  to  pay  over  the  proceeds.  The  liability  is  just  the  same  as 
if  it  were  a  debt  due  for  goods  sold  by  plaintiffs  to  defendant.  To  avoid  this 
liability,  some  express  agreement  must  be  shown,  or  else  conduct  on  the  part 
of  plaintiffs  which  would  estop  them  from  proceeding  against  the  defendant. 
In  this  case  the  agreement  or  estoppel  must  be  affirmatively  shown  by  defend- 
ant, who  must  also  show,  in  case  of  estoppel,  that  the  plaintiffs  acted  with 
kniiwledge  of  their  rights,  and  especially  that  he.  defendant,  relying  upon  the 
plaintiffs'  acts,  took  action  resulting  in  his  own  damage.  This  the  defendant 
has  wholly  failed  to  do.  The  only  acts  of  plaintiffs  which  can  be  advanced 
to  show  such  abandonment,  or  which  can  be  relied  on  to  show  an  estoppel, 
are  these  two:  Drawing  bills  of  exchange  on  Danbon  &  Co.,  October  19, 1885, 
and  proving  a  claim  in  bankruptcy  against  Danbon  &  Co.,  in  January,  1886. 
Ko  such  effect  can  be  given  these  acts.  It  is  evident,  from  the  authorities 
cited  above,  that,  after  the  liability  of  defendant  to  plaintiffs  became  fixed,  it 
oo'uld  only  be  altered  by  agreement  of  all  parties,  in  which  the  minds  of  all 
must  meet.  No  such  agreement  iiaving  been  shown,  the  plaintiffs  had  a  right 
to  bring  this  suit  to  collect  their  debt.  Because  the  acts  of  the  plaintiffs  had 
no  relation  to  the  defendant,  but  were  wholly  collateral  to  the  matter  between 
them  and  defendant,  and  because  the  defendant  has  not  connected  his  own 
acts  with  those  of  the  plaintiffs*  the  plaintiffs  contend  that  all  evidence  of 
those  acts  subsequent  to  their  letter  of  July  22,  1885,  is  wholly  immaterial, 
irrelevant,  and  should  not  be  considered  by  the  courc. 

Robert  D.  Smith  and  M.  Jf .  Weston,  for  defendant. 

The  first  question  is  whether  Swan  did  make  an  express  promise  to  Lazarus. 
Henderson  v.  Rothschild,  88  Ch.  Div.  459;  Morgan  v.  Lariviere,  L.  B.  7  H. 
L.  428.  There  was  no  novation,  because  Lazarus  did  not  discharge  Danbon, 
and  take  Swan  for  his  debtor.  This  is  shown  by  the  plaintiff's  subsequent 
actions,  and  by  his  declaration  that  he  foi*ebore  to  sue  on  his  claim  against 
Danbon.  Clement  v.  Earle,  180  Mass.  585,  note.  "Both  consideration  and 
promise  must  be  present  at  the  moment  of  maki ng  a  contract. "  Holmes,  Com. 
Law»  216.  On  tiie  strength  of  Ttoeddle  v.  Atkinson,  1  Best  &  S.  398,  80  Law 
J.  Q.  B.  265,  it  is  said  that  '*a  third  person  cannot  sue  on  a  contract  made  by 
others  for  his  benefit,  even  if  tlie  contracting  parties  have  agreed  that  he  may. " 
Wald,  Pol.  Cont.  (4th  £ng.  Ed.)  201, 208-2U7;  Rogers  v.  SUme  Co,,  180  Mass. 
681;  Clement  v*  Earle,  Id.  585.  See  Manter  v.  Churchill,  127  Mass.  81; 
Morrill  v.  Lane,  186  Miiss.  98.  The  plaintiff  cannot  hold  the  defendant  on 
bis  promise  to  Danbon  &  Co.,  because  the  plaintiff  was  not  a  party  to  that 
agreement.  Mellen  v.  Whipple,  1  Gray,  817.  If  the  defendant  then  made 
''an  express  promise  to  the  plaintiff,  still  it  cannot  help  the  case,  because  it 
was  void  for  want  of  consideration."  In  re  Engineering  Co,,  16  Ch.  Div, 
125;  Bank  v.  Rice,  107  Mass.  87,  98  Msuss.  288;  Pettee  v.  Peppard,  120  Mass. 
528.  The  count  for  money  had  and  received  will  not  lie.  McCtUloch  v.  In, 
stuance  Co.,  1  Pick.  278.    The  Ciises  in  which  counts  for  money  had  and  reu 
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ceived  have  been  susUined  upon  an  implied  contract  are  those  in  which  ''the 
defendant  lias  in  his  hands  money  which  in  equity  and  good  conscience  be- 
longs to  the  plaintiff. "  Here  is  no  such  fund  in  the  defendant's  hands.  Bank 
v.  Lodge,  98  U.  S.  123.  The  plaintiffs'  case  seems  strong  in  equity,  yet  even 
in  such  a  case  this  doctrine  leads  to  some  anomalies.  See  Allen  v.  Thomas, 
3  Mete.  ( Ky .)  198.  See  Hall  v.  Marston,  17  Mass.  575;  Lilly  v.  Hays.  5  Adol. 
&  £.  548.  Assuming  that  the  proceeds  of  the  cargo  are  to  he  regarded  as  a 
fund  with  which  the  defendant  was  to  pay  the  plaintiffs,  it  was  held,  not  as 
agent  of  or  trustee  for  the  plaintiff,  but  as  the  agent  of  Danbon,  with  author- 
ity to  pay  over  to  the  plaintiff.  The  authority  could  be  and  was  revoked  by 
the  principal.  Therefore  the  defendant's  duty  to  pay  the  plaintiiTs  ceased. 
Defrmy  v.  Lincoln,  5  Mass.  885;  Clement  v.  BarUt  180  Mass.  585,  note;  Dixon 
V.  Pojoe,  63  N.  C.  603;  Henderson  v.  Rothschild,  83  Ch.  Div.  459.  Notes  to 
Lampleigh  v.  BrathwaiU  1  Smith,  Lead.  Gas.  (8th  Amer.  £d.)  271.  There 
seems  to  be  a  class  of  cases  in  which  there  is  a  trust,  assignment  for  the  benefit 
of  creditors,  and  the  like,  in  which  assumpsit  will  lie  as  an  equitable  action. 
See  Frost  v.  Qage,  1  Allen,  262;  Putnam  v.  Field,  103  Mass.  556;  Morrill  v. 
Lane,  136  Mass.  93,  and  cases  cited;  Tovmsend  v.  Long,  77  Fa. St.  143.  This 
is  not  a  case  of  a  trust.  The  theory  of  a  trust  which  may  take  the  relation  of 
the  parties  out  of  the  rules  of  the  common  law  is  used  to  explain  some  oases  like 
Gregory  v.  WilUafns,  3  Mer.  582.  See  In  re  Engineering  Co.,  16  Oh.  Div.  25. 
See  In  re  Flavell,  25  Ch.  Div.  89;  Sykes  v.  Beadon,  11  Ch.  Div.  170;  Dlekin- 
son  v.  Dodds,  2  Ch.  Div.  463.  Lazarus  never  gave  up,  or  modified,  or  post- 
poned, or  forebore  to  press,  his  claim  against  Danbon.  Again,  he  took  pay- 
ment for  the  acceptances  in  N.  Danbon's  notes.  These  notes  are  payment, 
as  the  commercial  law  of  Porto  Bico  is  presumed  to  be  like  that  of  Massachti- 
setts.  Chase  v.  Insurance  Co,,  9  Allen,  311  r  The  Bziero,  L.  R.  2  Adm.  & 
Ecc.  393.  Lazarus  never  agreed  to  abstain  from  suing  Danbon  &  Co.,  or  gave 
them  time.  He  treated  Danbon  &  Co.  as  still  liable  to  pay  the  whole  debt. 
Hunt  v.  Nevers,  15  Pick.  500.  This  is  not  a  question  as  to  which  one  of 
two  equally  innocent  parties  shall  bear  a  loss,  but  whether  a  creditor  can, 
without  changing  his  position  or  giving  any  consideration,  obtain  second  or 
double  payment  of  a  debt,  or  obtain  from  a  promise  of  a  third  person,  given 
without  consideration,  additional  and  cumulative  security  for  his  debt.  Not 
cnly  this,  but  whether  the  creditor,  having,  as  he  supposes,  obtained  an  ad- 
ditional and  cumulative  promise  from  the  defendant,  and  retiuning  his  claim 
in  full  force  against  the  original  debtor,  can  deal  with  the  latter  in  such  a  way 
as  to  discharge  him,  by  receipt  of  payment  in  negotiable  securities,  without 
consultation  with  the  person  who  stands  in  the  position  of  surety,  or  can  sell 
his  original  claim  to  a  third  person.    QuUd  v.  Butler,  127  Mass.  386. 

Morton,  C.  J.  Danbon  &  Co.,  on  June  19, 1885,  shipped  from  Porto  Rico, 
by  the  brig  Hyaline,  a  cargo  of  molasses  consigned  to  the  defendant  at  Boston, 
for  sale  on  commission  on  their  account. .  On  Juhe23, 1885,  they  wrote  to  the 
defendant  a  letter,  inclosing  a  bill  of  lading  of  the  shipment,  and  adding:  "On 
the  safe  arrival  with  you  of  the  above*mentioned  vessel,  we  would  thank  you 
to  be  very  active  in  placing  the  cargo,  if  it  is  suited  to  the  market,  and  the  net 
proceeds  resulting  you  will  please  hand  to  Messrs.  A.  S.  Lazarus  &  Co.,  of 
New  York,  to  whom  we  have  written  by  the  same  mail,  informing  them  that 
you  would  remit  them,  for  our  account,  the  sum  resulting  from  the  sale  of  the 
molasses."  On  the  same  day  they  wrote  a  letter  to  the  plaintiff,  inclosing  a 
duplicate  bill  of  lading,  in  which  they  state  that  the  defendant  *Mias  instruc- 
tions to  place  in  your  hands  the  net  proceeds  of  said  cargo  as  soon  as  possi- 
ble." This  letter  was  received  by  the  plaintiffs  on  July  6, 1885.  Danbon  & 
Co.,  on  July  5,  1885,  wrote  a  letter  to  the  defendant,  staling  that  they  had 
di'Hwn  on  him  two  drafts  on  account  of  the  molasses  shifted  to  him,  one  of 
which,  for  $5,000,  was  expressed  to  be  drawn  against  the  cargo  of  the  Hya* 
v.l7N.E.no.G — 42 
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line;  which  letter  contained  the  instruction  that  "jou  will  please  suspend  out 
order  to  remit  to  A.  S.  Lazarus  &  Co.,  of  !N'ew  York,  the  net  proceeds  of  the 
cargo  per  Hyaline,  and  in  due  time  we  will  telegraph  you  what  to  do  to  reim- 
burse the  above-named  gentlemen.*'  On  the  same  day,  July  5th,  they  wrote 
to  the  plaintiffs  that  they  had  "given  orders  to  Mr.  Swan,  of  Boston,  not  to 
send  you  any  funds  until  he  shall  receive  our  advice  by  cable."  It  does  not 
appear  when  these  hist  letters  were  received,  but,  by  the  ordinary  course  of  the 
mails,  it  would  take  a  letter  from  10  to  14  days  to  reach  Boston  from  Porto 
Rico,  and  one  day  less  to  reach  New  York.  On  July  7, 1885,  the  plaintiffs 
wrote  the  defendant  informing  him  that  they  had  received  the  letter  of  June 
23, 1885,  from  Danbon  &  Co.,  and  adding:  "Doubless  by  now  you  have  re- 
ceived the  invoice  and  bill  of  lading.  We  should  like  to  hear  for  what  amount 
and  at  what  date  you  would  accept  a  draft  of  ours  against  said  shipment; 
Messrs.  Danbon  &  Co.  having  sent  you  the  bill  of  lading  clean,  and  without 
having  drawn  against  the  same."  To  this  the  defendant  replied  on  the  next 
day:  "  We  have  received  from  Messrs.  Danbon  &  Co.  the  shipping  documents 
of  cargo  molasses  per  Hyaline,  with  instructions  concerning  disposal,  and  to 
remit  net  proceeds  of  sale  to  you,  which  we  shall  do  in  dne  course;  possibly 
remitting  you  on  account  as  collections  are  made,  should  the  entire  cargo  not 
be  closed  out  promptly."  On  July  9, 1885,  the  plaintiffs  again  wrote  the  de- 
fendant, asking,  **If  you  are  willing  to  accept  a  draft  of  oui*s  at  thirty  or  sixty 
days  for  an  amount  say  of  $3,000  or  $4,000,  on  account  of  proceeds;"  to  which 
the  defendant  replied,  "Yours  of  yesterday  received,  and  in  reply  would  say 
that  we  should  not  accept  your  draft  as  suggested  by  you,  but  will  give  you 
proceeds  of  sale  as  soon  as  in  hand."  On  July  15, 1885,  the  defendant,  having 
received  Danbon  &  Co.'s  letter  of  July  5,  1885.  wrote  to  the  plaintiffs  as  fol- 
lows: *' We  have  later  advices  from  Messrs.  Danbon  A  Co.,  informing  us  of 
having  made  drafts  upon  us  for  proceeds  *  Hyaline '  cargo  molasses,  and  can- 
celing instructions  to  pay  same  to  you."  Some  subsequent  correspondence 
ensued  between  the  parties,  the  plaintiffs  claiming  that  the  defendant  was 
liable  to  them,  and  the  defendant  denying  his  liability,  which  it  is  not  neces- 
sary to  refer  to  more  particularly.  It  is  admitted  that  the  plaintiffs  did  not 
give  Danbon  &  Co.  any  new  credit,  or  change  their  position  towards  Danbon 
&  Co.,  between  June  19  and  July  18, 1885;  and  that  the  net  proceeds  of  the 
cargo  of  the  Hyaline  and  of  other  cargoes  were  applied  by  the  defendant  to  the 
payment  of  Danbon  &  Co.'s  drafts  upon  him,  leaving  a  balance  due  from 
Danbon  &  Co.  to  him  of  $789.61.  Upon  this  state  of  facts  it  is  clear  that 
there  is  no  express  promise  by  the  defendant  to  pay  the  proceeds  of  the  Hya- 
line to  the  plaintiffs  upon  which  they  can  rely. 

The  letters  of  the  defendant  do  not  contain  words  of  promise  or  agreement, 
but  merely  notify  the  plaintiffs  of  the  instructions  he  has  received  from  Dan- 
bon &  Co.,  and  his  intention  to  carry  out  his  instructions.  Besides,  there  is 
no  consideration  for  such  promise  shown.  Rogeis  v.  Stone  Co.,  130  Mass., 
581 ;  Clement  v.  Earle,  Id.  585,  note.  But  the  plaintiffs  rely  upon  the  ground 
that  the  transaction  amounted  to  an  equitable  assignment  to  them,  by  Dan- 
bon &  Co.,  of  the  proceeds  of  the  cargo  oi  the  Hyaline,  and  that  when  the  de- 
fendant received  such  proceeds,  he,  having  been  notified  of  the  assignment, 
was  bound  to  account  to  them.  The  doctrine  of  equitable  assignments  is  well 
settled.  If  a  person  transfer  to  a  creditor,  on  account  of  a  debt,  a  fund  in 
the  hands  of  a  third  person,  and  the  holder  of  the  fund  is  notified  of  the  trans- 
fer, he  is  bound,  if  he  has  no  prior  claim  upon  the  fund,  to  hold  it  intrust  and 
for  the  benefit  of  the  creditor,  who  may  enforce  his  claims  in  equity,  or  at  law 
if  the  holder  promises  to  pay  them.  Griffin  v.  WeatJierbyt  L.  R.  3  Q.  B.  758; 
THpp  V.  BrownelU  12  Cush.  376;  2  Story,  Eq.  Jur.  §  1041  et  seq.  But  there 
must  be  an  assignment  by  the  owner  of  the  fund;  that  is  to  say,  a  transfer  or 
appropriation  of  the  fund  to  the  creditor's  use.  For  instance,  if  in  this  case, 
the  consignors  of  the  molasses  had  drawn  and  sent  to  the  plaintiffs  an  order 
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upon  the  defendant  to  pay  the  fund  to  the  plaintlflPs,  and  he  had  been  notified 
of  it,  he  would  have  been  liable  in  some  form  of  action  to  the  plaintiffs,  as 
such  an  order  is  in  its  nature  a  transfer  of  tlie  fund,  and  as  lie  had  no  prior 
claims  which  could  prevent  the  consignors  from  consigning  it.  But  the  diffi- 
culty with  the  plaintiffs'  case  is  that  the  evidence  does  not  show  any  assign- 
mentor  transfer  of  the  fund  to  them.  The  only  evidence  upon  which  they 
rely  as  showing  an  assignment  is  the  statement  in  the  letter  of  June  23, 1885, 
from  Danbon  &  Co.,  that  the  defendant  "has  instructions  to  place  in  your 
hands  the  net  proceeds  of  said  ca-go  as  soon  as  possible."  This  is  not  an  or- 
der on  the  defendant,  nor  an  assignment  of  the  fund.  It  cannot  be  held  to 
have  this  effect  without  greatly  enlarging  the  natural  meaning  of  the  lan- 
guage. It  does  not  purport  to  convey  the  fund  to  them  in  payment  of  or  as 
security  for  their  debt.  We  cannot  infer  from  the  language  used  or  the  sur- 
rounding circumsfcinces  that  it  was  the  intention  of  Danbon  &  Co.  to  set  apart 
and  appropriate  the  fund  to  the  use  of  the  plaintiffs.  The  language  does  not 
import  this,  and  we  cannot,  by  any  fair  construction,  give  it  this  meaning. 
We  are  therefore  of  opinion  that  the  plaintiffs  fail  to  show  an  equitable  as- 
signment to  them.  In  this  view  of  the  case,  it  is  not  necessary  to  consider  the 
other  questions  argued  by  the  counsel.    Judgment  for  defendant. 


(46  Ohio  St  30) 

MONNETT  V.  MONNETT  et  oZ. 

iBvpreme  Court  of  Ohio.    May  22,  1888.) 

L  Contbaot—Intebpbbtation— Parol  Evidence  to  Explain. 

M.  executed  and  deUvered  to  T.  J.  M.  a  written  Instrument  the  terms  of  which 
are  that  the  Woolen-MiU  Ck)mpany  of  Bucyrua,  Ohio,  having  sold  to  M.  one-half  of 
the  woolen-mill  property  for  the  sum  of  $7,500,  $2,500  to  be  paid  April  1, 1877,  the 
other  $5,000  with  the  following  provisions:  "After  M.  receives  dividends  to  the 
amount  of  ten  per  cent,  on  the  money  he  puts  into  the  mills,  T.  J.  M.  is  to  receive 
dividends,  as  interest  on  the  five  thousand  dollars,  pro  rata  with  the  firm  for  the 
term  of  five  years,  and,  if  the  mills  do  not  pay  dividends  up  to  ten  per  cent,  on  the 
money  put  in  by  M.  at  the  expiration  of  five  years,  he  may  continue  the  same  con- 
ditions untU  they  do. "  Held,  that  within  the  rules  of  evidence  which  forbid  oral 
testimony  to  contradict  or  vary  the  terms  of  written  agreements,  but  permit  such 
testimony  to  prove  the  droumstances  under  which  they  were  made,  to  enable  the 
courts  to  put  themselves  in  the  place  of  the  parties,  with  all  the  information  pos- 
sessed by  them,  the  better  to  understand  the  terms  employed  in  the  contract,  and 
arrive  at  the  intention  of  the  parties,  it  is  competent  to  show  that  the  Woolen-Mills 
Company  of  Bucyrus,  Ohio,  was  the  name  of  a  copartnership  which  consisted  of  T. 
J.  M.  and  another  person,  who,  at  the  date  of  the  instrument,  were  the  owners  of. 
the  woolen-mills  property  referred  to;  that  the  half  thereof  stated  in  the  instru- 
ment as  having  been  sold  to  M.  was  the  plaintlff^s  undivided  interest  in  the  prop- 
erty, and  that  the  other  copartner's  undivided  interest  was,  about  that  time,  sold  to 
another  person  for  the  like  price;  also  that  after  M.  executed  the  instrument^  and 
delivered  the  same  to  T.  J.  M.,  he  paid  to  him  the  $2,500  therein  stipulated  to  be  paid 
April  1, 1877,  and  that  thereupon  T.  J.  M.  and  his  copartner  united  in  a  deed  of  con- 
veyance to  M.  and  the  other  purchaser;  the  consideration  therein  expressed  being 
$15,000. 

2.  Same. 

That  the  purchase  price  of  T.  J.  M.»s  undivided  interest  in  the  property  is  $7,500, 
to  bo  paid  him  by  M.,  the  purchaser;  $2,500  thereof  to  be  paid  April  1,  1877,  but  the 
other  $5,000  not  until  the  expiration  of  five  years,  during  which  time  T.  J.  M.  is  to 
receive^  as  interest  thereon,  a  share  ol  the  dividends  remaining  after  M.  shall  re- 
ceive dividends  equal  to  10  per  cent,  on  the  amount  invested  by  him  in  the  mill.  If 
the  dividends  do  not  equal  that  amount,  the  provision  for  the  payment  of  interest 
to  T.  J.  M.  fails,  which  enables  M.  to  retain  the  $5,000  of  the  purchase  money  for 
five  years  without  interest,  and  to  continue,  after  the  expiration  of  that  period,  to 
retain  it,  on  the  same  conditions  as  to  interest,  until  the  mill  shall  pay  dividends 
equal  to  10  per  cent,  on  his  investment.  But  the  principal  of  $5,000  is  payable,  in 
any  event,  at  the  end  of  five  years  from  the  date  of  the  instrument,  unless  M.  should 
then  elect  to  continue  the  conditions  In  regard  to  interest;  and  a  sale  by  him,  be- 
fore that  time,  of  his  interest  in  the  property,  is  a  conclusive  election  not  to  do  so, 
whereupon  the  principal  becomes  payable  absolutely. 

8.  Same. 

That  in  an  action  brought  on  the  instrument  by  T.  J.  M.  against  M.*s  adminis- 
trators to  recover  the  $5,000,  where  the  reformation  of  the  instrument  is  not  sought 
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by  the  defendants,  and  their  pleadings  do  not  entitle  them  to  such  relief,  parol  evi- 
dence is  inadmiBsiDle  to  prove  that  th^  $3,500  stipulated  to  be  paid  April  1, 1877,  was 
the  full  purchase  price  of  the  property,  or  that  the  plaintiif  was  to  be  paid  no  part 
of  the  $5,000  unless  the  net  earnings  of  the  mill  should  exceed  10  per  cent,  on  the 
amount  of  money  invested  in  the  mill  byM. 

4.  Sajhb— Pbovinob  of  Court  and  Jxtrt. 

In  the  trial  of  such  action,  the  interpretation  of  the  instrument  belongs  to  the 
court,  and  it  is  error  to  submit  its  construction  to  the  jury.^ 

{Syllabus  lyy  the  CowrL) 

Error  to  circuit  court,  Crawford  county. 

The  plaintiff  in  error,  who  was  plaintiff  below,  on  the  20th  day  of  May, 
1882,  commenced  his  action  in  the  court  of  common  pleas  of  Crawford  county 
against  the  administrators  of  the  estate  of  Abraliam  Monnett,  deceased,  upon 
the  following  written  instrument:  "Buoyrus,  Ohio,  February  22, 1877.  The 
Woolen-Mill  Company  of  Bucyrus,  Ohio,  having  sold  to  A.  Monnett,  of  Ma- 
rion county,  Ohio,  one-half  of  woolen-mill  property  for  the  sum  of  seven  thou- 
sand five  hundred  dollars  (S7,500.00;)  two  thousand  five  hundred  dollars 
($2,500.00)  to  be  paid  April  1, 1877,  the  other  five  thousand  ($5,000.00)  with 
the  following  provisions:  After  the  above  A.  Monnett  receives  dividends  to 
the  amount  of  10  per  cent,  on  the  money  he  puts  into  mill  and  manufact- 
ures, T.  J.  Monnett  is  to  receive  dividends,  as  interest  on  the  five  thousand 
dollars  ($5,000.00)  above  named,  pro  rata  with  the  firm  for  the  term  of  five 
years;  and,  if  the  mills  do  not  pay  dividends  up  to  10  per  cent,  on  the  money 
put  in  by  A.  Monnett,  above  named,  at  the  expiration  of  the  five  years,  he 
may  continue  the  same  conditions  until  they  do.  A.  Monnett."  Indorsed: 
"Received,  on  the  within  article,  two  thousand  five  hundred  dollars,  April  1, 
1877."  The  case  made  by  the  petition,  with  its  amendments,  is  that  the 
Woolen-Mills  Company  mentioned  in  the  writing  was  at  its  date  the  name  of 
a  copartnership  consisting  of  the  plaintiff  and  James  Q.  Frazer,  who  were  the 
owners  of  the  woolen-mill  property.  The  plaintiff  sold  his  undivided  interest 
in  the  property  to  Abraham  Monnett  for  the  sum  of  $7,500,  and  Abraham 
Monnett  executed  and  delivered  to  him  the  written  instrument  sued  on.  About 
the  same  time,  Frazer^s  undivided  Interest  in  the  property  was  sold  to  Quincy 
A.  House  and  William  Bouse;  and  afterwards,  on  the  2d  day  of  April  1877, 
the  plaintiff  and  Frazer,  by  their  joint  deed,  conveyed  the  whole  of  the  prop- 
erty to  the  purchasers;  the  consideration  therein  named  being  $15,000.  The 
Bouses  paid  $7,500,  their  half  of  the  purchase  price;  and  Abraham  Monnett, 
.in  pursuance  of  his  written  obligation,  paid  the  phiintiff  the  $2,500  which  by 
its  terms  became  due  April  1,  1877,  and  which  is  credited  thereon.  In  April, 
1878,  Abraham  Monnett  sold  and  conveyed  his  undivided  half  of  the  property 
to  Horace  Bouse,  whereby  it  is  claimed  he  put  it  out  of  his  power  to  further 
comply  with  the  stipulations  of  his  written  agreement;  and,  after  the  expira- 
tion of  five  years  from  its  date,  the  plaintiff  brought  his  action  against  Abra- 

1  Where  a  written  contract  is  unambiguous  in  its  terms,  its  interpretation  or  con- 
struction is  a  matter  of  law  for  the  court.  Warner  v.  Thompson*  (KanO  10  Paa  Rep. 
110;  Folsom  v.  Cook,  (Fa.)  9  Atl.  Rep.  93;  BeU  v.  Keepers,  (Kan.)  14  Pac.  Rep.  542; 
Dawes  v.  Peebles,  6  Fed.  Rep.  856 ;  WaUingford  v.  Railroad  Co.,  (S.  C.)  2  B.  E.  Rep.  19 ; 
Insurance  Co.  v.  Roe,  (Wis.)  86  N.  W.  Rep.594;  Harris  v.  Kelly.  (Pa.)  18  Atl.  Rep.  523. 
But  where  the  contract  has  relation  to  a  trade,  profession,  or  business  of  a  technical 
character,  and  is  expressed  in  terms  of  art,  or  in  words  having  a  technical  or  peculiar 
sense  in  such  trade,  profession,  or  business,  resort  must  be  had  to  the  testimony  of  ex- 
perts, or  those  acquainted  with  the  particular  art  or  business  to  which  the  words  relate : 
and,  when  such  testimony  is  conflicting,  the  question  of  the  meaning  of  such  terms  and 
words  must  be  referred  to  the  jury..  Railway  Co.  v.  Rust,  19  Fed.  Rep.  239.  While  it 
is  the  province  of  the  courts  to  construe  contracts,  yet  where  the  meaning  of  a  contract 
is  obscure,  and  depends  upon  facts  aliu/nde  in  connection  with  the  written  language, 
the  question  of  construction  may  be  one  of  fact  for  the  jury.  Coquillard  v.  fiovey, 
(Neb.)  87  N.  W.  Rep.  479.  It  is  the  province  of  the  jury  to  decide  what  an  oral  contract 
is,  where  the  evidence  is  conflicting  as  to  the  intent  of  the  parties  to  such  contract,  and 
as  to  its  terms,  and  it  is  error  to  withhold  such  question  from  the  jury.  Patten  v.  Pan- 
coast.  (N.  Y  )  15  N.  E.  Rep.  898. 


Digitized  by 


Google 


Ohio.]  MONKETT  «.  MOKNETT.  661 

ham  Monnett's  administrators  (he  in  the  mean  time  having  died)  to  recover 
the  $5,000  alleged  to  be  due,  together  with  interest  from  April  1, 1877.  Be- 
fore the  commencement  of  the  action,  a  claim  therefor,  duly  anthenticated, 
was  presented  to  the  administrators  for  allowance,  and  was  by  them  rejected. 
Four  answers  were  filed  by  the  defendant;  but  the  real  defense,  and  the  only 
one  made  on  the  trial,  was  tiiat  contained  in  the  second  paragraph  of  the 
amended  answer,  which  avers  that  the  written  instrument  sued  on  *Msambig* 
uous  and  uncertain,  and  does  not  clearly  set  out  the  true  agreement  made  by 
said  parties.  Tliat  the  true  agreement  made  by  said  parties,  and  intended  to 
be  expressed  by  said  written  memorandum,  was  as  follows:  Plaintiff  sold  to 
said  A.  Monnett  his  interest  in  said  woolen-mill  property  for  the  sum  of 
twenty-five  hundred  dollars,  to  be  paid,  and  which  was  in  fact  paid,  by  said 
A.  Monnett  on  April  1,  1877,  which  sum  was  in  full  of  the  purchase  price 
thereof;  but  plaintiff  retained  a  conditional  interest  in  the  earnings  of  said 
woolen-mill,  as  follows:  It  was  agreed  that  said  A.  Monnett  was  first  to  re- 
ceive dividends  out  of  the  net  earnings  and  profits  of  said  woolen-mills  equal 
to  ten  per  cent,  on  the  amount  of  money  by  him  put  into  said  mill  and  mann«  . 
factures,  after  which  plaintiff  was  to  receive,  as  his  interest  in  the  net  earn- 
ings and  profits  thereof,  a  pro  rata  dividend  thereof  with  the  liim  for  five 
years,  (to  the  amount  of  five  thousand  dollars;)  provided  said  woolen-mills 
earned  that  amount  in  excess  of  the  ten  per  cent,  first  to  be  paid  to  said  A. 
Monnett;  but,  if  said  woolen-mill  did  not  earn  an  excess  over  said  ten  per 
cent,  to  be  paid  to  said  A.  Monnett,  then  plaintiff  was  to  receive  nothing,  nor 
have  any  other  or  further  interest  therein."  The  answer  contains  no  prayer 
for  the  reformation  of  the  instrument;  but  in  an  answer  previously  filed,  '*by 
leave  of  the  court,  to  conform  to  the  proof  in  the  case,"  containing  substan- 
tially the  same  allegations,  there  is  such  prayer.  The  plaintiff  replied,  contro* 
veiling  the  allegations  of  the  answer,  and,  without  objection  by  either  party, 
the  case  was  tried  to  a  jury.  A  verdict  was  returned  for  the  defendant;  and, 
a  motion  for  a  new  trial  having  been  overruled,  a  bill  of  exceptions  was  taken, 
purporting  to  put  out  all  of  the  evidence  and  charge  of  the  court,  from  which 
it  appears  that  the  evidence  offered  by  the  defendant  on  the  trial  in  support  of 
his  defense  consisted  of  conversations  the  witnesses  claimed  to  have  had  with 
the  plaintiff  concerning  the  terms  of  the  sale  to  Abraham  Monnett,  and  some 
testimony  relating  to  the  financial  condition  and  business  habits  of  Abraham 
and  the  plaintiff.  This  evidence  was  permitted  to  be  given  over  theplaintiff 's 
objection,  and  he  duly  excepted.  The  court  in  the  charge,  i^ter  stating  the 
points  made  by  the  pleadings,  said  to  the  jury:  "The  court  finds  the  said  writ- 
ten memorandum  attached  to  the  plaintiff's  petition,  marked  <  Exhibit  A,'  is 
ambiguous  and  uncertain  in  its  terms  and  conditions,  and  submits  the  con" 
struction  thereof  to  the  jury.  In  giving  construction  to  the  same,  the  inten- 
tion of  the  parties  will  govern.  The  contract  is  what  Abraham  Monnett  and 
Thomas  J.  Monnett  agreed  and  intended  it  to  be."  To  this  the  plaintiff  ex- 
cepted. The  court  further  charged  the  jury  ''that  the  plaintiff  must  make  out 
his  case  by  a  fair  preponderance  of  the  evidence;"  and  also  that  *Hbe  defend- 
ants must  make  out  their  case  by  a  fair  preponderance  of  the  evidence;"  and, 
'*if  the  contract  is  as  claimed  by  the  plaintiff,  the  verdict  must  be  for  the  plain- 
tiff;" and,  "if  the  contract  is  as  claimed  by  the  defendants,  the  verdict  must  be 
for  the  defendants."  Judgment  was  entered  on  the  verdict,  and  the  plaintiff 
prosecuted  error  to  the  circuit  court,  where  the  judgment  was  affirmed,  and 
thereupon  filed  his  petition  in  error  in  this  court. 

S*  R.  Harris,  Jacob  iicroggs,  and  F,  S.  MonnetU  for  plaintiff  in  error^ 
FirUey,  Baton  (&  Hetmett,  W.  C.  Davis,  and  /•  C.  Tobias,  for  defendants  in 
error. 

Williams,  J.,  {c^fter  stating  the  facts.)  1.  The  written  instrument  on 
which  the  plaintiff  brought  his  action  is  either  capable  of  construction,  or  it 
is  void  for  uncertainty;  for  if  the  terms  employed  by  the  parties,  though  in- 
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tended  for  a  contract,  be  so  incomplete  or  ambiguous  that,  after  applying  to 
them  all  the  helps  which  the  rules  of  interprietation  afford  or  permit,  they  are 
still  so  uncertain  that  what  the  parties  mutually  assented  to  cannot  be  ascer- 
tained, the  consequence  is  the  same  as  when  there  is  no  assent, — there  is  uo 
contract.  But,  if  possible,  with  such  helps,  they  should  be  given  such  con- 
struction as  will  uphold  the  contract,  and  give  effect  to  the  intention  of  the 
parlies,  rather  than  one  which  renders  them  void  for  uncertainty;  and,  to 
avoid  the  latter  alternative,  the  words  will  be  taken  most  strongly  against 
the  person  employing  them,  especially  where  he  is  the  only  party  subscribing 
the  contraot.  The  words  of  obligation  in  a  contract  '*are  interpreted  most 
strongly  against  the  obligor;  for  it  is  presumed  that  he  used  those  most  favor- 
able to  his  interests,  and  all  doubtful  terms  or  ambiguous  words  are  to  be 
construed  against  him.  He  who  speaks  should  speak  plainly,  or  the  other 
party  may  explain  to  his  own  advantage."  State  v.  WorthingtoUf  7  Ohio, 
171.  Though  the  rules  of  evidence  forbid  oral  testimony  to  contradict  or 
vary  the  terms  of  written  agreements,  they  permit  proof  of  the  circumstances 
under  which  they  were  made,  the  surroundings  of  the  parties,  their  relations 
to  each  other,  and  to  the  subject-matter  of  the  contract,  to  enable  the  court 
called  upon  to  Interpret  them  to  put  themselves  in  the  place  of  the  parties, 
with  all  the  information  possessed  by  them,  the  better  to  understand  the 
terms  employed  in  the  contract,  arrive  at  the  intention  of  the  parties,  and  give 
effect  to  the  agreement.  Consistently  with  these  rules,  it  was,  without  ob- 
jection, shown  in  the  trial  that  the  Woolen-Mill  Company  of  Bucyrus  was  the 
name  of  a  copartnership  which  consisted  of  the  plaintiff  and  another,  who,  at 
the  date  of  th»  instrument  sued  on,  were  the  owners  of  the  wooien-mill  prop- 
erty therein  mentioned,  and  that  the  half  of  the  property  therein  stilted  as  hav- 
ing been  sold  to  A.  Monnett  was  the  plaintiff's  undivided  interest  in  it.  The 
answer  admits  this,  for  it  avers:  **The  plaintiff  sold  to  said  A.  Monnett  his 
interest  in  said  woolen-mill  property."  It  wAs  also  shown,  and  not  contro- 
verted, that  Abraham  Monnett  executed  the  written  obligation,  delivered  the 
same  to  the  plaintiff,  and  paid  to  him  the  82,500  stipulated  to  be  paid  April 
1, 1877,  and  that  a  deed  of  conveyance  was  soon  thereafter  executed  to  Abra- 
ham Monnett,  vesting  in  him  the  undivided  half  of  the  property,  which  he 
afterwards  sold  and  conveyed  to  another  person.  Aided  by  these  extrinsic 
facts,  no  serious  difficulty  is  encountered  in  the  construction  of  the  instru- 
ment. It  recites  that  the  sale  was  for  the  sum  of  $7,500,  and  provides  that 
$2,500  thereof  is  to  be  paid  April  1,  1877.  It  is  true,  it  does  not  state  that 
A.  Monnett  is  to  pay  it,  nor  contain  any  direct  promise  to  pay  to  the  plaintiff. 
But  since  A.  Monnett  purchased  the  property  of  the  plaintiff,  and  executed 
and  delivered  to  him  the  written  instrument  stating  the  purchase  by  him,  and 
the  terms  and  amounts  of  the  payments  therefor,  it  would  be  idle  to  say  the 
$2,500  was  not  to  be  paid  by  Abraham  Monnett  to  the  plaintiff.  About  this 
there  is  no  controversy,  and  accordingly  A.  Monnett,  contemporaneously  with 
the  execution  of  the  deed  to  him,  paid  to  the  plaintiff  this  $2,500.  The  obli- 
gation to  pay  the  balance  of  the  purchase  price  of  the  property  is  equally  clear. 
Whatever  of  uncertainty  there  is,  relates  to  the  time  and  mode  of  payment. 
The  language  of  the  instrument,  that  ''two  thousand  five  hundred  dollars  to 
be  paid  April  1, 1877,  the  other  five  thousand  with  the  following  provisions," 
plainly  imputes  that  the  five  thousand  dollars  is  to  be  paid,  as  well  as  the 
twenty-five  hundred  dollars,  and  by  the  same  person,  and  to  the  same  person, 
except  as  otherwise  controlled  by  the  "following  provisions. "  There  is  noth- 
ing in  these  provisions  which  discharges  the  obligation  to  pay  the  five  thou- 
sand dollars,  or  extinguishes  the  right  of  the  plaintiff  to  receive  it.  They  are 
not  only  consistent  with,  but  confirm  and  accentuate,  both  the  obligation  of 
A.  Monnett  to  pay,  and  the  right  of  the  plaintiff  to  receive  payment.  They 
provide  that,  after  A.  Monnett  receives  dividends  to  the  amount  of  10  per 
cent  on  the  money  by  him  invested  in  the  mills,  the  plaintiff  is  to  receive  a 
share  of  the  remaining  dividends  as  interest  on  the$5,000for  the  term  of  five 
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years.  The  righfc  of  the  plaintiff  to  the  interest,  in  the  event  provided  for» 
would  seem  to  establish  his  title  to  the  principal  also;  and,  as  A.  Monnett  is 
the  partj  binding  himself  to  that  obligation,  the  duty  became  his  to  pay  the 
plaintiff  the  interest  as  it  accrued,  according  to  its  terms.  If  the  mills  should 
not  pay  a  dividend  of  10  per  cent,  on  the  mon^  invested  by  A.  Monnett,  the 
provision  for  the  payment  oHnterest  to  the  plaintiff  fails;  the  result  of  which 
is  that  A.  Monnett  retains  the  $5,000  of  the  purchase  money  for  the  property 
for  the  five  years,  without  interest,  and  he  nught.  at  the  expiration  of  that 
period,  continue  to  retain  it,  on  the  conditions  as  to  interest,  until  the  mill 
should  pay  dividends  equal  to  10  per  cent,  on  his  investment.  Under  these 
stipulations,  the  principal  of  85,000  became  due,  in  any  event,  at  the  expira- 
tion of  five  years  from  the  date  of  the  obligation,  unless  A.  Monnett  should 
there  elect  to  continue  the  conditions  in  regard  to  the  interest  therein  set 
forth,  which  he  did  not  do.  On  the  contrary,  he  sold  and  conveyed  away  his 
undivided  half  of  the  property,  ceased  to  have  any  interest  in  or  control  over 
it,  and  thus  put  it  out  of  his  power  to  perform  the  stipulations  for  the  pay- 
ment of  interest  which  were  beneficial  to  the  plaintiff,  and  which,  no  doubt, 
constituted  the  consideration,  at  least  in  part,  for  the  credit  given  on  that 
part  of  the  purchase  price  of  the  property.  This  was  a  conclusive  election  on 
the  part  of  Abraham  Monnett  not  to  prolong  the  time  for  the  payment  of  the 
Sd.CKK)  on  the  conditions  specified,  and  the  money  became  payable  absolutely. 
This,  we  think,  is  the  proper  interpretation  of  the  obligation,  aided  by  such 
extrinsic  facts,  either  admitted  by  the  pleadings  or  not  controverted  on  the 
trial,  as,  consistently  with  the  rules  of  evidence,  might  be  properly  considered 
in  giving  construction  to  it;  and  the  trial  court  erred  in  submitting  its  con- 
struction to  the  jury.  The  extrinsic  circumstances  material  to  its  construc- 
tion were  undisputed  and  definitely  ascertained;  and,  if  they  were  not,  it  was 
still  the  duty  of  the  court  to  give  construction  to  the  instrument,  for  the  con- 
struction of  all  written  instruments  belongs  to  the  court  alone;  "and  it  is  the 
duty  of  the  Jury  to  take  the  construction  from  the  court,  either  absolutely,  if 
there  be  no  words  to  be  construed,  or  words  of  art  or  phrases  used  in  com- 
merce, and  no  surrounding  circumstances  to  be  ascertained,  or  conditionally, 
when  those  words  or  circumstances  are  necessarily  referred  to  them."  Neil- 
son  V.  Harford,  8  Mees  &  W.  806, 828- 

2.  It  follows,  also,  that  the  court  erred  in  admitting  the  evidence  given  by 
the  defendants  to  contradict  the  terms  of  the  instrument,  and  ingraft  upon  it 
others  it  did  not  contain,  unless  such  evidence  was  competent,  under  the 
pleading,  with  the  view  to  its  reformation.  We  know  the  rule  which  forbids 
the  introduction  of  parol  evidence  to  control  written  contracts  does  not  extend 
to  proof  of  the  consideration,  or  of  promises  or  agreements  wholly  collateral 
to  the  writing,  like  agreements  between  sureties  or  joint  promisors,  nor  where 
express  reference  is  made  in  the  written  instrument  to  a  parol  contract,  or  the 
written  instrument  does  not  purport  to  be  a  complete  expression  of  the  con- 
tract, or  evidently  appears  to  express  only  some  part  of  it,  and  that  which  is 
sought  to  be  proven  does  not  contradict  its  terms,  but  is  consistent  with  them. 
But  the  evidence  admitted  in  this  case  does  not  fall  within  either  of  these 
classes.  Its  purpose  and  effect  was  to  prove  that  the  instrument  did  not  con- 
tain the  true  agreement  between  the  parties,  and  to  establish  a  contract  ma- 
terially different  from  that  expressed  by  it.  Such  evidence  cannot  be  ad- 
mitted except  when  the  reformation  of  the  instrument  is  sought  in  equity. 
Holztoorth  V.  Koch,  26  Ohio  St.  33;  Neil  v.  Board  of  Trustees,  31  Ohio  St. 
15;  Denton  v.  Whitney,  Id.  89.  And  the  party  seeking  it  must,  by  proper  al- 
legation in  his  pleading,  show  his  right  to  such  relief.  White  v.  Denman,  1 
Ohio  St.  110.  The  defendant  does  not  seek  this  remedy,  and  his  pleadings  are 
insufficient  to  entitle  him  to  it. 

3.  Conceding,  however,  that,  by  great  liberality  of  construction,  the  answer 
of  the  defendant  may  be  considered  sufficient  to  support  a  decree  for  the  refor- 


Digitized  by 


Google 


664  NOBTHBASTERN   REPORTER.  [OMo. 

ination  of  the  contract,  and  the  evidence,  therefore,  competent,  and  that  the 
plaintiff,  bj  submitting  to  the  trial  of  the  case  to  the  Jury  without  objection, 
waived  his  right  to  have  that  issue  tried  by  the  court,  there  was  error  in  the 
charge  of  the  court,  which  permitted  the  jury  to  find  the  issue  for  the  defend* 
ants  upon  a  preponderance  of^he  evidence.  The  rule  is  firmly  adhered  to  in 
this  state  that,  to  warrant  the  reformation  of  an  instrument  on  the  ground  of 
.-mistake,  the  proof  must  be  clear  and  convincing;  a  mere  preponderance  of 
evidence  is  not  sufficient.     Potter  v.  Potter^  27  Ohio  St.  84. 

4.  It  having  been  held  by  this  court  in  Insurance  Co.  v.  Boyle,  21  Ohio  St. 
119,  that  a  contract  may  be  reformed  and  final  judgment  rendered  thereon  in 
the  same'action,  and  when  the  case  niade  by  the  pleadings  and  the  facts  found 
by  the  court  warrant  the  reformation,  and  the  proper  final  judgment  is  ren- 
dered without  a  formal  decree  reforming  the  contract,  it  is  not  error  for  the 
court  to  affirm  the  judgment,  we  have  made  a  somewhat  careful  examination 
of  the  evidence  to  ascertain  whether  it  is  of  such  character  and  degree  as  to 
establish  with  reasonable  certainty  the  agreement  contended  for  by  the  defend- 
ants, or  fairly  sustain  a  reformation  of  the  instrument;  and  it  is  quite  clear 
it  is  insufficient  for  either  purpose.  With  the  exception  of  the  letter  written 
by  the  plainiiff  to  Abraham  Monnett,  which,  in  substance,  affirms  the  claim 
asserted  by  the  plaintiff  in  this  action,  the  evidence  consists  wholly  in  the  at- 
tempted repetition  of  portions  of  converaation  with  the  plaintiff,  and  of  portions 
of  the  contents  of  the  written  agreement,  from  having  heard  it  read.  A  few 
specimens  will  show  their  value.  George  W.  Hall  testified:  "I  said  to  him.  [the 
plaintiff:]  '  I  understand  you  have  sold  out  your  woolen-mill  to  Abraham  Mon- 
nett, your  brother.'  •  Well,*  says  he,  •  I  sold  part  of  it,  not  all.  I  sold  part.  I 
get  twenty-five  hundred  dollars,  and  retain  interest  as  a  silent  partner.* .  After 
the  mlil  making  a  certain  per  cent.,  Abraham  was  to  get  a  certain  per  cent.,  and 
Thomas  [the  plaintiff]  was  to  get  a  certain  per  cent."  In  his  cross-examina- 
tion, the  witness  further  said:  "He  [the  plaintiff]  did-  not  undertake  to  give 
the  terras  of  the  contract,  only  that  he  was  to  receive  a  certain  ppr  cent.,  pro 
rata  with  Abraham.  1  do  not  know  just  wliat  the  conditions  were.  If  the 
mills  made  so  much,  he  was  to  have  a  certain  per  cent,  after  Abraham  got  out 
bis  per  cent.,  or  something  of  that  kind,  on  what  capital  his  brother  invested. " 
William  Rouse  testified:  '*I  understood  from  all  of  them,  and  from  his  offer 
to  me,  that  it  was  to  be  twenty-five  hundred  dollars,  and  five  thousand  dollars 
after  the  mill  paid  ten  per  cent,  on  fifteen  thousand  dollars, — some  such  a 
proposition,  as  I  understood  it."  Kirk  Warner  testified  that  the  plaintiff  told 
him  "he  had  an  article  showing  Abraham  Monnett  owed  him,  I  think,  five 
thousand  dollars  on  the  woolen-mills,  and  that  he  would  get  it,  and  show  it 
to  me.  He  got  up,  and  went  to  his  secretary,  and  got  the  article,  but  did  not 
give  it  to  me,  but  sat  down  and  read  it  himself.  After  he  got  done  reading,  I 
asked  him  if  Abraham  Monnett  signed  that  article.  He  turned  it  over,  and 
I  saw  that  it  looked  like  Abraham's  handwriting.  I  think  it  was  to  run  five 
ycjirs;  and,  if  the  mills  run  to  pay  ten  per  cent,  pro  rata,  he  was  to  get  an  in- 
terest in  the  profits  at  the  end  of  five  years;  if  it  did  not,  I  think  that  was  to 
end  it."  The  other  testimony  is  of  the  same  class,  and  does  not  materially 
differ  from  the  examples  selected.  The  only  effect  of  such  testimony  is  to  show 
how  imperfectly,  and  sometimes  confusedly,  the  memory  retains  the  contents 
of  a  somewhat  intricately  worded  document  from  hearing  it  once  read  or 
stated.  If  written  agreements  could  be  successfully  assailed  by  such  testi- 
mony, few  would  escape,  for  it  is  the  rare  exception  when  their  contents  can 
be  accurately  remembered  and  repeated  from  having  casually  once  heard  them 
read  or  stated.  There  being  otherwise  no  dispute  about  the  facts  which  en- 
title the  plaintiff  to  judgment,  there  is  no  reason  why  the  case  should  not  now 
be  finally  disposed. 

Judgments  of  the  circuit  court  and  court  of  common  pleas  reversed,  and 
judgment  for  the  plaintiff. 
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Bank  o.  Gbotb  et  alJ 

(Court  of  Appeals  of  New  York,    Jtme  5, 188b., 

1.  JBjectmext^Whkn  Lies— Partnebship— Rights  op  Pabtnebs. 

Ejectment  will  not  lie  bv  the  deyisee  of  one  tenant  In  common  against  the  other 
tenant  to  recover  land  in  wnich  ea<^  holds  the  legal  title  to  designated  interests,  bat 
which  is  really  the  property  of  a  partnership  existing  between  such  tenants,  pur- 
chased for  the  use  of  the  firm,  and  paid  for  with  its  f ands. 

2.  Witness— Compbtenot—Tbansaction  op  Decedent. 

In  snch  action,  the  grantor  of  plalntifl's  testator  is  competent,  at  the  request  of 
defendant,  to  testify  as  to  a  personal  transaction  between  witness  and  such  testator 
and  defendant,  his  former  partner,  to  whom  testator  had  conveyed  an  interest  in 
the  land  derived  from  said  witness;  such  case  not  falling  within  Code  Civil  Proc. 
N.  Y.  §  839,  providing  that  one  interested  in  the  event  of  a  suit,  or  one  through 
whom  such  interestea  party  derives  title,  shall  not  be  examined  as  a  witness  on  be- 
half of  himself,  or  of  such  interested  person,  against  the  executor,  heir,  survivor, 
*  *  *  or  any  person  deriving  his  title  through  a  person  since  deceased,  as  to 
anv  personal  transaction  had  between  such  deceased  person  and  such  witness,  he 
neither  having  an  interest  in  the  suit,  nor  being  a  person  through  whom  defendant 
claimed. 
8.  EiViDENCB— Pabou— Trusts. 

In  such  case,  oral  evidence  to  alter  the  effect  of  the  deed  from  the  original  jgran* 
tor  to  testator,  by  showing  the  land  to  have  been  bought  with  partnership  funds 
for  partnership  purposes,  is  admissible  for  the  purpose  of  holding  the  grantee  as  a 
trustee  for  said  firm. 

Appeal  from  general  term,  superior  court,  city  of  New  York. 

Action  of  ejectment  by  Mary  0.  Bank  against  Augustus  H.  Grote  and  A. 
J.  Knapp  to  recover  the  possession  of  real  estate  in  New  York  city.  Verdict 
and  judgment  for  defendants,  and  plaintiff  appealed.  Code  Civil  Proc.  N.  Y. 
§  829,  provides  that  a  party  to  or  person  interested  in  the  result  of  a  suit,  or 
one  through  whom  such  interested  person  or  party  claims  or  derives  title, 
shall  not  be  examined  as  a  witness,  on  behalf  of  himself  or  such  interested 
person,  against  the  executor,  heir,  survivor,  ♦  ♦  ♦  or  any  person  deriv- 
ing his  title  through  a  person  since  deceased,  as  to  any  personal  transaction 
had  between  such  deceased  person  and  such  witness. 

Amaaa  J,  Hedfleld,  for  appellant.    G.  W.  CotterUlf  for  respondents. 

Peckham,  J.  The  documentary  evidence  in  this  case  showed  title  in  the 
plaintiff  to  a  one-third  inteiest  in  the  land  in  question.  That  is  all  the  evi- 
dence which  was  offered  on  her  part.<  The  defendant  then  offered  evidence 
which  was  received  for  the  purjpose  of  explaining  the  documentary  proof 
given  on  the  part  of  the  plaintiff,  and  to  show  that  the  real  estate  in  question 
was  actually  partnership  property,  purchased  for  the  purposes  of  the  partner- 
ship,  and  paid  for  with  partnership  funds.  After  a  careful  perusal  of  all  the 
evidence  taken  on  the  trial,  (and  it  was  uncontradicted,)  we  think  the  case 
for  the  defendant  was  so  conclusively  proved  as  to  leave  no  question  for  the 
jury.  It  is  quite  unnecessary  to  set  forth  here  the  evidence  which  was  tlius 
taken.  We  have  given  the  able  argument  of  the  appellant  full  consideration, 
but  our  opinion  in  regard  to  the  conclusive  character  of  the  evidence  for  the 
defendant  remains  the  same. 

It  is  conceded  that,  if  the  title  to  the  real  estate  was  in  the  partners  surviv- 
ing, this  action  of  ejectment  cannot  be  maintained.  Upon  the  trial  the  de- 
fendants called  as  a  witness  William  Steinway,  who  was  the  grantor  of  the 
premises  in  question  in  the  deed  from  William  Steinway  and  wife  to  Pred- 
erick  Grote.  The  grantee,  Frederick  Grote,  was  the  deceased  partner  in  the 
firm,  the  sumving  members  of  which,  as  defendants  alleged,  were  the  owners 
as  such  of  the  land  in  question.  When  the  witness  Steinway,  being  such 
grantor,  was  asked  by  the  counsel  for  defendants  to  state  the  personal  traus 
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action  which  took  place  between  the  witness  and  the  deceased  grantee  and 
partner  at  the  time  of  the  sale  of  the  premises  and  the  execution  of  the  deed, 
the  plaintiff's  counsel  objected  to  the  evidence  as  not  admissible  for  severid 
reasons,  one  of  which  was  that  section  829  of  the  Code  proldbited  it.  We  do 
not  think  the  evidence  is  within  the  mischief  of  the  statute.  The  witness 
was  wholly  disinterested  in  the  question  in  reference  to  which  he  was  sworn. 
To  make  it  out  partnership  property  did  not  render  the  surviving  partners 
personally  liable  to  pay  fo:  tiie  land,  in  the  absence  of  any  personal  obliga- 
tion; for  the  method  of  payment  was  agreed  upon,  and  was  in  writing,  and 
did  not  include  the  personal  obligation  of  either.  Nor  does  it  seem  to  us  that 
the  facts  of  this  case  make  out  the  witness  to  be  a  person  from,  through,  or 
under  whom  the  defendants  derived  their  interest  or  title  within  the  meaning 
of  the  statute  under  consideration.  The  person  from,  through,  or  under 
whom  the  title  came,  within  that  meaning,  was,  as  we  think,  Frederick 
Grote,  the  deceased  partner  and  grantee.  The  plaintiff  claims  by  will  from 
him,  and  the  defendants  seek  to  destroy  that  claim  ity  proof  that  the  surviv- 
ing partners  have  title  through  Frederick  Grote  as  the  grantee  for  the  part- 
nership, and  for  which  he  was  a  trustee,  and  from  whom  each  had  a  deed  of 
a  designated  interest  in  the  property.  This  makes  Frederick  Grote  the  indi- 
vidual who  had  the  whole  legal  title,  and  the  defendants  did  not  derive  their 
title  from,  through,  or  under  Steinway,  and  do  not  succeed  to  his  title  or  in- 
terest, within  the  meaning  of  the  section  mentioned;  but  do  derive  such  title 
from  Federick  Grote.  The  evidence  was  not,  therefore,  objectionable  on  that 
ground.  The  other  ground  of  objection  was  that  the  oral  evidence  was  inad- 
missible to  alter  the  effect  of  the  deed  from  Steinway  to  Frederick  Grote. 
Such  evidence  is  clearly  admissible  for  the  purpose  of  holding  the  grantee  as 
trustee  for  the  firm.  See  Fairchild  v.  Fairchild,  64  N.  Y.  471.  There  are 
no  other  exceptions  which  require  notice.  The  judgment  should  be  affirmed, 
with  costs. 
All  concur. 


(110  N.  T.  94) 

HORNBOSTEL  V.  KiNNBY  et  ol.^ 

(Court  of  Appeals  of  New  York,    June  12, 1888.) 

1.  Patents  por  Invention— License— Construction— Fobfeitube. 

A  licensee  of  a  patent  under  an  agreement  that,  should  he  and  his  sublicensees  **  fail 
to  use  said  process  in  the  treatment  of  at  least  250,000  pounds  of  tobacco  per  annum^ 
*  *  *  then  and  thereupon  said  exclusive  license  snaU  cease,  determine,  and  he 
forfeited;  but  said  [licensee]  shall,  In  such  event,  nevertheless  have  the  license, 
though  not  exclusive,  to  use  said  process  •  *  *  for  the  period  and  within  the 
district  aforesaid,  **- is  not  required  to  subject  at  least  250,000  pounds  of  tobacco  an- 
nually to  the  process,  or  pay  a  royalty  on  that  amount,  as  the  penalty  for  a  forfeit- 
ure is  provided  for  by  the  agreement. 

2.  Trade-Marks— What  Constitutes— Injunction. 

In  a  suit  for  an  injunction  to  restrain  the  use  of  the  trade-mark  "  Sweet  Caporal,  * 
on  a  brand  of  cigarettes  the  tobacco  of  which  was  treated  by  the  **HombosteI  pro- 
cess, "  the  evidence  tended  to  show  that  the  public  was  ignorant  of  the  existence  of 
such  process;  that  the  process  was  of  no  value,  ^ere  being  other  and  more  efficient 
means  of  obtaining  the  same  end ;  that  defendant  had  abandoned  the  use  of  said 
process,  and  notified  plaintiff  to  that  effect;  that  the  word  ^  Sweet  "was  prefixed  to 
the  word  "Caporal, "  which  had  always  belonged  to  defendant,  as  a  means  of  deter- 
mining the  amount  of  sales  of  tobacco  subject  to  plaintiff's  process,  no  agreement 
being  made  that  the  same  should  constitute  a  trade-mark.  The  court  refused  to 
find  that  the  trade-mark  "Sweet  Caporal'*  hacl  become  widely  known  and  valuable 
because  of  the  use  of  said  process  in  treating  the  tobacco  and  in  the  manufacture 
of  the  cigarettes.    Heldy  that  an  injunction  was  properly  refused. 

Appeal  from  superior  court,  general  term,  city  of  New  York. 
Action  by  Ida  Hornbostcl  against  Francis  S.  Kinney  e^  al.  on  an  agreement 
conferring  upon  the  defendants  the  riglit  to  use  a  patented  process  known  as 
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the  ''Hornbostel  process,''  and  to  enjoin  the  use  of  the  trade-mark  "Sweet 
Oaporal."    From  a  judgment  of  the  general  term  in  favor  of  defendants, 
plaintiff  appeals. 
Lewis  Johnson^  for  appellant.    John  8.  Davenport,  for  respondents. 

Pegkham,  J«  We  do  not  think  the  plaintiffs  contention  as  to  the  mean- 
ing of  the  agreement  entered  into  between  herself  and  the  individual  defend- 
ant can  be  sustained.  That  contention  is  that  the  agreement  between  the 
parties  contemplates  the  treatment  of,  at  least,  the  minimum  amount  annu- 
ally of  250.000  pounds  of  tobacco,  by  defendant,  by  the  "Hombostel  process," 
and  the  payment  of  the  stipulated  royalty  therefor  during  the  life  of  the  pat- 
ent, and  that,  if  the  defendant  ceased  entirely  to  use  the  ** process"  above 
mentioned,  the  liability  to  pay  the  royalty  to  plaintiff  on  the  stated  minimum 
amount  of  tobacco  annually  would  still  remain.  The  liability  of  the  defend- 
ant is  bounded  by  the  written  agreement  entered  into  between  the  parties, 
and  the  material  part  thereof  is  as  follows:  "Should,  however,  said  Francis 
S.  Kinney,  and  his  sublicensees,  fail  to  use  said  process  in  the  treatment  of  at 
least  250,000  pounds  of  tobacco  per  annum,  from  and  after  May  1, 1879,  then 
and  thereupon  said  exclusive  license  shall  cease,  determine,  and  be  forfeited; 
but  said  Kinney  shall,  in  such  event,  nevertheless  have  the  license,  though 
not  exclusive,  to  use  said  process  in  the  treatment  of  tobacco  to  be  used  in 
the  manufacture  of  cigarettes,  and  in  tne  treatment  of  smoking  tobacco,  for 
the  period  and  within  the  district  aforesaid."  By  the  prior  portion  of  the 
agreement  the  license  was  exclusive  during  the  continuance  of  the  patent  of 
the  right  to  use  said  process  in  the  treatment  of  tobacco  for  cigarettes.  It 
is  thus  seen  that  the  exclusive  character  of  the  license,  taking  the  whole 
agreement  into  consideration,  depended  upon  the  application  of  the  process 
to  at  least  250,000  pounds  of  tobacco  annually;  and  that,  if  such  an  amount 
of  tobacco  were  not  subjected  to  such  process,  the  exclusive  character  of  the 
license  ceased,  determined,  and  became  forfeited,  and  the  defendant  thence- 
forward was  subject  simply  to  the  obligation  of  paying  the  agreed-upon  roy- 
alty of  one  cent  a  pound  for  each  pound  of  tobacco  which  he  subjected  to 
this  process.  This  statement  of  the  terms  of  the  agreement  seems  to  me  the 
strongest  argument  against  the  contention  of  the  plaintiff.  There  is  noth- 
ing in  the  agreement,  or  in  the  surrounding  circumstances  in  proof  in  the 
case,  from  which  a  covenant  can  be  implied  that  the  defendant  should  at  all 
events  subject  at  least  250,000  pounds  of  tobacco  annually  to  this  process,  or 
pay  a  royalty  upon  that  amount  the  same  as  if  he  had.  The  penalty  for  a 
failure  to  thus  subject  annually  that  amount  of  tobacco  to  the  process  is  pro- 
vided for  by  and  contained  in  the  agreement;  and  that  is  that  the  exclu- 
sive character  of  defendant's  license  shall  cease  and  be  forfeited.  Authority 
for  implying  the  covenant  is  thought  by  the  plaintiff  to  rest  in  the  case  of 
Booth  V.  Rolling-Mill  Co.,  74  N.  Y.  15.  That  case,  however,  holds  that,  in 
order  to  imply  a  covenant  in  a  contract  under  seal,  (which  this  contract  is,^ 
there  must  exist  a  manifest  and  clear  intention  that  one  of  the  parties  shall 
do  the  act  in  regard  to  the  doing  of  which  the  covenant  is  to  be  implied.  To 
make  the  case  tit  the  facts  here,  we  should  have  to  hold  that  there  was  in  the 
contract  in  question  a  clear  intention  manifested  that  the  defendant  should, 
at  all  events,  during  each  year  of  the  life  of  the  patent,  subject  at  least  250,000 
pounds  of  tobacco  to  the  process,  and  pay  the  royalty  thereon  annually.  On 
the  contrary,  a  perusal  of  the  whole  contract  leaves  us  in  no  doubt  there  was 
no  such  intention,  but  simply  an  intention  to  revest  in  the  plaintiff  the  right 
to  license  othei-s  upon  the  failure  of  defendant  to  subject  the  stated  amount 
of  tobacco  annually  to  the  process.  Judge  Allen,  in  the  case  above  cited, 
well  says:  **lt  is  a  cardinal  principle  that  every  agreement  or  covenant  must 
be  interpreted  according  to  its  peculiar  terms,  and  so  as  to  carry  out  the  in- 
tent of  the  parties;  and  it  follows  that  the  ruling  upon,^nd  the  interpretation 
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of,  one  agreement  will  seldom  aid  in  the  construction  of  another,  except  as  it 
may  illustrate  some  general  rule  of  interpretation  applicable  to  both."  The 
case  cited  is  so  different  in  its  facts,  and  in  the  character  and  purpose  of  the 
agreement  construed,  from  the  one  under  consideration  here,  that  it  lends  no 
aid  as  to  the  proper  interpretation  of  the  latter.  We  feel  quite  clear  that  there 
is  no  foundation  for  the  plaintiff's  theory  of  an  implied  covenant  to  manu- 
facture. 

Upon  the  second  proposition  of  plaintiff,  in  which  she  desires  an  injunction 
preventing  defendant  from  using  tiie  trade-mark  "Sweet  Gaporal,"  which  she 
alleges  he  is  using,  and  which  she  also  alleges  distinguishes  the  cigarettes 
made  from  tobacco  subjected  to  the  above-meiitioned  process,  the  dndings 
and  refusals  to  And  of  the  trial  judge  are  fatal  to  her  contention.  He  was  re- 
quested to  find  that  the  brand  or  trade-mark  "Sweet  C^poral,"  under  which 
the  cigarettes  were  sold,  became  widely  known  and  valuable  in  the  community 
because  of  the  use  of  the  said  invention  or  process  in  treating  the  tobacco, 
and  in  the  manufacture  of  the  cigarettes,  and  because  of  the  liking  of  con- 
sumers therefor,  and  the  belief  and  confidence  of  the  public  that  said  cigar- 
ettes were  made  from  tobacco  treated  by  said  process.  This  was  refused  by 
the  judge.  Tlie  evidence  seems  to  show  that  the  public  were  entirely  igno- 
rant of  the  existence  of  any  such  process,  and  consequently  of  its  effect  upon 
tobacco.  There  was  evidence  also  tending  to  prove  that  the  process  itself  was 
of  no  value;  that  there  were  other  and  just  as  efficient  means  of  attaining  the 
same  end;  and,  finally,  that  the  defendant  had  given  up  and  abandoned  the 
use  of  the  process  since  December,  1879,  and  had  at  that  time  noticed  tlie 
plaintiff  to  that  effect,  and  that  the  corporation  defendant  had  never  used  the 
process,  and  the  right  to  use  it  had  never  been  assigned  to  it  by  the  individual 
defendant.  The  evidence  also  tended  to  show  that  tiie  word  "Sweet"  was 
first  prefixed  to  the  word  "Caporal"  (which  had  always  belonged  to  the  indi- 
vidual defendant)  as  a  means  for  him  to  discover  the  amount  of  the  sales  of 
tobacco  subjected  to  the  plaintiff's  process,  and  thus  to  give  him  some  means 
of  forming  an  opinion  of  the  value  of  the  process ;  but  that  there  was  no  in- 
tention of  making  any  agreement,  and  no  agreement  was  in  fact  maide,  that, 
as  between  these  parties,  the  adoption  of  that  means  should  result  in  the  mak- 
ing of  a  brand  or  trade-mark  in  which  they  should  have  common  rights,  and 
which  the  defendant  should  have  no  right  to  use  unless  he  continued  to  use 
the  plaintiff's  process.  Upon  the  findings  and  refusals  to  find  miide  by  the 
trial  judge,  we  think  no  right  to  an  injunction  was  shown,  and  the  judgment 
should  therefore  be  affirmed,  with  costs. 

All  concur. 


(110  N.  Y.  114) 

In  re  Dawson.* 
(Court  of  Appeals  of  New  York.    June  19, 1888.) 

GARinSHMENT— PaTVBNT  OF  MOKBT  TO  ShBRIFF— DbFAOLT  OP  ShBRIFF. 

Where,  in  an  act  ion  for  breach  of  contract,  a  debt  owing  to  defendant  is  attached, 
and  paid  by  the  do u tors  to  the  sheriff,  on  tbe  default  and  absconding  of  the  sheriff 
before  judgment,  the  loss  falls  o.i  plaintiffs,  who  caused  the  attachment  to  issue, 
and  not  on  defendant,  the  remedy  oi  plaintiffs  being  on  the  sheriff's  bond. 

Appeal  from  general  ternn  supreme  court»  First  department. 

Henry  2>.  Hotchkiss,  for  appellant    Robert  S.  Hudd,  for  respondent. 

Earl,  J.  In  June,  1885,  Wilson  &  Knowlton  commenced  an  action  in  the 
supreme  court  against  Dawson,  to  recover  damages  for  breach  of  contract, 
and  obtained  an  attachment  against  Dawson^s  property  on  the  ground  of  his 
non-residence.  The  attachment  was  issued  to  Alexander  Y.  Davidson,  then 
sheriff  of  New  York  county,  and  be  attached  a  certain  debt  owing  from  Mc- 
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Donald,  Pearce  &  Co.  to  Dawson.  Such  proceedings  were  thereafter  taken 
in  that  action  on  behalf  of  the  plaintiffs  that  McDonald,  Pearce  &  Go.  paid 
npon  the  debt  attached,  to  Davidson,  as  sheriff,  the  sum  of  $2,316.43. 
Thereafter,  and  before  judgment  and  execution  in  the  action,  Davidson  mis- 
appropriated the  money,  and  absconded.  The  question  now  to  be  deter- 
mined is,  who  is  to  bear  the  loss  of  the  sheriff's  misconduct  and  default, — 
the  plaintiffs  or  the  defendant?  We  think  the  loss  should  fall  upon  the  plain- 
•  iffs.  If  this  money  had  been  seized  by  virtue  of  an  execution,  and  the  de« 
fendant  had  been  deprived  thereof,  it  is  weU  settled  that  the  loss  would  fall 
upon  the  plaintiffs,  and  that  to  the  extent  of  the  property  thus  taken  the  judg- 
ment and  execution  would  be  satisfied.  People  v.  ffopson,  1  Denio,  578; 
Peck  v.  Tiffany,  2  N.  Y.  456.  In  those  cases  the  loss  was  held  to  fall  upon 
the  judgment  creditoi-s,  because  property  of  the  defendants  was  taken  and 
lost  to  them  in  consequence  of  legal  measures  instituted  by  the  creditors.  We 
think  the  same  rule,  and  for  precisely  the  same  reason,  should  be  applied  to  a 
case  of  property  seized  by  virtue  of  an  attaciiment.  An  attachment  differs 
from  an  execution  in  that  by  virtue  of  it  the  property  of  the  alleged  debtor  is 
seized  in  advance,  for  the  satisfaction  of  any  judgment  that  may  thereafter 
be  recovered  in  the  action,  and  during  the  pendency  of  the  action  the  property 
is  held  by  the  attaching  officer  as  security  for  the  judgment  thereafter  to  be 
recovered.  As  in  the  case  of  an  execution,  t lie  property  is  seized  at  the  insti- 
gation of  the  attaching  creditor,  and  for  his  benefit;  and  if  it  is  lost  to  the 
debtor  Uie  loss  should  fall  upon  the  creditor,  and  he  should  take  his  remedy 
against  the  sheriff  upon  his  official  bond.  When  one  of  two  innocent  parties 
must  suffer  by  the  wrong  of  a  third  party,  it  is  frequently  difficult  to  find  an 
intelligible  ground  for  placing  the  loss  upon  the  one  rather  than  upon  the 
other,  and  the  difficulty  is  solved  without  any  other  reason  by  holding  that 
that  one  should  bear  the  loss  who  put  it  in  the  power  of  the  third  party  to 
commit  the  wrong.  That  rule  may  be  applied  here.  The  plaintiffs  not  only 
caused  the  attachment  to  be  issued  to  the  sheriff,  but  they  procured  the  order 
which  compelled  McDowell,  Pearce  &  Co.  to  pay  the  defendant's  money  to  the 
sheriff.  If  this  money  had  been  seized  by  virtue  of  an  execution,  it  would  at 
once  have  operated  as  a  payment  pro  tanto  upon  the  execution.  Here,  in 
theory  of  law.  the  money  is  in  the  possession  of  the  sheriff,  and  when  execu- 
tion  WHS  issued  to  him  it  was  at  once  applicable  thereon,  and  must  be  deemed 
to  have  been  so  applied.  If  the  sheriff  had  been  found  within  his  county, 
and  the  execution  had  actually  been  delivered  to  him,  he  could  not  have  le- 
turned  the  same  unsatisfied,  but  could  have  been  compelled  to  return  the 
same  satisfied  as  to  the  amount  of  money  received  by  him  upon  the  attach- 
ment,  (Code,  §  708,)  and  such  a  return  would  have  been  conclusive  in  favor 
of  the  defendant,  and  would  have  left  the  plaintiffs  with  their  remedy  against 
the  sheriff  for  money  received  by  him.  We  are  therefore  of  opinion  that  the 
order  should  be  affirmed,  with  costs. 
All  concur* 

(110  N.  Y.  150) 


Bennett  v.  Leeds  Manuf'o  Co* 
(Cov/rt  of  Appeals  of  New  York.  June  19, 1888.) 
pLSAi>n7G — Answbr— Denial  upon  Information  and  Belibf. 

Under  Code  Civil  Proa  N.  Y.  §  500,  subd.  1,  deolaring  that  the  answer  must  con- 
tain ^a  general  or  speoifio  denial  of  each  material  aUegation  of  the  complaint  contto- 
verted  by  the  defendant,  or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief;**  and  in  view  of  the  provisions  of  section  524.  that  the  denials  in  a 
pleading,  "unless  they  are  therein  stated  to  be  made  upon  information  and  beUef, 
*  •  *  must  be  regarded  as  having  been  made  upon  the  knowledge  of  the  person 
verifying  the  same,^  eto.,  and  section  536,  that  the  verification  must  state  that  the 
pleading  is  true  to  the  knowledge  of  the  person  making  it,  except  as  to  those  mat- 
ters therein  stated  to  be  alleged  on  information  and  belief.—a  denial,  in  a  verified 
answer,  of  a  material  allegation  in  the  complaint,  **upon  information  and  belief,  **  is 
good. 
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Appeal  from  general  term,  supreme  court,  First  department. 

Action  by  Charles  J.  Bennett  against  the  Leeds  Manufacturing  Company. 
Plaintiff  moved,  at  special  teim,  for  judgment  on  the  answer  as  frivolous, 
which  was  granted  and  alBrmed  by  the  general  term,  and  defendant  appeals. 

James  B,  Dillt  for  appellant.    Henry  M,  Brii/ham,  for  respondent. 

Andrews,  J.  The  defendant  was  sued  upon  a  contract  which  the  plaintiff, 
in  his  verifiefl  complaint,  upon  information  and  belief,  alleged  was  made  by 
the  corporation.  The  defendant,  in  its  answer,  also  verified,  denied  in  like 
manner,  upon  information  and  belief,  certain  material  allegations  in  the  com- 
plaii)t;  and  the  sole  question  is  whether  this  form  of  denial  is  authorized  by 
subdivision  1  of  section  500  of  the  Code,  which  declares  that  the  answer  must 
contain  "a  general  or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof 
BulHcient  to  form  a  belief."  Upon  reason,  this  form  of  denial  in  a  pleading 
would  seem  to  be  justified.  Information  is  the  source  of  much,  indeed  of  the 
most,  that  we  call  knowledge.  We  affirm  or  deny  the  existence  of  an  alleged 
fact  either  from  personal  knowledge  of  its  existence,  or  because  we  have  in- 
formation thereof  which  we  credit.  This  latter  is  the  source  of  most  of  our 
knowledge  of  the  facta  of  history;  and  in  the  ordinary  affairs  of  life  we  accept 
and  act  upon  facts  known  to  us  only  by  information  as  fully  and  confidently 
as  though  they  were  personal  incidents  in  our  experience.  But  assertions  of 
facts  are  frequently  made,  of  which  facts  we  neither  have  absolute  knowledge, 
nor  are  they  accredited  in  such  a  way  as  to  satisfy  us  of  their  existence.  We 
may  not  be  able  either  to  affirm  or  deny  their  existence,  or  even  to  form  a  judg- 
ment or  belief  in  respect  to  them.  It  is  obvious  that  each  of  these  several 
conditions  may  exist  in  the  case  of  a  defendant  brought  into  court  to  answer 
a  complaint,  as  to  the  facts  alleged  upon  which  the  complaint  is  founded. 
The  facts  alleged  may  be  true  or  false  to  his  personal  knowledge.  If  he  has 
no  personal  knowledge  of  their  truth  or  falsity,  nevertheless  he  may  have  in- 
formation which  satisfies  him  that  they  are  either  true  or  false,  and  a  belief 
founded  thereon.  Still,  again,  he  may  have  no  information  upon  which  he 
can  affirm  or  deny  the  facts  alleged;  or,  if  he  has  some  information,  it  may  not 
be  such  as  to  create  a  belief  one  way  or  the  other  as  to  their  existence,  or 
whether  the  assertions  made  are  true  or  untrue.  In  the  first  and  third  cases 
supposed,  concedadly  the  defendant  can  put  the  plaintiff  to  his  proof.  He 
may  do  this  in  the  one  case  by  a  direct  and  positive  denial,  and  in  the  other  by 
denying  any  knowledge  or  information  sufficient  to  form  a  belief  as  to  the  ex- 
istence of  the  alleged  facts.  If  the  defendant  is  in  the  condition  of  having 
information,  and  a  belief  founded  thereon,  that  the  facts  alleged  are  untrue, 
but  no  actual  knowledge,  unless  he  can  deny  absolutely  the  allegations  of  the 
complaint,  or  deny  them  upon  information  and  belief,  he  will  be  precluded,  in 
such  a  case,  where  the  complaint  is  verified,  fi«om  answering  at  all,  and  judg- 
ment may  go  against  him  by  default,  although  he  might  be  able  on  a  trial  to 
establish  a  complete  defense  to  the  action.  It  may  be  safely  assumed  that  it 
was  not  in  the  mind  of  the  legislature,  in  framing  the  rules  of  pleading,  to  per- 
mit such  a  result,  or  to  put  a  defendant  so  situated  in  a  position  where  he 
could  not,  by  his  pleading,  compel  the  plaintiff  to  prove  his  complaint.  Sec- 
tion 500  of  the  Code  does  not  prescribe  the  form  of  a  denial,  except  that  it 
must  be  general  or  specific,  or,  where  the  defendant  has  no  knowledge  or  in- 
formation as  to  any  material  fact  alleged  sufficient  to  form  a  belief  in  regard 
to  the  same,  his  denial  may  be  in  that  formula.  Heading  section  500  in  con- 
nection with  sections  524  and  526,  it  is,  we  think,  very  cle<ir  that  a  general  or 
specific  denial  under  the  first  subdivision  of  section  500  may  be  upon  infor- 
mation and  belief.  By  section  524,  "the  allegations  or  denials  in  a  verified 
pleading  must  in  form  be  stated  to  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and  belief  of  the  party, 
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they  must  be  regarded,  for  all  purposes,  inoluding  a  criminal  prosecution,  as 
having  been  made  upon  the  knowledge  of  the  person  verifying  the  same.  An 
allegation  that  the  party  has  not  sufficient  knowledge  or  information  to  form 
a  belief  with  respect  to  the  matter  must,  for  the  same  purposes,  be  regarded 
as  an  allegation  that  the  person  verifying  the  pleading  has  not  such  knowledge 
or  information.''  This  section,  on  its  face,  applies  to  all  pleadings,  the  an- 
swer as  well  us  the  complaint,  and  to  denials  in  the  answer  as  well  as  to  affirm- 
ative defenses  or  counter-claim.  It  assumes  that,  when  a  party  has  no  per- 
sonal knowledge,  an  averment  or  denial  may  be  made  upon  information  and 
belief,  and  treats  every  positive  averment  or  denial  as  having  been  made  on 
personal  knowledge,  and  declares,  in  substance,  that  it  is  to  be  so  regarded  in 
criminal  prosecutions.  Section  526,  which  prescribes  the  form  of  verification, 
requires  it  to  be  stated  therein  that  the  pleading  is  "true  to  the  knowledge  of 
the  person  making  it,  except  as  to  those  matters  therein  stated  to  be  alleged 
on  information  and  belief,''  etc.  This  section  also  recognizes  allegations 
(which  manifestly  include  denials)  made  upon  information  and  belief  as  proper 
forms  of  pleading.  We  think,  therefore,  upon  reason  ar  well  as  upon  the 
construction  of  the  Code,  a  denial,  in  a  verified  answer,  of  a  material  allega- 
tion in  the  complaint,  ''upon  information  and  belief,"  is  good.  Any  othei 
conclusion  would  lead.  In  some  cases,  to  great  injustice.  There  are  diverse 
authorities  upon  the  question,  but  the  great  preponderance  of  authority  sup- 
ports the  conclusion  we  have  reached.  BroiherUm  v.  Dozotiey,  21  Hun,  436; 
Wood  V.  Raydure,  89  Hun,  144;  Musgrove  v.  Mayoi\  51  N.  Y.  Super.  Ct. 
528;  Macauley  v.  Printing  Co,,  14  Abb.  N.  C.  316.  See,  also,  Maclay  v. 
Sands,  94  U.  S.  586;  Jones  v.  City  of  Petaluma,  36  Cal.  230.  It  follows 
tliat  the  judgment  of  the  general  and  special  terms*  and  the  order  striking  out 
defendant's  answer,  should  be  reversed. 
All  concur. 


(110  N.  Y.  83) 

Throop  Grain  Cleaner  Ck>.  et  at,  «•  Smith.^ 
{Court  of  Appeals  of  New  York,    June  13, 1888.) 

1.  FBAxmiTLBN'r  Ck>NyETANO]&— Right  to  Question. 

The  question  whether  a  transfer  of  an  indebtedness  was  made  with  intent  to  da* 
feat  a  levy  upon  the  same  can  be  raised  by  a  judgment  creditor  only. 

9b  AssiONVENT— What  Constitutes— Question  of  Law— Attachino  Creditobs. 

A.  &  Co.,  being  Indebted  to  the  F.  Co.,  drew  sight  drafts  in  favor  of  the  latter  on 
a  debtor  or  their  own  for  the  exact  amount  of  his  indebtedness,  forwarding  the 
same  by  letter  to  the  F.  Co.,  saying;  *'We  send  drafts  on  S.  [the  debtor]  for  amount 
due  from  him.  We  charge  the  amount  to  you  in  general  account,  and  want  you  to 
credit  the  same,  and  collect  It.  Please  have  no  error  in  receiving  and  treating 
the  drafts  as  belonging  to  you. "  The  F.  Co.  replied,  saying  that  they  nad  forwarded 
the  drafts  for  coUection,  and  credited  them  on  A.  &  Co.*s  account.  The  drafts  were 
entered  in  the  F.  Co.*s  book  of  drafts  as  due  from  the  debtor.  At  the  time  of  draw- 
ing the  drafts,  A.  &  Co.  notified  their  debtor  that  they  had  assigned  his  account  to 
the  F.  Co.  Held  that,  as  matter  of  law,  the  delivery  and  acceptance  of  the  drafts 
was  a  valid  transfer  of  the  debt  which  they  represented,  as  against  a  subsequent 
attaching  creditor  of  A.  &  Co..  although  it  appeared  that  the  parties,  pursuant  to 
an  agreement  made  before  the  levy  of  the  attachment,  permitted  A.  &  Co.  to  allow 
the  debtor  the  amount  of  a  counter-claim  after  the  assignment,  and  it  did  not  ap- 
pear whether  the  F.  Co.  actually  credited  A  &  Co.  with  the  drafts  in  their  books  of 
account. 

8.  Bame—Consideration— Credit  on  Antecedent  Debt. 

An  agreement  to  credit  upon  a  preceding  debt  is  a  valuable  consideration  for  an 
assignment  of  a  chose  in  action. 

4.  Same— Statute  of  Frauds— Appeal— Objection  not  Raised  Below. 

The  question  whether  an  assignment  of  a  debt  Is  valid  under  the  statute  of  frauds 
cannot  be  raised  on  appeal  when  exception  is  not  taken  below. 

Appeal  from  general  term»  supreme  court,  Fifth  depai'tment. 
'Keversing  46  Hun,  662,  mem. 
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Proceedings  bythe  Throop  Grain  Cleaner  Company  and  Hiram  E.  Edwards, 
sheriff  of  Onondaga  county,  to  subject  to  an  attachment  against  Allis  Ai  Co. 
a  debt  due  from  defendant,  H.  Coriienio  Smith,  but  which  was  claimed  by  the 
Parrell  Foundry  &  Machine  Company  to  have  been  transferred  to  them  prior 
to  the  attachment.  From  an  order  of  the  general  term  reversing  the  order 
of  the  trial  term  nonsuiting  plaintiffs,  defendant  appeals. 

if.  M.  Waters,  for  appellant.    Rollin  Tracy,  for  respondents. 

BUQEB,  C.  J.  Assuming  that  the  proceedings  by  which  the  plaintiffs  at- 
tempted to  secure  a  lien  by  attachment  upon  the  debt  alleged  to  be  due  from 
the  defendant  to  £.  f*.  AUis  &  Co.  were  regular  and  valid,  we  are  brought 
directly  to  the  real  question  in  the  case,  viz.,  whether,  at  the  time  of  such  levy, 
the  debt  attempted  to  be  levied  upon  was  then  due  to  Allis  &  Co.r  or  had  been 
previously  transferred  by  them  to  the  Farrell  Foundry  &  Machine  Company. 
Both  Allis  &  Co.  and  the  Farrell  Company  were  non-residents  of  this  state; 
Allis  &  Co.  residing  at  Milwaukee,  in  the  state  of  Wisconsin,  and  the  Farrell 
Company  in  the  state  of  Connecticut.  The  Throop  Grain  Cleaner  Company 
and  H.  Cordonio  Smith  both  resided  in  this  state.  The  attachment  referred 
to  was  issued  in  an  action  in  the  supreme  court  of  this  state  between  the 
Throop  Grain  Cleaner  Company,  plaintiff,  and  Allis  &  Co.  as  non-resident  de- 
fendants, and  jurisdiction  is  claimed  to  have  been  acquired  by  the  court  in 
that  action  upon  the  allegation  that  Allis  &  Co.  had  property  in  the  state  sub- 
ject to  levy  under  attachment.  The  only  property  of  that  character  claimed 
to  exist  was  the  alleged  indebtedness  of  Smith  to  Allis  t^  Co.  The  attempted 
levy  under  the  attachment  was  made  on  May  21, 1881.  It  is  contended  by 
the  defendant  that,  previous  to  that  time,  Allis  &  Co.  had  transferred  their 
debt  against  him  to  the  Farrell  Company,  and  that,  at  the  time  of  such  levy» 
it  was  a  debt  owing  by  him  to  the  Farrell  Company. 

The  trial  court  held,  as  matter  of  law,  that  the  debt  had  been  transferred 
previous  to  the  levy,  and  therefore  nonsuited  the  plaintiffs.  One  of  the  main 
questions  litigated  upon  the  trial  was  whether  the  alleged  transfer  by  AUis  & 
Co.  was  made  with  the  intent  and  design,  on  their  pai-t,  of  defeating  an  in- 
tended levy  upon  such  debt  by  the  plaintiffs.  If  this  were  proved,  it  was  con- 
tended by  the  plaintiffs  that  the  alleged  transfer  would  be  f  raudulentand  void 
as  to  them.  It  may  be  assumed  that  such  was  the  intent  of  Allis  &  Co..  with- 
out affecting  the  result  of  this  action,  for  the  plaintiffs  do  not  occupy  a  posi- 
tion which  enables  them  to  raise  any  question  as  to  the  bona  fides  of  such 
transfer.  This  can  be  done  only  by  a  judgment  creditor  in  an  action  to  en- 
force the  equity  of  the  creditors  of  Allis  &  Co.  Anthony  v.  Wood,  96  N.  Y. 
180;  Gibson  v.  Bank,  98  N.  Y.  96.  This  equity  was  not  the  subject  of  a 
levy  under  an  attachment,  even  if  an  attempt  had  been  made  to  effect  it.  We 
may,  therefore,  in  the  further  consideration  of  the  case,  lay  out  of  view  all  of 
the  evidence  tending  to  show  that  the  attempted  transfer  was  made  in  bad 
faith,  as  it  has  no  bearing  upon  the  real  issue  in  the  case.  The  plaintiffs, 
however,  upon  the  trial,  requested  to  be  allowed  to  go  to  the  jury  on  the  ques- 
tion of  fact  as  to  whether  the  evidence  showed  a  valid  transfer  of  the  debt 
prior  to  the  attempted  levy.  This  was  refused  by  the  trial  court,  and  the 
plaintiffs  duly  excepted  to  its  ruling.  The  learned  general  term  was  of  the 
opinion  that  the  evidence  did  not  show,  as  matter  of  law,  that  a  transfer  had 
taken  place.  There  was  no  conflicting  evidence  upon  the  question  of  the  al- 
leged sale,  as  it  was  effected  entirely  by  written  correspondence;  and  if  a  con- 
tract was  thereby  made,  free  from  latent  ambiguity  or  language  of  doubtful 
significance,  a  question  of  law  is  presented  for  the  consideration  of  the  court, 
and  not  a  question  of  fact  for  the  jury.  D wight  v.  Insurance  Co, ,  103  N.  Y. 
341,  8  N.  E.  Eep.  654.  This  question  must  be  determined  from  an  examina- 
tion of  the  correspondence  passing  between  the  parties,  their  relation  to  and  the 
circumstances  surrounding  the  transaction  at  the  time  of  the  making  of  the 
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alleged  contract,  and  the  acts  of  the  parties  in  consummating  the  sale  prior  to 
the  attempted  levj.  Ko  claim  is  made  here  that  the  mere  delivery  to  a  third 
person  of  a  check  or  draft  drawn  by  a  creditor  upon  his  debtor  affects  a  legal 
transfer  of  the  debt;  but  it  is  contended  that  the  correspondence  accompany- 
ing the  transfer  of  certain  drafts  discJoses  an  intention  to  efifect  thereby  a 
transfer  of  the  debt  referred  to  in  such  correspondence.  That  an  equitable 
assignment  of  an  account  may  be  effected  in  this  way,  even  though  it  is  not 
referred  to  in  the  draft  or  order,  admits  of  no  doubt.  Thus,  it  was  held  in 
Rieley  v.  Bank,  83  N.  Y.  318.  that  the  delivery  by  a  creditor  of  a  checli  or  draft 
npon  his  debtor  for  the  whole  or  a  part  of  a  debt,  to  a  payee  tlierein  named,  to 
enable  him  more  conveniently  to  recover  such  debt,  does  not  preclude  such 
payee,  in  an  action  against  the  debtor,  from  showing  a  parol  contract,  aside  from 
the  check  or  draft,  to  transfer  the  debt  itself.  It  was  also  said,  in  the  same 
case,  that  "'an  assignment  of  an  account  may  be  made  without  writing  or  de- 
livery of  any  written  st;itement  of  the  claim  assigned,  so  as  to  vest  in  the  as- 
signee a  right  to  proceed  in  his  own  name  for  the  recovery  of  the  debt,  provided 
only  that  the  assignment  is  founded  on  a  valid  consideration  between  the  par- 
ties." The  sole  question,  therefore,  presented  in  this  case,  is  whether  the  evi- 
dence shows  a  valid  contract,  as  betweeh  Allis  &  Co.  and  the  Parrell  Company, 
for  a  transfer  of  the  claim  in  question;  and,  if  it  appears  therefrom  that  it 
was  their  intention  to  transfer  such  debt,  it  is  the  undoubted  duty  of  the  court 
to  carry  out  such  intention.  The  debt  arose  out  of  a  written  contract  between 
Allis  &Co.  and  the  defendant,  made  April  4, 1881,  whereby  Allis  &  Co.  agreed 
to  sell  and  deliver  to  him,  free  on  board  cars  at  Milwaukee,  a  certain  quantity 
of  milling  machinery  consigned  to  Smith  at  Marcellus,  N.  Y.,  to  be  paid  for 
on  receipt  of  goods.  These  goods  were  all  manufactured  and  shipped,  and 
many  of  them  had  arrived  at  their  d&stination ,  before  the  time  of  the  attempted 
levy,  and  the  liability  of  Smith  to  pay  the  cost  thereof  to  Allis  &  Co.  had  pre- 
viously thereto  become  fixed  by  their  delivery  on  the  cars.  Smith  v.  Edwards^ 
29  Hun,  493.  On  the  10th  day  of  May,  1881.  Allis  &  Co.,  who  were  then  in- 
debted to  the  Farrell  Company  in  an  amount  exceeding  the  contract  liability 
of  Smith  to  them,  made  their  two  sight  drafts  in  favor  of  the  Farrell  Com- 
pany upon  Smith  for  the  sums  of  $1,050  and  $2,800,  respectively,  being  the 
precise  amount  due  upon  the  contract,  and  ti-ansmitted  the  same  to  the  Far- 
rell Company  in  a  letter  of  which  the  following  is  a  copy:  "Milwaukee, 
May  10,  1881.  Farrell  Foundry  d:  M,  Co,,  Ansonia,  Conn, :  We  inclose  two 
drafts  on  H.  C.  Smith,  of  Marcellus  Falls,  the  one  $2,800,  the  other  $1,050, 
which  kindly  credit  to  our  account.  The  $2,800  will  be  paid  as  soon  as  the 
rollers  for  which  you  have  order  are  delivered  at  Marcellus  Falls.  The  other 
is  now  due.  Kindly  acknowledge,  yours,  truly,  E.  P.  Allis  &  Co."  By  let- 
ter of  the  same  date,  they  also  advised  the  FarreU  Company  that  "our  people  to- 
day send  drafts  on  Smith  for  amount  due  from  him.  We  charge  the  amount 
to  you  in  general  account,  and  want  you  to  credit  the  same,  and  collect  it. 
Please  have  no  error  in  receiving  and  treating  the  drafts  as  belonging  to  you." 
These  letters  were  apparently  received  at  the  same  time  by  the  Farrell  Com- 
pany, and  must  be  treated  together  as  parts  of  the  same  transaction,  and  con- 
stituting the  conditions  upon  which  the  drafts  were  transmitted.  On  the  18th  . 
of  May  thereafter,  the  Farrell  Company  replied  to  such  letters  as  follows: 
"Yours  of  the  10th  at  hand.  We  have  sent  the  two  drafts  on  H.  C.  Smith 
forward  for  collection,  and  will  ship  his  rolls  next  week.  Will  report  when 
drafts  are  paid.  Have  written  him  to  honor  $1,050,  and  to  ask  bank  to  hold 
the  other  until  rolls  arrive."  They  also  enter  the  drafts  in  their  bill-book  as 
drafts  due  to  them  from  Smith.  Allis  &  Co.,  also,  on  May  10, 1881,  advised 
Smith,  the  debtor,  by  letter,  that  they  had  that  day  "assigned  our  account 
against  you  to  the  Farrell  Foundry  &  Machine  Co.,  of  Ansonia,  Conn.  You 
will  kindly  honor  their  drafts  when  presented."  On  the  19th  dav  of  May, 
1881,  the  Farrell  Company  advised  Smith  that  they  "had  credited 'the  drafU 
vJ7N.E.no.6 — 48 
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on  his  [Allis']  account.  They  became  oars,  so  we  cannot  see  the  leaet  risk 
in  your  paying  us,  and  would  like  N.  Y.  drafts  for  the  amount  as  you  and  he 
agree." 

These  letters  constitute  the  whole  correspondence  between  the  parties  in  re- 
lation to  the  sale  of  the  demand,  and  from  which  it  must  be  determined 
whether  such  sale  was  thereby  effected.  This  correspondence  does  not  seem 
to  us  to  be  susceptible  of  any  other  construction  than  that  the  drafts  were 
sent  forward  as  representing  the  indebtedness  of  Smith  to  Allis  &  Co.  upon  a 
contract  obligation,  partly  due  and  partly  to  become  due  thereafter,  and  for 
the  purpose  only  of  facilitating  the  collection  of  the  amount  owing  by  Smith. 
We  think  that  this  constituted  an  equitable  assignment  of  the  fund  in  ques- 
tion, under  our  decision  in  Brill  v.  Tuttle,  81  N.  Y.  454.  It  can  hardly  be 
supposed  that  the  parties  intended  to  go  through  an  idle  ceremony,  such  as 
the  mere  delivery  of  an  unaccepted  draft  would  Imply;  but  it  was  intended 
thereby  to  effect  the  substitution  of  the  liability  of  a  third  person  to  the  Par- 
rel Company  in  place  of  that  of  Allis  &  Co.  Thus  Allis  &  Co.  say:  **  We  have 
sent  you  drafts  on  H.  C.  Smith  for  amount  due  from  him,  and  want  you  to 
credit  the  same  to  us,  and  collect  it."  This  language  can  mean  nothing  else 
than  that  they  intended  to  transfer  a  debt  due  them  from  Smith,  and  required 
the  Farrell  Company  to  collect  such  debt  from  Smith.  This  could  only  be 
effected  by  the  ownership  of  the  debt  represented  by  the  drafts.  No  liability 
from  Smith  to  Allis  &  Co.  then  existed  except  the  contract  obligation  to  pay 
for  the  machinery  when  received.  There  was  no  otlier  transaction  to  which 
the  correspondence  could  apply,  and  the  amount  of  the  drafts  corresponded 
precisely  with  that  of  the  contract  obligation.  The  $1,050  was  st<ited  to  be 
tor  property  already  received  by  Smith,  and  the  $2,800  draft  represented  ma- 
chinery which  the  Farrell  Company  were  to  ship  to  Smith  upon  Allis  &  Co.'s 
previous  order.  Smith  was  not  liable  upon  the  drafts  either  to  Allis  &  Co. 
or  the  Farrell  Company  until  they  were  accepted  by  him;  and  when  they  were 
delivered  to  the  Farrell  Company,  unless  they  represented  the  contract  obliga- 
tion of  Smith  to  Allis  &  Co.,  they  had  no  pecuniary  value  whatever.  It  would 
be  quite  absurd  to  suppose  that  Allis  &  Co.  intended,  by  the  transaction,  to 
sell  only  their  obligation  upon  thf  drafts  as  the  makers  thereof,  or  that  the 
Farrell  Company  supposed  they  were  buying  one  written  obligation  of  Allis 
&  Co.  to  apply  upon  another  for  the  same  debt.  That  it  was  the  intention  of 
Allis  &  Co.  to  transfer  the  debt  which  Smith  owed  them  is  clearly  shown,  not 
only  by  their  simultaneous  notice  to  Smith  of  the  assignment  of  the  account, 
but  also  by  the  terms  ol'  the  letters  to  the  Farrell  Company  accompanying  the 
drafts,  in  which  they  request  them  to  credit  the  amount  to  Allis  &  Co.  on  ac- 
count, which  plainly  implies  the  transfer  of  property  as  the  basis  of  the  re- 
quested credit.  It  is  clearly  implied  that  the  drafts  represent  an  amount  due 
from  Smith  to  Allis  &  Co.  on  account  for  machinery  sold;  and  the  expecta- 
tion, if  the  Farrell  Company  accepted  their  offer,  that  they  would  credit  the 
amount  on  Allis  &  Co.'s  account,  and  would  assume  the  collection  of  the 
claim  by  whatever  means  were  necessary  to  accomplish  that  object.  This  im- 
plication is  emphasized  by  the  injunction  that  they  wished  no  error  made 
by  the  Farrell  Company  in  "receiving  and  treating  the  drafts  as  belonging  to" 
the  Farrell  Company.  The  answer  to  their  propositions  expresses  no  dissent 
from  any  of  them,  but  assumes  their  acceptance,  and  asserts  the  intention  of 
the  proposed  transferees  to  act  upon  the  assumption  of  their  ownership  of  the 
claim  due  from  Smith.  They  say:  "  The  drafts  are  received,  and  we  have  for- 
warded them  for  collection."  This  seems  to  us  to  constitute  an  unqualified 
acceptance  by  the  Farrell  Company  of  Allis  ct  Co.'s  proposition.  The  state- 
ment that  the  Farrell  Company  had  forwarded  the  drafts  for  collection  does  not 
qualify  their  acceptance  in  any  degree,  for  that  was  just  what  Allis  &  Co. 
])roposed  they  should  do,  and  they  had  no  right  to  send  the  drafts  forward  ex- 
cept upon  the  terms  imposed  in  Allis  &  Co.^s  letters,  requiring  that  they  should 
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be  credited  to  Allls  &  Co.,  and  should  be  collected  by  the  Farrell  Company  as 
the  owners  of  the  claim  represented  by  them.  The  Parrel!  Company  had  no 
right  to  collect  the  drafts  on  account  of  AUis  &Co.»  for  this  was  impliedly 
forbidden  by  the  instructions  accompanyinj?  the  drafts.  If  they  were  not 
willing  to  credit  the  amount  to  AUis  &  Co.  in  accordance  with  the  terms  of 
ithe  proposition,  they  had  no  authority  to  use  the  drafts  for  any  purpose,  and 
the  use  of  the  drafts  by  them  was  the  equivalent  of  an  express  acceptance  of 
^the  terms  under  which  they  were  transmitted.  They  could  not  vary  the  con- 
*tract  proposed  to  be  made  by  Allis  &  Co,  except  with  their  assent,  and  this 
they  never  received.  What  the  Farrell  Company  intended  by  their  letter  is 
'clearly  shown  by  their  letter  to  Smith  of  May  19th,  in  which  they  say  that 
;they  had  credited  Allis  &  Co.  with  the  amount  of  the  drafts,  and  that  they  had 
become  their  property.  It  was  not  essential  to  a  valid  transfer  of  this  debt 
that  Smith  should  assent  to  it,  as  it  could  be  effected  by  contract  between  the 
creditor  and  his  transferrer  alone,  but  nothing  was  left  undone  by  either  party 
to  protect  the  Farrell  Company's  rights  as  the  actual  owners  of  the  debt 
against  Smith.  Smith  could  not,  after  notice  from  both  Allis  So  Co.  and  the 
Farrell  Company  of  the  assignment  of  the  debt,  safely  pay  the  same  to  any 
party  but  the  Farrell  Company,  and  such  payment  would  have  been  a  full 
satisfaction  of  his  liability  to  Allis  &  Co.  Freund  v.  Bank,  76  N  Y  352, 
The  implication  is  irresistible,  from  the  conduct  of  the  parties  and  the  lan- 
guage of  their  correspondence,  that  they  all  undei*stood  that  the  delivery  and 
acceptance  of  the  drafts  were  intended  to  carry  with  them  the  debt  which 
they  represented,  and  we  think  it  woidd  be  doing  violence  to  the  expressed 
intent  of  the  parties  to  hold  otherwise.  We  have  not  been  able  to  discover 
in  the  evidence  any  fact,  or  reasonable  inference  to  be  drawn  therefrom,  con- 
flicting with  the  views  above  expressed.  The  action  of  the  parties  in  permit- 
ting Allis  &  Co.  to  allow  the  amount  of  a  counter-claim  made  by  Smith,  after 
the  alleged  transfer,  has,  we  think,  no  bearing  upon  the  validity  of  the  pre- 
vious transfer.  It  was  entirely  competent  for  the  parties,  by  consent,  to 
make  such  deduction;  and  it  was  proved  that  this  was  done  by  virtue  of  an 
agreement  of  the  Farrell  Company,  Smith,  and  Allis  &  Co.  before  the  attempted 
levy  by  the  plaintiff.  Neither  was  it  of  any  consequence  whether  the  Farrell 
Company  actually  credited  Allis  &  Co.  with  the  amount  of  the  drafts  in  their 
books  of  account.  If  they,  in  fact,  bought  the  demand  of  Allis  &  Co.  before 
the  attempted  levy,  it  was  entirely  unimportant  whether  they  entered  the 
'  credit  in  their  account-books.  They  would  still  be  liable  to  pay  for  their  pur- 
chase, as  they  had  agreed  to  do.  If  there  had  been  any  doubt  as  to  when  the 
contract  of  sale  had  been  consummated,  this  evidence  might  have  affected  that 
question,  but  no  question  arises  but  that  the  whole  correspondence  relating  to 
the  transfer  had  been  completed  before  the  attempted  levy.  The  statement 
in  the  Farrell  Company's  letter,  that  they  had  forwarded  the  drafts  for  collec- 
tion, is  not  only  not  inconsistent  with  the  theory  of  a  sale,  but  is  notice  to 
Allis  &  Co.  that  they  had  acted  on  the  latter's  proposition,  and  can  be  inter- 
preted only  as  meaning  that  they  had  forwarded  them  under  the  terms  im- 
posed by  Allis  &  Co.'s  letter  transmitting  the  drafts.  We  are  therefore  of  the 
opinion  that  the  case  presented  no  question  of  fact  which  required  submission 
to  the  jury. 

We  find  no  exception  in  the  case  authorizing  the  plaintiffs  to  rai^e  any 
question,  under  the  statute  of  frauds,  as  to  the  validity  of  the  transfer  of  the 
account  in  question,  and  we  are  therefore  of  the  opinion  that  such  point  was 
not  available  to  tliem.  Bommer  v.  Hinge  Co.,  81 N.  Y.  468.  Even  if  raised, 
the  contract  of  sale  having  been  made  in  another  state,  our  statute  would 
probably  have  been  inapplicable.    Plate  Co,  v.  Qreen,  72  N.  Y.  17. 

Neither  can  any  question  arise,  in  this  case,  with  reference  to  the  sufficiency 
of  the  consideration  agreed  to  be  paid  by  the  Farrell  Company  upon  the  transfer 
of  the  debt;  for,  as  between  the  parties, an  agreement  to  credit  it  upon  a  pre- 
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cedent  debt  is  a  valuable  eonsideration.    We  are  therefore  of  the  opinion  that 
the  order  of  the  general  term  should  be  reversed,  and  judgment  rendered  for 
the  defendant  upon  the  order  of  the  trial  court*  nonsuiting  the  plaintiffs,  with 
costs. 
Al.  concur. 


(UO  N.  Y.  IW) 

Walton  t>.  Coe.' 
(Court  of  Appeals  of  New  York.    June  19, 1888.) 

1.  COBPORATIONS  — NBW  YoBK   BUSINESS  Ck>BFOBATION8  ~  ReMBDIBS    AGAINST    StOOK- 

HOLDBBS. 

Section  25  of  the  Kew  York  business  corporations  act  (chapter  611,  Laws  1875) 
is  identical  with  section  34  of  the  act  of  1848  for  organizing  manufacturing  corpo- 
rations, which  exempts  stockholders  from  liability  for  corporate  debts  in  certain 
cases,  except  that  the  act  of  1875  omits  a  clause  of  the  earlier  act  to  the  eilect  that 
stockholders  shaU  not  be  liable  ** until  an  execution  against  the  company  shaU  have 
been  returned  unsatisfied.  **  Held^  that  an  action  may  be  maintained  against  a 
stockholder  in  a  limited  liability  company,  organized  under  the  act  of  1875,  for  a 
corporate  debt,  pending  an  action  a^inst  tlie  company  and  before  judgment  therein, 
although  sectiQU  87  of  the  act  provides  that  **no  execution  shall  issue  against  any 
stockholder  individuaUy  until  execution  has  been  issued  against  the  company,  and 
returned  unsatisfied. " 
a.  Same— CoNouBRBNT  Sbparatb  Actions  against  Ck>iffpANT  and  Btookholdbb. 

Section  84  of  the  New  York  business  corporations  act,  (chapter  611,  Laws  1875.) 
providing  that  stockholders  in  ^fuU  liability  companies**  may  oe  joined  as  defend- 
ants in  any  action  against  the  company,  does  not,  by  implication,  prohibit  separate 
and  concurrent  actions  against  a  ^limited  liabUity  company '' and  a  stockholder 
therein. 

Appeal  from  general  term,  supreme  conrt.  First  department. 

Action  by  Frank  Walton  against  E.  Frank  Coe,  as  stockholder  of  a  limited 
liability  company,  organized  under  the  business  corporations  act  of  1875, 
(chapter  611,  Laws  1875,)  to  rerover  an  alleged  debt  due  by  the  company. 
This  appeal  is  from  an  interlocutory  order  reversing  a  judgment  sustaining  a 
demurrer  to  the  complaint. 

Henry  D,  Hotchkias,  for  appellant,     W.  W.  Badger  ^  for  respondent. 

Andrews,  J.  This  appeal  presents  the  single  question,  whether  a  credit- 
or's action  against  a  stockholder  in  a  limited  liability  company,  organized  un- 
der the  business  corporations  act  (chapter  611,  Laws  1875,)  for  a  debt  of  the 
corporation,  upon  the  liability  imposed  by  section  37,  can  be  maintained  after 
a  suit  to  recover  the  debt  luis  been  commenced  against  the  corporation,  but 
before  judgment  has  been  obtained  therein  against  the  corporation.  It  is 
purely  a  question  of  statutory  construction.    The  constitution,  by  article  8,  § 

2,  provides  that  dues  from  corporations  shall  be  secured  by  such  individu.-l 
liability  of  the  corporators,  and  other  means,  as  may  be  prescribed  by  law, 
and  the  liability  imposed  may  be  absolute  or  conditional,  immediate  or  second- 
ary, as  the  legislature  in  its  discretion  may  determine.  The  first  thing  to  be 
determined  in^all  such  cases  is,  "What  liability  has  been  created  by  the  par- 
ticular statute  in  question?"  (Waite,  C.  J.,  Terry  v.  Little,  101  U.  S.  217;) 
and  when  this  has  been  ascertained,  the  liability  follows  according  to  the  in- 
tention of  the  statute.  In  this  state  no  uniform  practice  has  been  adopted  by 
the  legislature.  The  statutes  in  some  cases  impose  upon  stockholders  an  im- 
mediate and  direct  liability  for  the  debts  of  the  corporation,  which  may  be  en- 
forced by  the  creditor  directly  against  the  stockholder,  without  his  having 
first  proceeded  against  the  corporation;  and  in  other  cases  they  are  framed 
upon  what  seems  to  be  the  more  equitable  principle,  that  corporate  creditors 
should  resort  to  the  corporate  assets  for  the  satisfaction  of  their  debts  before 
proceeding  against  the  individual  property  of  the  shareholder.    The  act  of 

^Affirming  47  Hun,  160. 
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1848»  for  the  organization  of  manufacturing  corporations,  recognizes  this 
equitable  principle  in  defining  and  declaring  the  liability  of  sloci^holders.  By 
the  tenth  section  stockholders  are  declared  to  be  severally  individually  liable 
for  the  debts  of  the  corporation  to  an  amount  equal  to  their  stock,  until  the 
whole  capital  stock  shall  have  been  paid  in,  and  a  certificate  thereof  made  and 
recorded.  But  the  liability  of  stockholders  imposed  by  the  tenth  section  of 
the  act  of  1848  is  limited  and  qualified  by  the  twenty-fourth  section.  That 
section  exempts  a  stockholder  from  liability  for  any  debt  of  the  company — 
First,  where  the  debt  was  not  to  be  paid  within  one  year  from  the  time  it  was 
contracted ;  seconds  unless  a  suit  for  its  collection  is  brought  against  the  com- 
pany within  one  year  after  due;  third,  where  the  stockholder  has  ceased  to  be 
a  stockholder,  and  no  suit  shall  have  been  commenced  against  him  within  two 
years  after  that  time;  and  the  final  condition  of  liability,  contained  in  the  final 
clause  of  the  section,  is,  "nor  until  an  execution  against  the  company  shall 
have  been  returned  unsatisfied,  in  whole  or  in  part."  The  courts  have  uni- 
formly construed  this  section  as  making  the  recovery  of  a  judgment  against 
the  company,  and  the  Issuing  am?  return  of  an  execution  thereon  unsatisfied^ 
conditions  precedent  to  the  commencement  and  maintenance  of  an  action 
against  a  stockholder  upon  his  statutory  liability.  Handy  v.  Draper,  89  N. 
Y.  834.  It  is  claimed  that  the  same  construction  should  be  applied  to  the 
liability  clauses  in  the  act  of  1875,  defining  the  liability  of  stockholders  in 
limited  liability  companies  organized  under  that  act.  Section  24  of  the  act 
of  1848,  so  far  as  it  bears  upon  the  present  question,  is  ipsUsimi  verbis  sec- 
tion 25  of  the  act  of  1875,  with  the  exception  that  the  last  clause  above 
quoted  in  the  act  of  1848  is  omitted  in  st'ction  25  of  the  act  of  1875.  So, 
also,  section  10  in  the  act  of  1848,  declaring  tlie  liability  of  stockholders 
under  that  act,  is  re-enacted  as  section  87  of  the  act  of  1875;  but  there  is 
added  to  section  87  of  the  latter  act  the  words,  **Ko  execution  shall  issue 
against  any  stockholder  individually  until  execution  has  been  issued  against 
the  company,  and  returned  unsatisfied.''  It  is  to  be  observed  that  by  the 
omission,  in  section  25  of  the  act  of  1875,  of  the  last  clause  in  section  24  of 
the  act  of  1848,  section  25  contains  no  condition  making  the  issuing  and  re- 
turn of  an  execution  against  the  property  of  the  company,  unsatisfied,  a  pre- 
requisite  to  the  liability  declared  in  that  section.  It  contains,  among  others, 
the  condition  that  a  suit  must  have  been  brought  against  the  company,  as  in 
the  act  of  1848,  but  does  not  couple  it  with  the  further  condition  that  execu- 
tion must  have  been  returned  unsatisfied  before  an  enforceable  liability  arises 
against  the  stockholder.  The  provision  in  the  thirty-seventh  section  of  the 
act  of  1875,  requiring  an  execution  against  the  company  to  be  returned  un- 
satisfied, before  execution  shall  issue  against  a  stockholder,  is  not  made  a  con- 
dition to  the  commencement  of  a  suit  by  a  creditor  against  the  stockholder* 
The  twenty-fifth  section  does  undoubtedly  require  that  a  suit  must  be  brought 
against  the  company  before  the  stockholder  can  be  sued.  But,  If  such  suit 
against  the  company  be  brought,  the  bringing  of  a  suit  against  a  stockholder 
during  the  pendency  of  that  suit  is  not  pmhibited  by  section  87,  nor  so  far  as 
we  can  perceive  would  it  interfere  with  its  policy.  The  remedy  of  the  cred- 
itor, upon  receiving  a  judgment  against  the  stockholder,  would  be  suspended 
until  after  judgment  and  execution  against  the  company.  Under  the  act  of 
1875,  the  equitable  principle  that  recourse  must  be  first  had  by  creditors  to  the 
assets  of  the  corporation  for  the  satisfaction  of  their  debts  is  preserved, 
whether  it  is  construed  as  permitting  a  suit  against  the  stockliolder  to  be 
prosecuted  after  suit  commenced  against  the  corporation,  but  before  judg- 
ment therein,  or  the  opposite  construction  is  given.  In  neither  case  can  the 
judgment  be  enforced  against  the  individual  property  of  the  shareholder  until 
the  remedy  by  judgment  and  execution  against  the  corporation  is  exhausted. 
Under  section  24  of  the  act  of  1848,  a  creditor  could  not  bring  suit  against  a 
stockholder  after  two  years  from  the  time  he  ceased  to  be  such;  and»  as  he 
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could  not  bring  suit  at  all  until  after  judgment  and  execution  against  the 
company,  the  creditor  was  subjected  to  the  danger  that,  by  litigation  and  de- 
lay in  the  suit  against  the  company,  his  remedy  against  a  stockholder  who  had 
ceased  to  be  such  might  be  wliolly  lost.  The  change  made  by  the  statute  of 
1875  in  the  liability  clauses  of  the  sections  25  and  37,  construed  as  permitting 
the  two  suits  to  be  carried  along  concurrently,  avoids  this  dilemma.  The  sup- 
posed difficulty  which  would  be  created  by  allowing  a  judgment  to  be  recov- 
ered against  a  stockholder  before  judgment  had  been  recovered  against  the 
company,  which  might  never  be  obtained,  is  rather  imaginary  than  real,  since 
the  court  having  control  of  the  actions  can  so  regulate  the  proceedings  therein 
as  to  prevent  any  serious  complications. 

The  provision  in  section  34  that,  in  the  case  of  "full  liability  companies," 
stockholders  may  be  joined  as  defendants  in  any  action  against  the  company* 
is  permissive,  and  not  imperative,  and  does  not,  we  think,  justify  an  implica* 
tion  that  the  statute  intended  to  prohibit  separate  suits  against  the  company 
and  a  stockholder  in  a  company  of  the  other  class  to  be  prosecuted  concur- 
rently. The  liabilities  of  stockholders  in  tHe  two  classes  of  companies  is  very 
different,  and  there  is  rejison  for  the  different  remedies  provided. 

The  c;ise  is  not  free  from  doubt,  but,  on  the  whole,  we  think  the  conclu- 
sion of  the  general  term  was  correct.  The  order  should  therefore  be  affirmed* 
with  leave  to  the  defendant  to  answer  within  20  days,  upon  payment  of  costs^ 

All  concur,  except  B  inforth,  J.,  not  voting. 


(110  N.  Y.  119) 

BooHESTEB,  H.  &  L.  B.  Co.  t).  Babcock  et  dlJ 
(C<yurt  of  Appeals  of  New  York.    June  19, 1888.) 

1.  CJOKPORATIONS— RaILBOAD  COMPANIES— bUBSORIPTlON  TO  CAPITAL  BtOCK— POWEB  TO 

Subscribe— Presumption. 

Where  a  construction  company  had  sabscrlbed  to  the  stock  of  a  railroad  company, 
and  paid  more  than  10  per  cent,  of  the  subscription  in  money,  it  will  not  be  pre- 
sumed, in  a  proceeding  by  the  railroad  company  to  condemn  l^nd,  that  it  had  no 
gower  to  make  such  suDscription,  neither  its  charter  nor  the  law  of  its  organization 
eing  produced,  and  it  not  denying  or  disputing  its  liability. 
9.  SAMifr— Patmbnt  OF  Subscription. 

In  a  proceeding  by  a  railroad  company  to  condemn  land  for  a  right  of  way,  failure 
of  payment  of  a  subscription,  and  conseouent  failure  of  the  amount  of  subscription 
required,  is  not  shown  where  it  appears  that  the  subscriber  had  ordered  his  bankers 
to  transfer  the  amount  of  the  payment,  trom  his  own  money  on  deposit,  to  the  credit 
of  the  company,  and  that  the  transfer  had  actually  been  made,  and  the  company  had 
given  a  receipt,  and  applied  the  amount  upon  the  subscription. 
8.  Eminent  Domain  — Priob  Occupation  won  Public  Use  — Privatb  Railroad 
Switches. 

A  railroad  company  filed  Its  map  and  profile  for  a  right  of  way,  and  served  notice 
thereof  on  an  owner  of  land  over  which  it  passed.  Soon  thereafter  the  owner  leased 
the  right  of  way  on  the  premises  sought  to  be  taken  by  the  railroad  company  to  an- 
other railroad  company,  upon  which  to  lay  a  switch  leading  to  a  brick-yard,  and  the 
construction  of  the  switch  was  immediately  begun.  The  switch  was  not  needed  for 
the  general  purposes  of  the  leasing  company,  nor  was  it  over  completed  as  far  as  the 
brick-yard.  Held,  that  the  occupation  of  the  premises  under  the  lease  was  not  for 
such  a  public  use  as  would  bar  condemnation  by  the  former  railroad  company, 
i.  Same— Failure  to  Aoueb  with  Owner-— Rights  of  Lessee. 

Where  a  railroad  company,  seeking  to  condemn  land  for  a  right  of  way,  fails  to 
come  to  an  agreement  as  to  damages  with  the  owner,  it  is  not  bound  to  show  nego- 
tiations with  aiessee  of  the  owner ;  the  latter  not  being  able  to  give  the  title  and  right 
required. 

Appeal  from  general  term,  supreme  court,  Fifth  department. 

Application  by  the  Rochester,  Hornellsville  &  Lackawanna  Railroad  Com- 
pany against  Francis  G.  Babcock,  Jr.,  and  the  New  York,  Lake  Erie  &  West- 
ern liailroad  CompHuy,  to  acquire  title  to  certain  lands.  Order  appointing 
commissioners  made,  and  defendants  appeaL 

>See44Hun,20e. 
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James  H.  S.tevens,  Jr*,  for  appellants.    Frank  8.  Smith,  for  respondent. 

Finch,  J.  The  petitioner  alleged  its  due  incorporation,  the  necessary  sub- 
scription to  its  capital  stock,  and  the  payment  of  the  10  per  cent,  required.  It 
further  averred  its  need  of  the  land  sought  to  be  condemned  for  the  purposes 
of  its  road,  and  an  unsuccessful  effort  to  agree  with  the  land-owner  upon  the 
damages  to  be  paid.  The  latter  denied  these  allegations,  partly  upon  informa- 
tion and  belief,  and  the  issues  thus  raised  were  tried  and  decided  in  favor  of 
the  petitioner.  We  need  not  delay  over  the  question  argued  as  to  tlie  burden 
of  proof,  for  the  petitioner  established  its  case  beyond  the  need  of  resting  upon 
presumptions.  While  the  evidence  it  gave  has  been  somewhat  criticised,  there 
seem  to  be  but  one  or  two  points  about  which  the  argument  made  demands  our 
attention. 

The  principal  subscription  to  the  stock,  and  one  essential  to  the  required 
amount,  was  that  of  the  Central  Construction  Company,  the  Validity  of  whose 
contract  is  questioned  on  the  ground  that  it  is  a  foreign  corporation,  having 
no  power  to  subscribe  to  the  stock  of  a  railroad  company.  The  appellants 
claim,  upon  the  evidence,  that  the  construction  company  is  a  corporation  formed 
under  the  laws  of  New  Jersey.  Whether  it  is  in  truth  a  partnership  or  joint- 
stock  association  or  a  corporation  is  not  at  all  certain  or  accurately  disclosed; 
but,  conceding  its  corporate  character,  there  is  still  no  proof  of  its  want  of 
power.  Its  charter  is  not  shown,  nor  the  law  of  its  organizrition.  Its  busi- 
ness is  stated  to  be  the  construction  of  railroads,  as  its  name  implies;  and  it 
would  be  quite  strange  if  it  could  not  subscribe  to  the  stock  of  the  roads  which 
it  can  build.  At  all  events,  we  cannot  presume,  against  its  act,  and  the  pay- 
ment of  ^40,000  actually  made  upon  its  subscription  in  money  and  equipment, 
that  it  acted  beyond  its  power.  It  is  not  before  the  court;  it  does  not  deny  or 
dispute  its  liability;  and  it  is  difficult  to  see  how  the  land-owner  can  raise  or 
try  the  question;  yet,  if  that  be  possible,  no  presumption  of  want  of  power 
can  be  indulged  in  the  face  of  an  actual  subscription  followed  by  more  than  10 
per  cent  of  payment.  It  is  claimed,  however,  that  the  cash  payment  of  821,- 
OOO  by  Chapman  is  not  satisfiictorily  proved.  He  swears  that  he  paid  it  by 
causing  his  bankers  to  transfer  that  amount  of  his  own  money  on  deposit  with 
them  to  the  credit  of  the  petitioner.  He  adds  that  the  transfer  was  actually 
made;  that  a  recefpt  was  given  for  it;  that  it  was  applied,  as  it  was  paid,  upon 
the  stock  subscriptions,  and  remains  intact  in  the  possession  of  the  petitioner, 
as  a  deposit  to  Its  credit  upon  the  books  of  the  bankers.  These  facts  are  not 
contradicted  beyond  some  criticism  upon  the  manner  in  which  the  business 
was  done,  and  comment  upon  the  absence  of  books  and  papers,  the  need  of 
which  might  not  have  been  anticipated.  It  is  quite  evident  that  we  ought 
not,  upon  grounds  so  slight,  to  distrust  the  finding  of  the  referee,  confirmed 
by  the  court,  that  the  required  10  per  cent,  was  paid. 

The  appeal  of  the  Erie  Bailroad  Company  raises  another  and  different  ques- 
tion, founded  upon  the  claim  that,  under  its  lease  from  Babcock,  the  land- 
owner, and  by  reason  of  the  switch  constructed  to  communicate  with  a  brick- 
yard, it  has  a  prior  right  for  a  public  use,  which  the  petitioner  cannot  invade. 
The  latter  filed  its  map  and  profile  on  the  13th  day  of  July,  1886,  and  on  the 
17th  served  notice  of  such  filing  upon  Babcock,  and  in  due  season  filed  its  cer- 
tificates of  location.  On  the  10th  of  August  the  Erie  Company  took  a  lease 
from  Babcock,  for  the  term  of  three  years,  of  the  right  to  lay  a  track  across 
his  premises  towards  a  brick-yard.  The  owners  of  that  plant  had  made  verbal 
applications  for  a  switch,  and  on  the  10th  of  August  made  a  written  applica- 
tion. That  was  granted  with  such  willing  promptness  that  the  le^ise  is  dated 
that  day,  and  the  switch  was  constructed  immediately;  the  work  beginning 
within  two  or  three  days  thereafter.  It  did  not,  however,  reach  the  brick- 
yard, because  Mrs.  Emery,  whose  lands  it  was  necessary  to  cross,  refused  her 
assent,  and  served  an  injunction  to  prevent  the  intrusion  on  her  land.    The 
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switch  thus  constructed  was  at  first  torn  up  where  it  crossed  petitioner's  linct 
and  then  replaced  by  the  Erie,  and  cars  run  upon  it  to  defend  its  possession. 
The  general  term  say  in  their  opinion  that  the  question  of  priority  between 
the  two  companies  has  been  tried  in  a  separate  action,  and  decided  against  the 
Erie,  and  that  case  is  liere  on  its  own  appeal.  Upon  the  facts  disclosed,  how* 
ever,  we  are  of  opinion  that  tlie  appellant  coi^poration  did  not  establish  such 
an  occupation  of  the  switch  for  a  public  use  as  would  bar  a  condemnation  by 
the  petitioner.  Lands  held  by  a  corporation,  but  not  used  for  or  necessary  to 
a  public  purpose,  but  simply  as  a  proprietor,  and  for  any  private  purpose  to 
which  they  may  be  lawfully  applied,  may  be  taken  as  if  held  by  an  individual 
owner.  In  re  Commissioners,  66  N.  Y.  418.  The  need  of  the  land  sought  in 
aid  of  collateral  enterprises  remotely  connected  with  the  running  or  operating 
of  the  road  will  not  justify  an  iissertion  of  the  right  of  eminent  domain.  RaiU 
road  Co.  v.  Davis,  43  N  Y.  146.  The  whole  subject  has  been  recently  and 
fully  discussed  in  Be  Railtvay  Co.,  108  N.  Y  875, 1«5  N.  E.  Rep.  429,  and  the 
limits  of  judicial  control  defined.  In  the  case  at  bar  the  lease  taken  was  brief 
and  temporary;  the  lessor  a  complaining  land-owner,  and  the  lessee  watching 
a  competitor;  the  building  of  the  switch  so  swift  and  prompt  as  to  indicate  a 
design  of  obstruction ;  the  purpose  asserted,  that  of  convenience  to  the  owners 
of  a  brick-yard,  in  which  no  public  use  was  involved;  even  that  purpose  in- 
choiate  and  barred  by  the  refusal  of  Mrs.  Emery,  and  the  brick-yard  not  even 
reached,  the  switch  needless  for  the  general  purposes  of  the  company,  and  no 
such  expected  use  asserted;  and  the  occupation  for  private  gain,  and  for  in- 
dividual convenience.  A  switch  may  be  needed  for  the  storage  of  cars,  or 
making  up  of  trains,  or  for  access  to  docks,  warehouses,  and  elevators  open  to 
public  use,  and  resulting  in  public  accommodation;  but  nothing  of  the  kind 
is  here  pretended,  and  it  is  even  doubtful  whether  its  sole  utility  to  the  build- 
ers was  anything  other  than  as  an  obstruction.  Wer  ought  not,  therefore,  to 
deem  it  a  bar  to  this  proceeding. 

It  is  further  objected,  on  behalf  of  the  appellant  corporation,  that  no  effort 
was  made  to  agree  with  It  before  the  proceedings  were  instituted.  Proof  was 
given  of  an  attempt  to  settle  with  the  land -owner,  (lessor,)  and  its  failure. 
That  ftiilure  made  a  resort  to  the  court,  and  an  appraisal  of  damages,  neces- 
sary; and  its  distribution  among  the  different  interests  could  not  be  deter- 
mined until  those  damages  were  ascertained.  The  proof  established  that  the 
strip  of  land  sought  to  be  taken  could  not  be  acquired  by  agreement;  and  that 
was  sufilcient,  without  showing  a  negotiation  with  the  lessee,  who  could  not 
give  the  title  and  right  required.  We  think  there  was  no  error  in  the  order, 
and  that  it  should  be  affirmed. 

All  concur. 


(110  N.  Y.  128) 

BocHESTEB,  H.  A  L.  B.  Co.  V.  N^  York,  L.  E.  &  W.  B.  Co.* 

{Court  of  Appeals  of  New  i^or/t.    June  19, 1888.) 

Railboad   Companies— Location   op  Road— F^ino  Map  and  Profile— Lien  as 
AGAINST  Third  Persons— Injunction.  v 

A  company  complying  with  the  general  railr<^  act  of  New  York  of  1850,  S  23, 
providing  that  every  company  formed  under  thrt^act,  before  constructing  any  part 
of  its  road  through  any  county,  must  make  and  flle  a  map  and  profile  of  the  route 
intended  to  be  adopted,  and  give  a  written  notice\to  all  occupants  of  the  land  af- 
fected of  the  time  and  place  of  filing,  and  that  the  tfoute  designated  passes  over  the 
land  of  such  occupants,  acquires  a  Uen  on  the  land  1^  favor  oi  its  right  to  oonstruot 
the  road,  and  is  entitled^to  an  injunction  restrainindf  Interference  with  such  road> 
bed,  although  proceedings  of  condemnation  under  tae  statute  have  not  been  com- 
pleted. ^ 

Appeal  from  general  term,  supreme  court*  Fifth  department. 

N 

lAlBrming  44  Hun,  200. 
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The  plaintiff  oorporation  was  organized  June  9,  1886»  for  the  purpose  of 
oonstruoting  a  railroad  commencing  in  the  village  of  Canisteo,  Steuben  county» 
and  terminating  at  a  point  on  the  line  of  the  Lacliawanna  &  Pittsburgh  Bail- 
road  Company  in  the  town  of  Burns,  Allegheny  county.  It  had  surveyed 
and  located  the  line  or  route  of  its  proposed  road,  and  had  made  and  duly  filed  a 
map  of  the  same.  Notices  were  served  on  the  occupants  or  owners  of  lands 
over  which  the  road  was  located,  including  these  defendants,  and  by  no  pro-  . 
ceeding  has  the  line  so  located  been  changed.  The  line,  as  located,  for  some 
distance,  was  along  lands  of  the  defendant  corporation,  upon  which  its  tracks 
were  laid .  Plaintiff  has  acqniisd  the  right  of  way  for  the  greater  portion  of  its 
route,  and  Is  proceeding,  in  good  faith  and  with  diligence,  to  acquire  the  land 
necessary  for  its  route,  and  to  construct  its  road.  At  the  portion  of  its  line 
where  it  adjoined  the  defendants'  lands,  and  on  the  lands  of  the  defendant  Bab- 
cock,  the  defendant  corporation,  after  it  had  been  served  with  the  notice  of 
plaintiff's  proposed  route,  constructed  a  switch  from  Its  tracks  across  the  plain* 
tiff's  line  to  a  brick-yard ;  taking  a  lease  from  Babcock  for  three  yeara  of  a  piece 
of  land  between  its  road  and  said  brick-yard.  After  the  defendant  company 
had  constructed  its  switch,  the  plaintiff  caused  the  track  to  be  taken  up  and  re- 
moved; and  laid  down  a  section  of  its  own  track,  on  which  it  also  placed  rails, 
and  procured  and  served  an  injunction  restraining  the  defendant  company 
from  interfering  with  its  road-bed.  But  defendant,  in  disregard  of  the  in- 
junction, on  the  same  day,  tore  up  and  removed  plaintiff's  section  of  track. 
The  plaintiff  had  not  yet  purchased  the  right  of  way  across  Babcock's  lands, 
nor  had  it  instituted  proceedings  to  condemn  the  same.  Defendant  Babcock, 
after  receiving  the  notice  from  plaintiff  of  the  filing  of  its  map,  etc.,  com* 
menced  a  proceeding  to  change  the  plaintiff's  route,  which  was  ultimately 
dismissed  for  want  of  jurisdiction.  The  injunction  obtained  by  the  plaintiff 
was  dissolved  at  special  term ;  but,  on  appeal,  the  general  term  reversed  the 
order  of  the  special  term,  and  restored  the  injunction.  From  the  order  of  the 
general  term,  restoring  the  injunction,  the  defendant  company  has  appealed 
to  this  court. 
.  Jarne^  H,  Stevens t  Jr,p  for  appellant.    Frank  8,  Smith,  for  respondent. 

Gray,  J.,  {c^fter  stating  the  facts  as  abot>e.)  The  learned  judge  at  special 
term  vacated  the  injunction  theretofore  granted,  restraining  the  defendant 
corporation  from  interfering  with  the  plaintiff's  road-bed,  on  the  ground  that 
the  plaintiff  had  not  acquired  title  to  the  hind,  nor  any  right  to  occupy  it. 
He  stated,  In  his  opinion,  that  the  proceeding  of  defendant  was  ''outrageous,'* 
but  considered  the  court  could  not  interfere.  In  their  opinion,  the  general 
term  considered  that  a  case  had  been  made  for  the  allowance  of  a  preliminary 
injunction,  and  that  the  same  should  be  continued  pendente  lite,  on  the 
ground  that  the  plaintiff  had  acquired  a  vested  and  exclusive  right  to  con- 
struct and  operate  Us  railroad  on  the  line  it  had  located.  We  think  the  gen- 
eral term  were  right  in  the  view  they  took  of  the  matter.  The  plaintiff,  by^ 
its  organization  under  the  general  railroad  act  of  1850,  became  possessed  of 
the  franchise  to  construct  and  operate  a  railroad  between  the  terminal  points 
named  in  its  articles,  over  such  a  line  of  route  as  it  should  elect.  When  the 
initial  steps,  pointed  out  in  the  ,twenty-second  section  of  the  act,  had  been 
taken,  there  only  remained  for  the  plaintiff  to  acquire,  through  purchase,  or 
through  proceedings  in  invitum,  the  riglit  of  way  over  the  lands  through 
whicii  the  line  of  route  had  been  surveyed.  By  the  terms  of  that  section 
every  company  formed  under  the  act,  before  constructing  any  part  of  its  road 
through  any  county,  must  make  and  file  a  map  and  profile  of  the  route  in- 
tended to  be  adopted,  and  must  give  a  written  notice,  to  all  occupants  of  the 
land  affected,  of  the  time  and  place  of  filing,  and  that  the  route  designated 
passes  over  the  land  of  such  occupants.  Clearly,  there  is  involved  in  these 
provisions  the  intention  of  the  legislature  that,  alter  the  initial  proceedings 
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have  been  taken,  which  the  statute  points  out  as  the  first  action  of  the  new 
corporation,  the  lands  over  which  the  company's  route  is  located  shall  be  sub- 
jected to  the  right  of  the  company  thereafter  to  construct  thereon.  The  leg- 
islative scheme  contemplates  the  determination  of  the  line  of  route  to  be  in 
the  discretion  of  the  company,  to  be  exercised  in  the  mode  prescribed  by  law, 
and  its  exercise,  when  in  good  faith,  and  within  the  limits  of  its  corporate 
powers,  is  only  reviewable  by  the  court  in  the  case  of  an  application  by  an 
occupant  or  owner  of  lands  feeling  aggrieved  by  the  proposed  location  of  the 
road.  This  right  to  locate  its  line  of  road,  at  its  election,  is  delegated  to  the 
corporation  by  the  sovereign  power;  as  is  the  right  subsequently  to  acquire, 
in  invitum,  the  right  of  way  from  the  land-owner,  and  any  land  needed  for 
the  operation  of  its  road.  In  this  sovereign  power  is  the  source  of  the  fran- 
chise which  the  corporation  possesses,  to  construct  and  operate  a  railroad, 
and  its  grant  is  for  public,  and  not  for  private,  purposes.  Public  considera- 
tions enter  into  the  grant  of  the  franchise,  and  public  policy  favors  the  enter- 
prise for  the  public  convenience  and  use.  When,  therefore,  a  corporation 
has  made  and  filed  a  map  and  survey  of  the  line  of  route  it  intends  to  adopt 
for  the  construction  of  its  road,  and  has  given  the  required  notice  to  all  per- 
sons affected  by  such  construction,  and  no  change  of  route  is  made,*as  the 
result  of  any  proceeding  instituted  by  any  land-owner  or  occupant,  in  our 
judgment,  it  has  acquired  the  right  to  construct  and  operate  a  railroad  upon 
such  line  exclusive  in  that  respect  as  to  all  other  railroad  corporations,  and 
free  from  the  interference  of  any  party.  By  its  proceedings  it  has  impressed 
upon  the  lands  a  lien  in  favor  of  its  right  to  construct,  which  ripens  into  title 
through  purchiise  or  condemnation  proceedings.  We  could  not  hold  other- 
wise without  introducing  confusion  in  the  execution  of  such  corporate  pro- 
jects, and  without  violating  the  obvious  intention  of  the  legislature.  The 
plaintiff *s  franchises  were  invaded,  and  its  enjoy uient  of  the  statutory  privi- 
leges disturbed,  by  the  action  of  the  defendant  company  in  so  building  tracks 
upon  plaintiff's  line  of  route  as  to  obstruct  and  interfere  with  its  proposed 
construction.  The  remedy  by  injunction  was  clearly  available  to  the  plaintiff 
on  principles  of  equity  jurisprudence.  2  Story,  Eq.  Jur.  §  927;  Oshom  v. 
Bank,  9  Wheat  74U;  Turnpike  Co.  v.  Ryder,  1  Johns. Ch,  611;  Railroad  Co. 
V.  Railroad  Co.,  12  Phila.  642;  RaUroad  Co.  v.  Moss,  23  Gal.  823;  RaUroad 
Corp.  V.  Railroad  Co.,  2  Gray,  27.  The  able  opinion  at  general  term,  deliv- 
ered by  Barker,  J.,  renders  further  consideration  of  the  points  in  this  case 
unnecessary.  The  order  of  the  general  term  appealed  from  should  be  af- 
firmed, with  costs. 
All  concur. 


(110  N.  Y.  630) 

OOLB  t).  COLB.> 

(Court  of  Appeals  of  New  York.    June  19, 1888.) 

M0BT01.0BS— Rights  ov  Mobtoaobb— Ck>VBNANT  to  Pat  Ihottmbbajvobs— Rblbasb  to 

MOBTOAOOB. 

A  wife  joined  with  her  husband  in  the  execution  of  a  deed  of  land  absolute  on  its 
face,  bat  Id  reality  a  mortgage  to  secure  debts  due  the  grantee  from  the  husband; 
the  mortgagee  covenanted  to  pay  prior  IncumbranoeB,  but  quitclaimed,  without  doing 
80,  to  the  wife,  upon  her  promise  to  pay  the  husband's  debts,  and  bought  the  land  un- 
der a  sale  on  one  of  the  prior  mortgages.  On  a  bill  by  the  wife  to  recover  the  value  of 
the  land  above  the  incumbrances,  on  the  theory  of  a  sale,  held,  that  she  could  not, 
even  if  she  had  made  it  a  part  ox  her  complaint,  hold  the  defendant  liable  on  ac- 
count of  his  covenant  to  pay  the  prior  incumbrances,  as,  the  grant  to  him  not  being 
absolute,  he  did  not  become  primarily  liable  to  the  prior  mortgagees,  and,  having  re- 
leased the  premises,  the  consideration  for  his  covenant  was  removed. 

Appeal  from  general  term,  supreme  court.  Fifth  department* 
lAfarming  44  Hun,  034,  mem. 
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Action  by  Frances  M.  Cole  against  Jay  M.  Cole  on  a  covenant  in  a  deed 
from  plaintiff  and  her  husband,  Bicbard  Cole,  to  pay  prior  incumbrances. 
From  an  order  of  the  general  term  affirming  the  judgment  of  the  special  term 
dismissing  the  complaint,  plaintiff  appeals. 

ff,  H,  Woodward^  for  appellant.    /.  A,  Stull,  for  respondent, 

YisoHf  J.  The  complaint  in  this  case  alleged  an  agreement  of  purchase 
and  sale  of  real  estate, — the  plaintiff  being  vendor,  and  the  defendant  vendee; 
and  asked  a  recovery  of  the  balance  of  the  price  over  and  above  outstanding 
incumbrances.  Upon  the  foreclosure  of  one  of  these,  defendant  obtained  the 
title,  and  went  into  possession;  the  plaintiff  alleging  that  this  was  done  pur- 
suant to  the  contract  between  the  parties.  The  defendant  refused  to  pay,  and 
this  action  was  brought  to  enforce  the  contract,  and  make  the  purchase 
money  an  equitable  lien  on  the  land.  The  action  was  successfully  defended; 
the  special  term  finding  as  a  fact  that  no  contract  was  made  between  the 
parties,  and  that  the  allegations  of  the  complaint  stood  wholly  unproved. 
Each  party  testified  on  the  trial,  and  flatly  contradicted  each  other  as  to  the 
fact  or  falsehood  of  a  bargain.  The  extrinsic  circumstances  turned  the  scale 
in  the  judgment  of  the  court,  and  led  to  a  dismissal  of  the  complaint,  which 
the  general  term  has  affirmed.  Of  course,  that  leaves  open  no  question  for 
our  consideration,  and  no  more  would  need  to  be  said  but  for  a  view  of  the 
facts  taken  by  the  appellant  which  seeks  to  substitute  a  new  cause  of  action, 
and  justify  even  a  larger  recovery  than  that  claimed.  Richard  Cole,  the 
plaintiff's  husband,  originally  owned  the  farm,  but  had  mortgaged  it  for  about 
$8,500.  In  addition  he  had  borrowed  of  the  defendant  about  ^1,700,  and  the 
latter  had  become  liable  as  indorser  for  something  over  $2,000  more,  which 
Bichard  Cole  had  borrowed  of  other  parties.  In  this  condition  of  affairs, 
Bichard  and  bis  wife,  who  valued  the  farm  at  about  $13,000,  conveyed  it  to 
the  defendant,  who  by  a  covenant  in  the  deed  assumed  and  agreed  to  pay  the 
outstanding  incumbrances.  But  this  deed,  though  absolute  on  its  face,  was 
in  reality  but  a  mortgage,  and  was  held  by  the  defendant,  beyond  the  prior 
incumbrances,  as  security  for  the  debt  of  Bichard  to  him.  After  a  time,  and 
without  paying  the  prior  liens,  the  defendant,  by  a  quitclaim  deed,  conveyed 
the  farm  to  Bichard's  wife,  the  present  plaintiff,  upon  her  agreement  to  pay 
to  the  defendant  the  debt  due  him  from  Bichard.  Beyond  this  promise  the 
plaintiff  paid  nothing  to  the  defendant,  and  the  quitclaim  deed  to  her  amounted 
only  to  an  assignment  or  release  of  defendant's  mortgage,  taking  the  wife's 
simple  promise  to  pay  in  place  of  the  security.  Thereafter,  on  a  foreclosure 
of  one  of  the  prior  mortgages,  the  defendant  became  purchaser,  and  holds  the 
referee's  deed,  and  the  possession.  Upon  these  facts,  it  is  now  argued  that 
the  defendant  is  liable  to  the  plaintiff  for  the  amount  of  the  prior  incura* 
brances,  because  he  became  liable  upon  his  covenant  of  assumption  to  the  mort- 
gagees, and  by  his  purchase,  under  their  foreclosure,  has  taken  the  land  of 
the  plaintiff  to  pay  his  own  debt,  for  which  that  land  stood  only  charged  as 
surety  for  the  performance  of  his  obligation.  This  contention  involves  a  very 
serious  misunderstanding  and  misapplication  of  the  authorities,  and  a  result 
in  no  respect  equitable  or  just.  The  defendant  never  became  liable  to  any 
one  as  primary  debtor  for  the  sums  due  the  mortgagees.  If  the  grant  to  him 
had  been  absolute,  so  that  the  grantors  parted  with  their  title,  and  put  into 
his  hands  the  means  with  which  to  pay  the  debt,  and  he  had  thereupon  cov- 
enanted to  discharge  it,  he  might  have  become  liable  on  that  covenant  to  the 
mortgagees,  and  made  himself  the  primary  debtor.  Latm'ence  v.  Fox,  20  N. 
Y.  268.  But  the  grant  was  not  absolute.  The  deed  was  simply  a  mortgage, 
and  the  covenant  of  assumption  an  agreement  to  make  further  advances  upon 
the  security  of  the  land  for  the  payment  of  the  mortgagor's  debt.  Ganisey 
V.  Rogers,  47  N.  Y.  233;  Pardee  v.  Treat,  82  I^.  Y.  385.  If  the  defendant 
made  the  advances,  the  debt  of  the  land  and  of  the  mortgaigor  would  remain,  the 
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creditor  onlj  having  been  changed;  and,  if  be  did  not  make  them,  his  liability 
would  be  to  the  mortgagor  only,  and  entirely  personal  in  its  character.  He 
did  not  make  them.  On  the  contrary,  he  released  his  mortg'age  by  the  deed 
to  one  of  the  mortgagors  upon  the  sole  consideration  of  her  personal  covenant 
to  pay  his  debt.  She  lias  no  right  of  action  upon  his  covenant  to  make  ad- 
vances; for  he  hiis  released  to  her  the  consideration  and  security  which  sup- 
ported it.  Waditworth  v.  Lyon,  93  N.  Y.  201,  has  no  sort  of  application  to 
the  present  facts.  If  there  was  adequate  foundation  for  the  claim  made,  it 
would  still  be  a  sufficient  answer  that  no  trace  of  it  is  to  be  found  in  the  com* 
plaint.  The  judgment  should  be  affirmed,  with  costs. 
All  concur. 


(UO  N.  Y.  134) 

PbOPLB  0.  JOHKSON.* 

{Court  of  Appeals  of  New  York,    June  19, 1888.) 

L  Jubt—Ihpannelino— Division  of  Codntt  into  Dibtbiotb— Brawino  from  Bistriot. 

Laws  N.  Y.  1832,  a  137  §  S,  which  is  unrepealed,  divides  Seneoa  county  into 

two  jury  districts,  and  enacts  that  the  clerk  of  the  county  shall  keep  the  names  of 

the  jurors  in  such  districts  separate,  and  the  jurors  shall  be  drawn  for  each  court 

from  the  jury  district  in  which  the  court  is  to  be  held ;  and  Ck>de  Civil  Proo.  $  8847, 

Erovides  that  the  provisions  of  Code  Civil  Proo.  $$  1027, 1062,  regarding  the  draw- 
ig  of  iurors,  do  not  affect  "any  special  provisions  of  law  remaining  imrepealed 
after  May,  1877,  whereby  *  ♦  ♦  a  county  is  divided  into  two  or  more  jury  dis- 
tricts. "  JSeldy  that  a  challenge  to  the  jury  on  the  ground  that  they  were  not  drawn 
ftom  the  body  of  the  county,  as  provided  by  Code  Crim.  Proa  §  858,  enacting  that 
a  trial  jury  shall  be  formed  '*as  provided  by  thd  Code  of  Civil  Prooedure'*  is  prop- 
erly refused, 

8.  Criminal  LAW--SaNTENos  and  Punishment— CoMMiTmNT—DBSORiPTiON  or  Of- 

FEN8B. 

Statement  in  a  oommitment  that  defendant  was  held  to  answer  upon  ''a  charge 
of  burglary  in  the  third  degree, "  and  that  in  another  commitment  that  he  was  held 
upon  *^a  charge  of  grand  larceny  In  thp  first  degree, "  are  sui&cient  compliaroes  with 
Code  Crim.  Proc.  x7.  T.  %  214,  requiring  the  nature  of  the  crime  to  be  briefly  stated 
in  the  commitment,  to  render  them  admissible  in  evidence  on  the  trial  of  an  indict- 
ment of  murder  committed  while  defendant  was  confined  in  prison. 

8.  Homicide— MuRDBR—BIn^LiNO  bt  Prisoner  in  Attbmft  to  ESsoape —Proof  of 
Commitment. 

It  is  not  Incumbent,  upon  the  prosecution  in  a  trial  for  murder  oommitted  by  a 
prisoner  in  jail«  to  put  in  evidence  the  proceedings  taken  upon  the  ozamination  of 
the  defendant  prior  to  his  imprisonment,  in  order  to  show  that  at  the  time  of  the 
murder  he  was  lawfully  imprisoned  upon  a  charge  of  felony;  it  being  shown  that 
he  was  arrested  upon  a  valid  warrant,  issued  by  competent  authority,  and  was  ex- 
amined before  a  duly-authorized  magistrate,  and  hela  to  answer,  and  oommitmenta 
were  then  made  and  delivered  to  the  sheriff. 

4.  Same— TuiAi/— View  bt  Jury— Misoonduot— Discretion  of  Triax  Court. 

Where  the  officers  in  charge  of  the  jury  about  to  view  the  soene  of  the  murder 
are  not  caused  to  take  the  oath  required  by  Code  Crim.  Proc.  N.  T.  S  412,  but 
defendant's  counsel  make  no  objection,  the  omission  is  an  irregularity  which  is 
waived  by  the  failure  to  object:  and  under  section  466.  giving  to  the  trial  court 
power  to  grant  a  new  trial  to  defendant  where  the  jury  has  received  any  evidenoe 
out  of  the  court  other  than  that  resulting  from  a  view  as  provided,  or  nave  been 
guilty  of  any  misconduct  by  which  a  fair  and  due  consideration  of  the  case  has  been 

Srevented,  if  it  can  see  that  the  substantial  rights  of  defendant  have  been  preju- 
iced,  a  refusal  to  set  aside  the  verdict  for  irregularity  will  not  be  disturbed. 

Appeal  from  general  term,  supreme  court,  Fifth  department. 

Conviction  of  Charles  Johnson  of  murder  in  the  first  degree.  Defendant 
appeals.  Section  412  of  the  Code  of  Criminal  Procedure,  referred  to  in  the 
opinion  is  as  follows:  *'The  otiicers  mentioned  in  the  last  section  [those  hav- 
ing charge  of  the  jury  to  conduct  them  to  view  the  place  where  the  crime 
was  committed,]  must  be  sworn  to  suffer  no  person  to  speak  to  or  communi- 

'  Affimdng  46  Hun,  68t 
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cate  with  the  jury,  nor  to  do  so  themselves,  on  any  subject  connected  with 
the  trial,  and  to  return  them  into  court  without  unnecessary  delay,  or  at  a 
specified  time.*' 
Co7-pdon  Hood,  for  appellant.     FredeHck  L,  Allen,  for  respondent. 

RuoER,  C.  J.  The  defendant  was  jointly  indicted  with  Edward  Caldwell 
and  Marcus  Fish  for  the  murder  of  John  Waltera  on  the  9th  day  of  January, 
1887.  Johnson  elected  to  have  a  separate  trial,  which  was  awarded  to  him, 
and  took  place  on  the  4th  and  5th  days  of  April,  1887,  and  resulted  in  his 
conviction  of  the  crime  of  murder  in  the  first  degree.  The  conviction  was 
affirmed  by  the  general  term  of  the  supreme  court,  and  the  defendant  appeals 
from  the  judgment  of  affirmance  to  this  court.  We  have  carefully  examined 
the  evidence  appearing  in  the  record,  and  are  of  the  opinion  that  it  fully  sup- 
ports the  verdict  of  the  jury.  Indeed,  no  serious  question  is  made  but  tiiat 
Walters  received  a  blow  upon  the  head,  inflicted  by  the  defendant  with  an  iron 
instrument,  called  a  poker  or  stove-shaker, which  fractured  his  skull,  and  oc- 
casioned his  death.  The  only  evidence  given  on  behalf  of  the  defendant  was 
the  testimony  of  one  witness  to  the  effect  that  Gronin,  one  of  the  people's 
witnesses,  had  miide  contradictory  statements  in  respect  to  the  affray  about 
which  he  had  testified.  The  attempted  contradiction  was  quite  inconclusive, 
and  left  the  case  made  by  the  people's  evidence  substantially  unaffected  by 
opposing  evidence.  It  is  claimed,  however,  that  certain  rulings  made  by  the 
court  in  the  course  of  the  trial  and  thereafter  were  erroneous,  and  for  that 
reason  the  judgment  should  be  reversed. 

The  evidence  disclosed  that  the  defendant,  at  the  time  of  the  homicide,  was 
confined  in  the  Seneca  county  jail  upon  two  commitments, — one  for  the  crime 
of  burglary  in  the  third  degree,  and  the  other  for  grand  larceny  in  the  first 
degree;  that  he,  with  certain  other  persons  confined  m  the  jail,  conspired  to 
break  out  therefrom  by  digging  a  hole  through  the  walls,  but,  being  unable 
for  want  of  time  to  accomplish  their  purpose  in  this  manner,  they  concluded 
to  as.sault  their  jailers  when  opportunity  offered,  and  thus  escape.  Their  plan, 
as  expressed  by  Johnson,  was  to  "slug  the  sheriff,"  and  thus  overcome  ex- 
pected obstructions  to  their  escape.  About  9  o'clock  P.  m.  of  the  9th  day 
of  January,  the  deceased,  accompanied  by  the  sheriff  and  deputy-jailer,  Gro- 
nin, proceeded  In  their  customary  manner  to  lock  up  the  prisoners  for  the 
night.  There  were  some  15  or  20  prisoners  in  the  jail  corridor,  among  whom 
was  the  defendant.  Gronin  unlocked  the  Inside  door  of  the  jail,  and  swung 
it  back  into  the  corridor,  where  it  was  seized  and  held  open  by  Fisk,  one  of 
the  conspirators,  while  Johnson  and  Gald well  assaulted  the  approaching  keep- 
ei*s.  Walters  immediately  stepped  on  to  the  stairs  leading  down  into  the  cor- 
ridor, and  as  he  was  descending  them,  to  the  floor  of  the  jail,  was  struck  on 
the  head  with  an  iron  instrument  by  Johnson,  which  felled  him  to  the  floor, 
Gald  well  also  struck  him  with  a  wooden  club  or  sticls.  Johnson  and  Gald- 
well  then  passed  up  the  stairway,  and  through  the  door,  into  a  narrow  entry- 
way,  where  they  were  met  by  the  sheriff,  who,  after  a  severe  and  prolonged 
struggle,  succeeded  in  driving  them  at  the  point  of  a  pistol,  back  into  their 
cells;  and  it  was  for  the  crime  thus  effected  that  Johnson  was  indicted  and 
convicted. 

No  questions  are  raised  involving  the  merits  in  the  case,  and  but  few  ar- 
gued that  we  deem  it  necessary  to  consider,  and  those  are  quite  technical  in 
character. 

1.  The  defendant  challenged  the  panel  of  jurors  upon  the  ground  that  they 
were  not  drawn  from  tlie  body  of  the  county,  as  provided  by  section  358  of 
the  Code  of  Griminal  Procedure.  That  section  requires  a  trial  jury  to  be 
formed  "as  prescribed  by  the  Code  of  Civil  Procedure."  The  general  pro- 
vision of  the  Code  of  Civil  Procedure  requires  juries  to  serve  in  courts  of 
record  in  the  several  counties  in  the  state,  except  Kings  and  New  York,  to 
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be  drawn  from  the  lists  of  persons  prepared  for  that  purpose  by  the  county 
clerk  from  other  lists  of  jurors  returned  to  that  oflBcer  by  the  various  town 
officers  in  the  several  counties  in  the  state  charged  with  the  duty  of  making 
such  lists.  Sections  1027-1062.  Code  Civil  Proc.  It  is,  however,  further 
provided  by  subdivision  7,  §  3347,  that  the  above  referred  to  provisions  do 
not  affect  "any  special  provisions  of  law  remaining  unrepealed  after  May, 
1877,  whereby  trial  jurors  are  directed  to  be  procured  for  a  particular  court 
of  record  from  a  particular  locality,  or  whereby  a  county  is  divided  into  two 
or  more  jury  districts/*  The  county  of  Seneca  was  divided  into  two  jury  dis- 
tricts by  section  3,  c.  137,  Laws  1822,  and  it  was  tiiereby  enacted  that  the 
clerk  of  the  county  should  keep  the  names  of  the  jurors  in  such  districts  sep- 
arate, and  the  jurors  should  be  drawn  for  each  court  from  the  jury  district  in 
which  the  court  is  to  be  held.  We  cannot  find  that  this  law  has  been  repealed, 
and  are  informed  that  from  the  time  of  its  enactment  it  has  been  the  uniform 
practice  In  the  county  of  Seneca  to  make  up  jury-lists  in  the  manner  pursued 
in  this  case.     The  challenge  to  the  jury  was  therefore  properly  overruled. 

2.  Upon  the  trial  the  defendant  objected  to  tlie  admission  in  evidence  of 
the  commitments  upon  which  he  was  confined  in  the  jail.  The  point  of  this 
objection  arises  out  of  the  fact  tliat  some  of  the  counts  of  the  indictment 
charged  the  homicide  to  have  been  committed  while  the  defendant  was  en- 
gaged in  the  commission  of,  or  an  attempt  to  commit,  a  felony,  to- wit,  to  es- 
cape from  jail  where  he  was  confined  upon  a  charge  of  felony.  This  charge, 
if  sustained  by  proof,  would  render  the  killing  of  a  human  being,  under  such 
circumtances,  the  crime  of  murder  in  the  first  degree,  without  regard  to  the 
degree  of  deliberation  or  premeditation  exercised  in  its  commission.  Section 
85  of  the  Penal  Code  provides  that  "a  prisoner  who,  being  confined  in  a  prison, 
or  being  in  lawful  custody,  by  force  or  fraud  escapes  from  such  prison  or  cus- 
tody, is  guilty  of  felony  if  such  custody  or  confinement  is  upon  a  charge,  ar- 
rest, commitment,  or  conviction  for  a  felony;'*  and  section  686  enacts  that  a 
person  who  unsuccessfully  attempts  to  commit  a  crime  is  indictable  and  pun- 
ishable by  imprisonment  for  not  more  than  half  the  longest  term  prescribed, 
upon  conviction  for  the  commission  of  the  offense  attempted.  A  "felony"  is 
defined  as  a  crime  which  is  or  may  be  punishable  by  either  death  or  imprison- 
ment in  a  staters  prison.  Section  5,  Pen.  Code.  We  presume  that  the  de- 
fendant, with  the  view  of  raising  the  question  that  he  was  not  lawfully  con- 
fined in  jciil,  objected  to  the  admission  of  the  commitments  in  evidence  upon 
the  ground  that  they  "did  not  comply  with  the  Code  of  Criminal  Procedure, 
and  the  justice  had  no  right  to  issue  them."  It  had  then  been  proved  that 
the  justice  making  the  commitments  was  an  acting  justice  of  the  peace  of  the 
town  of  Seneca  Falls,  in  the  county  of  Seneca,  and  therefore  the  objection 
could  not  successfully  be  raised  that  he  had  not  authority  to  issue  such  com- 
mitments. The  principal  point  urged  to  the  form  of  the  commitments  is  that 
the  statement  that  Charles  Johnson  was  held  to  answer  upon  a  "charge  of 
burglary  in  the  third  degree,"  and  in  the  other  commitment  that  he  was  held 
upon,  "a  charge  of  grand  larceny  in  the  first  degree,"  were  not  a  compliance 
with  section  214  of  the  Code  of  Criminal  Procedure,  requiring  the  nature  of 
the  crime  to  be  briefly  stated  therein.  We  think  the  statements  made  were  a 
sufficient  compliance  with  the  requirements  of  the  statute.  There  is  nothing, 
in  the  office  which  a  commitment  is  designed  to  perform,  requiring  a  deUiil^ 
statement  of  the  circumstances  attending  the  commission  of  the  crime.  It  is 
intended  merely  as  a  protection  to  the  officer  executing  it,  and  as  showing  the 
authority  upon  which  he  restrains  the  accused  person  of  his  liberty.  A  ref- 
erence to  the  statutory  definitions  of  crimes  shows  with  sufficient  clearness 
and  precision,  for  the  purposes  in  view,  the  nature  of  the  crime  charged  in 
the  commitment.  The  fact  that  it  states  the  name  of  a  crime  does  not  dem- 
onstrate that  it  does  not  also  define  the  nature  of  the  crime,  and  especially 
within  the  meaning  of  a  provision  requiring  such  crime  to  be  briefly  stated. 
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In  every  other  respect  the  commitment  seems  to  be  in  exact  conformity  with 
the  requirements  of  the  statute. 

We  think  it  was  not  incumbent  upon  the  people,  in  order  to  make  out  a 
prima  fade  case  that  the  defendant  was  lawfully  restrained  of  his  liberty  upon 
a  charge  of  felony,  to  put  in  evidence  the  proceedings  taken  upon  the  exami- 
nation of  the  defendant.  It  was  shown  that  he  was  arrested  upon  a  valid 
jwarrant  issued  by  competent  authority,  and  was  examined  before  a  magis- 
trate authorized  to  perform  that  duty»  upon  the  charge  therein  contained,  and 
held  to  answer  the  same,  and  the  commitments  were  then  made  and  delivered 
^to  the  sheriff.  The  evidence  tended  to  establish  all  of  the  jurisdictional  facts 
necessary  to  give  the  magistrate  authority  to  make  the  commitments.  There 
iwas  no  affirmative  evidence  given  that  the  magistrate  had  omitted  any  act, 
^which  he  was  required  by  law  to  perform,  in  the  course  of  the  examination;  and 
we  think,  so  far  as  any  such  requirement  was  discretionary  merely,  that  he  is 
entitled  to  the  presumption  that  he  performed  his  duty.  The  jurisdiction  of 
the  magistrate  over  the  subject-matter  of  the  examination  and  the  person  of 
Itlie  defendant  having  been  established,  he  had  authority  to  make  the  commit* 
ments  in  question,  and  the  recitals  therein  contained  are  presumptive  evidence 
}Of  the  facts  stated  therein.  8cott  v.  Elpi  4  Wend.  555.  Aside  from  the  proof 
of  jurisdictional  facts,  the  orders  and  precepts  of  courts  of  inferior  and  lim- 
ited jurisdiction  have  the  same  force  and  ejSect,  and  are  entitled  to  the  same 
presumptions,  as  apply  to  those  of  courts  of  more  extensive  authority.  Wright 
V.  Nostrand,  94  N.  Y.  31.  The  evidence  tended  to  establish  the  fact  that  the 
death  of  Walters  occurred  while  Johnson  was  attempting  to  commit  a  felony, 
and,  if  it  was  caused  by  the  act  of  the  defendant,  legally  tended  to  establish 
his  guilt  of  the  crime  of  murder  in  the  first  degree. 

But  a  single  exception  was  taken  to  the  charge  of  the  court,  and  that  is  so 
manifestly  unfounded  that  it  is  unnecessary  to  notice  it  more  particularly. 
Subsequent  to  the  trial  a  motion  upon  affidavits  was  made  by  the  defendant 
'to  set  aside  the  verdict  of  the  jury  upon  the  allegation  of  irregularities  in  the 
conduct  of  the  jury  occurring  during  the  course  of  the  trial.  The  alleged  ir- 
regularities consisted  (1)  in  allowing  the  jury  to  view  the  scene  of  the  crime 
without  first  administering  the  oath  to  the  officers  in  attendance  upon  them 
prescribed  by  section  412  of  the  Code  of  Criminal  Procedure;  (2)  that  mem-, 
hers  of  the  jury,  while  engaged  in  making  such  view,  received  information^ 
from  the  officers  attending  them  as  to  the  location  of  the  cells  occupied  hy  the 
several  prisoners  attempting  to  effect  an  escape,  and  the  location  of  the  body 
of  the  deceased  on  the  fioor  of  the  jail  after  his  death.  It  may  be  said  that: 
these  facts  were  knowQ  to  the  prisoner's  counsel  at  the  time  they  transpired, 
and  were  neither  brought  to  the  attention  of  the  court  nor  objected  to  by  them. 
The  prisoner's  counsel  assented  to  the  proposition  that  the  jury  should  view 
the  scene  of  the  crime,  and  the  court  had  undoubted  authority  to  permit  them 
to  do  so.  Code  Crim.  Proc.  §  411.  The  location  of  the  prisoners*  cells,  as 
well  as  the  position  of  Walter's  body  after  death,  was  the  subject  of  much 
oml  testimony  on  the  trial  from  eye-witnesses,  as  well  as  illustrations  by  a 
diagram  of  the  premises,  and  they  were  neither  of  them  the  subject  of  con- 
troversy or  dispute  on  the  trial.  It  is  impossible  to  see  how  the  information, 
alleged  to  have  been  given  to  the  jury  was  of  the  slightest  materiality  upon 
any  issue  of  the  trial.  The  answering  affidavits  on  the  part  of  the  people  con- 
troverted the  allegations  that  any  communication  took  place  between  the  jury 
and  the  officers  on  the  subjects  referred  to,  and  the  trial  court  might  well  have 
found  that  the  defendant's  allegations  were  not  true.  We  are,  however,  of 
the  opinion  that  the  motion  in  question  was  addressed  to  the  sound  discretion 
of  the  trial  court,  and  that  we  have  no  right  to  review  the  exercise  of  such 
discretion,  unless  it  appears  that  it  has  been  abused  to  the  prejudice  of  the 
defendant.  The  causes  for  which  the  trial  couit  may  grant  a  new  trial  to  a 
defendant  in  a  criminal  case  are  specifically  pointed  out  in  section  465  of  the 
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C!pde  of  Criminal  Procedure,  and,  among  others,  embrace  the  following:  (1) 
''When  the  trial  has  been  had  in  his  absence,  when  the  indictment  be  for  a 
felony;"  (2)  when  the  jury  has  received  any  evidence  out  of  court  other  than 
that  resulting  from  a  view,  as  provided  iu  section  411;  (3)  when  tliey  "have 
been  guilty  of  any  misconduct  by  which  a  fair  and  due  consideration  of  the 
case  has  been  prevented."  In  such  cases  the  trial  court  is  authorized  to  grant 
a  new  trial,  provided  they  can  see  that  the  '*8ubs(^ntial  rights"  of  the  defend- 
ant have  been  prejudiced,  and  not  otherwise.  There  is  no  evidence  that  any 
piurt  of  the  trial  was  had  in  the  absence  of  tl)e  defendant,  or  that  he  has  been 
deprived  of  any  right  which  the  statute  gives  in  order  to  secure  to  him  a  fair 
and  impartial  trial.  The  omission  of  the  trial  court  to  cause  the  ofl[icei*s  in 
charge  of  the  jury,  while  taking  a  view,  to  take  the  oath  prescribed  by  sec- 
tion 412,  was  an  irregularity  mejoely,  which  could  be  waived  by  the  defend- 
ant, and  was,  we  think,  waived  by  the  consent  of  his  counsel  that  such  view 
should  be  Uiken,  and  by  his  omission  to  object  or  call  the  attention  of  the 
court  to  the  want  of  such  oath.  However  that  may  be,  it  was,  upon  the  facts 
in  this  case,  a  question  for  tlie  court  to  determine  whether  any  substantial 
right  of  tlie  defendant  had  been  prejudiced  by  the  conduct  complained  of,  and 
we  do  not  think  there  is  any  sutficient  reason  for  us  to  interfere  in  the  con* 
duaions  reached  by  it  in  respect  thereto.  People  v.  Draper^  1  N.  Y.  Crim. 
Bep.  139.  The  judgment  of  the  general  term  should  therefore  be  alBrmed. 
All  concur. 


(110  N.  Y.  101) 

Wilson  c.  Doran  et  aU^ 
(C<mrt  (tf  Appeals  of  Neu>  York.    June  X9, 1888.) 
L  TsNDUR— Attkb  Suit  BBonoBT~>PA.TMSNT  INTO  CouHT— Adhissxon  of  Plaintiff's 
KiGHT  TO  Sub. 

Where,  owing  to  a  previous  general  assignment  for  the  benefit  of  creditors,  the 
plaintiff  took  no  right  of  action  oy  an  assignment  of  the  debtor's  interest  in  a  stock 
transaction,  a  tender,  and  payment  into  court  of  the  amount  tendered,  admits  the 
contract  or  duty  sued  upon,  and  the  plaintiff's  right  to  the  amount  tendered,  but 
does  not  prevent  the  defendants  showing,  to  defeat  further  recovery,  that  plaintiff 
acquired  no  title  to  the  original  cause  of  action. 
S.  Same— Pbacticb— NossuTT. 

Though  the  plaintiff  had  no  right  of  action  except  each  as  arose  from  a  tender 
and  payment  into  court  by  the  defendant,  a  nonsuit  cannot  be  granted  where  it  is 
not  shown  that  there  was  a  sufficient  tender  before  suit  brought,  aud  defendant 
gave  no  notice  of  the  payment  into  court,  as  required  by  Code  Civil  Proc.  N.  Y.  S 
782  in  order  to  make  a  valid  tender  after  suit  brought. 
8.  Same— BuppiciENOT  of  Tender— IProvinos  of  Jury. 

Where  a  tender,  before  suit  brought,  was  admitted,  but  claimed  to  bo  inQUffldent 
because  made  to  one  who  had  assigned  the  claim,  and  not  to  the  assignee,  the.  cpurt 
cannot  withdraw  the  question  from  the  jury,  and  grant  a  nonsuit,  on  tne  '^round 
that  there  had  been  a  sufficient  tender. 
4.  Same- Failure  to  Give  Notice— Waiver  of  Ob/ection. 

The  failure  to  give  the  notice  required  by  Code  Civil  Free.  N.  Y.  §  783,  to  make 
valid  a  tender  after  suit  brought,  is  not  "waived,  though  the  plaintiff  do  not  raise 
the  objection  before  trial. 

Appeal  f rot»  general  terra,  supreme  court,  Fifth  department. 

Action  by  Augusta  A.  Wilson  against  S.  Gregor  Doran  and  another,    SVom 
an  order  of  the  general  term  affirming  the  judgment  of  the  special  term  orders 
ing  a  nonsuit,  plaintiff  appeals. 
*   Jas.  £i»  Carlock,  f  jr  appellant.    John  i^T.  Beckley,  for  respondents. 

Andrgws,  J.  It  was  held  by  the  general  term  Uiat  the  title  of  the  plain* 
tiff  to  the  demand  In  suit  was  put  in  issue  by  the  pleadings,  and  we  concur 
in  that  opinion.  Bennett  v,  Manu fact uriuff  Co,,  ante,  6t>9,  (decided  »Iane 
19,  188B.)    There  was  no  substantial  couctiict  in  tlie  evidence  upon  the  point 

> Reversing  39  Hun,  88.  .:.    - 
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that  the  original  assignor,  before  his  assignment  to  Davis  A  Co.,  had,  by 
virtue  of  a  general  assignment  for  the  benefit  of  bis  creditors,  transferred  all 
bis  interest  in  tite  stoc^  transaction,  out  of  which  the  claim  in  controversy 
arose,  to  bis  general  assignee.  If  there  was  nothing  else  in  the  case,  the  non- 
suit was  properly  directed  on  the  question  of  title,  because  the  fact  of  this 
prior  transfer  left  nothing  to  be  transferred  by  George  W.  Wilson,  the  plain- 
tiff's husband,  to  Davis  &  Co.,  his  immediate  assignees,  and  Davis  &  Co.  had 
nothing  which  they  could  transfer  to  the  plaintiif.  The  judgment  should 
therefore  be  affirmed,  unless  the  fact  that  the  defendants  in  their  answer 
pleaded  a  tender,  before  suit  brought,  to  Greorge  W.  Wilson  and  to  Davis  & 
Co. of  the  sum  of  $189.30,  on  the  cause  of  action  sued  upon,  and  concurrently 
therewith  paid  the  money  tendered  into  court,  entitled  her  to  litigate  the  ques- 
tion of  the  amount  of  the  defendants^  liability  beyond  the  sum  tendered,  in- 
dependently cf  the  question  of  the  plaintiff's  title,  or  unless  it  entitled  her  at 
least  to  judgment  in  her  favor  for  the  amount  tendered.  The  defendants  in 
their  answer,  after  alleging  the  tender  of  the  sum  stated,  and  tliat  they  have 
ever  since  remained  and  still  are  ready  to  pay  the  sum  tendered,  aver  that 
'*they  now  bring  the  said  sum  into  court,  ready  to  be  paid  to  the  plaintiff  if 
she  will  accept  the  same."  It  is  insisted,  on  the  part  of  the  plamtiff,  that  the 
defendants,  by  the  plea  of  tender,  and  tlie  payment  of  the  money  tendered 
into  court,  admitted,  not  only  the  existence  of  the  cause  of  action  set  out  in 
the  complaint,  and  the  right  of  the  plaintiff  to  the  amount  tendered  thereon, 
but  also  her  title  to  the  entire  cause  of  action,  and  her  right  to  recover  dam- 
ages beyond  the  amount  tendered,  although  in  fact  she  has  no  title,  if  the 
proof  would  justify  a  recovery  of  a  greater  amount  if  the  action  had  been 
brought  by  the  true  owner.  The  authorities  upon  this  question  have  been 
elaborately  considered  by  the  general  term  in  the  prevailing  opinion.  It  is 
admitted  that  the  lender»and  payment  of  the  sum  tendered  into  court,  admits 
the  contract  or  duty  sued  upon,  and  the  right  of  the  plaintiff,  under  tlie  con* 
tract  and  assignment,  to  the  sum  tendered,  Biit  we  understand  the  authori- 
ties to  hold  that  the  admission,  in  sueh  a  case,  goes  no  further,  and  that  it 
is  open  to  a  defendant  to  defend  against  any  claim  by  the  plaintiff  beyond  tlie 
sum  tendered,  upon  any  ground  consistent  with  an  admission  of  the  original 
contract  or  ciuise  ot action.  The  defendant  may,  notwithstanding,  insist  upon 
the  statute  of  limitations,  payment  beyond  the  amount  tendered,  or  other  de- 
fense. Cox  v.  Pari-y,  1  Term.R.  464;  Re/d  v.  Dickons,  6  Barn.  &  Adol.499; 
Meager  v.  Smith,  4  3am.  &  Add.  678;  Spalding  v.  Vanderoook,  2  Wend. 
431,  It  having  been  shown,  therefone,  that  the  plaintiff  bad  not  acquired' 
title  to  the  original  cause  of  action,  her  right  to  recover  thereon  beyond  the 
sum  admitted  by  the  tender  was,  upon  the  same  principle,  defeated,. 

The  remaining  question  relates  to  the  nonsuit  granted  by  the  trial  court, 
notwithstanding  the  plea  o£  teiider*  Thjs  cast  upon  the  plaintiff  the  costs  of. 
tlie  action.  The  rule  is  well  settled  that  a  tender  before  suit  brought,  to  be 
available,  must  not  only  be  pleaded,  but  the  defendant,  l)efore  or  with  his 
plea,  must  pay  the  money  into  court,  so  that  it  may  be  subject  to  the  plain- 
tiff's order;  and  it  was  also  :necessary,  under  the  former  practice,  that  the 
plea  should  be  accompanied  by  a  notice  to  the  plaintiff ^s.  attorney  that  the. 
money  had  been  paid  into  court.  Brown  v.  Ferguson,  2  Denio,  196;  JSheri- 
den  V.  Smith,  2  Hill,  538;  Dixon  v.  Clark,  6  C.  B.  366.  This  having  been 
done,  if  the  tender  was  admitted  or  proved,  and  the'plaintiff  did  not  estab-  . 
lish  a  right  to  recover  a  greater  sum  than  the  amount  tendered,  the  defend- 
ant was  entitled  to  a  verdict  or  nonsuit.  The  conclusion  wals  founded  upon 
the  reason  that  the  money  paid  into  court  belonged,  in  any  event,  to  the 
plaintiff;  and  the  claim,  as  to  that  amount,  was  deemed  to  be  stricken  from 
the  complaint;  and,  if  the  plaintiff  was  not  entitled  to  any  more,  he  failed  in 
the  action.  See  Bedier  v.  Boon,  61  N.  Y.  317;  Platner  v.  Lehman,  26  Hun, 
374;  Murray  v.  Bethune,  1  Wend.  191.  If,  therefgre,  iathis  case,  the  tender, 
v.l7N.E.no.6 — 44  • 


Digitized  by 


Google 


690  NORTHEASTERN  REPORTER,  [N.  Y« 

before  suit  brought,  alleged  in  the  answer,  had  been  conclusivelj  proven,  the 
nonsuit  was  properly  directed,  unless  the  failure  of  the  defendant  to  prove 
notice  given  to  the  plaintiff  of  the  payment  of  the  money  into  court  entitled 
the  plaintiff  to  judgment  for  the  amount  tendered.  Theanswer,  as  has  been 
seen,  madeprofert  in  curia  of  the  sum  tendered.  The  plaintiff  made  no  ob- 
jection to  the  sufficiency  of  the  plea,  and  went  to  trial  upon  the  issues  in  the 
case,  including  that  of  tender.  The  duty  of  giving  notice  of  the  payment 
into  court  of  the  sum  tendered,  on  a  plea  of  tender  before  suit,  was  a  matter 
of  practice  not  prescribed  by  statute.  In  this  case  the  money  was  in  fact  paid 
into  court,  and,  under  the  autliorities,  the  plaintiff,  by  proceeding  under  cir- 
cumstances such  as  are  disclosed  by  the  record,  waived  the  irregularity.  Shev" 
iden  v.  Smith,  supra;  Plainer  v.  Lehman^  supra.  But  the  fact  of  tender 
was  in  issue,  and  was  litigated  on  th '  trial.  It  was  conceded  that  the  defend- 
ants tendered  the  sum  mentioned  in  the  answer,  before  suit,  to  some  one;  but 
it  was  claimed  by  the  plaintiff  that  the  tender  was  insufficient  because  made 
to  George  W.  Wilson,  and  not  to  Davis  &  Co.,  to  whom  the  former  had  as- 
signed the  stock.  The  evidence  raised  a  question  of  fact  whether  the  tendei 
was  made  to  the  proper  person.  The  court  could  not,  therefore,  properly  take 
this  question  from  the  jury,  and  it  follows  that  the  judgment  cannot  be  sup- 
ported on  the  ground  that  there  had  been  a  sufficient  tender  before  suit 
brought,  made  effectual  by  the  subsequent  payment  of  the  sum  tendered  into 
court.  The  defendants  are  therefore,  we  think,  oompelled,  in  order  to  sup- 
port the  nonsuit,  to  establish  that  there  was  a  legal  tender  after  suit  brought, 
under  the  provisions  of  the  Code  of  Civil  Procedure,  (sections  731-734,)  based 
upon  sections  of  the  lievised  Statutes,  (2  Bev.  St.  553,  §§  20,  23.)  But  it 
seems  to  us  to  be  a  conclusive  answer  to  the  daim  to  resort  to  these  provis- 
ions to  uphold  the  nonsuit,  that  section  732  of  the  Code,  one  of  the  sections 
reguliiting  the  subject  of  tender  after  suit  brought,  expressly  enacts  that  a 
tender  does  not  avail  the  defendant  "unless  the  money  is  paid  into  court,  and 
notice  thereof  given  to  plaintiff's  attorney  before  tlie  trial,  and  within  ten 
days  after  the  payment, "  and  in  this  case  It  does  not  appear  that  there  was 
notice,  and  the  tender  was  objected  to  on  the  trial  upon  this  ground.  The 
giving  of  notice,  in  case  of  tender  after  suit  brought,  is  no  longer  mere  mat-* 
ter  of  practice  under  the  regulation  of  the  court,  but  a  part  of  the  prescribed 
statutory  procedure.  It  is  undoubtedly  competent  for  a  plaintiff  to  waive 
the  service  of  the  statutory  notice,  but  we  do  not  think  that  the  former  de- 
cisions in  respect  to  notice,  to  which  we  have  referred,  .justify  the  conclusion 
that  the  failure  of  the  plaintiff  to  return  the  answer,  which  contained  several 
defenses,  and,  among  them,  the  defense  of  tender  before  suit,  or  to  otherwise 
raise  the  question  before  trial,  is  a  waiver  of  the  right  to  insist,  on  the  trial, 
that  the  money  paid  into  court  was  not  a  good  tender  after  suit  brought,  by 
reason  of  the  fact  that  the  statutory  notice  was  not  given.  Becker  v.  Boon, 
supra.  It  would  be  unjust  to  the  plaintiff,  who,  so  far  as  appears,  never 
had  notice  of  the  actual  payment  of  the  money  into  court.  We  are  of  opinion 
that  a  new  trial  should  be  granted  on  the  ground  that  the  question  of  tender 
before  suit  brought  should  have  been  submitted  to  the  jury.  The  judgment 
should  be  reversed. 
All  ooncur. 


(UO  N.  Y.  636) 

Thompson  «.  New  York  Cent.  &  H.  B.  H.  Co.* 

(Court  of  Appeals  of  New  York.    June  36, 1SS8.) 

1.  Railroad   Cokpaxibs— Aocidents  at  Csossingb— Contributobt   Nxouoxvob— 
Question  for  Jurt. 

In  an  action  against  a  railway  company  for  killing  plaintiff^s  horses,  the  driver 
testified  that,  as  he  approached  defendant's  tracks  at  a  diatanoe  of  100  feet,  he 

iBAversing  88  Hun,  Id. 
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looked  both  ways,  and  saw  no  danger,  and  at  60  feet  looked  a  second  time,  with  the 
same  result.  Approaching  nearer,  he  looked  a  third  time  in  one  direction,  but  was 
momentarily  diverted  from  looking  in  the  other  by  the  reckless  advance  of  a  boy 
towards  him,  when,  his  horses'  heads  being  in  three  or  four  feet  of  the  tracks,  hear- 
ing the  whistle,  looked  and  saw  the  train  within  300  or  400  feet.  His  horses  were 
in  motion,  but  going  slowly,  and  it  was  so  near  that  he  could  not  get  them  out  of 
the  way  when  they  were  struck  by  the  engine,  and  killed.  Heldy  that  the  question 
of  plaintiff's  negligence  should  have  been  submitted  to  the  jury,  and  that  a  nonsuit, 
at  the  direction  of  the  court,  was  improper. 
8.  Same — ^Negligesce— Rate  op  Speed. 

A  railway  company  may  be  guilty  of  negligence  in  running  its  train  at  an  im- 
proper and  dangerous  rate  of  speed,  at  a  crossing  made  by  a  public  street  in  a  popu- 
lous neighborhood,  although  all  the  statutory  signals  be  given ;  that  being  a  ques- 
tion for  the  determination  of  the  jury. 

Appeal  from  general  term,  supreme  court,  First  department. 

Jane  Thompson  brought  an  action  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company  for  damages  occasioned  by  the  negligent  killing 
of  her  horses.  After  the  evidence  for  plaintiff  was  in,  the  court  ordered  a 
nonsuit,  from  which  plaintiff  appealed. 

Nelson  J,  Waterbury,  for  appellant.    Frank  Loomis,  for  respondent,         • 

Peckham,  J.  The  nonsuit  in  this  case  should  be  set  aside,  and  a  new  trial 
granted.  Upon  the  facts  as  developed  in  the  evidence  on  the  part  of  the  plaintiff, 
there  was  a  question  of  fact  which  should  have  been  submitted  to  the  j  ury.  The 
evidence  of  the  driver  of  the  horses  is  that  he  looked  up  and  down  the  track  when 
he  came  within  a  hundred  feet  of  it,  and  saw  nothing  to  prevent  his  crossing 
in  safety.  When  within  60  feet  he  looked  again,  both  ways,  to  the  north  and  to 
the  south,  and  still  saw  nothing.  Approaching  somewhat  nearer  the  track,  he 
tor  a  third  time  looked  to  the  south,  and  saw  nothing,  and  was  in  the  act,  for  the 
third  time,  of  looking  to  the  north,  when  his  attention  was  for  a  moment  diverted ' 
towards  a  boy  in  front  of  his  horses;  and,  as  he  says  in  on6  portion  of  his  evi- 
dence, the  boy  was  on  the  track  on  the  east,  as  he  was  approaching  or  on  the  west 
track,  and  when  he  first  saw  him  the  boy  was  perhaps  20  feet  off,  but  moving 
recklessly  towards  him.  His  attention  was  thus  momentarily  diverted  from 
looking  to  the  north  for  the  third  time,  and  his  horses'  heads  were  but  four 
fee t  from  the  west  track,  when  he  heard  the  whistle  of  the  engine,  and  looked 
and  saw  a  train  coming  from  the  north,  300  or  400  feet  distant.  His  horses 
were  in  motion,  and  so  near  the  track  that  he  could  not  stop  them,  although 
going  very  slowly,  scarcely  off  a  walk,  until  they  got  onto  the  down  track;  and 
beiore  he  could  get  them  off  the  engine  struck  them,  and  they  were  in- 
stantly killed.  In  all  this  we  do  not  see  that  the  plaintiff's  driver  was,  as 
matter  of  law,  guilty  of  negligence.  One  who  approaches  a  railroiul  crossing 
must  exercise  due  care  and  caution.  He  must,  before  crossing,  look,  when 
looking  will  do  any  good,  both  ways,  and  must  cross  only  when  he  perceives 
that  it  can  be  done  without  danger  in  coming  in  collision  with  a  train  then  in 
sight  or  within  hearing.  There  is  no  special  disUince  at  which  this  looking 
must  be  done,  but  each  case  must  necessarily  depend  largely  upon  its  own 
facts.  Here  the  plaintiff's  driver  looked  twice  up  and  down  the  crack  before 
attempting  the  crossing,  once  at  a  distance  of  a  hundred  and  once  at  sixty 
feet  from  the  tracks,  and  had  looked  a  third  time  to  the  south,  and  was  about 
looking  a  third  time  to  the  north,  when  his  attention  was  taken  up  for  a  mo- 
ment by  the  sight  of  the  boy.  It  cannot  be  that  a  failure,  for  a  second  or  two, 
to  look  a  third  time  up  the  track,  made  him  guilty  of  negligence,  as  a  legal 
proposition,  and  rendered  it  proper  to  take  that  question  from  the  jury.  It  is 
said  the  aefendants  were  not  guilty  of  any  negligence,  as  there  was  no  proof 
of  a  failure  to  ring  a  bell  or  blow  a  whistle  within  the  statutory  distance. 
The  accident  happened  near  the  Tremont  station,  in  Westchester  county;  but 
it  is  apparent,  from  the  whole  evidence,  that  it  was  at  a  crossing  made  by  a 
public  street,  and  that  it  was  in  a  tolerably  thickly  populated  part  of  thecoun- 
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try,  and  it  might  well  be  a  question  for  the  jury  whether  the  defendants  were 
or  were  not,  upon  all  tlie  facts,  guilty  of  negligence  in  running  their  train  at 
the  very  great  speed  claimed  on  the  part  of  the  plaintiff,  tlirough  such  a  por- 
tion of  tlie  country.  Tlie  giving  of  the  signals  required  by  law  does  nut,  un- 
der all  circumstances,  render  the  defendants  free  from  negligence,  if  they  ran 
their  train  at  an  undue  and  what  might  be  found  to  bean  improper  and  highly 
dangerous  rate  of  speed,  through  a  village  or  city  more  or  less  densely  popu- 
lated. Both  questions — as  to  the  negligence  of  plaintiflP's  driver  and  :is  to  that 
of  the  servants  of  defendants — should  have  been  submitted  to  the  jury;  and 
for  the  error  in  refusing  such  submission  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event. 
All  concur. 


(110  N.  T.  638) 


Blaiser  f>.  New  York,  L.  E.  &  W.  R.  Co, 
(Court  of  Appeals  of  New  York.    June  26, 1888.) 


RAiiiROAD  CoMPANiEa— Accidents  at  Cuobsinos— Coi^tbibutobt  Njbgliobnob—Qubs- 
TioN  FOR  Jury. 

Plaintlfr,  66  years  old,  was  struck  by  defendant's  engine  while  crossing  their 
tracks  at  night.  The  accident  occurred  at  the  intersection  of  two  streets,  one  of 
which  was  entirely  occupied  by  the  tracks.  Getting  partly  over,  plaintiff  was 
stopped  by  a  switch  train,  and,  while  waiting,  was  struck  by  the  engine,  which  ap- 
proached without  any  warning  or  head-light;  omitting  all  the  statutory  require- 
ments in  such  cases.  There  was  no  flag-man  there.  Plaintiff  could  see  100  feet  in  the 
direction  of  the  approaching  train,  and  in  day-time  could  have  seen  500  feet.  He 
looked  for  trains  both  ways,  before  stepping  on  the  tracks,  but  none  were  in  sight. 
He  had  been  familiar  with  the  crossing  for  14  years.  Held,  that  the  case  should 
have  been  submitted  to  a  jury,  and  that  a  direction  for  a  nonsuit  was  improper,  as 
it  could  not  be  said,  as  a  matter  of  law,  that  plaintiff  was  guilty  of  contribntozy 
negligence. 

Appeal  from  general  term,  superior  court,  city  of  Buffalo. 

Action  for  personal  injuries  sustained  by  plaintiff,  caused  by  being-  strnck 
by  defendant's  engine  while  crossing  defendant's  tracks  on  Smith  street,  at 
the  intersection  of  Exchange  street, in  the  city  of  Buffalo.  The  streets  inter- 
sect each  other  at  right  angles,  and  are  crossed  diagonally  by  seven  tracks  of 
defendant's  road,  covering  over  a  hundred  feet,  and  occupying  the  whole  of 
Exchange  street.  Immediately  to  the  west  of  Smith  street  are  the  car  and 
freight  yards  of  defendant,  and  at  Smith  street  the  tracks  make  a  sharp  curve 
across  Exchange  street.  On  the  24th  of  November,  1882,  at  7  o'clock  in  the 
evening, the  plaintiff,  who  is  a  German,  65  years  of  age,  returning  home  from 
work,  started  to  cross  the  defendant's  tracks  on  Smith  street,  at  the  crossing 
of  Exchange  street,  approaching  from  the  north.  A  switch  train  baclced 
across  the  liighway  on  the  southerly  track.  He  looked  both  ways  before  step- 
ping on  the  crossing,  and  there  was  no  other  train  in  sight.  There  was  no 
tiag-man  at  the  crossing.  It  was  dark.  He  had  crossed  three  or  four  tracks 
of  the  defendant,  or  more  than  50  feet»  before  his  progress  was  arrested  by  the 
switch  train.  He  stood  there  a  moment  waiting  for  the  switch  train  to  move, 
and  was  struck  by  an  engine  coming  from  the  west,  which  gave  no  warning 
of  its  approach,  and  wliich  had  no  head-light.  All  the  statutory  requirements 
as  to  the  running  of  trains  when  approaching  crossings  were  omitted.  On 
the  night  in  question,  at  the  time  of  tlie  accident,  the  plaintiff  could  see  100 
feet  in  the  din  ction  from  which  the  engine  came,  and  in  the  day-time  he 
could  have  seen  500  feet.  His  left  thigh  was  broken  by  the  accident.  His 
left  leg  is  one-half  inch  shorter  than  his  right,  and  he  will  never  be  able  to 
walk  as  before.  Plaintiff  had  been  in  the  habit  of  crossing  for  14  years  at  this 
crossing,  and  was  familiar  with  it;  knowing  that  trains  were  likely  to  come 
at  any  time.  On  these  facts  the  learned  judge  who  tried  the  case  directed  a 
nonsuit,  and  the  plaintiff's  counsel  duly  excepted.  The  exceptions  were  di- 
rected to  be  beard  in  the  first  iiv'itance  at  general  term.    On  the  argument  at 
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general  term  only  two  judges  sat, — one  favored  the  affirmance  of  the  nonsait, 
the  other  a  reversal.    The  court  being  divided,  the  nonsuit  was  by  operation  of 
law  affirmed,  and  judgment  ordered  for  the  defendant,  (Ck)de  Civil  Proc.  §  281,) 
and  from  that  judgment  this  appeal  is  brought 
Arthur  W,  Hickman,  for  appellant.    E.  C.  8prague,  for  respondent. 

Pbr  Curiam.  We  are  of  opinion  that  contributory  negligence  could  not, 
as  matter  of  law,  be  asserted  of  the  plaintiff's  conduct  upon  the  facts  disclosed 
by  the  evidence.  The  nonsuit  was  therefore  improper,  and  the  case  should 
have  been  submitted  to  the  jury.  The  judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur. 


(123  111.  496) 

Alkirb  et  al.  v.  Kahla. 
{Supreme  Court  of  Illinois.    January  20, 1888.) 

1.  Dbeo— Datb  op  Exbcution— Evidbncb, 

In  a  suit  in  equity  to  set  aside  an  execution  sale  of  land  on  the  ground  that  the 
judgment  debtor  had  conveyed  away  his  interest  before  recovery  of  the  judgment, 
evidence  that  the  same  figures,  in  two  plaoes,  in  the  deed  relied  on,  which  were 
written  by  different  persons,  had  been  erased,  and  others  substituted,  so  as  to  make 
the  conveyance  earlier;  that  a  lease  of  the  land  and  other  transactions,  which  took  ' 

Slace  between  the  two  dates,  were  inconsistent  vdth  a  conveyance  at  the  earlier 
ate;  together  with  the  fact  that  the  erasures  were  in  no  way  accounted  for,  and 
the  testimony  of  the  grantor,  that  he  only  knew  when  the  deed  was  made  by  the 
date  appearing  on  lt,-~i8  suf&cient  to  prove  that  the  correct  date  was  erased,  and  an 
earlier  one  substituted, 

2.  Paktnership— Firm  Propertt—What  OoxsTPruTES. 

A  tract  of  farming  land  purchased  and  cultivated  by  a  partnership  firm  transact- 
ing a  general  merchandise  ousiness  at  a  town  some  distance'  from  such  lands,  the 
pturchase  deed  describing  the  purchasers  as  copartners,  but  there  being  no  evidence 
that  the  land  was  purchased  with  partnership  funds  or  for  partnership  purposes, 
is  not  such  partnership  property  as  to  give  one  of  the  partners  who  had  paid  debts 
of  the  firm,  after  its  dissoluticm,  an  equitable  Uen  thereon,  as  against  oroditora  of 
the  other  piartner. 

Appeal  from  circuit  court,  Madison  county;  A.  Watts,  Judge. 
Happy  &  Travous,  for  appellant.    MetcaJf&  Metcalf  and  Wise  <&  Davis^ 
for  appellee. 

Shbldon,  G.  J.  This  was  a  bill  in  equity,  brought  by  Christian  Eahla 
against  Alkire  &  Co.  and  Charles  N.  Travous,  to  set  aside  a  sheriff's  sale  and 
certificate  of  purchase  of  a  certain  tract  of  land  made  to  Travous  on  an  exe- 
cution upon  a  judgment  in  favor  of  Alkire  &  Co.  against  one  Henry  Bobin- 
son.  The  original  bill  set  forth  that  on  August  26,  1884,  Cato  Abbott  and 
Henry  Hobiuson  were  each  seized  in  fee-simple  of  an  undivided  on^haJf  of 
the  iand ;  that  on  that  day  Robinson  conveyed  bis  one-half  to  Abbott,  the  deed 
whereof  was  recorded  May  6,  1886;  that,  upon  the  execution  of  the  deed  from 
Robinson,  Abbott  entered  into  and  continued  in  the  possession  of  the  prem- 
ises until  the  sale  thereof  to  complainant;  that  on  April  24,  1886,  complain- 
ant purchased  the  same  from  Abbott  for  the  consideration  of  ii(l,800,  and  re- 
ceived a  warranty  deed  therefor;  that  at  the  October  term  of  court,  1884,  Al- 
kire &  Co.  recovered  a  judgment  against  said  Robinson,  under  which,  on 
execution,  the  sheriff's  sale  in  question  oi  Robinson's  interest  in  the  land  was 
made  to  Travous  on  August  24,  1885.  At  a  late  stage  of  the  cause,  after  an- 
swers, replication,  and  a  reference  to  the  master  to  take  testimony,  the  bill 
was  amended  by  alleging,  further,  that  the  land  in  question  was  pcirtnership 
property  of  the  firm  of  Abbott  &  Robinson;  that  there  had  been  a  dissolution 
of  the  firm;  that  it  was  insolvent,  and  unable  to  pay  its  debts;  and  that  Ab- 
bott had  advanced,  for  the  firm,  moneys,  by  paying  debts  of  the  firm  of  a 
greater  amount  than  the  value  of  the  land,  claiming  a  superior  equitable  lieo 
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upon  the  premises  on  that  account;  and  that,  since  filing  the  original  bill,  a 
sheriff's  deed  had  been  made  to  Travous,  and  asking  that  it  should  be  set 
aside.  The  court  below,  upon  hearing  on  proofs  taken,  decreed  in  favor  of 
the  complainant,  and  the  defendants  appealed. 

The  ground  of  the  complainant's  claim  for  relief  by  the  original  bill  is  that 
Robinson  had  no  interest  in  the  land  at  the  time  the  judgment  against  him 
was  obtained,  and  the  sale  under  execution  thereon  made;  that  he  liad  previ- 
ously conveyed  away  his  interest  to  Abbott ;  and,  under  the  amended  bill,  that, 
if  Robinson  had  any  interest  in  the  land  at  the  time  of  the  judgment,  it  was 
subject  to  a  valid  lien  in  equity  which  Abbott  had  upon  it  as  partnership  prop- 
erty for  what  vn\s  due  to  him  as  partner  in  the  iirm  of  Abbott  &  Robinson. 
The  judgment  against  Robinson  was  at  the  October  term,  1884.  To  show 
that,  at  that  time,  Robinson  had  interest  in  the  land,  complainant  introduced 
in  evidence  a  quitclaim  deed  from  Robinson  to  Abbott  of  Robinson's  interest 
in  the  land,  purporting  to  bear  date  February  26,  1884;  and  Robinson  and 
Abbott  testified,  generally,  that  the  deed  was  executed  at  the  time  it  bears 
date;  and  the  otficer  who  took  the  acknowledgment  testified  that  it  was  taken 
before  him  at  the  time  it  bears  date,  which  was  February  26, 1884.  In  oppo- 
sition to  this,  the  defendants  introduced  four  witnesses, — ^threeof  them  being 
entirely  disinterested, — who  testified  that,  in  the  date  of  the  year  appearing  in 
.  the  body  of  the  deed,  and  in  the  certificate  of  acknowledgment,  "1884,"  there 
had  been  an  erasure  of  the  last  figure  in  the  number  of  the  year,  and  the  figure 
"4"  written  over  it,  making  it  read  "  1884;"  that  in  the  certificate  of  acknowl- 
edgment the  erasure  was  complete, — there  being  no  trace  of  the  figure  erased 
left;  but  that  in  the  body  of  the  deed  the  erasure  had  been  so  imperfectly  made 
that,  by  an  examination  under  a  glass,  the  figure  "6'^  was  plainly  to  b^  seen 
under  the  figure  "4. "  Tliere  was  no  rebuttal  whatever  of  this  testimony,  but 
it  stood  entirely  uncontradicted,  with  no  attempt  at  explanation  of  the  eras- 
ure and  alteration  of  date.  All  that  appeared  as  in  any  way  opposed  thereto 
was  the  general  statement,  before  referred  to,  made  by  witnesses,  on  intro- 
duction of  the  deed  by  the  complainant,  that  the  deed  was  executed  at  the 
time  it  bears  date.  But  Robinson,  one  of  the  witnesses  who  had  so  testified 
in  chief,  on  cross-examination  said:  '*A11  I  can  tell  about  the  execution  and 
delivery  is  from  the  date  of  the  deed.  Have  no  recollection  aside  from  tliat. 
When  I  testified  this  deed  was  executed  on  the  26th  of  February,  1884,  it  was 
because  the  deed  bears  date  that  day. "  The  same  may  have  been  the  case 
with  the  two  other  witnesses  who  testified  the  deed  was  executed  at  the  time 
it  bears  date.  It  appears  that  the  writing  in  the  body  of  the  deed,  and  in  the 
certiOcate  of  acknowledgment,  was  made  by  different  persons, — Robinson  and 
the  officer  taking  the  acknowledgment.  It  would  be  extraordinary  that  they 
both  should  make  the  same  identical  mistake  in  the  date  of  the  year.  There 
is  corroborative  evidence  of  the  alteration  of  the  date  of  the  deed.  Abbott  & 
Robinson  executed  a  written  lease  of  the  land,  dated  August  23, 1883,  for  one 
year  from  March  1,  1884.  The  tenant  occupied  the  land  for  three  years  from 
March  1,  1884;  he  testifying  that  he  knew  of  no  change  in  the  ownership  of 
Abbott  &  Robinson.  The  rent  for  the  first  two  years  he  paid  to  Abbott;  the 
latter  signing  all  the  rent  receipts  in  the  name  of  Abbott  &  Robinson.  On 
April  3, 1885,  Abbott  procured  an  abstract  of  title  of  the  land  to  be  made  for 
the  purpose  of  borrowing  money  on  his  interest.  The  abstractor  testifies  that 
at  that  time  Abbott  objected  to  the  abstract  showing  the  judgment  against 
Robinson,  as  it  had  nothing  to  do  with  his  half,  and  that  Abbott  then  told  him 
Robinson  had  promised  at  one  time  to  deed  him  his  half  because  he  had  paid 
some  debts  for  him,  but  that  Robinson  had  never  done  so.  Abbott  says  he 
does  not  remember  so  telling  the  abstractor.  The  banker  to  whom  Abbott 
applied  for  the  loan  in  the  spring  of  1885  testifies  that  be  was  satisfied  with 
the  security  on  Abbott's  half  interest  in  the  land;  but,  as  the  abstract  pre- 
sented showed  the  title  to  be  In  Abbott  &  Robinson,  he  was  apprehensive  there 
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might  be  a  partition  suit,  to  which  he  did  not  wish  to  be  a  party,  and  for  that 
reason  be  refused  to  make  the  loan  to  Abbott.  He  says  that  Abbott  did  not 
then  claim  to  own  more  than  one-half  of  the  land.  The  person  who  accom- 
panied Abbott  at  the  time,  to  assist  him  in  obtaining  the  loan»  testifies  to  the 
same  effect.  Mr.  Happy,  to  whom  this  money,  expected  to  be  boiTowed,  was 
to  be  paid,  to  satisfy  a  judgment  against  Abbott,  testifies  that  Abbott  told 
him  of  the  refusal  of  the  loan ;  that  he  said  he  only  had  an  undivided  interest 
in  the  land  he  had  offered  as  security;  and  that  the  banker  had  refused  to  loan 
him  the  money  on  an  undivided  interest,  and  he  would  have  to  make  other 
arrangements.  This  witness  was  interested  as  a  purchaser  from  Travous  of 
one<half  of  his  interest  in  the  land.  The  defendant  Travous  testifies  that, 
some  two  or  three  days  before  the  sale  under  the  execution,  in  a  conversation 
he  had  with  Abbott,  the  latter  told  him  that  Robinson  had  promised  to  deed 
his  half  of  the  land  to  him,  (Abbott^  but  never  had  done  so,  and  now  it  was 
going  to  be  sold  away  from  them.  To  all  which  Abbott  says  he  does  not  rec- 
ollect the  occurrences.  We  are  satisfied  from  tlie  evidence  that  the  deed  from 
Robinson  to  Abbott  was  not  made  on  the  26th  day  of  February,  1884,  as  it 
so  purports,  but  that  it  was  made  subsequent  to  the  recovery  of  the  judgment 
of  Alkire  &  Ck).  against  Robinson,  and  so  subject  to  the  lien  of  that  judgment, 
unless  the  claim,  under  the  amended  bill,  of  a  paramount  equitable  lien  of 
Abbott  upon  the  land  as  partnership  property,  can  be  sustained. 

Respecting  such  claim,  it  appears  that  the  firm  of  Abbott  &  Robinson,  con- 
sisting of  Cato  Abbott  and  Henry  Robinson,  was  formed,  in  1857,  to  do  a  gen- 
eral merchandise  business  at  Venice,  in  Madison  county.  111.;  the  partnership 
continuing  until  December  5, 1881,  when  it  was  dissolved  by  Cato  Abbott  sell- 
ing out  to  two  other  individuals  his  interest  in  the  stock  of  merchandise  then 
in  the  store.  The  partnership  name  of  the  new  firm  was  Henry  Robinson  & 
Co.  A  warranty  deed  of  the  land  in  question  was  made  September  24, 1872, 
conveying  the  same  to  "Cato  Abbott  and  Henry  Robinson,  composing  the  firm 
of  Abbott  &  Robinson,  of  the  county  of  Madison  and  state  of  Illinois.'*  We 
recognize  it  as  a  principle  of  the  law  of  partnership  that  the  separate  estate  or 
interest  of  a  copartner  in  any  of  the  copartnership  property  is  onJy  his  share 
of  that  part  of  the  copartnership  effects  which  remains  after  the  debts  of  the 
firm,  and  the  demands  of  his  copartners,  as  such,  are  satisfied,  and,  if  one  of 
the  copartners  has  paid  more  than  his  share  of  the  partnership  debts,  he  has 
a  claim  upon  the  partnership  property,  which  claim,  in  equity,  is  paramount 
to  the  claims  of  the  separate  creditors  of  his  copartners;  and  that  real  estate 
of  a  copartnership  is,  in  equity,  to  be  treated  as  part  of  the  effects  of  the  firm. 
The  fact  of  the  conveyance  being  to  the  members  of  the  partnership  did  not 
make  the  land  copartnership  property;  nor  did  the  mention  in  the  deed  of  the 
grantees  as  "composing  the  firm  of  Abbott  &  Robinson ''  do  so.  Bigoumey 
V.  MunUt  7  Conn.  834.  That  was  but  descriptio  personoe  of  the  individual 
grantees  in  the  deed.  Such  a  description  of  the  grantees,  as  said  in  the  case 
last  cited,  affords  no  indicsition  that  the  land  was  purchased  with  partnership 
funds,  or  appropriated  to  partnership  purposes.  To  have  made  this  land  part- 
nership property,  it  must  have  been  purchased  with  partnership  funds  for 
partnership  purposes;  or,  at  least,  there  must  have  been  one  of  such  ele- 
ments present.  Pars.  Partn.  364,  365;  1  Colly.  Partn.  6 135,  and  cases  cited  in 
note;  Hoxie  v.  Carr,  1  Sum.  183;  Buchan  y.  Sum/ner^  2 Barb.  Ch.  165;  WfieaU 
ley^s  Heirs  v.  CalTtoun,  12  Leigh,  264;  Alexarider  v.  Kimbro,  49  Miss.  529. 
The  business  of  this  copartnership  was  that  of  merchandising  in  a  small  vil- 
lage. The  land  in  question  was  farm  land,  situated  several  miles  distant,  and 
does  not  appear  to  have  had  any  connection  in  any  way  with  the  business  of 
the  partnership.  The  evidence  shows  the  land  was  sometimes  rented,  and  a 
part  of  the  time  Abbott  &  Robinson  farmed  it  themselves,  sowing  it  generally 
in  wheat.  There  is  in  the  record  no  evidence  whatever  that  the  land  was 
purchased  for  partnership  purposes,  or  that  it  was  appropriated  to  any  pur- 
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pose  of  the  partnership;  and,  as  we  think,  there  is  an  eqaal  absence  of  evi- 
dence that  the  iand  was  purchased  with  partnership  funds.  All  there  appears 
in  this  respect,  aside  from  the  description  in  the  deed  above  adverted  to,  is  that 
Abbott  A  iiobinson,  in  giving  their  testimony  herein,  some  five  years  after 
the  dissolution  of  the  partnership,  in  enumerating  the  assets  of  their  merchan* 
dising  business,  class  this  land  among  the  assets  of  the  firm.  There  is  not  an 
intimation  in  their  testimony  that  the  land  was  l)ought  with  partnership  funds, 
or  for  partnership  purposes,  or  that  it  was  ever  put  to  partnership  use;  and 
no  other  witness  speaks  upon  this  subject.  Such  calling  of  land  assets  of  a 
partnership  as  above  mentioned,  does  not  make  it  such,  and  we  do  not  regard 
it  as  evidence  which  should  impress  the  land  with  the  character  of  partner- 
ship property  In  order  for  that,  there  should  be  some  evidence  of  the  ele- 
ments which  go  to  constitute  the  land  partnership  property, — some  evidence 
of  facts  going  to  show  it  to  be  partnership  property.  We  find  from  the  evi- 
dence that  the  land  in  question  was  real  estate  held  by  the  two  copartners, 
Abbott  and  Robinson,  as  tenants  in  common,  and  not  as  a  part  of  the  partner- 
ship property,  and  consequently  that  there  is  no  foundation  for  the  equitable 
claim  which  is  set  up  of  Abbott  upon  the  land  as  partnership  property. 

The  decree  will  be  reversed*  and  the  cause  remanded,  with  direction  to  dis- 
miss the  bill.    Decree  reversed. 


^^  "^-  ^^  Knoblooh  v.  Muelbr. 

iSuvreme  Covrt  of  IllVnois.    January  20, 1888.) 

Equity— Decbbb— Bill  to  Set  Aside— Bona  Fide  Purchasers. 

The  supposed  will  of  a  testator  wa3  set  aside,  and  the  estate  treated  as  intestate, 
and  several  years  after  his  death  a  decree  of  partition  was  entered,  by  consent  in 
favor  of  one  of  the  heirs,  awarding  her  a  one-fourth  interest,  and  setting  off  a  cer- 
tain lot  as  her  share,  and  she  sold  her  interest  to  a  purchaser  for  full  value,  and 
without  notice  of  any  defect  in  her  title,  after  the  entry  of  such  decree.  After- 
wards the  true  will  of  the  testator  was  found,  and  admitted  to  probate,  by  which  aU 
the  testator's  land  was  devised  to  his  two  sons,  one  of  whom  haa  since  died,  devising 
all  his  real  estate  to  the  other,  who  was  the  principal  defendant  In  the  partition  suit. 
Heldy  that  such  son  could  not  maintain  a  bul  to  set  aside  the  deed  to  the  purchaser 
of  the  interest  awarded  by  the  decree  in  partition,  as  a  doud  upon  his  legal  UUe, 
and  for  an  injunction  restraining  all  proceedings  under  that  decree,  which  still  re- 
mained in  full  force:  such  bill  not  being  in  the  nature  of  a  bill  of  review,  and  the 
defendant  being  entitled  to  defend  as  a  bona  Jide  purchaser. 

Appeal  from  circuit  court,  St.  Ghiir  county;  A.  Watts,  Judge. 

George  Christian  Mueler  died  March  27,  1870.  By  his  will,  dated  March 
14,  1870,  his  real  estate  was  devised  to  )us  sons,  George  and  Solomon  Mueler. 
The  will  was  admitted  to  probate,  but  afterwards,  at  the  January  term,  1871, 
in  the  circuit  court  of  St.  Clair  county,  this  instrument  was,  on  bill  tiled  for 
that  purpose,  set  aside,  and  declared  not  to  be  the  will  of  said  deceased.  This 
decree  was  affirmed  by  this  court.  Mueller  v.  Rebhan,  94  111.  142.  On  the 
27th  day  of  March,  1879,  Catharine  Rebbau,  one  of  the  heirs  at  law  of  said 
QeoTge  C.  Mueler,  deceased,  Hied  in  the  circuit  court  of  St.  Clair  county  her 
bill  for  partition  of  the  W.  i  N.  W.,  and  the  X.  E.  N.  W.  J,  of  section  28, 
town  1  N.,  range  7  W., — alleging  the  death  of  said  George  C.  Mueler  intes- 
tate; that  at  his  death  he  left  him  surviving  Greorge  Mueler  and  Solomon 
Mueler,  Margarite  Bhinehardt,  and  complainant,  Oitharine  Bebhau,  his  chil- 
dren and  only  heirs  at  law,  to  whom  descended  in  equal  parts  the  said  lands; 
that  on  the  death  of  said  ancestor,  George  and  Solomon  had  taken  possession 
of  the  land  jointly,  and  received  the  rents  thereof  until  February  29,  1875, 
when  George  died,  leaving  all  his  property  to  Solomon  by  his  will  duly  pro- 
bated, etc.,  since  when  said  Solomon  has  received  the  rents  and  profits  of 
said  land.  The  bill  alleged  that  Solomon  was  the  owner  in  fee  of  the  un- 
divided one-half  of  said  lands,  and  the  complainant  and  Mrs.  Bhinehardt  were 
each  the  owner  in  fee  of  the  undivided  one-fourth  part  thereof,  as  tenants  in 
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common,  and  prayed  for  partition  of  the  land,  and  tliat  Solomon  be  required 
to  account  for  the  rents  and  profits,  ete.  At  the  February  term,  1880,  of 
said  court,  said  bill  was  taken  as  confessed  as  to  Mrs.  Rhinehardt,  and  Solo- 
mon Mueler  and  his  wifOi  who  was  also  made  a  party,  filed  their  answer,  ad- 
mitting the  material  allegations  of  the  bill,  and  consenting  to  partition  of 
said  premises  according  to  the  prayer  thereof.  Subsequently  an  amended  an- 
swer and  cross-bill  wad  filed,  setting  up  that  said  Solomon  had  made  lasting, 
and  valuable  improvements  on  the  laud,  etc.  On  hearing,  said  defendant 
Solomon  admitted  in  open  court  tlie  allegations  of  the  bill  in  respect  of  the 
interest  of  the  parties  as  tenants  in  common,  the  death  and  intestacy  of  the 
ancestor,  and  consented  to  a  decree  of  partition;  and  a  decree  declaring  the 
several  interests  of  the  parties  as  set  up  in  the  bill  as  heirs  at  law  of  said  George 
0.  Mueler,  deceased,  in  and  to  said  land,  was  entered  by  the  court  by  consent, 
and  commissioners  were  appointed  to  make  partition  accordingly.  At  the 
May  term,  1880,  of  said  court,  on  proof  that  defendant  Solomon  had  purchased 
the  interest  of  his  co-defendant,  Margarite  Rhinehardt,  the  decree  was,  on  his 
motion,  so  changed  as  to  require  the  commissioners  theretofore  appointed  to 
set  off  to  the  said  Solomon  three-fourths,  and  to  the  complainant  one-fourth, 
of  said  land.  The  issue  as  to  rents  and  profits  and  improvements  was  referred 
to  the  master  for  proofs.  At  the  same  term  the  commissioners  filed  their  re- 
port, setting  off  to  the  complainant,  Mrs.  Bebhau,  as  and  for  her  one-fourth 
interest  in  said  land,  lot  10,  as  shown  in  their  report,  containing  48  acres  of 
the  land;  and  set  off  the  residue  of  said  tracts  of  land  to  the  said  Solomon. 
Exceptions  to  the  report  were  filed,  which  were,  at  the  May  term,  1881,  over- 
ruled by  the  court,  and  the  report  approved  by  decree  duly  entered.  No  writ 
of  error  was  prosecuted  or  appeal  taken  from  the  decree  of  partition.  At  the 
February  term,  1888,  of  said  court,  on  hearing  of  the  issues  as  to  rents  and 
profits,  a  decree  was  rendered  in  favor  of  ccmiplainant  Kebhau  for  ;ftl638.97» 
from  which  an  appeal  was  prosecuted  to  the  appellate  court.  On  the  8th  day 
of  March,  1881,  in  consideration  of  $5,050,  Mrs.  Rebhau,  and  Emil,  her  hus- 
band, by  their  warranty  deed,  conveyed  the  undivided  one-fourth  part  of  the 
premises  of  which  her  father  died  seized,  and  all  their  right,  title,  and  inter- 
est in  the  whole  of  said  land,  to  appellant,  Thomas  Knobloch;  reserving,  how- 
ever, her  rights  to  rents  and  profits  theretofore  accrued.  This  deed  was  filed 
for  record  March  10,  1881.  At  the  February  term,  1882,  appellant  brought 
an  action  of  trespass  against  said  Solomon  for  alleged  trespasses  upon  said  48 
acres  of  land  set  off  to  Mrs.  Bebhau,  and  afterwards  brought  ejectment  to  re- 
cover the  same.  In  March  or  April,  1888,  appellee  found  a  paper  dated  March 
9,  1855,  purporting  to  be  the  last  will  and  testament  of  George  Christian 
Mueler,  deceased,  in  and  by  which  the  testator  devised  all  his  land  to  his  two 
sons,  George  and  Solomon,  subject  to  the  payment  of  $1,500  to  Catharine  Keb- 
hau. This  will  was  duly  admitted  to  probate.  On  July  6, 1883,  Solomon 
Mueler,  appellee  here,  filed  in  the  St.  Clair  circuit  court  the  present  bill  against 
appellant,  Catharine  Bebhau,  Emil  Rebhau,  Margarite  Bhinehardt,  and  Ed- 
ward Abend,  who,  prior  to  the  probate  of  the  last  will,  had  been  appointed 
administrator  of  the  estate  of  said  George  C.  Mueler,  deceased,  substantially 
setting  up  the  foregoing  facts,  and  praying  that  said  will  (1855)  stand  as  the 
last  will  and  testament  of  the  said  G«orge  Christian  Mueler;  that  the  deed 
from  Catharine  and  Emil  Bebhau  to  said  Knobloch  be  set  aside  as  being  « 
cloud  upon  complainant's  title;  that  all  proceedings  in  partition  regarding  said 
land,  and  the  stating  of  an  account  of  rents  and  profits  now  pending  in  the 
appellate  court,  and  all  actions  commenced  by  said  Edward  Abend  as  afore- 
said, and  by  said  Knobloch,  be  no  further  prosecuted;  and  that  the  defendants, 
their  attorneys,  agents,  etc.,  be  perpetually  enjoined  firom  taking  any  further 
steps  in  regard  to  said  action.  An  injunction  was  granted  as  prayed  in  the 
bill  of  August  25,  1883.  Appellant  answered,  setting  up  that  he  had  pur- 
chased in  good  faith  and  paid  $5,050  for  the  interest  of  Mrs.  Bebhau  in  said 
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land,  without  any  notice  of  any  adverse  claim  or  title,  and  also  setting  ap  that 
complainant,  Solomon,  is  estopped,  by  the  decree  of  partition  rendered  by  his 
consent  in  open  court,  from  disputing  complainant's  title.  At  the  September 
term,  1885,  of  said  circuit  court,  a  decree  was  entered  perpetually  enjoining 
the  prosecution  of  said  snits,  and  setting  aside  the  deed  from  Mrs.  Rebhau  and 
her  husband  to  appellant  as  a  cloud  on  complainant's  title.  From  this  decree 
appellant,  Knobloch,  alone  appealed. 

W,  C.  Kueffner  and  James  M,  DilU  for  appellant  A,  R.  Halbert,  for  ap- 
pellee. 

Shops,  J.,  {c^ler  stating  the  facts  as  above.)  The  bill  in  this  case  seeks  to 
remove,  as  a  cloud  upon  the  title  of  appellee,  Solomon  Mueler,  derived  under 
the  will  of  1855,  the  deed  of  Catharine  and  Emil  Rebhau  to  appellant;  and 
restrain  by  injunction  the  prosecution  of  an  action  of  ejectment  brought  by  ap- 
pellant to  recover  the  land  partitioned  to  Catharine  Rebhau  in  the  proceedings 
instituted  by  her  for  partition  of  tlie  lands  of  which  her  father  died  seized,  and 
to  enjoin  a  certain  trespass  suit  brought  for  alleged  trespasses  upon  said  land 
by  appellee,  and  to  restrain  Mrs.  Rebhau  from  collecting  $1,638.97,  decreed 
as  rents  and  profits  in  said  partition  proceeding.  Mrs.  Rebhau  not  having 
appealed  from  the  decree  against  her,  the  latter  branch  of  the  case  made  by 
the  bill  is  not  before  us.  When  the  instrument  dated  March  14,  1870,  pur- 
porting to  be  the  last  will  and  testament  of  George  C.  Mueler,  who  died 
March  20,  1870,  was  set  aside  upon  bill  filed  for  that  purpose,  it  wsis  sup- 
posed by  all  the  parties  in  interest  that  his  estate  had  descended  to  his  heirs 
at  law  as  intestate  estate,  and  letters  of  administration  were  granted  accord- 
ingly. All  the  parties  acquiesced  in  this  condition  of  affairs,  and  rested  in 
the  belief  that  the  property  had  so  descended  until  the  discovery,  in  March 
or  April,  1883,  13  years  after  the  death  of  the  ancestor,  of  the  will  of  the 
9th  of  March,  1855,  by  which  the  estate  in  question  was  devised  to  Qeorge 
and  Solomon  Mueler.  The  good  faith  of  the  parties  is  not  questioned,  no 
fraud  or  misconduct  is  alleged,  or  laches  imputed  or  imputable  to  any  one,  on 
account  of  the  delay  in  the  production  of  this  will,  or  in  any  of  the  proceed- 
ings had  in  respect  to  the  real  or  personal  estate  prior  to  its  discovery.  When 
Catharine  Rebhau,  daughter  and  one  of  the  heirs  at  law  of  said  George  C. 
Mueler,  deceased,  on  the  22d  day  of  March,  1879,  filed  her  bill  for  partition  of 
the  real  estate  of  which  said  George  C.  had  died  seized ;  and  when  Solomon 
Mueler  filed  his  answer,  admitting  the  intestacy  of  his  father  and  consenting 
to  the  partition  to  Mrs.  Rebhau  and  Mrs.  Rhinehardt,  his  sisters,  each  a  one- 
fourth  part  or  interest  in  the  land  of  which  their  common  ancestor  died  seized, 
and  consented  to  the  decree  tlieref or.  the  several  parties  in  gqod  faith  believed 
the  facts  alleged  in  her  bill  to  be  true,  and  that  the  land  had  descended  to  the 
four  children  of  George  C.  Mueler,  deceased,  in  equal  parts  in  fee.  It  is  also 
equally  clear  that  when  appellant,  Thomas  Knobloch,  purchased  the  interest 
of  Catharine  Rebhau  in  said  land,  and  paid  her  therefor  $5,050,  that  he  did  so 
in  good  faith,  relying  upon  the  title  of  said  Catharine  as  found  and  declared 
by  the  circuit  court  of  St.  Clair  county  in  said  partition  proceeding  by  the 
consent  of  appellee.  Upon  the  production  and  probate  of  the  will  of  1855,  in 
April,  1883,  it  became  manifest  that  the  title  to  said  land  had  not  in  fact  so 
descended  to  the  heirs  at  law  of  said  George  Christian  Mueler;  bift  by  virtue 
of  that  will  the  legal  title  thereto,  at  the  death  of  the  testator,  vested  in  the 
devisees,  George  and  Solomon  Mueler,  and  that  by  the  last  will  of  said  George 
Mueler,  who  died  February  29,  1875,  the  legal  title  to  the  whole  of  said  land 
became  vested  in  appellee,  Solomon  Mueler.  It  is  apparent  that  all  parties, 
while  acting  in  good  faith,  were  mistaken,  and  that  the  decree  of  the  circuit 
court,  finding  one-fourth  interest  of  said  land  in  fee  in  Catharine  Rebhau» 
would  not  have  been  entered  had  the  court  or  parties  been  aware  of  the  true 
condition  of  the  title  to  the  land. 
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It  is  said  by  counsel  for  appellee  that  this  bill  may  be  maintained,  Sf  upon 
no  other  ground  than  as  a  bill  in  the  nature  of  a  bill  of  review.  This  is 
manifestly  a  misapprehension.  In  neither  the  frame  of  the  bill,  or  in  the 
prayer,  has  the  pleader  attempted  a  review  of  the  decree  rendered  in  the  par- 
tition proceeding  of  Rebhau  v.  Mueler  et  ah  The  bill  sets  out  the  filing  of 
that  bill,  the  decree  of  partition,  and  for  rents  and  profits;  but  it  nowhere  seeks 
to  reopen  that  decree,  or  reverse,  impeach,  or  alter  it,  or  to  procure  a  rehearing 
of  that  cause  upon  tlie  alleged  newly-discovered  matter.  The  prayer  is  to 
remove  appellant's  title,  derived  thereunder,  as  a  cloud  upon  appellee's  title, 
and  to  restrain  proceedings  under  that  decree  without  reopening  it  or  setting 
it  aside.  The  whole  scope  of  the  bill  is  to  procure  the  relief  sought  upon  the 
equitable  ground  of  mistake  of  fact,  as  to  the  title  at  the  time  of  the  entry  of 
that  decree,  without  in  any  way  interfering  with  it  by  seeking  to  enjoin  pro- 
|ceedings  under  it.  The  two  grounds  upon  which  a  bill  of  review,  or  bill  in 
in  the  nature  of  a  bill  of  review,  will  lie,  are:  Errors  of  law,  appearing  on 
the  face  of  the  decree,  without  further  examination  of  facts;  and  new  fact 
or  facts,  discovered  since  the  decree,  which  are  material,  and  which  it  was 
impossible  for  the  party  to  produce  at  the  time  the  decree  passed.  2  Daniell, 
jCh.  Pr.  1576;  2  Smith,  Ch.  Pr.  50.  Bills  containing  newly-discovered  matter 
are  in  the  nature  of  original  bills,  in  so  far  as  such  new  matter  presents  an 
issuable  fact,  and  therefore  admits  an  answer  and  the  formation  of  an  issue; 
j1>ut  only  so  far  as  it  relates  to  the  truth  and  sufficiency  of  the  alleged  new 
matter,  and  its  admissibility  for  the  purpose  of  affecting  and  opening  the  orig- 
inal decree.  Authorities  tfupra;  Buffingtan  v.  Harvey,  95  U.  S.  99.  The 
ipurpose  of  a  bill  of  the  character  named  is  to  procure  a  reversal,  alteration, 
<or  explanation  of  the  formei-  decree.  The  bill  should  state  the  former  bill, 
.the  proceedings  thereon,  and  the  decree  rendered  by  the  court,  the  grievance 
*  under  the  decree  of  the  party  presenting  the  bill,  and  the  error  of  law  or  new 
matter  discovered  upon  which  it  is  sought  to  reverse,  reopen,  or  impeach  it. 
Jn  bills  of  review,  if  the  former  decree  has  not  been  carried  into  execution, 
^the  prayer  may  simply  be  that  the  same  may  be  reversed  and  set  aside;  if  the 
former  decree  has  been  executed,  that  the  decree  be  reversed,  and  the  com- 
.plainant  be  restored  to  his  former  condition  or  status,  as  if  it  had  not  been 
rendered.  In  bills  in  the  nature  of  bills  of  review,  instead  of  praying  the  re- 
iversal  of  the  former  decree,  the  prayer  should  be  that  the  cause  be  reheard  in 
,'respect  to  and  considering  the  new  matter  at  the  same  time  it  is  reheard  upon 
the  original  bill,  etc.    2  Daniell,  Ch.  Pr.  1581,  1582. 

The  decree  of  partition  rendered  at  the  February  Jterm,  1880,  and  the  sub 
.sequent  decree  approving  the  report  of  the  commissioners  rendered  at  the  May 
term,  1881,  of  said  court,  remain  unreversed  and  in  full  force  and  effect.  The 
court  had  jurisdiction  of  the  subject-matter  and  of  the  parties,  and  rendered 
its  decree  determining  the  several  interests  of  the  complainant  Catharine  Beb* 
hau  and  appellee,  by  the  consent  of  appellee,  as  appears  by  his  answer  filed 
in  said  cause,  and  by  the  recitals  in  said  decree  of  partition.  Decrees  of 
courts  of  chancery.  In  respect  of  matters  within  their  jurisdiction,  are  as  bind- 
ing and  conclusive  upon  the  parties  and  their  privies  as  are  judgments  at 
law ;  and  a  decree  by  consent  in  an  amicable  suit  has  been  held  to  have  an  ad- 
ditional claim  to  be  considered  final.  Allason  v.  Stark,  9  Adol.  &  £.  255. 
Decree  so  entered  by  consent  cannot  be  reversed,  set  aside,  or  impeached  by 
bill  of  review  or  bill  in  the  nature  of  a  bill  of  review,  except  for  fraud,  unless 
it  be  shown  that  the-  consent  was  not  in  fact  given,  or  something  was  in- 
serted, as  by  consent,  that  was  not  consented  to.  2  Daniell,  Ch.  Pr.  1576; 
Wehh  V.  Webb,  3  Swanst.  658;  Thompson  \.  Maxwell,  95  U.  S.  391;  Armr 
strong  v.  Cooper,  11  111.  540;  Cronk  v.  Trumble,  66  111.  ^32;  Haas  v.  Society, 
80  111.  248;  Atkinson  y.Manks,  1  Cow.  693;  WiTichester  v.  Winchester,  121 
Mass.  127 ;  Allason  v.  Stark,  9  Adol.  &  E.  255;  Earl  of  Hopetoun  v.  Ramsay, 
5  Bell,  App.  Cas.  69.    See,  also,  note  to  DucTiess  of  Kington's  Case,  2  Smith* 
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Lead.  Cas.  *826  et  seq.  It  is  the  general  doctrine  that  such  a  decree  is  not  re- 
versible upon  appeal  or  writ  of  error»  or  by  bill  of  review  for  error.  Armstrotig 
V.  Cooperl  11  111.  540.  No  exceptions  were  taken  to  the  decree  of  partition, 
or  attempt  made  in  the  cause  in  which  it  is  rendered  to  vacate  or  modify  it.  It 
is  undoubtedly  true  that,  as  between  the  parties  and  those  chargeable  with 
notice,  courts  of  equity  will  entertain  jurisdiction  and  grant  relief,  on  proper 
bill  filed,  from  the  injurious  effects  of  admissions  and  confessions  of  material 
facts,  made  in  course  of  judicial  proceedings,  in  ignorance  of  the  lighcs  of  the 
party  making  them,  where  he  has  been  guilty  of  no  negligence,  either  in  the 
discovery  of  the  fact,  or  in  applying  to  the  proper  forum  for  relief;  but  such 
relief  can  only  be  granted  upon  such  grounds  and  for  such  reasons  as  would 
authorize  the  court  to  set  aside  agreements  or  contracts  entered  into  by  the 
parties.  Attorney  Qeneral  v.  Tomline,  7  Ch.  Div.  388;  Millspaugh  v.  McBrUU^ 
7  Paige,  509;  Furnival  v.  Bogle,  4  liuss.  142;  The  Hiram,  1  Wheat.  440. 
But  it  is  apparent  that  the  decree  in  the  partition  proceedings  can  only  be  at- 
tacked, reversed,  annulled,  or  set  aside  by  direct  procetMiings  in  that  case,  or 
upon  bill  of  review,  or  bill  in  the  nature  of  a  bill  of  review. 

If  this  were  not  so,  however,  there  is  another  ground  upon  which  the  decree 
must  be  reversed.  It  is  the  well-settled  doctrine  of  this  court  that  no  relief 
will  be  granted  in  equity,  in  cases  of  this  sort,  injuriously  affecting  interven- 
ing rights  acquired  in  good  faith,  after  the  rendition  of  a  judgment  or  decree, 
and  in  reliance  thereon.  So  it  has  been  held  that  amendments  may  be  made 
in  judicial  proceedings,  but  not  so  as  to  affect  the  intervening  rights  of  third 
persons  accruing  prior  to  such  amendment.  Shirley  v.  Phillips,  17  111.  473; 
Coughran  v.  Gutcheus,  18  111.  890;  Sickmon  v.  Wood,  69  III.  829;  1  Story,  Eq. 
Jur.  165.  Relief  will  not  be  granted  to  the  prejudice  of  appellant,  if  he  has  an 
equal  equity  with  appellee,  and  is  equally  entitled  to  the  protection  of  the 
court  1  Story,  Eq.  Jur.  165.  As  already  seen,  aU  the  parties  to  the  partition 
proceedings  supposed  in  good  faith  that  Mrs.  Bebhau  was  the  owner  in  fee  of 
the  undivided  one-fourth  of  the  lands  of  which  her  father  died  seized,  and 
that  on  the  8th  day  of  March,  1881,  appellant  purchased  her  interest  in  such 
lands  for  a  full  and  adequate  consideration,  without  notice,  actual  or  con- 
structive, of  any  defect  in  her  title,  and  in  good  faith.  All  the  elements  to 
constitute  him  a  bona  fide  purchaser  are  present;  that  is,  a  valuable  considem- 
tion  paid,  absence  of  notice,  and  presence  of  good  f ailb.  2  Pom.  Eq .  J «r.  g  745. 
His  grantor  had,  by  a  court  of  competent  jurisdiction,  in  a  proceeding  insti- 
tuted to  find  and  declare  her  interests  in  these  lands,  been  adjudged,  by  the 
consent  and  admission  .of  appellee,  to  be  the  owner  in  fee  of  the  undivided 
one-fourth  part  thereof,  and  there  was  nothing  in  the  record  or  elsewhere  ap- 
parent to  disclose  that  she,  who  was  thus  clothed  with  apparent  legal  title, 
was  not  the  owner  in  fact  of  that  interest  in  the  land.  Nor  is  it  skiown  or 
claimed  that  further  inquiry  would  then  have  disclosed  anything  to  cast  sus- 
picion upon  her  title.  The  defense  of  a  bona  fide  purchaser  had  its  rise  in 
equity »  upon  the  doctrine  that  a  court  of  equity  acts  upon  the  conscience  of 
him  against  whom  relief  is  sought;  and  if  he  has  done  no  wrong,  or  it  would 
be  unconscientious  or  inequitable  to  grant  the  relief,  the  court  will  refuse  to 
exercise  its  jurisdiction.  If,  in  equity  and  good  conscience,  the  complainant 
should  not  obtain  what  he  seeks,  or  the  defendant  ought  not  to  suffer  what  is 
demanded,  then  the  court  will  withhold  its  power.  In  theory,  it  is  said,  the 
defense  of  a  bonajide  purchaser  presupposes  some  defect  in  purchaser's  title; 
but  the  court  refuses  to  investigate  the  validity  of  the  title  of  either  party, 
upon  the  ground  that  good  conscience  does  not  dictate  that  he  who  has  dealt 
honestly,  in  good  faith,  and  without  notice,  should  be  deprived  of  the  legal 
right  he  has  thereby  gained.  Id.  §  739.  There  was  formerly  muoh  apparent 
contllct  in  the  adjudged  cases  as  to  when  the  defense  of  a  bonajide  purchaser 
would  be  availing.  In  Phillips  v.  PhUlips,  4  De  Gex,  F.  &  J.  208,  Lord 
WfiSTBUKT  grouped  the  cases  in  which  a  bona  fide  purchaser  will  be  pro- 
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tected  into  three  general  classes,  and  reduced  the  doctrine  to  a  formula,  which 
it  is  said  by  Pomeroy,  (2  Eq.  Jui^«  §  742,)  has  been  accepted,  by  subsequent 
judges  almost  without  exception.  Tne  doctrine  thus  formulated,  so  far  as  ap- 
plicable here.  Is:  ^^ Thirdly ^  when  there  are  circumstances  which  give  rise  to 
an  equity,  as  distinguished  ftom  an  equitable  estate, — as,  for  example,  an 
equity  to  set  aside  a  deed  for  fraud,  or  to  correct  it  for  mistake* — and  the  pur- 
chaser under  the  instrument  maintains  the  plea  of  purchase  for  valuable  con- 
sideration without  notice,  the  court  will  not  interfere." 

Without  extended  dLJcussion,  it  is  apparent  that  the  bill  here  filed  seeks  re- 
lief ancillary  to  the  legal  estate  of  appellee.  The  purpose  of  the  bill  is  to  re- 
move the  deed  to  appellant  as  a  cloud  upon  appellee's  legal  title,  and  to  enjoin 
the  assertion  of  rights  by  appellant  thereunder.  The  right  to  the  relief  sought 
exists,  if  at  all,  upon  the  equity  arising  out  of  the  alleged  mistake  as  to  the 
title  to  said  land  in  the  grantor  of  appellant.  This  brings  the  case  directly 
within  the  rule  above  given,  which  is  sustained  by  the  weight  of  modem  au- 
thority; and,  if  appellant  has  made  out  his  defense  as  bona  fide  purchaser,  he 
should  have  prevailed  in  the  court  below.  The  decree  of  partition,  as  seen, 
was  rendered  by  a  court  of  competent  jurisdiction,  having  jurisdiction  of  the 
person  and  of  the  subject-matter,  and  by  appellee's  consent.  Appellant  with- 
out notice,  for  full  value,  and  in  perfect  good  faith,  acquired  the  title,  sought 
to  be  removed  as  a  cloud  upon  appellee's  title,  from  the  party  found  and  de- 
clared by  that  decree  to  be  the  owner,  and  we  can  perceive  no  principle  upon 
which  a  court  of  conscience  can  hold  that  appellant  shall  lose  in  consequence 
of  the  mutual  mistake,  rather  than  appellee.  It  cannot  t)e  said  that  the  equi- 
ties of  appellee  are  superior  to  those  of  appellant  in  respect  of  the  title  thus 
acquired,  and,  the  equities  being  equal,  the  court  will  give  no  iissistance  to 
the  legal  title,  (2  Pom.  Eq.  Jnr.  §  742,  and  cases  cited,)  but  will  remit  the  com- 
plainant to  his  i-emedy  at  law. 

It  is  said,  however,  that,  at  the  time  appellant  purchased,  the  report  ot  the 
commissioners  had  not  been  confirmed  by  the  court,  and  that  he  purchased 
subject  to  having  the  interest  of  his  grantor,  as  found  by  the  commissioners, 
set  aside.  It  is  true  that  exceptions  to  the  report  of  the  commissioners  were 
then  pending,  but  none  of  the  exceptions  questioned  the  right  or  title  of  Cath- 
arine Bebhau  to  the  undivided  one-fourth  part  of  the  real  estate  of  which  her 
father  died  seized.  Such  exception  related  simply  to  the  manner  of  partition, 
and  the  conduct  of  the  commissioners  ipi  making  the  same.  There  was  noth- 
ing  therein  to  put  appellant  upon  notice  or  inquiry  as  to  the  title  of  Mrs.  Reb- 
hau.  He  bought  subject,  as  a  matter  of  course,  to  having  the  amount  set  ofif  to 
Mrs.  Bebhau  changed  or  diminished  by  subsequent  action  of  the  commission- 
eis,  or  to  have  their  report  set  aside  by  the  court;  but  his  purchase  was  of  her 
interest  in  the  landi  which  was  conceded  by  appellant  and  declaied  by  the 
court  to  be  a  one-fourth  interest  therein. 

It  is  also  said  by  counsel  for  appellee  that  appellant  may  rely  upon  the  cove- 
nants of  warranty  in  his  deed  from  the  Bebhaus,  and  therefore  the  equities 
are  with  appellee.  It  is  not  shown  whether  Mrs*  Bebhau,  and  her  husband, 
who  joined  in  the  execution  of  said  deed,  are  solvent  or  insolvent,  and  we 
perceive  no  principle,  nor  is  any  suggested  by  counsel,  upon  which  appellant 
should  be  driven  to  resort  to  liis  legal  remedy  against  his  grantor  for  indem- 
nity from  loss,  especially  in  view  of  the  fact  that  it  is  not  shown  that  such 
remedy  would  be  availing.  It  will  not  be  proper  for  us  to  liere  discuss  or 
determine  the  right  of  appellee  to  the  money  paid  by  appellant  for  the  land 
in  question,  or  as  to  whether  he  has  any  remedy  in  respect  of  the  same. 

We  are  of  opinion  that  the  defense  of  a  bona  fide  purchaser  has  been  main** 
tained,  and,  upon  both  of  the  grounds  indicated,  the  right  of  appellee  to  the  re- 
lief sought  should  have  been  denied,  as  against  appellant,  Knobloch,  and  the 
bill  dismissed  as  to  him.  Por  the  error  of  the  court  in  this  regard,  the  de« 
cree,  in  so  far  as  it  aftects  the  appeilantt  Knobloch,  will  be  reversed,  and  the 
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cause  remanded  to  the  rircuit  court  of  St.  Clair  county,  with  instructions  to 
enter  a  decree  in  conformity  with  this  opinion,  dismissing  the  bill  as  to  said 
appellant. 

Smyth  v.  N'eff. 
(Supreme  Court  of  lllinoi8.    January  30, 1888.) 

1.  Taxation— Tax  Titles— Notice  op  Redemption— Failube  to  Sebve  ok  Mobtoaqeb. 

Under  Rev.  St.  111.  1874,  (section  216  of  the  revenue  act,)  aa  amended  by  act  1879, 
(Sess.  Laws,  p.  256,)  passed  in  pursuance  of  the  constitutional  provision  that  ''the 
general  assembly  snail  provide  by  law  for  reasonable  notice  to  be  given  to  the 
owners  or  parties  interested  ♦  *  *  of  the  ♦  ♦  ♦  saie  of  property  for  taxes, 
and  when  the  time  of  redemption  wiU  expire,  **  and  providing  that  evexy  purchaser 
of  land  at  a  tax  sale  shall  serve  notice  of  such  purchase  on  "the  owners  of  or  parties 
interested  in  said  land, "  a  tax  deed  is  not  rendered  invalid  by  failure  to  serve  the 
statutory  notice  upon  a  mort^gee,  although  his  mortgage  appears  on  record  un- 
satisfied at  the  time  speciflea  forgiving  notice,  the  phrase,  ''parties  interested,** 
not  being  sufficiently  aefinite  to  designate  any  particular  class  of  persons. 

2.  AppBAii— Review— Objections  not  Raised  on  Fobmeb  Appbai«. 

In  ejectment,  where  plaintiff  claims  under  a  tax  deed,  evidence  of  an  error  in  the 
service  of  notice  on  deiendant,  of  the  time  of  redemption  goes  to  the  validity  of  tne 
deed,  and  cannot  be  considered  on  a  second  appeal  where  the  former  decision  vas 
that  the  deed  "should  have  been  held  good, "  although  it  does  not  appear  thai  ob- 
jection to  the  proof  of  service  of  such  notice  was  raised  on  such  first  appeal. 
8.  Same. 

On  a  second  appeal,  the  former  decision  is  conclusive  as  to  all  questions  there 
considei*ed  upon  whioh  the  evidence  is  the  same. 

Mulkey,  J.,  dissenting. 

Appeal  from  circuit  court,  Alexander  county;  D.  J.  Baker.  Judge. 

Ejectment  brought  by  Peter  Neff  against  Robert  Smyth  to  recover  certain 
city  lots  which  plaintiff  claimed  under  a  tax  deed  dated  June  18, 1881,  founded 
upon  a  tax  sale  made  June  17,  1879,  under  a  tax  judgment  rendered  May  28, 
1879,  for  taxes  for  the  year  1878  and  prior  years.  Judgment  for  defendant, 
and  plaintiff  appealed,  when  the  judgment  was  reversed,  and  the  cause  re- 
manded. On  the  second  trial,  plaintiff  obtained  judgment,  and  defendant 
now  appeals.     For  opinion  on  former  appeal,  see  Neffy,  Smyths  111  111.  100. 

Lansden  di  Leekf  for  appellant,    ffreen  <&  Gilbert,  for  appellee. 

Scott,  J.  This  case  was  before  this  court  at  a  former  term,  and  is  re- 
ported as  Neff  y.  Smyth,  111  111.  100.  A  sufiicient  statement  of  the  facts  ap- 
peal's in  the  opinion  of  the  court  then  delivered,  and  no  restatement  is  now 
necessary.  It  appears  from  the  bill  of  exceptions  in  this  case  the  evidence  in 
the  present  record  is  precisely  the  same  as  in  the  former  record  except  in  two 
pjirticulars:  (1)  There  is  now  some  parol  testimony  conoerning  the  service  of 
the  notice  as  to  the  expiration  of  the  time  of  redemption  of  the  lots  from  the 
tax  sale  not  contained  in  the  former  record;  and  (2)  there  was  introduced  on 
the  trial  a  mortgage  made  by  defendant,  Smyth,  to  Michael  Hoar  on  one  of 
the  lots  involved,  that  was  not  contained  in  the  record  when  the  case  was  he- 
fore  this  court  on  the  fonner  hearing.  Upon  all  other  questions  in  the  case 
the  evidence  is  exacHy  the  same,  and  as  to  them  the  former  decision  is  con- 
clusive. Concerning  the  points  considered  by  the  court  in  its  former  opin- 
ion, the  discussion  must  now  be  regarded  as  forever  closed;  and  the  decision, 
adverse  to  defendant,  must  stand.  All  those  matters  are  now  retf  Jtidicata, 
and  this  court  has  neither  rightful  authority  nor  any  inclination  to  reconsider 
them.  The  rule  on  this  subject  is  so  well  settled  that  it  is  not  necessary  to 
do  more  than  to  cite  a  few  of  the  cases  in  this  court  where  it  is  declared: 
Riifing  v.  Carr,  70  111.  596;  Newhen-y  y.  Blatchford,  106  111.  584. 

The  additional  parol  testimony  found  in  the  present  record,  as  to  the  serv- 
ice of  the  notice  on  defendant  as  to  the  time  of  redemption,  is  a  matter  of  no 
consequence.    It  does  not  change  the  case  in  the  slightest  degree  in  that  re- 
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spect  from  what  it  was  in  the  former  record.  Precisely  the  same  error,  if 
any,  existed  in  the  affidavit  itself,  and  in  the  proof  of  service  of  notice  in  the 
former  record,  as  now  insisted  upon.  It  does  not  appear  from  the  opinion  of 
the  court  that  any  objection  was  then  taken  either  to  the  sufficiency  of  the 
affidnvit  made  to  procure  tiie  deed,  or  to  the  proof  of  service  of  notice.  The 
objection  now  urged  goes  to  the  validity  of  the  deed;  and,  if  tlie  same  points 
were  raised  by  the  former  argument  of  the  case,  they  must  liave  been  decided 
adversely  to  defendant,  for  the  coui-t  was  of  opinion  the '* objections  made 
against  the  tax  deed  weie  not  sufficient  to  invalidate  it,  and  that  it  should 
have  been  held  good."  So,  in  either  event,  whether  objections  were  taken  to 
the  sufficiency  of  tlie  affidavit  made  to  procure  the  deed,  or  as  to  the  proof  of 
service  of  notice  of  redemption,  such  objections  cannot  now  be  entertained. 
To  permit  that  to  be  done  would  simply  be  to  reconsider  the  case  upon  exactly 
the  same  record.  This  is  not  allowable  under  any  practice  tbiat  has  ever  at- 
tained in  this  state.  Should  the  errors  now  alleged  to  e^ist  be  hela  to  be  well 
assigned,  it  would  place  this  court  in  the  absurd  position  of  holding  tiie  tax 
deed  good  at  one  term  of  court,  and  at  a  suoceeding  term  holding  it  bad,  upon 
the  same  identical  record.  Tills  court  will  not  even  enter  upon  the  consider- 
ation of  a  case  where  such  results  might  follow.  In  all  such  cases  the  rule 
stare  decisis  should  be  observed.  It  is  not  necessary  to  look  elsewhere  than 
to  decisions  of  Miis  court  for  authorities  declaring  this  doctrine.  In  Neto- 
herry  v.  Blatc/ifard,  106  III.  584,  it  was  ruled  that  the  decision  of  a  court  of 
last  resort,  having  jurisdiction  of  the  parties  and  the  subject-matter  of  the 
litigation,  definitive  in  its  character,  comprehending  the  whole  merits  of  the 
controversy,  under  the  known  rule  of  law,  is  obligatory  upon  and  conclusive 
as  to  the  same  parties  every  where,-^in  this  court  as  weii  as  in  all  other  courts. 
This  case  follows  closeJy  other  cases  in  this  court,  so  that  the  doctrine  is  now 
as  well  settled  as  is  any  branch  of  the  law.  Hollowbush  v.  McOonneU  12 
HI.  203;  Reed  v.  WesU  70  111.  479;  Smith  v.  BrittenTiam,  94  111.  624;  KiHnff 
v.  Carr,  70  111.  596.  The  case  of  Ogden  v.  Zarrabee,  70  111.  510,  is  an  au- 
thority exactly  in  point.  On  the  second  appeal  in  that  case,  the  alleged  error 
complained  of  was  admitted  to  have  existed  in  the  first  record  brought  up; 
but  the  attention  of  this  court  was  not  called  to  it,  and  it  was  contended  it 
might  be  considered  on  the  second  appeal  because  the  court  hiui  expressed  no 
opkiion  in  regard  to  it.  But  the  position  taken  was  not  sustained,  and  it  was 
said  to  consider  the  suggestion  of  error  on  the  second  appeal  would  introduce 
a  pernicious  practice  not  heretofore  adopted  in  this  state.  The  rule  has  its 
foundation  in  reason  and  the  policy  of  the  law  that  there  must  be  an  end  of 
litigation  somewhere,  and  there  would  be  none  if  parties  were  at  liberty,  after 
a  case  had  received  a  final  determination  of  a  court  of  last  resort,  to  litigate 
the  same  matter  anew,  and  bring  it  again  and  again  before  the  court  for  de- 
cision. Another  rule,  equally  well  settled,  is  that  a  second  appeiii,  where  the 
first  decision  covers  the  merits  of  the  controversy  in  all  its  bearings,  brings 
up  only  the  subsequent  proceedings  had  after  the  mandate  of  the  court  of  last 
resort  was  sent  down.  This  doctrine  is  fully  declared  In  the  cases  ut  supra. 
It  is  seen,  the  foj  mer  decision  in  this  case  covered  the  whole  merits  of  the 
controversy;  for  it^declared  the  tax  deed  should  "have  been  held  good;"  and 
that,  of  course,  would  be  conclusive  as  to  the  rights  of  the  litigants  as  the 
case  was  then  presented. 

The  only  thing  that  occurred  after  the  mandate  from  this  court  was  sent 
down  at  all  affecting  the  merits  of  the  controversy  was  the  introduction  of 
the  mortgage  made  by  defendant  to  Michael  Hoar,  which  embraced  one  of  the 
lots  involved;  and  the  effect  of  that  evidence  alone  remains  to  be  considered. 
The  mortgage  was  made  on  the  27th  day  of  June,  1874,  to  secure  a  note  for 
$750,  due  in  12  months,  with  interest  at  the  rate  of  10  per  cent,  per  annum. 
It  was  entered  satisfied  on  the  record  by  the  mortgagee  on  the  23d  day  of  April, 
1881.    That  was  after  the  service  of  the  notices  as  to  the  expiration  of  the 
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time  for  redemption,  but  before  the  time  for  redemption  did  lu  fact  expire. 
The  question  made,  is  that  notice  as  to  the  expiration  of  the  time  of  redemp- 
tion shoald  have  been  gi  ven  to  the  mortgagee^  as  weU  as  to  the  owner.  There 
is  no  pretense  that  the  mortgagee  was  served  with  notice  by  the  purchaser  at 
the  tax  sale,  either  bj  hhnself  or  hy  his  agent,  and  it  is  said  the  omission  to 
give  such  notice  is  fatal  to  the  validity  of  the  tax  deed.  It  wili  be  seen  at 
once  the  question  made  is  important,  and  one  of  much  seeming  difficulty. 
Section  5,  art  9,  Const.  1870,  declares:  "The  right  of  redemption  from  all 
sales  of  real  estate  for  the  non-payment  of  taxes  *  *  ♦  shall  exist  in 
favor  of  the  owners  and  persons  interested  in  such  real  estate  for  a  period  of 
not  less  than  two  years  from  soch  sales  thereof."  It  ie  obvious  the  owners, 
and  whoever  may  be  included  within  the  phrase,  '* persons  Interested  in  such 
rei%i  estate,"  all  come  wiihin  this  clause  of  the  eonatitntion,  and  shall  have 
the  right,  at  any  time  widiirn  two  years,  to  redeem  any  real  estate  from  a  sale 
for  ta:ce3  or  special  assessment, — a  right  of  wlAch  such  owners  and  parties  in- 
terested cannot  be  deprived  by  any  action  or  non-action  on  the  part  of  the 
legislature.  It  is  not,  however,  germane  to  the  present  inquiry  who  may  be 
mean  t  by  ** persons  interested  in  auch  real  estate,"  as  those  terms  are  used  in 
the  constitution,  for  the  reason  no  one  is  here  seeking  to  redeem  the  real  es- 
tate involved  in  this  litigation  from  the  sale  for  taxes.  It  is  further  provided, 
in  the  same  section  of  the  same  article  of  the  constitution,  the  ''general  as- 
sembly shall  provide  by  law  Dor  reasonable  notice  to  be  given  to  the  owners 
or  parties  interested,  by  publication  or  otherwise,  of  the  fact  of  sale  of  the 
property  for  such  taxes  or  special  assessments,  and  when  the  time  of  redemp- 
tion will  eKprre:  provided,  occupants  shall  in  ail  cases  be  served  with  personal 
notice  before  the  itxae  of  redemption  expires."  AcoOTdingly,  the  general  as- 
sembly has  provided  by  law  for  what  is  deemed  reasoimbie  notice  to  owners 
of  real  estate  sold  for  taxes  or  special  assessments.  Section  216  of  the  act  of 
1872,  entitled  "Revenue,"  (Rev.  St.  1874,)  as  amended  by  the  act  of  187i^, 
(Sess.  Laws  1879,  p.  256,)  provides,  every  purchaser,  or  assignee  of  sucJi  pur- 
chaser, of  any  land,  or  town  or  city  lot»  for  t^xes  or  special  assessments,  shall 
serve,  or  cause  to  be  served,  a  written  or  printed,  or  partly  written  or  partly 
printed,  notice  of  sudt  purohase  on  every  person  in  actual  possession  or  occu- 
pancy of  such  lacd  or  lot;  also  the  person  in  whose  name  the  same  was  taxed 
or  specially  assessed,  if,  upoa  diligent  inquiry,  he  or  she  can  be  found  in  the 
county;  also  the  owners  of  or  parties  interested  in  said  land  or  lot,  if  they 
can,  upon  diligent  inquiry,  be  found  in  the  cotuity, — at  least  three  months  be- 
fore the  time  (4  redemption  expires.  The  affidavit  filed  to  procure  the  tax  deed 
in  this  case  shows  notices  were  served  upon  defendant,  Robert  Smyth,  who 
was  alleged  t^  be  the  owner  and  in  possession  of  the  lots  for  which  a  deed  was 
asked,  and  the  party  in  whose  name  the  property  was  assessed,  and  upon  other 
persons  alleged  to  be  in  possession,  in  the  manner  and  wiUiin  the  time  pre- 
scribed by  this  section  of  the  statute,  which  notices  cootained  everythiiig  the 
law  requires  shall  be  stated  as  to  the  puichiise  of  sucdi  property  for  taxes,  and 
as  to  the  expiration  of  the  time  of  redemption.  It  will  be  noticed  the  a&davi  t 
makes  no  mention  whatever  of  Micha^  Hoar  as  a  party  interested  ui  suoh 
real  estate,  as  mortgagee  or  otherwise.  Conceding,  as  must  be  done,  as  the 
case  now  comes  before  this  court,  the  affidavit  in  all  other  respects  is  suffi- 
cient, the  question  is  squarely  made  whether  the  omission  to  give  the  stat- 
utory notice  to  the  mortgagee,  whose  mortgage  appeared  on  the  record  unsat- 
isfied or  discharged  at  the  date  notices  should  be  served,  or  to  show,  by  the 
aiiidavit  for  a  deed,  such  facts  as  would  excuse  the  giving  of  such  personal 
notice,  would  render  the  tax  deed  invalid.  The  solution  of  the  qnesticu  ia- 
volves  a  construction  of  the  statute  on  this  subject.  The  expression,  "or 
parties  interested  in  said  land  or  lots*"  as  used  in  the  statute,  is  both  obscure 
and  indefinite.  Exactly  what  it  means,  is  not  understood;  and  who  are  in- 
tended to  be  included  within  its  meaning  is  a  matter  of  the  merest  conjecture- 
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If  it  were  the  legislatire  intention,  1^  its  use,  that  persons  that  ttifght  he  in* 
terested  in  the  property  sold,  'other  than  the  owner  when  he  sliouM  be  served 
with  the  notice  required  by  the  statutei;  should  also  have  a  like  notice,  it  is  to 
be  regretted  that  intention  was  not  more  clearly  manifested,  and  more  apt 
words  used  to  designate  such  persons.  Who  maybe  said  to  be  "inter<*sted" 
in  real  estate  sold  for  taxes  or  special  assessments?  Most  directly,  it  would 
be  the  owner,  or  the  holder  of  a  certificate  of  purcliase  at  a  judicial  sale,  or 
any  incumbrancer,  such  as  a  mortgagee,  Judgment  or  attachment  creditor;  or, 
more  indirectly,  mechanics  or  material-men  having  liens  under  the  statute; 
or,  still  more  remotely,  in  case  of  infants  or  insane  or  feeble-minded  persons, 
guardians  or  conservators.'  It  would  hardly  be  contended  it  was  within  the 
legislative  Intention,  by  the  use  of  the  words  in  the  statute,  that  every  person 
interested  in  real  estate  sold  for  taxes,  directly  or  remotely,  should  have  per- 
sonal or  constructive  notice  of  the  matters  contained  in  this  section.  But 
who  shall  determine  who  is  interested  in  the  real  estate  sold,  in  the  sense  the 
term  is  used  in  the  constitution,  and  who  is  not  so  interested?  That  is  evi- 
dently the  duty  of  the  general  assembly,  under  the  injunction  laid  upon  it  by 
the  constitution  to  pro\ide  by  law  for  "reasonable  notice  to  be  given  to  own- 
ers or  parties  interested."  The  present  statute  on  tl)at  sul^ject  must  have  a 
reasonable  construction,  otherwise  it  would  be  incapable  of  observance.  Let . 
us  inquire,  then,  whether  a  reasonable  and  fair  construction  of  this  expres- 
sion in  the  statute  makes  it  imperative,  when  the  owner  is  himself  served 
with  the  statutory  notice,  that  other  persons  interested  with  him  in  the  same 
property  shall  also  have  the  same  notice.  It  will  be  noted,  the  words  ''or 
parties  interested"  are  taken  literally  from  the  constitution.  As  used  in  that 
instrument,  they  are  appropriate  and  well  selected.  It  has  been  seen,  the 
right  of  redemption  from  sales  of  real  estate  for  taxes  or  special  assessments 
was  secured  absolutely  to  "owners  and  persons  interested  in  such  real  estate,'* 
for  a  period  of  two  years.  Then  follows  that  provision  which  enjoins  upon 
the  general  assembly  the  duty  to  provide  by  law  for  reasonable  notice  to  "own- 
ers or  parties  interested,"  as  should  be  deemed  best  to  advise  the  citizen  that 
his  interests  in  the  property  sold  were  about  to  be  cut  off.  It  was  a  direction 
to  the  legislature  to  provide  for  reasonable  notice  to  the  owner,  or  to  any  other 
person  who  might  appear  to  be  interested  in  such  real  estate  as  the  general 
assembly  might  designate  by  law.  Giving  that  meaning  to  the  expression, 
"or  persons  interested,"  as  us«d  in  the  constitution,  the  woixis  are  appropri- 
ately employed,  and  no  other  words  could  have  been  better  selected  to  point 
out  the  duty  of  the  legislature  in  that  respect.  The  difficulty  is,  the  general 
assembly  has  provided  by  law  for  reasonable  notice  to  the  owner  of  property 
sold  for  taxes,  but  has  gone  no  further.  No  other  persons,  as  a  class  or  as 
individuals,  are  designated  who  shall  h'ave  the  same  statutory  notice  as  the 
owner.  As  has  been  seen,  the  phrase,  "or  parties  interested,"  might  include 
persons  directly  or  remotely  interested,  and  the  number  might  be  very  large, 
and  often  it  would  be  difficult,  even  if  at  all  practicable,  to  ascertain  every 
one  that  might  be  interested  in  the  property  sold.  No  doubt,  what  the  f  ramers 
of  the  constitution  meant,  was  the  general  assembly  should  provide  by  law 
that  reasonable  notice  should  be  given  to  the  owner,  or  to  any  other  person 
that  had  a  specific  or  other  interest  in  the  property,  as  should  be  deemed  proper 
in  legislative  discretion.  That  is  its  clear  meaning,  and  nothing  more.  The 
general  assembly  has  provided  by  law  for  reasonable  notice  to  the  owner,  but 
has  designated  no  other  persons  who  might  be  directly  or  remotely  interested 
in  the  property  upon  whom  notice  should  be  served.  It  is  therefore  apparent, 
when  the  purchaser  at  tax  sale  has  given  the  proper  notice  to  the  owner,  he 
has  complied  vpith  the  statutory  requirements  in  tiiat  respect;  for  no  other 
"parties  interested"  are  designated  by  law,  either  as  a  class  or  as  individuals, 
upon  whom  he  could  serve  notice.  Had  mortgagees  or  judgment  creditors  or 
other  persons  having  a  lien  on  such  property  of  record  been  designated  by 
v.l7N.E.no.6 — 46 
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name  or  as  a  class,  such  persons  could  have  been  readily  ascertained  by  an  ex« 
amination  of  the  public  records.  But,  as  the  statute  now  is,  the  purchaser 
cannot  know,  from  any  direction  given,  to  whom  he  is  expected  to  give  such 
notice  as  the  statute  requires  other  than  to  the  owner.  In  that  respect,  the 
statute  must  be  regarded  as  meaning  precisely  the  same  as  it  would  mean  if 
the  words,  "or  parties  interested,"  had  been  omitted.  In  this  case,  tbe  owner 
was  served  with  the  statutory  notice  within  apt  time,  and  that  is  deemed  a 
sufficient  compliance  with  the  law  In  this  respect.  The  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

MuLKEY,  J.,  {dissenting,)  I  do  not  concur  in  this  opinion,  or  the  conclu- 
sion reached  by  the  majority  of  the  court.  I  think,  when  Smyth  took  a  new 
trial  under  the  statute,  the  effect  of  it  was  to  completely  annul  the  judgment 
and  proceedings  in  the  case,  and  place  the  defendant  in  the  same  position  as 
if  no  trial  had  ever  occurred  or  judgment  rendered,  and  that  his  rights  in  this 
respect  are  not  at  all  affected  by  the  fact  that  the  former  judgmeat  was  af- 
firmed by  this  court. 

(125  111.  807) 

Lester  et  al.  v.  Bereowitz. 
(Supreme  Cawrt  of  IlUnois,    June  16, 1888.) 

Writ  of  Errob— When  Lies— Intbrlocutobt  Obdeb. 

An  order  for  tbe  production  of  books  and  papers  for  inspection  by  opposing  party 
and  counsel  is  not  a  final  order,  from  wbiob  a  writ  of  error  will  lie. 

Error  to  circuit  court.  Cook  county;  B.  S.  Tuthill,  Judge. 

Assumpsit  by  Samuel  Berkowitz  gainst  John  T.  Lester,  Bos  well  A.  Peters, 
and  Edward  W.  Bangs,  trading  as  John  T.  Lester  &  Co.,  to  recover  profits 
on  purchase  and  sale  of  certain  stocks  through  defendants  as  brokers.  From 
an  order  requiring  defendants  to  produce  in  court  and  place  in  possession  of 
the  clerk  certain  books  and  papers  for  the  inspection  of  plaintiff  and  his  coun- 
sel, defendants  bring  error. 

John  8.  Cook  a.nd  John  N.  Jewett,  for  plaintiffs  in  error.  Thomas  J.  Suth^ 
erland,  for  defendant  in  error. 

Scott,  J.  The  motion  made  by  defendant  to  dismiss  the  writ  of  error  in 
this  case  must  be  allowed  to  prevail.  The  ogler  of  the  circuit  court  upon 
which  error  is  assigned  is  not  final  in  the  sense  that  an  appeal  may  be  taken 
from  it,  or  writ  of  error  may  be  su^d  out  to  review  it.  It  is  simply  an  inter- 
locutory order,  made  by  the  court  in  the  progress  of  a  suit  at  law,  and  is  in 
no  sense  definitive,  as  that  term  is  used  in  the  law.  It  is  an  order  made,  under 
power  thought  to  be  conferred  by  thre  statute,  upon  defendants  to  place  cer- 
tain books,  in  which  the  business  transactions  of  defendants  with  plaintiff 
and  other  persons  are  recorded,  in  the  possession  of  the  clerk  of  the  court* 
that  they  may  be  inspected  by  plaintiff  and  his  attorney,  in  order  that  they 
might  prepare  for  ttie  trial  of  the  cause.  It  was  the  privilege  of  defendants 
either  to  obey  the  order  or  stand  in  defiance  of  the  power  of  the  court.  Had 
the  court  attempted  to  enforce  obedience  to  its  order  by  the  imposition  of  a 
fine  in  a  sum  of  money  with  an  order  for  an  execution,  or  by  a  definitive  term 
of  imprisonment,  as  for  contempt  of  court,  the  judgment  of  the  court  impos- 
ing such  fine  or  imprisonment  would  be  final,  and  from  which  an  appeal  might 
be  taken,  or  to  which  a  writ  of  error  would  lie.  That  would  conform  exactly 
with  the  rule  stated  by  this  court  in  Bldke^s  Case,  80  111.  523.  On  the  review- 
ing of  such  a  judgment  of  the  court,  that  might  deprive  defendants  either  of 
their  property  or  their  liberty,  the  propriety  of  the  preliminary  or  interlocu- 
tory order  could  be  considered;  otherwise  not.  The  writ  of  error  will  be  dia- 
missed. 
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(125  111.  619) 

Christin  v.  Erwin. 
(Supreme  Court  of  llllnoia.    June  16, 1888.) 

1.  NbOLIGBNOB— CONTBIBUTORT  NeGLIGBNOB— InsTRDCJTIONS. 

In  an  action  for  personal  injurlos  caused  by  negligent  driving  by  defendants 
servant,  where  the  court  instructed  the  jury  that  if  they  find,  from  the  evidence, 
that  neither  plaintiif  nor  the  person  who  was  dilving  t£e  buggy  in  which  he  sat 
was  guilty  of  anv  negligence  which  contributed  to  the  injury,  they  should  find  de- 
fendant guilty,  defendant  cannot  complain  that  the  question  whether  plaintlfE  exer- 
cised orainary  care  to  avoid  the  accident  was  not  submitted  to  the  jury. 

S.   8 1MB. 

In  an  action  for  personal  injuries  caused  by  defendant's  negligence,  an  instruo- 
tion  that,  although  plalntifC  had  been  guilty  of  negligence,  if  it  was  slight  as  com- 
pared with  that  of  defendant,  it  would  not  prevent  his  recovery,  is  not  error. 
8.  Damages— Pbbsonal  Injurt. 

In  an  action  for  personal  iniuries,  where  the  court,  on  the  part  of  plaintiff,  in- 
structed the  jury  that,  if  they  found  that  the  injury  was  caused  by  the  negligence 
of  defendant's  servant,  they  should  find  defendant  gruilty,  and  assess  plaintiff's 
damages;  aod  further  instructed  them,  of  its  own  motion,  that  they  should  care-, 
fully  consider  all  the  evidence,  and  award  only  such  damages  as  they  believed 
plaintiff  fairly  and  justly  ought  to  receive,— defendant  cannot  complain  that  the 
jury  were  improperly  instructed  as  to  damages. 

Appeal  from  appellate  court,  First  district. 

Action  by  James  Erwin  against  Arthur  Christin  for  personal  injuries  al- 
leged to  have  been  caused  by  negligent  driving  by  defendant's  servant.  The 
third  instruction  asked  by  plaintiff,  and  given  by  the  court,  was:  "If  the 
jury  believe  from  the  evidence  that  the  plaintiff  was  injured,  as  charged  in 
the  declaration,  and  further  find  from  tlie  evidence  that  neither  he  nor  the 
person  who  was  driving  the  buggy  in  which  he  sat  was  guilty  of  any  negli- 
gence which  contributed  to  said  injury,  and  further  find  from  the  evidence 
that  the  defendant,  by  his  servant,  was  guilty  of  negligence,  as  charged  in 
the  declaration,  and  that  such  negligence,  if  any,  on  the  defendant's  part, 
caused  said  injury  to  said  plaintiff,  then  the  jury  should  find  the  defendant 
guilty,  and  assess  the  plaintiff's  damages."  To  this  the  court  added,  of  its 
own  motion:  "The  jury  are  further  instructed  that  if,  after  carefully  consid- 
ering all  the  evidence  and  the  instructions  of  the  court,  they  find  that  the  de- 
fendant is  liable,  yet,  in  determining  the  amount  of  damages  they  ought  to 
award,  they  are  not  bound  to  believe  or  accept  as  true  all  the  testimony  of  the 
plaintiff  as  to  the  extent  of  the  injury  he  has  sustained,  or  in  any  other  par- 
ticular, but  the  jury  should  carefully  consider  all  the  evidence  in  the  case,  in- 
cluding the  testimony  of  the  physicians  who  were  examined  on  behalf  of  the 
plaintiff,  and  they  should  award  only  such  damages,  should  they  find  the  de- 
fendant guilty,  as,  from  all  the  evidence,  they  believe  the  plaintiff  fairly  and 
justly  ought  to  receive,  and  the  defendant  ought  to  pay,  on  account  of  the  in- 
jury.** The  fourth  instruction  on  the  part  of  plaintiff  was:  "If  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff  was  injured  as  charged  in  the  decla- 
ration, and  that  he  or  the  person  who  was  driving  the  buggy  in  which  he  sat 
was  guilty  of  some  negligence  which  contributed  to  said  injury,  but  that  said 
negligence  of  the  plaintiff,  or  of  said  pei'son  driving  said  buggy,  if  any,  was 
slight,  and  that  the  defendant,  by  his  servant,  was  guilty  of  negligence,  as 
charged  in  the  declaration,  and  that  said  negligence,  if  any,  of  said  defend- 
ant, caused  said  injury  to  the  plaintiff,  and  that  said  negligence,  if  any,  of  the 
defendant  was  gross,  and  the  negligence  of  the  said  plaintiff,  or  the  person 
driving  said  buggy,  was  slight  when  compared  therewith,  then  the  jury  are 
instructed  that  such  slight  negligence  on  the  part  of  the  plaintiff,  or  the  per- 
son driving  said  buggy,  if  you  find  from  the  evidence  it  was  slight,  will  not 
prevent  the  plaintiff  from  recovering  in  this  case."  Judgment  for  plaintiff, 
and  defendant  appeals. 

Orant,  Brady  &  Northrup,  for  appellant.  Brandt  <&  ffoffman,  for  ap- 
pellee* 
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SooTT,  J.  This  suit  was  brought  in  the  circuit  court  of  Cook  countj  by 
James  Erwin  against  Arthur  Chrlstin,  and  was  to  recover  for  personal  inju- 
ries alleged  to  have  been  caused  by  the  negligence  of  defendant's  servant.  It 
seems  plaintiff  was  in  a  buggy  with  another  man;  and  as  they  were  riding 
south  on  Desplaines  street,  at  ttie  intersection  of  and  crossing  of  Van  Buren 
street,  they  were  run  into  by  the  liorse  and  wagon  of  defendant,  then  being 
driven  by  his  servant,  by  which  plaintiff  sustained  severe  injuries.  To  the 
declaration,  alleging,  with  the  usual  fullness  and  formality,  the  facts  upon 
which  plaintiff  biised  his  right  of  action,  defendant  pleaded  the  general  issue. 
On  the  trial  the  jury  found  the  issues  for  plaintiff,  and  assessed  his  damages 
at  82,500.  The  motion  to  set  aside  the  verdict  and  for  a  new  trial  was  over- 
ruled, and  the  court  pronounced  judgment  on  the  verdict.  The  judgment  on 
the  appeal  of  defendant  was  affirmed  in  the  appellate  court  of  the  First  dis- 
trict, and  defendant  brings  the  case  to  this  court  on  his  further  appeal.  As 
the  case  comes  before  this  court,  there  are  and  can  be  but  few  questions  in 
the  case  that  admit  of  any  discussion.  Of  course,  the  finding  of  all  contro- 
verted facts  by  the  trial  and  appellate  courts  is  conclusive  on  this  court,  un- 
der the  statute.  There  is  evidence  tending  to  show,  and  the  jury  must  have 
found,  that  plaintiff  was  injured  by  the  gross  misconduct  of  defendant's 
servant  wliile  he  was  engaged  in  the  service  of  his  principal,  and  that  plain- 
tiffs, at  the  time  he  sustained  the  injuries,  was  observingdue  care  for  his  per- 
sonal siifety.  These  facts  are  not  open  to  review  in  this  court,  and  they  are 
conclusive  as  to  plaintiff's  right  to  recover. 

It  is  said  the  damages  awarded  by  the  jury  are  excessive.  That  is  also 
a  question  of  fact  that  cannot  be  reconsidered  by  this  court.  The  amount  of 
damages  a  party  may  have  sustained  is  a  question  of  fact,  but  the  rule  for  as- 
certaining the  damages  is,  of  course,  a  question  of  law.  On  looking  into  the 
instructions  given  by  the  court,  it  is  not  seen  the  jury  were  misdirected  as  to 
the  rule  that  should  guide  them  in  ascertaining  the  damages  plaintiff  had  sus- 
tained. The  third  instruction  of  the  series  given  for  plaintiff,  which  is  said 
to  be  erroneous  as  to  the  damages  recoverable,  seems  to  have  been  sup- 
plemented by  one  given  by  the  court,  and  does  not  appear  to  contain  any- 
thing objectionable  when  both  are  considered  together,  as  no  doubt  they  were. 

The  sixth  error  assigned  on  the  record  in  theappellate  court  is:  "The  court 
eiTed  in  giving  to  the  jury  the  first,  second,  third,  and  fourth  instructions  on 
behalf  of  plaintiff."  The  only  error  assigned  on  the  record  of  the  appellate 
court  in  this  court  is:  "The  appellate  court  erred  in  that  it  affirmed  the  judg- 
ment of  the  circuit  court.'*  One  phase  of  the  third  instruction  of  the  series 
has  already  been  remarked  upon,  but  it  may  be  necessary  to  refer  to  it  further 
on.  2^0  particular  infirmities  are  suggested  as  to  the  first  and  second  instruc- 
tions. It  is  said,  however,  that,  on  reading  the  instructions  given  on  behalf 
of  plaintiff,  it  will  be  seen  that  in  none  of  them  was  the  question  whether  or 
not  plaintiff  exercised  ordinary  care  to  avoid  the  accident  submitted  to  the 
jury.  There  could  be  no  occasion  for  stating  the  doctrine  insisted  upon  either 
in  the  first  or  second  instruction;  but  in  the  third  of  the  series  the  principle 
contended  for  is  distinctly  stated,  where  it  is  said:  **If  the  jury  find  from  the 
evidence  that  neither  he  [plaintiff]  nor  the  person  who  was  driving  the  buggy 
in  which  he  sat  was  guilty  of  any  negligence  wliich  contributed  to  said  in- 
jury," in  connection  with  other  facts  as  to  which  there  was  evidence,  then 
they  should  find  defendant  guilty.  This  is  certainly  a  sufficiently  strong 
statement  of  the  doctrine  which  defendant  wished  to  have  applied  to  the  facts, 
and  the  series  of  instructions  are  not  open  to  the  criticism  made  upon  them. 
In  the  fourth  instruction  the  court  undertook  to  give  expression  to  the  doc- 
trine of  comparative  negligence  as  heretofore  held  by  this  court,  and  it  is  not 
perceived  that  it  contains  anything  hurtful  to  the  defense.  The  judgment  of 
the  appellate  court  will  be  affirmed. 
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(125  111.  298) 

Bbrdel  «.  EoAN  et  al. 

(Supreme  Cawrt  of  Illinoie,    June  16, 1888.) 

Power— Action  to  Rboovbr— Proof  of  Relinquishment. 

A  widow  brought  an  action  for  dower,  denying  that  she  ever  joined  with  her 
husband  in  acknowledginff  the  deed  of  trust  under  which  defendaut  held.  Defend- 
ant, after  showing  that  diligent  search  had  been  made  for  the  original  deed,  and 
that  it  could  not  be  found,  the  record  having  been  burned,  introduced  an  abstract 
of  title,  showing  that  the  deed,  as  recorded,  had  her  name  to  it;  also  testimony  that 
the  form  of  deed  used  was  one  which  had  the  statutory  acknowledgment  for  both 
husband  and  wife.  The  trustee  testified  that  he  would  not  have  made  the  sale  un- 
less the  deed  had  been  acknowledged  in  the  usual  mode,  and  it  was  shown  that  he 
was  familiar  with  such  business.  Held  that,  28  years  having  elapsed,  such  evi- 
dence was  sufficient  to  overcome  the  denial  of  defendant  that  she  ever  acknowl- 
edged the  deed. 

Appeal  from  superior  court  of  Cook  county;  H.  M.  Shepabd,  Judge. 

Petition  by  Catherine  Berdel  against  Peter  Egan,  Margretta  Meyer,  John 
B.  Lanzon,  James  Far rell,  Andrew  Crawford,  Adam  and  Mathias  Kaven.for 
dower  in  lands  sold  by  her  husband.  Judgment  for  defendants,  and  demand- 
ant appeals. 

Blum  &  Blum,  for  appellant.     Cha^,  8.  Thornton^  for  appellees. 

Scott,  J.  It  is  alleged  in  the  petition  filed  herein  that  demandant,  on  the 
8th  day  of  July,  1855,  was  married  to  Nicholas  Berdel;  that  during  such  mar- 
riage he  was  the  owner  in  fee-simple  of  the  lands  described  in  the  petition; 
and  that  now,  since  liis  death,  which  occurred  on  the  23d  day  of  March,  1883, 
she  is  entitled  to  dower  in  such  lands.  It  is  not  denied  that  decedent  was  the 
owner  of  the  lands  during  his  marriage  with  petitioner,  and  the  only  question 
it  is  deemed  important  to  consider  is  whether  demandant  released  her  dower 
in  such  lands  by  joining  with  decedent  in  the  execution  of  a  trust  deed  to 
Henry  Greenebaum.  A  case  having  some  questions  analogous  with  those  in- 
volved in  this  one,  between  petitioner  and  other  parties,  was  passed  upon  at 
a  former  term  of  this  court,  and  is  Reich  v  Berdeh  120  111.  499, 11  N.  E.  Rep. 
912.  In  that  case  petitioner  was  allowed  dower  in  certain  land  of  which  de* 
cedent  was  seized  during  coverture.  It  was  held  her  dower  was  not  barred 
or  cut  off  by  the  deed  to  Greenebaum,  for  the  reason  it  did  not  appear,  from 
any  satisfactory  evidence  in  that  record,  she  had  joined  with  decedent  in  the' 
execution  of  the  trust  deed.  In  the  case  now  before  this  court,  the  trial  court, 
upon  the  evidence  submitted,  held  that  demandant  did  join  with  decedent  in 
the  execution  of  the  trust  deed  to  Henry  Greenebaum,  and  that  her  dower  in' 
the  lands  in  this  suit  was  rele^ised  by  that  deed,  substantially  in  conformity 
with  the  statute.  There  is  much  new  and  material  evidence  in  the  present 
record  not  found  in  the  record  in  Reich  v.  Berdel,  Evidence  was  offered  ia 
that  case  to  prove  the  execution  of  a  trust  deed  of  the  property  involved,  by 
Nicholas  Berclel  and  petitioner  to  Henry  Greenebaum,  trustee  for  Ellas  Greene-^ 
baum,  a  sale  thereunder,  and  subsequent  conveyances  of  the  title  to  defend* 
ants  in  that  suit.  Neither  the  original  nor  a  copy  of  this  deed  was  produced* 
The  evidence  offered  was  held  inadmissible,  because  the  proper  foundation 
was  not  laid  for  the  introduction  of  secondary  evidence  of  the  contents  of  that 
deed.  It  was  said  by  the  court  the  deed  was  last  in  the  possession  of  Ellas 
Greenebaum,  and  for  aught  that  appeared  in  evidence  it  might  be  there  yet, 
as  it  was  not  shown  he  made  any  search  for  it.  The  difficulty  found  to  ex«> 
ist  in  the  former  case  has  all  been  removed  by  the  additional  evidence  con- 
tained in  the  present  record.  It  is  now  proved  the  deed,  when  last  seen,  was 
most  probably  in  the  possession  of  Henry  Greenebaum.  Since  the  trial  in  the 
former  case,  he  Jias  made  most  diligent  search  for  it  in  every  place  w^here  there 
was  the  slightest  probability  it  would  be  if  it  was  still  in  existence,  but  with- 
out success.    The  witness  states  facts  that  show,  past  all  reasonable  doubt. 
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the  trust  deed  must  have  been  destroyed  by  the  destructive  fire  which  occurred 
in  Chicago  in  1871,  and  which  destroyed  all  record  of  prior  deeds.  Thus  it 
is  seen  a  sufficient  foundation  was  laid  in  this  case  for  the  introduction  of 
secondary  evidence  as  to  the  contents  of  the  trust  deed  to  Greenebaum.  In 
this  particular  the  cases  are  wholly  unlike.  It  was  also  said  in  the  opinion  of 
this  court  in  the  former  case,  but  even  if  the  evidence  were  admissible,  it  could 
not  be  said  there  was  error  in  not  holding  it  to  be  sufficient  to  prove  petitioner 
had  released  her  dower  pursuant  to  tlie  statute  then  in  force.  Petitioner  had 
testified  in  that  case,  as  she  has  done  in  this  case,  that  she  had  never  executed 
or  acknowledged  the  trust  deed,  and  the  evidence  found  in  that  record  was  not 
thought  to'be  sufficient  to  overcome  her  express  denial.  Here  again  the  cases 
are  unlike.  The  secondary  evidence  of  the  contents  and  of  the  execution  and 
acknowledgment  of  the  trust  deed  shows  with  sufficient  certainty  that  peti- 
tioner joined  with  her  then  husband  in  its  execution,  and  acknowledged  the 
same  substantially  in  compliance  with  the  statute  then  in  force.  The  abstract 
of  title  in  the  office  of  ITandy  &Co.,  which  was  introduced  in  evidence,  shows 
the  trust  deed  as  recorded  had  her  name  to  it;  that  is,  that  it  purported  to  have 
been  executed  by  ITicholas  Berdel  and  his  wife.  It  is  also  shown  the  form  of 
the  trust  deed  was  one  of  the  blanks  used  by  Greenebaum  in  his  business. 
These  forms  contained  a  release  of  dower  in  the  body  of  the  deed,  and  had  at- 
tached the  usual  statutory  form  of  acknowledgment  for  both  the  husband  and 
wife.  Henry  Greenebaum,  since  his  recollection  has  been  refreshed  by  much 
reflection  on  the  matter,  is  quite  positive  the  trust  deed  had  an  acknowledg- 
ment both  of  the  husband  and  wife,  certified  by  an  officer  authorized  to  take 
acknowledgments  of  such  instruments.  He  says  he  would  not  have  made  the 
sale  under  the  trust  deed  had  it  not  been  executed  and  acknowledged  in  the 
usual  mode.  He  was  familiar  with  such  business,  and  now  states  he  has  no 
doubt  he  examined  the  deed,  and  that  it  was  acknowledged  before  a  proper 
officer,  as  the  statute  required.  It  is  true  he  cannot  now  remember  the  name 
of  the  officer,  nor  the  capacity  in  which  he  acted.  It  is  now  nearly  30  years 
since  he  made  the  sale  under  the  trust  deed,  and  it  could  not  be  expected  any 
one  could  remember  every  detail  of  that  transaction;  but  the  witness  is  positive 
the  trust  deed  was  acknowledged  by  both  the  husband  and  wife,  and  had  the 
certificate  of  a  proper  officer  to  that  effect.  Other  testimony  strengthens  the 
testimony  of  Henry  Greenebaum  as  to  the  contents  of  the  trust  deed,  and  as  to 
the  fact  it  was  acknowledged  by  both  grantors  before  some  proper  officer.  On 
the  whole  evidence,  when  closely  considered,  it  cannot  be  said  it  was  error  in 
the  trial  court  in  this  case  to  hold  it  overcame  the  denial  of  petitioner  that  she 
signed  and  acknowledged  the  trust  deed  under  which  the  title  passed  from  de- 
cedent, and  that  her  dower  in  the  lands  in  controversy  was  released  by  it  to 
her  then  husband's  grantee.  Conceding,  as  it  is  thought  must  be  done  under 
the  evidence,  that  the  trust  deed  had  attached  to  it  a  certificate  of  acknowl- 
edgment by  an  officer  authorized  by  law  to  take  acknowledgments  of  such  in- 
struments, that  fact  of  itself,  after  the  lapse  of  28  years,  ought  to  overcome 
the  denial  of  demandant  that  she  never  released  her  dower  by  the  deed  to 
Greenebaum  or  otherwise.  It  was  held  by  this  court  in  Warrick  v.  HulU  102 
111.  280,  the  certificate  of  the  officer  alone  was  sufficient  to  overcome  the  tes- 
timony of  one  witness  introduced  to  impeach  the  certificate  of  acknowledg- 
ment to  a  mortgage.  It  was  there  said:  "In  taking  acknowledgments  of 
deeds,  mortgages,  and  other  instruments,  an  officer  acts  under  the  sanction  of 
his  odicial  oath,  and  his  certificate  of  official  acts,  required  by  law  to  be  made, 
ought  to  be  regarded  as  of  as  high  a  grade  of  evidence  lis  testimony  given  un- 
der oath."  In  that  case  the  officer  that  took  the  acknowledgment  died  before 
the  controversy  arose,  and  it  was  said:  "Although  deprived  of  the  testimony 
of  the  off  cer  on  the  witness  stand,  there  remains  the  presumption  that  wiU 
always  be  indulged  as  to  the  certainty  of  an  officer's  acts  done  in  the  capacity 
In  which  he  was  serving.    After  his  death,  his  certificates  of  his  official  acts 
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must  be  h»Etrd  to  speak  for  him;  otherwise  there  t^ould  be  no  security  for 
titles  acquired  under  instruments  required  by  law  to  be  acknowledged  before 
such  officers."  The  principle  of  that  case  finds  application  to  the  facts  of  the 
case  being  considered.  Here  ttte  name  of  the  officer  who  took  the  acknowl- 
edgment is  unknown,  so  that  his  testimony  cannot  be  had.  It  is  not  known 
whether  he  is  living  or  not.  But  there  is  satisfactory  proof  there  was  a  cer- 
tificate of  adcnowledgment  by  a  proper  officer  attached  to  the  trust  deed,  and 
that  ought  to  be  regarded  as  evidence  of  as  high  a  grade  as  that  of  demandant, 
who  alone  offers  her  testimony,  after  very  many  years,  and  after  all  the  orig- 
inal deeds  and  every  record  of  them  had  been  destroyed  by  fire,  to  impeach  the 
deed  under  which  tlie  title  passed  from  her  then  husband.  On  a  careful  con- 
sideration of  the  evidence  in  the  present  record,  it  is  not  thouglit  there  was 
any  error  In  the  trial  court  in  holding  it  overcame  the  denial  of  demandant 
that  she  had  never  executed  or  acknowledged  the  trust  deed  under  wliich  de- 
fendants claim  the  property  as  relieved  from  the  burden  of  her  dower.  The 
decree  of  the  superior  court  will  be  affirmed. 


(125  111.  352) 

Steexe  et  aZ,  u.  LorEjOY. 

{Supreme  Court  of  lUinoU.    June  16, 1888.) 

LnoTJiTioN  ov  AcnoNS— RiminNo  of  the  Statdtb— Appeal-Bond. 

An  action  on  an  appeal-bond,  brought  within  the  period  of  limitation  prescribed 
for  actions  upon  bonds,  is  not  barrod  by  the  running  of  the  statute  against  the 
judgmeqt  appealed  from. 

Appeal  from  appellate  court.  First  district. 

R,  P.  Blanchard,  (Thomas  Dent,  of  counsel,)  for  appellants. 

''It  is  a  familiar  principle  that  a  statute  of  limitations  shall  not  be  applied 
to  cases  not  clearly  within  its  provisions. '*  Hazell  v.  Shelby ^  11  111.  9.  If  ac- 
tion on  the  judgment  were  barred,  action  on  the  bond  would  not  be  barred : 
for  it  is  an  independent  promise  under  seal,  based  on  a  valuable  consideration, 
as  well  as  a  security.  Smith  v.  Whitdkert  Id.  417;  Belknap  v.  Oleason,  11 
Conn.  *160;  3  Pars,  Oont.  355.  Harris  v.  Mills,  28  111.  44.  shows,  in  the 
reasoning  of  the  court  as  to  a  debt  not  under  seal,  and  a  promise  in  a  mort- 
gage securing  such  debt,  that  the  justice's  judgment  and  the  appeal-bond 
might  be  considered  distinctly  and  separately.  But,  if  action  on  the  judg* 
ment  were  barred,  action  on  the  appeal-bond  would  not  necessarily  be  barreii, 
even  though  the  bond  were  a  security  only;  for,  in  that  view,  it  is  an  addi- 
tional and  liigher  security,  and  an  action  upon  it  would  lie,  because  statutes  of 
limitation  act  upon  the  remedy  merely,  not  upon  the  debt.  Waltermire  v* 
Westaoer,  14  N.  Y.  16;  Ang.  Lim.  §g  7,  73;  2  Pars.  Notes  &  B.  631. 

Lyman  M,  Paine,  {C,C.<&  C.  L,  Bonney,  of  counsel,)  for  appellee. 

A  bar  that  would  defeat  a  recovery  on  the  debt  may  be  interposed  to  defeat 
a  recoveiy  on  the  security  for  such  debt.  Harris  v.  Mills,  28  III.  44;  Pollock 
V.  Maison,  41  111.  516;  March  v.  Mayers,  85  111.  177;  Emory  v.  Keighan,  88 
111.  482 ;  Locke  v.  Caldwell,  91  111.  417.  Since  an  appeal-bond  is  to  be  regarded 
as  a  mere  security  for  the  payment  of  the  judgment,  whatever  discharges  tha 
judgment  discharges  also  the  liability  of  the  obligors  on  the  bond.  Aiidrewi 
V.  Scotton,  2  Bland,  629;  Bank  v.  Rogers,  13  Minn.  407,  (Gil.  376;)  Cass  v. 
Adams,  3  Ohio,  223;  Ellis  v.  Fisher,  10  La.  Ann.  479;  Ohio  v.  Blake,  2  Ohio 
St.  147;  State  v.  Conway,  18  Ohio,  234;  Walton  v.  U.S..^  Wheat.  651;  Cook 
▼•  King.  7  Bradw.  549. 

Scott,  J.  It  appears  from  an  amended  declaration,  which  is  the  only  deo- 
la:  ation  found  in  the  transcript  filed  in  this  court,  that  this  suit  is  by  Lida  K. 
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Steele  and  Edward  T.  Steele,  administrators  of  the  estate  of  Leonard  O.  Klinck, 
•deceased,  for  the  use  of  William  H.  Sisson,  against  Hebern  Claflin  and  George 
T.  Lovejoy,  and  is  in  debt  upon  an  appeal-bond  made  by  defendants — the  first 
named  as  principal,  and  the  second  as  surety — in  the  case  of  Leonard  G.  Klinck, 
for  the  use  of  William  H.  Sisson,  against  defendant  CUaflin,  on  the  23d  day  of 
June,  1875.  It  is  recited  in  the  bond,  the  plaintiff  in  the  action  before  the 
justice  of  the  peace  had  recovered  a  judgment  against  defendant  Glaflln  for 
the  sum  of  $174,  and  costs  of  suit,  taxed  at  85.95.  The  obligatory  condition 
in  the  bond  is  in  the  usual  statutory  form,  as  follows:  ''If  the  said  Hebern 
Olatlin  shall  prosecute  his  appeal  with  effect,  and  shall  pay  whatever  judg- 
ment may  be  rendered  against  him  by  said  court  upon  the  trial  of  said  appeal, 
or  by  consent,  or,  in  case  the  appeal  is  dismissed,  will  pay  the  judgment  ren- 
dered against  him  by  said  justice,  and  all  costs  occasioned  by  said  appeal,  then 
the  above  obligation  to  be  void ;  otherwise  to  remain  in  full  force  and  effect." 
Afterwards,  on  the  21st  day  of  November,  1876,  the  appeal  secured  by  the  fil- 
ing of  the  bond  was  dismissed  by  the  circuit  court,  and  the  plaintiff  in  that 
suit  recovered  a  judgment  for  his  costs  in  the  circuit  court  against  Glaflin, 
taxed  at  the  sum  of  $1.50.  The  breach  assigned  is,  defendant  Glaflin  has  not 
paid  the  judgment  mentioned  in  the  writing  obligatory,  with  the  interest  and 
costs,  or  any  part  thereof.  It  does  not  appear,  from  anything  in  the  tran- 
script of  the  record  filed  in  this  cause,  whether  defendant  Glaflin  was  served 
with  process  or  not.  There  is  no  default  as  to  him,  and  no  disposition  of 
the  case  appears  to  have  been  made  as  to  him.  Only  Lovejoy,  the  surety 
on  the  bond,  appeared,  and  filed  pleas.  Before  the  trial,  which  was  before 
the  courb  without  a  jury,  all  pleas  except  the  fifth  and  sixth  of  the  series  were 
withdrawn,  and  as  to  them  the  court  overruled  the  demurrer  that  had  been 
filed  thereto  by  plaintiffs.  The  decision  of  the  court  overruling  the  demurrer 
to  defendant's  pleas  raises  all  the  questions  of  law  discussed.  The  judgment 
seems  to  have  been  rendered  for  the  penal  sum  named  in  the  bond,  and  for 
damages  in  the  sum  of  $1.51;  and,  as  that  is  in  conformity  with  the  sixth 
plea,  it  will  only  be  necessary  to  consider  that  plea  in  the  discussion  of  the 
case.  Tlie  substance  of  that  plea  is  as  follows:  *' Actio  nomnB  to  pMnUSs* 
entire  cause  of  action,  except  said  debt,  and  $1.51  damages,  because  the  sup- 
posed justice's  judgment  became  a  cause  of  action  more  than  five  years  before 
commencement  of  this  suit,  and  a  ciiuse  of  action  did  not  accrue  thereon 
within  five  yeai*s  next  before  commencement  of  this  suit;  and  so  action  upon 
said  supposed  writing  obligatory,  at  the  time  of  the  commencement  of  this 
suit,  and  long  prior  tiiereto,  to-wit,  since  November  21, 1881,  had  been  barred 
by  force  of  the  statute,  except  as  to  said  debt,  and  $1.51  damages."  It  will 
be  observed  in  the  outset  that  this  case  does  not  fall  within  the  principles  of 
any  case  in  this  court  construing  any  statute  of  limitation  to  be  found  in  the 
statutes  of  tliis  state  on  that  subject.  The  question  presented  for' discussion 
is  new,  and  is  one  of  first  impression.  Tlie  declaration  is  upon  a  sealed  in- 
strument; that  is,  an  appeal-bond  taken  in  conformity  with  the  statute.  The 
object  is  not  to  recover  the  penalty  for  the  judgment,  for  the  penalty  would, 
of  course,  be  discharged  on  the  payment  of  anydama^^ea  that  might  be  recov- 
ered. It  is  manifest  the  action  is  to  recover  from  the  surety  the  amount  of 
the  judgment,  with  interest  and  costs  which  plaintiffs  recovered  before  the 
justice  of  the  peace  against  the  principal  in  the  bond.  This  the  plea  alleges 
cannot  be  done,  for  the  reason  the  supposed  justice's  judgment  became  a  cause 
of  action  more  than  five  years  before  the  commencement  of  this  suit,  and  a 
bause  of  action  did  not  accrue  thereon  within  five  years  next  before  the  com- 
mencement of  this  suit.  It  would,  no  doubt,  be  conceded,  if  this  bond,  being 
an  instrument  under  seal,  was  for  the  absolute  and  unconditional  payment  of 
a  sum  of  money,  an  action  could  bu  maintained  upon  it  at  any  time  within  10 
years.  The  only  limitation  to  the  bringing  of  such  action  is  that  contained 
in  the  sixteenth  section  of  the  act  entitled  "Limitations,"  Bev.  St.  1874 
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The  contention  on  the  part  of  the  defense  is  that,  inasmnch  as  this  action 
upon  the  bond  is  simply  to  recover  the  amount  of  the  Judgment  before  the 
justice  of  the  peace,  and  as  an  action  on  that  judgment  against  the  defendant 
therein,  that  is,  Hebem  Claflin,  was  barred  by  the  statute  of  limitation  of  five 
years  before  this  suit  was  commenced,  it  therefore  follows  no  action  on  the 
bond  can  be  maintained  against  the  surety  thereon  to  recover  tlie  amount  of 
ihe  judgment  described  in  the  bond.  Without  stopping  to  inquire  whether 
an  action  on  a  judgment  recovered  before  a  justice  of  the  peace  is  barred 
within  five  years,  under  that  clause  of  section  15  of  the  limitation  act  winch 
declares  all  civil  actions  not  otherwise  provided  for  ^'shall  be  commenced 
within  five  years  next  after  the  cause  of  action  accrues,*'  does  it  follow  the 
action  on  the  bond  in  this  case  is  for  that  reason  also  barred  by  the  same  pro- 
vision of  the  statute?  It  is  thought  a  brief  discussion  will  show  it  is  not,  but 
that  whatever  limitation  tiiere  may  be  to  such  an  action  is  found  in  section 
16  of  the  limitation  act. 

The  plea  does  not  allege  the  judgment  obtained  before  the  justice  of  the 
peace  against  the  principal  in  the  bond  has  been  paid,  or  any  part  of  it.  Of 
course,  if  the  judgment  had  been  paid,  no  action  could  be  maintained  on  the 
bond  for  the  same  claim.  That  is  upon  the  principle  a  party  cannot  have  at 
taw  more  than  one  satisfaction  of  his  debt  or  demnnd.  It  therefore  appears 
the  judgment  stills  remains  unpaid.  On  a  careful  study  of  the  plea,  it  will 
be  seen  it  presents  an  immaterial  issue,  and  is,  for  that  reason,  bad.  How 
does  it  affect  defendant's  obligation,  created  by  his  bond,  that  Clafiin  could  not 
be  sued  on  the  Judgment  obtained  against  him  before  the  justice  of  the  peace? 
It  might  be  for  reason  other  than  the  statute  of  limitation  of  five  years  that 
no  action  could  be  maintained  on  the  judgment  before  the  justice  of  the  peace 
against  the  debtor;  as.  for  instance,  after  the  judgment,  the  debtor  might  have 
been  discharged  in  bankruptcy.  Would  it  be  insisted  such  discharge  of  the 
judgment  debtor  would  discharge  the  surety  on  the  appeal-bond?  Certainly 
not.  It  is  simply  stating  an  obvious  fact  that  this  defendant,  Lovejoy,  could 
not  at  any  time  have  been  liable  in  an  action  on  the  judgment  before  the 
justice  against  Claflin.  It  is  not  claioied  that  he  could,  and  it  is  wholly  im-^ 
material  to  him  whether  the  action  against  Clafiin  would  be  barred  by  the 
statute  of  five  years.  Had  Clafiin  been  sued  on  that  judgment^  it  could  not 
be  known  he  would  plead  any  statute  of  limitation;  and,  if  judgment  had  gone 
against  him  by  default  or  otherwise,  would  it  be  insisted  this  defendant.  Love- 
joy,  would  not  be  liable  on  his  bond  for  the  original  judgment  until  an  action 
thereon  would  be  barred  by  the  sixteenth  section  of  the  limitation  act?  It  ia 
obvious  that  whatever  obligation  rests  on  defendant,  Lovejoy,  arises  on  the 
bond  executed  by  him;  and  what  is  that  obligation?  His  covenant  is  that  in 
case  the  appeal  was  dismissed,  which  was  done,  that  liis  pnncipal  would  '*pa7 
the  judgment  rendered  against"  him  in  the  justice*s  court,  and  *'all  costs  oc- 
casioned by  said  appeaL"  As  has  been  seen,  the  breach  assigned  is  that  de- 
fendants have  not  pidd  the  judgment  and  costs,  or  any  part  thereof.  That 
fact  is  not  denied  by  any  plea  in  the  case.  How,  then,  is  this  defendant, 
Lovejoy,  relieved  of  bis  obligation,  created  by  the  bond,  to  pay  the  judgment 
and  costs  in  case  an  appeal  was  dismissed,  as  was  done?  Confessedly,  his 
undertaking,  in  that  respect,  has  never  been  performed.  His  covenant  in  hia 
bond  is  absolute  that  his  principal  Will  pay  the  judgment  in  the  justice's  court 
on  the  happening  of  a  contingency,  viz.,  the  dismissal  of  the  appeal.  It  is 
not  in  any  sense  a  collateral  undertaking.  It  is  an  original  covenant  or  agree^ 
ment.  It  is  sought  to  run  a  parallel  between  the  covenant  in  this  bond  and  a 
mortgage  to  secure  a  debt,  wliere  the  debt  secured  is  regarded  as  the  princl* 
pal,  and  the  mortgage  as  a  mere  incident;  and,  where  the  debt  is  paid  or 
barred  by  any  statute  of  limitation,  the  mortgage  fails  also.  But  this  cannot 
be  done.  Here,  in  this  bond,  there  is  an  absolute  undertaking  the  makers 
will  pay  the  judgment  in  the  justice's  court  on  the  happening  of  a  certain  con- 
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tin$(ency  which  did  occar;  but  a  mortgage  to  secure  indebtedness  seldom  con- 
tains any  covenant  that  the  maker  will  pay  the  debt  secured,  and  accordingly 
it  is  held,  if  the  debt  secured  is  barred,  the  mortgage  itself  fails,  and  cannot 
thereafter  be  foreclosed  in  any  mode  known  to  the  law.  But  the  rule  is  dif- 
ferent if  the  mortgage  itself  contains  a  covenant  for  the  payment  of  the  money 
secured,  as  this  court  has  held  in  Harris  v,  Milht  28  111.  44.  It  was  there 
said:  "When  such  a  covenant  is  found  in  the  mortgage,  it  being  under  seal, 
and  the  debt  to  secure  which  it  was  given  is  not,  a  bar  to  a  recovery  of  the 
debt,  if  of  a  shorter  period  than  a  bar  to  a  sealed  instrument,  could  not  affect 
the  remedy  on  the  covenant  in  the  mortgage.  If  the  statutory  period  neces* 
sary  to  bar  an  unsealed  instrument  be  of  shorter  duration  than  a  sealed  in- 
strument, a  mortgage  containing  such  a  covenant,  given  to  secure  the  pay- 
ment of  a  debt  evidenced  by  an  unsealed  note,  would  be  governed  by  the 
longer  period  required  to  bar  a  recovery  on  sealed  instruments."  The  prin- 
ciple of  that  case  finds  appropriate  application  to  the  facts  in  the  case  being 
considered,  and  would  seem  to  control.  It  might  be  conceded  an  action  on 
the  judgment  in  the  justice's  court  would  be  barred  in  a  shorter  period;  but 
that  fact  "could  not  affect  the  remedy  on  the  covenant"  in  the  bond  in  suit, 
which  contains  an  absolute  obligation  that  the  principal  shall  pay  the  judg- 
ment, with  the  costs.  It  seems  to  follow,  upon  principle  as  well  as  from  au- 
thority, that  ap  action  on  the  obligation  of  defendant,  Lovejoy,  to  pay  the 
judgment  in  the  justice's  court  against  his  principal,  created,  as  it  was,  by  a 
sealed  instrument,  would  not  be  barred  by  any  period  short  of  that  stated  in 
the  sixteenth  section  of  the  limitation  act,  which  is  ten  years,  and  hence  the 
pleas  of  five  years  constitute  no  bar  to  the  action. 

The  judgment  of  the  superior  and  appellate  courts  will  be  reversed,  and  the 
cause  remanded  to  the  superior  courti 


(125  111.  417) 

MORIARITY  V.  GALT, 

{Supreme  CmiH  of  IJMnois,    June  16, 1888.) 

IirjUNOTzoN— Action  on  Bond— Damages— Attornbt  F£Ks. 

Where  the  controversy  is  whether  a  judgment  is  a  lien  on  homestead  premises 
which  exceed  in  value  $1,000.  and  an  injunction  staying  execution  is  issued,  contin- 
gent upon  the  decision  of  this  question,  the  judgment  creditor  is  not  entitled,  upon 
a  final  decision  sustaining  the  lien  of  his  judgment,  to  attorney  fees  paid  in  defend- 
ing the  suit  upon  its  merits,  as  an  element  ox  damage  occasioned  by  the  injunction. 

Appeal  from  appellate  court.  Second  district. 

J*,  cfe  /.  Dinsmoor^  for  appellant. 

Our  supreme  court  has,  in  not  less  than  10  cases,  sustained  assessments  of 
attorney  fees  upon  dissolution  of  injunctions.  Buck  v.  Beekly,  45  111.  101; 
Misner  v.  Btdlard,  43  111.  470;  Directors  v.  Trustees,  66  111.  247;  Joslyn  v. 
Biekei'son,  71  111.  25;  Mason  v.  Shawneetown,  77  111.  533;  Cummings  v. 
Burleson.  78  111.  281;  Varst  v.  QaZe.  83  111.  136;  Trust  Co.  v.  Parks,  88  lU. 
170;  Cummings  v.  Mugye,  94  111.  186;  Marsh  v.  Morton,  75  111.  621. 

Manahan  &  Ward,  for  appellee. 

While  our  supreme  court  have,  in  sonde  injunction  cases,  allowed  counsel 
fees  to  the  defendant,  whenever  and  wherever  the  question  has  been  raised, 
fees  for  defending  the  suit  have  invariably  been  refused.  Jetme  v.  Osgood, 
57  111.  346;  Blder  v.  Sahin,  66  111.  131;  Weaver  v.  Fries,  85  111.  356;  Blair 
V.  Reading,  99  111.  615.  And  this  construction  has  been  followed  through- 
out  the  state,  as  settled  doctrine,  by  the  circuit  and  appellate  courts.  Gerard 
▼.  Gateau,  15  Bradw.  530.  This  distinction  is  also  upheld  by  the  following 
authorities:  Disbrow  v.  Garcia,  52  N.  Y.  654;  Wallace  v.  York,  45  Iowa, 
81;  2  High,  Inj.  g§  973,  974;  2  Suth.  Dam.  65,  68;  Allen  v.  Broionp  5  Lans. 
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511;  Hotchkiss  v.  Piatt,  8  Hun,  46;  Childs  v.  Lyons,  3  Rob.  (N.  Y.)  704; 
Strong  v.  V^orest,  15  Abb.  Pr.  427;  Campbell  v.  Metoalf,  1  Mont.  378; 
Allport  V.  -SfiWey,  2  Mont.  843;  Newton  v.  Russell,  87  N.  Y.  527:  Bur  gen 
V.  Sharer,  14  B.  Mon.  399;  where  it  is  stated  that  the  only  damages  which 
can  be  recovered  are  such  as  arise  from  the  injunction  itself,  and  not  such  as 
are  occasioned  by  the  suit  independent  of  the  injunction. 

Scott,  J.  The  original  suit  out  of  which  the  present  litigation  arises  was 
a  bill  brought  by  Thomas  A.  Gait  against  Michael  Moriarity,  plaintiff  in  a  cer- 
tain execution,  and  Thomas  S.  Beach,  sheriff,  to  prevent  defendants  from  cast- 
ing a  cloud  upon  the  title  of  certain  real  property  which  complainant  claimed 
to  own  in  fee-simple.  It  was  alleged  the  property  was  exempt  from  sale  un- 
der defendant's  execution  in  the  hands  of  the  sheriff,  because  it  was  at  the 
time  of  the  recovery  of  the  judgment  the  homestead  of  one  Mooney  and  wife, 
who  afterwards  by  deed  conveyed  it  to  complainant,  with  a  release  of  home- 
stead. A  temporary  injunction  was  asked  for  and  allowed  to  restrain  the 
sheriff  from  making  the  sale  until  the  further  order  of  the  court  in  the  .prem- 
ises. On  the  final  hearing  of  the  cause,  the  circuit  court  decided  the  prop- 
erty was  not  subject  to  sale  on  the  execution,  and  entered  an  order  making 
the  injunction  perpetual.  That  decree  was  aflSrmed  in  the  appellate  court  of 
the  Second  district,  but  the  judgment  of  the  appellate  court  was  afterwards 
reversed  in  this  court,  and  the  cause  remanded  to  that  court,  with  directions 
to  reverse  the  decree  of  the  circuit  court,  and  remand  the  cause  for  further 
proceedings  in  conformity  with  the  views  expressed  in  the  opinion  of  the  su- 
preme court.  That  was  done,  and  when  the  cause  was  redoclteted  in  the  cir- 
cuit court,  it  seems  defendant  Moriarity  entered  a  motion  to  dissolve  the  in- 
junction in  accordance  with  the  mandate  of  the  appellate  court.  Thereupon 
a  suggestion  of  damages  alleged  to  have  been  occasioned  by  the  injunction  was 
made,  and  the  court  was  asked  to  ascertain  and  assess  the  same  under  the  stat- 
ute. The  sum  demanded,  as  damages,  amounted  to  the  sum  of  $465.69,  most 
of  which  was  for  attorney  fees  in  and  about  the  defense  of  the  suit,  as  ap- 
pears from  the  bill  of  items  found  in  the  record.  The  injunction  previously 
awarded  was  dissolved,  and  the  suggestion  of  damiiges  was  referred  to  the 
master  in  chancery,  and  he  was  ordered  to  take  evidence,  and  report  as  to  the 
matter  of  damages.  Upon  the  evidence  taken  by  Iiim,  the  master  reported 
that  he  was  of  opinion  defendant  was  entitled  to  damages  in  a  sum  equal  to 
the  fair  value  of  all  the  services  rendered  by  his  solicitors  in  procuring  the  dis- 
solution of  the  injunction,  and  fixed  the  value  of  such  services,  from  a  fair 
estimate  of  all  the  evidence,  at  $400.  To  the  master's  report  12  exceptions 
were  filed  before  the  master,  all  of  which  he  overruled.  On  the  cause  coming 
on  to  be  heard,  on  the  suggestion  of  damages,  the  court  sustained  all  the  ex- 
ceptions taken  to  the  master's  report,  and  held  and  so  decreed  that  defendant 
Moriarity,  was  not  entitled,  under  the  proof  taken  and  reported  by  the  master, 
to  any  damages  by  reason  of  the  injunction;  and  thereupon  dismissed  tiie  bill, 
at  complainant's  cost.  That  decree  was  affirmed  in  the  appellate  court,  and 
defendant,  Moriarity,  brings  the  case  to  this  court  on  appeal. 

The  entering  of  a  motion,  as  was  done,  after  the  cause  was  sent  down  from 
the  appellate  court  to  dissolve  the  injunction,  was  the  doing  of  a  useless  thing. 
The  mandate  directed  the  circuit  court  to  proceed  in  conformity  with  the 
views  expressed  in  the  opinion  of  the  supreme  court,  and  that  was  equivalent 
to  a  direction  to  dismiss  the  bill.  When  that  should  be  done,  the  injunction 
would  cease  to  control,  without  any  specific  order  of  dissolution.  Even  if 
this  were  a  case  for  the  allowance  of  solicitor's  fees  as  damages,  the  amount 
fixed  ($400)  by  the  master  was  so  unreasonable,  in  view  of  the  character  of  • 
the  case,  that,  had  it  been  allowed,  it  would  not  be  permitted  to  stand  for  a  mo- 
ment. The  judgment  which  the  litigation  concerned  was  only  about  $600, 
and  had  the  sum  claimed  been  allow^  it  would  have  been  oppressive  in  the 
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extreme  upon  complainant  in  the  original  suit.  But  the  case  is  not  one  where 
solicitor's  fees  should  be  allowed  as  damages  recoverable,  as  on  the  dissolution 
of  an  injunction.  The  question  present^  by  the  bill  and  subsequent  plead- 
ings in  the  case,  for  decision,  was  whether  the  premises,  or  any  part  thereof, 
were  subject  to  levy  and  sale  on  the  execution  issued  on  the  judgment  in  favor 
of  defendant,  Moriarity,  after  they  had  been  sold  by  the  judgment  debtor;  or, 
in  other  words,  whether  a  judgment  becomes  a  lien  upon  any  portion  of  prop- 
erty occupied  by  a  debtor  and  his  family  as  a  homestead,  when  it  exceeds  in 
value  $1,000.  That  was  a  question  of  pome  difficulty,  and  one  about  which 
the  courts  disagreed.  Both  of  the  courts  below  through  which  the  case  came 
to  this  court  held  the  judgment  was  not  a  lien  upon  the  property,  or  any  por- 
tion of  it.  This  court,  however,  held  as  to  S1,000  of  the  lot  the  judgment 
created  no  lien,  and  could  not  be  enforced,  but  as  to  the  excess  in  value  the 
property  was  liable  to  be  levied  upon  and  sold  at  any  time  during  the  existence 
of  the  lien  of  such  judgment.  The  injunction  granted  was  simply  an  inci- 
dent to  the  principal  relief  sought  by  the  bill,  and  operated  to  sta}'  the  action 
of  the  sheriff  until  the  question  litigated  by  the  parties  could  be  judicially  de- 
termined. That  was  a  question  in  which  both  parties  were  interested,  and  com- 
mon prudence  would  dictate  tliat  no  sale  of  the  property  shou  id  be  made  while 
the  point  in  controversy  was  being  litigated  through  the  several  courts;  and 
it  would  seem  defendant  as  well  as  complainant  would  have  been  willing  to  a 
stay  of  proceedings  without  the  restraining  order  of  the  court  to  that  effect. 
There  was  in  fact  no  controversy  as  to  the  propriety  of  the  injunction.  It 
necessarily  followed  the  fate  of  the  bill.  If  it  should  be  held  the  judgment 
created  no  lien  on  the  premises,  then  it  would  be  continued;  but  if  it  should 
be  determined  it  was  a  lien  on  the  premises,  or  some  portion,  then  it  would 
fail,  as  a  matter  of  course,  with  the  dismissal  of  the  bill,  which  would  follow 
that  conclusion.  In  Wihon  v.  Haeckevt  85  111,  349,  it  was  said:  "It  is  not 
perceived  what  damage  appellees,  would  suffer  from  being  restrained  from 
selling  or  incumbering  the  land  while  the  title  was  in  litigation.'*  In  Blair 
V.  Reading,  99  111.  600,  the  case  of  Wilson  v.  Haecker  is  cited  with  approval, 
and  it  was  said :  **  The  propriety  of  suing  out  the  inj  unction  was  never  called  up 
or  considered  by  the  court  until  the  case  was  finally  considered  on  its  merits." 
What  was  said  in  both  of  these  cases  may  well  be  applied  to  the  facts  of  the  case 
in  hand.  It  is  not  perceived  what  damage  defendant,  Moriarity,  would  suffer 
from  the  sheriff  being  restrained  from  making  the  sale  while  the  question 
whether  the  judgment  was  a  lien  upon  the  premises  was  being  litigated,  nor 
was  the  propriety  of  the  suing  out  of  the  injunction  called  up  or  considered 
until  the  merits  of  the  case  had  been  passed  upon  by  this  court.  It  is  appar- 
ent the  expenses  incurred  on  account  of  solicitor's  fees  would  have  been  sub- 
stantially the  same  if  no  injunction  had  been  sued  out.  Had  the  preliminary 
injunction  been  refused,  the  bill  might  have  been  and  doubtless  would  have 
been  retained  to  ascertain  whether  complainant  was  entitled  to  relief,  and  the 
same  litigation  would  have  been  had.  The  circuit  court  and  the  appellate  court 
decided  wisely  and  justly  in  disallowing  the  claim  of  solicitor's  fees  as  dam- 
ages arising  out  of  the  issuing  of  the  injunction,  and  the  judgment  of  the  ap- 
pellate coui-t  will  be  affirmed. 

KmoHOFF  tj.  Union  Mut.  Life  Ins.  Co. 
(Supreme  Court  of  llUnoia.    June  16, 1888.) 

APPKAI/— APPELLA.TB  JUBISDICTION— ACTION  IKVOLVIWO  A  FRBBHOLD. 

Section  8  of  the  appellate  court  act  (1  Starr  &  C.  St.  HL  702,  par.  28,)  and  section  88 
of  the  practice  act,  (2  Starr  &  C.  St.  1842,  par.  89.)  excepting  from  the  juriadicuon 
of  the  appellate  court  cases  involving  a  freehold,  and  providing  that  appeals  and 
writs  of  error  in  Ruch  cases  shall  be  taken  to  the  supreme  court,  are  inapplicable  to 
a  bill  to  have  a  deed  declared  a  mortgage,  and  for  permission  to  redeem ;  and  an 
appeal,  in  such  case,  to  the  supreme  court,  will  be  dismissed. 
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Appeal  from  circuit  court,  Cook  county;  M.T.  Titley,  Judge. 

Bill  by  Elizabeth  Kircboff  against  the  Union  Mutual  Life  Insurance  Com- 
pany to  have  a  deed  absolute  on  its  face  declared  a  mortgage,  and  for  per- 
mission to  red(-em.  The  bill  was  dismissed,  and  complainant  appealed.  By 
section  8  of  the  appellate  court  act,  referred  to  in  the  opinion,  (1  Starr  &  C, 
St,  702,  par.  28,)  the  appellate  courts  "shall  exercise  appellate  jurisdiction 
only,  and  have  jurisdiction  of  all  matters  of  appeal  or  writs  of  error  from  the 
final  judgments,  orders,  or  decrees  of  any  of  the  circuit  courts,  or  in  the  su- 
perior court  of  Cook  county,  or  from  the  city  courts,  in  any  suit  or  proceed- 
ing at  law  or  in  chancery,  other  than  criminal  cases,  and  cases  involving  a 
franchise  or  fi-eehold  or  the  validity  of  a  statute.  Appeals  and  writs  of  error 
shall  lie  from  the  final  orders,  judgments,  or  decrees  of  the  circuit  and  city 
<X)urts,  and  from  the  superior  court  of  Cook  county,  directly  to  the  supreme 
court,  in  all  criminal  cases,  and  in  cases  involving  a  franchise  or  freehold, 
or  the  validity  of  a  statute."  Section  88  of  the  practice  act  (2  Starr  &  C.  St. 
1842,  par.  89)  provides  that  "appeals  from  and  writs  of  error  to  circuit  courts, 
the  superior  court  of  Cook  county,  the  criminal  court  of  Cook  county,  county 
■courts,  and  city  courts,  in  all  crinnnal  cases  below  the  grade  of  felony,  shall 
be  taken  directly  to  the  appellate  courts;  and  in  all  criminal  cases  above  th6 
grade  of  misdemeanors,  and  cases  in  which  a  franchise  or  freehold,  or  the  va- 
lidity of  a  statute,  or  construction  of  the  constitution,  is  involved,  and  in  all 
oases  relating  to  revenue,  or  in  which  the  state  is  interested  as  a  party  or 
otherwise,  shall  be  taken  directly  to  the  supreme  court." 

W.  S,  Harbert  and  George  R.  Daley,  for  appellant.  Zeonard  8wett  and 
P.  8.  Oroscup,  for  appellee. 

SCHOLFIELD,  J.  This  appeal  must  be  dismissed.  It  should  have  been 
taken  to  the  appellate  court  of  the  First  district,  and  it  is  therefore  improp- 
erly here.  The  bill  seeks  a  decree  declaring  a  certain  deed  absolute  on  its 
face  to  be  but  a  mortgage,  and  that  appellant  be  allowed  to  redeem  from  it  as 
fiuch.  The  material  allegations  of  the  bill,  so  far  as  they  are  necessary  to 
show  the  character  of  the  question  involved,  are  as  follows:  "That  on  or 
about  the  8th  day  of  May,  1871,  complainant,  together  with  her  husband, 
Julius  Kirchofl,  and  her  mother,  Angela  Diversey,  borrowed  of  the  Union 
Mutual  Life  Insurance  Company  the  sum  of  $60,000;  and,  to  secure  the  pay- 
ment thereof,  executed  their  promissory  note  for  said  sum,  payable  to  said 
<*ompany,  and  also  a  trust  deed,  to  Levi  D.  Boone,  as  trustee,  on  a  large  amount 
of  property,  including  lots  2  and  4,  in  block  21,  of  the  Canal  Trustees'  sub- 
division of  the  south  fractional  quarter  of  section  8,  township  89  north,  range 
14  east  of  the  third  principal  meridian,  being  situated  in  the  city  of  Chicago; 
that,  some  time  during  the  year  1878,  default  having  been  made  in  the  pay- 
ment of  said  indebtedness,  the  said  company  instituted  proceedings  for  the 
foreclosure  of  said  trust  deed;  that  thereupon  complainant,  through  her  said 
husband  as  her  agent,  offered  said  company  to  release  and  quitclaim  to  said 
company  all  her  lands  in  said  trust  deed  described,  provided  said  company 
would  allow  her  to  redeem  said  two  lots  hereinbefore  described  (one  of  which 
said  lots  was  occupied  by  her  as  a  homestead)  upon  payment  of  whatever  sum 
the  said  lots,  with  the  improvements  thereon,  should  be  valued  at  by  an  ap- 
praiser to  be  agreed  upon  by  said  company  and  complainant,  and  upon  such 
terms  of  payment  as  said  company  were,  at  or  About  that  time,  offering  to 
purchasers  of  its  real  estate,  to- wit,  in  ten  equal  annual  payments  or  install- 
ments, with  interest  until  paid  at  the  rate  of  6  per  cent,  per  annum,  and  to 
secure  the  paymerft  of  such  installments  by  a  mortgage  or  trust  deed  upon 
said  lots,  and  provided,  also,  that  said  company  would  take  the  lands  in  said 
trust  deed  described,  belonging  to  appellant,  in  full  satisfaction  of  the  indebt- 
edness held  by  it  against  herself  and  husband;  that  said  company  accepted  said 
•offer,  and  agreed  to  allow  such  redemption  by  complainant  upon  the  terms 
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and  for  the  consideration  aforesaid."  There  is  an  allegation  that  complain- 
ant has  performed  her  part  of  the  agreement,  and  the  prayer  of  the  bill  is  that 
she  may  be  allowed  to  redeem,  and  that  appellee  then  reconvey  to  her. 

Our  ruling  is  that  "a  freehold  is  involved,"  as  that  language  is  used  in  sec- 
tion 8  of  the  appellate  court  act,  and  in  section  88  of  the  practice  act,  (Laws 
1877,  pp.  70,  153,)  only  where  it  is  the  immediate  subject  of  litigation,  and 
the  one  party  directly  gains,  and  the  other  party  directly  loses,  by  the  judg- 
ment or  decree  then  entered,  a  freehold;  and  that  it  is  not  sufficient  that,  by 
the  effect  of  the  judgment  or  decree  then  entered,  a  freehold  will  ultimately 
result  to  the  one  party,  and  be  lost  to  the  other.  Railroad  Co,  v.  Wataon, 
105  111.  220:  Qalbraith  v.  Plasters,  101  111.  444.  And,  upon  this  principle, 
we  held  in  Land  Co.  v.  Peck,  112  lU.  432,  where  the  litigation  involved  the 
enforcement  of  liens  on  real  estate,  by  mortgage  and  otherwise,  the  estab- 
lishment of  such  liens,  the  release  of  and  redemption  from  them,  and  the  re- 
sistance of  such  redemption,  that  no  freehold  was  involved.  And  so,  upon 
like  principle,  we  have  held,  in  Kingsbury  v»  Sperry,  119  111.  279,  10  N.  E. 
Bep.  8,  that  a  decree  authorizing  a  guardian  to  execute  a  mortgage  does  not 
involve  a  freehold;  in  Pinneo  v.  Knox,  100  111.  471,  that  a  bill  to  foreclose 
a  mortgage  does  not  involve  a  freehold;  in  Hollings worth  v.  Koon,  113  111. 
443,  that  a  bill  to  redeem,  from  a  mortgage  does  not  involve  a  freehold,  and 
in  Mclntyre  v.  Yates,  100  111.  475,  that  a  bill  to  reform  a  mortgage,  and 
make  it  include  real  estate  omitted  by  mistake,  to  determine  the  priority  be- 
tween several  mortgages,  and  to  foreclose,  does  not  involve  a  freehold.  Kin- 
dred ruling  will  also  be  found  in  Cletneiit  v.  Reitz,  103  III.  815,  and  Carbine 
V.  Fox,  98  111.  146.  The  appeal  is  dismissed,  with  leave  to  appellant  to  with- 
draw record,  abstracts,  and  briefs. 


(125  in.  230) 

Hansen  et  ah  v,  Sghlesinger  et  ah 
(Sxipreme  Cov/rt  of  lUinois.    June  16, 1888.) 

1.  Judgment— By  CoNTEsaioN—AMENDifENT  of  Record. 

After  a  judgment  is  entered  on  a  warrant  of  attorney,  it  is  not  error  for  the  court 
to  refuse  to  amend  the  record,  on  defendant's  motion,  supported  by  affidavit,  so  as 
to  show  that  the  judgment  was  entered  at  an  earlier  hour  than  the  court  opened,  as 
the  record  imports  verity,  and  cannot  be  contradicted  by  parol. 

8.  Same— Setting  Aside. 

Where  a  judgment  was  entered  upon  a  warrant  of  attorney  for  the  correct  amount 
honestly  due,  the  fact  that  the  attorney  waived  defendant's  right  to  appeal,  which 
he  was  not  authorized  by  the  warrant  to  do,  is  no  ground  for  setting  aside  the  judg- 
ment, no  equitable  ground  for  setting  it  aside  being  shown. 

Error  to  appellate  court.  First  district. 

Grant  <fe  Brady  and  Frank  P.  LeffingweHl,  {N,  W.  Bliss,  of  counsel,)  for 
plaintiffs  in  eri-or.    Kratis,  Mayer  c&  Stein,  for  defendants  in  error. 

Scott,  J.  It  appears  from  the  record  in  this  court  that  the  Jn  ne  term,  1886, 
of  the  superior  court  of  Cook  county,  convened  on  the  7th  day  of  June,  1886,  the 
Hon.  Elliott  Anthony,  one  of  the  judges  of  that  court,  presiding;  that  after- 
wards, on  the  17tb  of  the  same  month,  in  the  same  year,  there  was  filed  in 
the  ofiTice  of  the  clerk  of  that  court  a  certain  declaiation,  note,  and  warrant  of 
attorney,  affidavit,  and  cognovit,  all  of  which  appear  in  full  in  the  transcript 
filed  in  this  court;  and  afterwards,  on  the  17th  day  of  June,  1886,  the  same 
being  one  of  the  days  of  the  June  term  of  said  court,  a  judgment  by  confes- 
sion was  entered  in  favor  of  Leopold  Schlesinger  and  David  Mayer  against 
Peter  Hansen,  Joseph  A.  Hansen,  and  Daniel  B.  Hansen  for  the  sum  of 
05,375.04.  On  the  26th  day  of  June,  1886,  being  one  of  the  days  of  the  said 
June  term  of  court,  defendants  appeared  and  entered  their  motions  to  have 
the  record  amended,  and  to  have  the  judgment  rendered  against  them  set  aside 
and  to  quash  the  execution  that  had  been  issued  on  such  judgment.  These 
several  motions  were  overruled  by  the  court,  and  its  decisions  in  that  respect 
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were  subsequently  affirmed  by  the  judgment  of  the  appellate  court  of  the  First 
district.  Although  the  questions  raised  on  this  record  have  been  elaborately 
argued,  the  views  entertained  by  this  court  may  be  briefly  stated.  Most  of 
the  principles  of  law  applicable  have  been  definitely  settled  by  the  previous 
decision  of  this  court  in  Hoche  v.  Beldam,  119  111.  320,  10  N.  E.  Bep.  191. 
and  need  no  further  discussion.  The  amendment  which  thedefendants  asked 
should  be  made  was  that  the  record  should  be  corrected  so  as  to  show  "that 
the  branch  of  the  court  which  is  presided  over  by  the  Honorable  Elliott  An- 
thony, one  of  the  judges  thereof,  did  not  open  on  the  17th  day  of  June,  1886, 
and  the  judge  did  not  take  his  seat  on  the  bench  till  10  o^clock  in  the  forenOon 
of  tliat  day;  that  the  direction  to  enter  such  judgment,  and  pursuatit  to  which 
it  was  entered,  was  indorsed  by  the  judge  upon  the  declaration  filed  in  the 
cause,  to  which  was  then  attached  the  cognovit,  note,  and  warrant  of  attorney 
filed  therewith;  that  such  indorsement  was  made  before  the  hour  of  10o*clock 
in  the  forenoon  of  said  17tli  day  of  June,  and  outside  of  the  court-room  which 
was,  at  that  date,  occupied  and  used  by  said  judge  for  the  holding  of  his  branch 
of  said  court. "  There  is  nothing  in  this  record  that  shows  it  was  error  or 
even  irregular,  if  the  direction  given  to  enter  the  judgment  was  in  fact  made 
before  the  hour  of  10  o^clock  on  the  day  it  was  rendered.  It  does  not  appear 
from  anything  in  this  record  that  the  court  was  not  then  in  open  session.  All 
that  appears  is  that  the  court  convened  for  that  term  on  the  7th  day  of  June, 
1886,  and  continued  i  n  session  u  ntil  th is  j  udgment  was  rendered.  Of  course  the 
presumption  will  be  indulged  the  court  took  the  usual  recess  from  one  day  to 
the  next,  and  over  Sundays;  but  at  what  hour  it  announced  it  would  resume 
its  sessions  on  the  succeeding  day  nowhere  appears  in  the  record.  It  might 
have  been  at  9  o* clock  in  the  forenoon,  for  anything  that  appears  in  this  rec- 
ord. "Not  is  there  anything  to  show  the  direction  given  by  the  judge  to  enter 
the  judgment  was  made  "outside  of  the  court-room''  which  at  that  date  was 
used  by  him  for  holding  a  branch  of  the  superior  court.  The  record  in  this 
respect  is  absolutely  silent.  It  is  plain,  therefore,  there  was  no  error  in  the 
court  in  refusing  to  amend  its  record.  Indeed,  it  does  not  appear  there  was 
anything  to  amend  by.  It  seems  idle  to  present  affidavits  of  the  clerk  of  the 
court  to  advise  the  judge  presiding  at  the  same  term  whether  he  had  directed 
a  judgment  to  be  entered  while  the  court  was  in  session  for  business,  or  at  an 
hour  when  he  was  not  transacting  the  business  of  the  court.  The  theory  of 
the  law  is  that  at  the  same  tern\all  proceedings  rest  in  the  breast  of  the  jud^ 
of  the  court,  and  he  can  amend  his  record  according  to  the  facts  within  his 
own  knowledge.  The  record  shows  the  judgment  in  this  case  was  rendered 
in  term-time,  and,  although  it  was  rendered  upon  a  cognovit,  the  same  pre- 
j sumptions  in  its  favor  will  be  indulged  as  in  case  of  ordinary  judgments  of 
I  courts  of  general  jurisdiction.  Bttsh  v.  Hanson,  70  III.  480.  But,  aside  from 
this  view,  it  was  expressly  ruled  by  this  court  in  Roche  v.  Beldam,  supra,  it 
could  not  be  shown  by  parol  the  judgment  was  in  fact  rendered  at  an  hour 
earlier  than  the  time  appointed  for  the  convening  of  the  court,  simply  by  an 
order  of  the  judge  "at  chambers,"  in  opposition  to  the  record  to  the  contrary. 
It  was  for  the  reason  the  record  imports  verity,  and  cannot  be  contradicted 
by  parol. 

In  respect  to  the  other  branch  of  the  motion,  unless  some  equitable  ground 
was  shown,  the  judgment  could  not  be  set  aside  and  the  execution  quashed. 
Rising  v.  Brainard,  36  111.  79;  Farwell  v.  Meyer,  Id.  510.  None  has  been 
shown  in  this  case.  There  is  no  pretense  the  judgment  was  not  confessed  for 
the  exact  amount  honestly  due  to  plaintiffs  from  defendants.  If  the  attor- 
ney waived  more  than  he  was  authorized  to  do  by  the  warrant  of  attorney  in 
respect  to  defendants'  right  to  an  appeal  or  writ  of  error,  it  is  obvious  it  did 
them  no  harm,  for  they  have  now  had  their  day  in  court,  notwithstanding  tho 
action  of  their  attorney  of  which  complaint  is  made.  The  judgment  of  the  ap- 
pellate court  will  be  affirmed. 
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(126  III.  410) 

Faibbank  Canning  Co.  f.  Innbs. 
(Supreme  Court  of  lllinoU.    June  16, 1888.) 

1.  AFPBAii—REViBW— Weight  and  Sufficienot  of  Evibbnoe. 

In  Illinois,  in  an  action  for  damages  resulting  from  the  death  of  plaintiff's  intes- 
tate, the  finding  of  the  appellate  court  as  to  the  question  of  defendant's  negligence 
is  conclusive  on  the  supreme  court. 

2,  Trial— Instruction— Refusal  of  Spectfio  Instructions. 

It  is  not  error  to  refuse  specific  instructions  where  the  general  charge  and  the  In- 
structions given  fully  state  the  law  applicable  to  the  facts  of  the  < 


Appeal  from  appellate  court,  First  district. 

Action  on  the  case  by  Elizabeth  C.  Innes,  administratrix,  against  the  Fair- 
bank  Canning  Company,  to  recover  damages  resulting  from  the  death  of 
George  Innes,  alleged  to  have  occurred  through  the  careless,  negligent,  and 
defective  construction  of  an  elevator  of  which  he  was  in  charge  as  defendant's 
employe.  The  appellate  court  atiirmed  the  judgment  of  the  superior  court  of 
Cook  county  in  favor  of  plaintiff.    Defendant  appeals. 

Joh7i  C.  Richberg,  for  appellant.    John  B»  iskinnevt  for  appellee. 

Scott,  J.  The  questions  raised  on  the  record  In  this  case  consist  mostly 
of  controverted  questions  of  fact  which  admit  of  no  discussion  in  this  court. 
The  suit  was  brought  by  the  administratrix  to  recover  damages  resulting  to 
the  next  of  kin  of  George  Innes,  whose  death  it  is  alleged  was  caused  by  the 
negligent  conduct  of  the  Fairbank  Canning  Company.  Decedent,  at  the  time 
he  received  the  injuries  that  caused  his  deatli,  was  in  the  employ  of  defend- 
ant, and  was  in  charge  of  the  freight  elevator  used  in  its  packing-house. 
The  ground  of  recovery,  as  alleged,  is  that  the  elevator  upon  which  decedent 
was  engaged  was  so  improperly,  negligently,  and  carelessly  constructed  that 
it  became  displaced  and  broken,  and  by  reason  thereof,  while  decedent  was 
operating  it  with  due  care,  it  fell  to  the  basement  with  such  force  and  vio- 
lence as  to  cause  his  death.  The  evidence  bearing  on  the  question  of  negli- 
gence on  the  part  of  defendant,  in  respect  to  the  defective  construction  of  the 
elevator,  has  been  subjected  to  examination,  and  it  is  seen  there  is  evidence 
tending  to  sustain  the  averments  of  the  declaration  in  that  regard,  and  that 
precludes  all  discussion  in  this  court.  Whether  defendant  had  been  guilty  of 
negligence  in  the  manner  of  the  construction  of  the  elevator  was  a  contro- 
verted question  of  fact,  and  In  all  such  cases  the  findings  of  the  appellate  court 
as  to  such  questions  are  conclusive  upon  this  court. 

Some  evidence  was  permitted  to  go  to  the  jury  over  the  objections  of  de- 
fendant, but,  on  examination,  it  is  seen  that  the  errors  in  this  respect,  if  any 
exist,  are  so  slight  as  to  be  of  no  serious  consequence, — certainly  there  was 
nothing  in  the  rulings  of  the  court  as  to  the  admission  of  evidence  that  would 
warrant  a  reversal  of  the  judgment. 

It  is  said  it  was  error  in  the  trial  court  to  refuse  certain  Instructions  asked 
by  defendant.  No  instructions  were  given  for  plaintiff.  Quite  a  number, 
however,  were  given  on  behalf  of  defendant,  and  this  court  fully  concurs  with 
the  appellate  court  in  its  conclusion.  The  law  applicable  to  the  facts  was 
stated  with  sufficient  fullness  in  the  instructions  given.  No  others  were 
needed  to  an  understanding  of  the  true  issues  involved.  It  is  also  seen  that 
the  substance  of  the  refused  instructions  w^ere  in  a  large  measure,  at  least, 
embodied  in  the  charges  given,  and  the  court  was  under  no  duty  to  give  the 
same  tning  a  second  time.  The  judgment  of  the  appellate  court  will  be  af- 
firmed. 
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(110  N.  Y.  170) 

Tarbell  «.  BoTAi.  ExoH.  SHiFPiNa  Co.,  Lknited.i 

(Court  of  Appeals  of  New  Tork.    June  S»,  1888.) 

!•  Carbibbs— Common  Carrier  of  Goods— -Termtkation  op  Carriage. 

In  an  action  against  a  oommoD  carrier  for  the  loss  of  goods  shipped  on  defend- 
ant's steamer,  it  appeared  that  notioe  of  the  arriyal  of  the  steamer  on  November  25, 
18&2,  was  given  the  owners  the  same  day;  that  the  goods  were  discharged  on  the 
27th;  and  that  the  owners  had  three  fuU  d^s  in  which  to  remove  it  before  Decem- 
ber Ist,  when  it  was  discovered  that  part  ox  the  goods  had  been  lost  since  the  29th. 
Held,  that  defendant's  liability  as  a  carrier  had  ceased,  as  the  owners  had  had  suf- 
ficient time  by  the  exercise  of  due  diligence  to  remove  them. 

S.  Sams— LiABiLiTT  as  Warbhousbmen— Nbouobkcb. 

It  appeared  that  the  goods  were  discharged  from  defendant's  steamer  upon  its 
private  wharf ,  to  which  only  defendant,  and  those  permitted  by  it,  had  access;  that 
the  owner  haa  constructive  possession  of  them,  but  delayed  removing  thein,  and 
left  them  in  charge  of  defendant,  during  whioh  time  they  were  lost.  It  was  de- 
fendant's rule  that  no  goods  shoula  be  taken  from  the  wharf  without  a  receipt,  but 
no  receipt  was  taken  for  the  missing  goods.  Held,  that  defendant  was  negligent 
in  not  takinfi:  a  receipt,  as  the  property  could  not  have  been  removed  without  its 
consent,  tacit  or  otherwise. 

8.  Same— Bill  or  Lading— Limitation  on  Liability. 

A  common  carrier  is  not  relieved  from  liability  for  goods  lost  by  its  negligence, 
by  a  contract  of  aifreiehtment  exempting  it  from  liability  for  loss  by  theft,  when 
its  liability  as  carrier  had  ceased  when  the  loss  occurred.* 

4.  Appeal— Revibw—Waivbr  op  Objection. 

Where  an  action  for  the  lose  of  goods  is  tried  without  objection  on  two  theories, 
one  on  the  contract  of  affreightment,  and  the  other  for  not  taking  proper  care  oi 
.  the  property  after  its  delivery  on  defendant's  wharf,  defendant  cannot,  on  appeal 
'  raise  the  point  that  the  complaint  only  states  the  first  cause  of  action. 

This  action  was  brought  by  Charles  W.  Tarbell  against  the  Royal  Exchange 
Shipping  Company,  Limited,  to  recover  damages  for  the  non*delivery  in  New 
York  of  63  slabs  of  tin,  part  of  a  sliipment  of  1,702  slabs,  made  at  Singapore, 
India,  September  7, 1882,  under  a  bill  of  lading  stipulating  that  the  tin  shou]d 
be  transported  fromSingapoi*e  to  London  per  ihe  steamer  Thibet,  and  thence, 
by  a  steamer  of  the  Monarch  line,  to  Kew  ITork.  The  York  City,  having  the 
consignment  of  tin  on  board,  arrived  at  her  wharf  in  Jersey  City  on  Saturday^ 
November  25, 1882.  On  the  same  day,  notice  was  given  by  the  agents  of  the 
defendants  to  Mayer  Bros.  &  Co.,  the  assignees  of  the  bill  of  ladinflTi  of  the 
arrival  of  the  vessel,  and  on  that  day  Miayer  Bros.  &  Co.  entered  the  tin  at  the 
custom-house,  and,  there  being  no  duty  on  tin,  obtained  a  free  permit  for  its 
discharge.  On  Monday,  the  27th,  the  consignees  paid  the  freight  to  the  ship's 
agents,  who  thereupon  gave  to  Mayer  Bros.  &  Co.  a  delivery  drder,  addressed 
to  the  delivery  clerk  of  the  Monarch  line  at  Pavonia  ferry,  Jersey  City,  for 
the  delivery  of  the  tin.  Mayer  Bros.  &  Co.,  presented  to  and  left  with  the 
delivery  clerk,  on  the  same  day,  the  custom-huuse  permit  and  the  delivery  or« 
der,  with  an  Indorsement  on  the  latter,  ** Deliver  to  our  order  only."  Before 
the  arrival  of  the  vessel,  Mayer  Bros.  &  Co.  had  sold  to  one  Peter  Hayden 
generally  25  tons  of  tin  to  arrive,  and  he  had  made  a  similar  sale  to  Lucius 
Hart  &  Co.  On  the  afternoon  of  Novembdr  27th,  Mayer  Bros.  &  Co.  sent  a 
weigher  to  the  defendant's  wharf  to  weigh  the  tin,  iiistrucling  him  to  sepa« 
rate  it  into  lots  of  five  tons  each,  and  to  mark  the  lots  consecutively  "1,"  '*2," 
"3,"  **4,"  "5,"  etc..  The  weigher,  on  reaching  the  wharf,  found  that  the  tin 
had  not  been  discharged  from  the  vessel,  but  was  told  by  the  delivery  clerk 
that  it  would  be  discharged  right  off.  lie  did  not  wait,  but  returned  to  the 
wharf  on  the  morning  of  Tuesday,  the  28th,  about  8  o  clock,  and  then  found 
about  30  tons  discharged,  and  lying  on  the  wharf.    He  weighed,  and  divided 

» Reversing  53  Supef .  Ot.  IflO. 

*  Respecting  the  right  of  comipon  carriers  to  limit  their  liabilitv  1^  contract,  see  Rail- 
road Co.  V.  Riordan,  (Pa.)  13  AtL  Rep.  824,  and  note;  Express  Co.  v.  Darnell,  (Tex.)  d 

5.  W.  Rep.  765,  and  note.  .  -»  v        / 
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it  iuto  five-ton  lots,  numbered  it  as  instructed,  and  completed  the  weighing 
about  11  o'clock,  and  about  noon  of  that  day  sent  returns  of  the  weights  to 
Mayer  Bros.  &  Co.  About  1  o'clock  of  the  same  day,  Mayer  Bros.  &  Co.,  in 
fulfillment  of  the  contract  of  sale  to  Peter  Hayden,  sent  to  him  an  order  in 
writing  on  the  delivery  clerk  of  the  vessel  for  the  delivery  to  him  of  lots  1,  2, 
3,  4,  5,  of  the  tin;  and  with  the  order  sent  the  weigher's  return  of  the  said 
Qye  lots.  Peter  Hayden  at  once  indoraed  the  order  to  Lucius  Hart  A  Co.,  his 
vendees,  and  between  1  and  3  o'clock  delivered  it,  with  the  weigher's  return, 
to  that  firm.  Luci  us  Hart  &  Co.  made  no  effort  to  take  the  tin  that  day.  On 
the  morning  of  November  29th,  they  sent  two  trucks,  one  double  and  one 
single  horse  truck,  to  the  wharf  to  take  tin.  The  drivers  were  accompanied 
by  one  James  Coughran,  an  employe  of  Lucius  Hart  &  Co.,  who  handed  to 
and  left  with  the  delivery  clerk  the  order  for  lots  1, 2,  3,  4,  5.  The  two-horse 
truck,  before  noon,  drew  two  loads  of  the  tin  to  the  store  of  Lucius  Hart  & 
Co.,  in  New  York,  in  all  about  four  tons,  and  the  one-horse  truck  one  load, 
consisting  of  about  one  ton,  and  no  more  was  drawn  on  that  day.  The  next 
day,  the  BOth,  was  Thanksgiving  day.  Lucius  Hart  &  Co.  did  not  send  to 
the  wharf  at  all  on  that  day,  though  the  wharf  was  open  for  business,  and 
other  merchants  se«it  for  and  took  away  goods  on  that  day.  On  the  morning 
of  December  1st,  it  was  found  that  the  piles  of  tin  included  in  the  order  to 
Lucius  Hart  &  Co.  had  been  disturbed,  and  that  63  slabs  of  tin  were  miss- 
ing; but  when  the  63  slabs  were  taken  away,  or  by  whom,  or  under  what  cir* 
cumstances,  is  not  disclosed.  The  trial  judge  found  explicitly  that  they  were 
not  stolen,  although  there  is  an  apparent  inconsistency  between  this  finding 
and  an  expression  in  a  finding  proposed  by  the  defendants,  adopted  by  the 
judge,  in  which,  after  stating  that  on  the  morning  of  December  1st  investi- 
gation showed  that  63  slabs  were  missing,  the  finding  concludes:  "No  clue 
to  the  stolen  tin  was  ever  obtained."  The  trial  court  found,  oa  the  request 
of  the  defendants,  as  follows:  "The  part  of  the  wharf  where  the  tin  lay  was 
the  private  wharf  of  the  defendants.  It  was  covered  with  a  substantial  build- 
ing, the  doors  of  which  were  locked  at  night.  Two  watchmen  were  employed 
by  the  defendant  to  watch  the  wharf  by  day,  and  four  by  night;  and  due  care 
had  been  taken  in  their  selection.  There  was  also  a  competent  person  in  the 
employ  of  the  defendant  to  keep  a  tally  of  the  cargo  taken  away  by  merchants, 
and  to  take  receipts  for  it."  It  was  shown  that  the  delivery  of  cargo  landed 
on  defendants'  wharf,  to  consignees,  was  under  the  direction  and  supervis- 
ion of  the  delivery  clerk  and  his  subordinates.  But  the  delivery  clerk  had 
been  instructed  by  the  defendants  not  to  deliver  goods  to  cartmen  without 
taking  a  receipt,  and  it  was  his  duty  to  take  receipts  for  goods  before  he  per- 
mitted them  to  be  taken  from  the  wharf.  The  practice  was  for  the  gateman 
to  count  the  load,  and  take  the  cartman's  receipt  in  a  book  provided  for  that 
purpose,  after  the  goods  were  loaded,  and  before  the  cartman  left  the  pier. 
Madigan,  the  delivery  clerk,  testified  that,  when  he  knew  the  cartmen,  he 
sometimes  permitted  them  to  take  goods  without  receipting  for  them.  There 
were  no  receipts  taken  for  the  63  slabs  in  question.  The  three  loads  taken 
on  the  29th  were  receipted  for  according  to  the  rule,  as  were  also  the  loads 
subsequently  taken  by  Lucius  Hart  &  Co.,  constituting  the  remainder  of  the 
25  tons  purchased  by  them,  less  the  63  slabs;  the  receipts  being  in  form, 
"Received  in  good  order,  from  on  board  the  SS.  York  City,  the  following  pack- 
ages for  Mayer  Bros.  &  Co.,"  with  a  statement  of  the  number  of  slabs*  the 
date,  the  number  of  the  cart,  and  signed  by  the  cartman.  After  the  discov- 
ery of  the  loss  of  the  63  slabs,  the  defendants,  by  their  agents,  made  diligent 
inquiry  to  ascertain  what  had  become  of  them,  but  were  wholly  unable  to 
trace  them.  Each  slab  weighed  more  than  100  pounds.  The  trial  judge 
found  that  the  defendants  were  negligent  in  not  warehousing  the  tin,  and 
also  that  the  delivery  clerk  was  negligent  in  permitting  goods  to  be  removed 
from  the  dock  without  taking  receipts  from  the  cartmen  in  every  instance. 
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and  that  his  negligence  was  the  negligence  of  the  defendants.  Due  demand 
for  the  tin  was  made  of  the  defendants  before  suit  brought.  The  trial  judge 
directed  judgment  for  the  plaintiff  for  the  value  of  the  missing  tin,  on  two 
grounds:  First,  that  it  was  liable  as  carrier;  and,  second,  if  this  relation  had 
terminated,  it  was  liable  as  a  warehouseman  for  ne^rligence.  Ttie  general 
term  reveraed  the  judgment  on  the  ground  that  the  defendants*  responsibility 
as  carrier  had  terminated  by  a  delivery  of  the  tin  to  Mayer  Bros.  &  Co.  be- 
fore the  loss  in  question,  taking  no  notice  of  the  other  ground  of  liability,  on 
which  the  judgment  also  proceeded.  Other  facts  are  referred  to  in  the  opin- 
ion. 
Charles  Blandy,  for  appellant.     Wm.  Allen  Butler^  for  respondent. 

Andbews,  J.,  (after  stating  tJie  facts  as  above.)  The  bill  of  lading  con- 
tained special  clauses  dedning  the  obligation  of  the  carrier  in  respect  to  the 
delivery  of  the  goods,  and  also  the  duty  of  the  consignees  as  to  receiving 
them.  By  the  first  of  the  clauses  referred  to,  the  goods  were  "to  be  deliv- 
ered from  the  ship's  deck  (where  the  ship-owner's  responsibility  shall  cease) 
at  the  port  of  New  York;"  and  by  the  second  it  was  declared  that  the  goods 
were  "to  be  received  by  the  consignees  immediately  the  vessel  is  ready  to  dis- 
charge, or  otherwise  they  will  be  landed  and  stored  at  the  sole  expense  and 
risk  of  the  consignee,  in  the  warehouses  provided  for  that  purpose,  or  in  the 
public  store,  as  the  collector  of  the  port  of  New  York  shall  direct."  Among 
the  exceptions  in  the  bill  of  lading  is  one  against  loss  by  "pirates,  robbers, 
thieves,  etc.,  whether  such  perils  or  things  arise  from  the  negligence,  default, 
or  error  in  judgment  of  the  pilot,  master,  mariners,  engineers,  stevedores, 
agents,  or  other  persons  in  the  service  of  the  ship-owner,  and  occur  before, 
during  the  voyage,  or  at  the  port  of  discharge."  It  is  conceded  that  the  68 
slabs  of  tin,  the  value  of  which  the  plaintiff  seeks  to  recover  in  his  action, 
have  been  lost,  and  have  never  come  to  the  actual  possession  of  Mayer  Bros. 
&  Co.,  or  their  assignees.  The  necessary  conclusion  from  the  evidence  is  that 
they  were  removed  from  the  wharf  of  the  defendants,  after  they  had  been  dis- 
charged from  the  ship,  by  some  one,  without  authority  of  the  true  owner. 
The  linding  that  they  were  not  taken  by  theft  leads  to  the  alternative  conclu- 
sion that  they  were  taken  by  some  person  other  than  the  true  owner  by  mis- 
take, but  with  the  passive  acquiescence,  at  least,  of  the  persons  in  charge  of 
the  wharf.  If  the  original  taking  was  not  felonious,  it  is  diflicult  to  resist 
the  conclusion  that  there  was  a  subsequent  felonious  appropriation,  in  view 
of  the  fact  that  the  property  has  never  been  returned,  and  that  all  efforts  to 
trace  it  have  proved  unavailing.  But,  whether  taken  by  felony  or  mistake, 
there  can  be  no  reasonable  doubt  that  the  tin  in  question  passed  from  the 
wharf  of  the  defendants  through  the  usual  gate  through  which  goods  were 
taken,  and  under  the  observation  of  the  persons  in  charge.  The  weight  of 
each  slab  exceeded  100  pounds.  The  ship  lay  against  the  wharf.  The  Wharf 
was  inclosed  on  all  sides.  On  the  water  side  there  was  a  gate  for  the  dis- 
charge of  cargo  onto  the  pier.  There  were  two  other  gates,  one  for  the  en- 
tnuice  of  trucks,  and  one  through  which  the  loaded  trucks  passed  on  leaving 
the  wharf.  It  is  a  reasonable  inference  that,  whether  the  tin  was^taken  by 
felony  or  mistake,  the  loss  would  have  been  prevented  if  the  defendants' 
agents  in  charge  of  the  wharf  had  required  from  the  person  taking  the  tin  an 
exhibition  of  his  authority,  and  had  followed  the  rule  prescribed  by  the  de- 
fendants, requiring  the  gateman  to  inspect  goods  passing  the  gate,  and  to 
take  receipts  from  cartmen  before  permitting  goods  to  leave  the  wharf.  It  is 
not  claimed  that  any  authority  was  exhibited  to  the  defendants'  aj^ents  other 
than  the  original  order  of  Mayer  Bros.  &  Co.,  indorsed  to  Lucius  Hart  &  Co. 
on  the  28th,  to  deliver  the  25  tons  of  tin  embraced  in  the  order,  nor  that  any 
receipt  was  taken  by  the  gateman  for  the  63  missing  slabs.  The  trial  judge 
found,  in  substance,  that  the  defendants  never  delivered  the  tin  pursuant  to 
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their  contract  of  carriage,  but  held  it,  at  the  time  of  the  loss,  in  their  capacity 
•of  carriers,  subject  to  the  rigorous  liability  imposed  upon  carriers  by  the  com- 
mon law,  except  as  modified  by  the  bill  of  lading,  and  that  the  tin  was  not 
lost  by  any  of  the  perils  excepted  in  the  bill  of  lading.  But  the  trial  judge 
placed  the  right  of  the  plaintiff  to  recover  on  an  additional  ground,  viz.,  act- 
ual negligence  on  the  part  of  the  defendants*  agents  and  servants  in  the  care 
of  the  goods  while  on  the  wharf,  by  reason  of  which  they  were  lost;  and  held 
that,  assuming  they  were  not  liable  as  carriers  under  the  contract  of  affreight- 
ment, the  were  liable  for  a  breach  of  duty  to  use  ordinary  care  in  the  protec- 
tion and  preservation  of  the  goods. 

We  concur  in  the  conclusion  of  the  general  term  that  the  judgment  of  the 
trial  court  cannot  be  supported  on  the  liability  of  the  defendants  as  carriers 
under  the  bill  of  lading.  The  general  principle  that  the  duty  and  obligation 
of  a  common  carrier  by  water  does  not  ipso  facto  cease  on  the  unloading  of 
goods  from  the  ship,  and  their  deposit  upon  a  wharf,  and  especially  wliere  the 
place  of  discharge  is  also  the  terminus  of  the  particular  voyage,  is  the  settled 
doctrine  of  this  court,  and  the  generally  accepted  doctrine  of  the  maritime 
law.  The  obligation  of  the  ship-owner  is  not  only  to  carry  the  goods  to  the 
port  of  destination,  but  to  deliver  them  there  to  the  consignee.  But  a  deliv- 
•ery  which  will  discharge  the  carrier  may  be  constructive,  and  not  actual.  To 
constitute  a  constructive  delivery,  the  carrier  must,  if  practicable,  give  notice 
to  the  consignee  of  the  arrival;  and  when  this  has  been  done,  and  the  goods 
4ire  discharged  in  the  usual  and  proper  place,  and  reasonable  oppoitunity  af- 
forded to  the  consignee  to  remove  them,  the  liability  of  the  carrier,  as  such, 
terminates.  The  duty  of  the  consignee  to  receive  and  take  the  goods  is  as 
imperative  as  the  duty  of  the  carrier  to  deliver.  Both  obligations  are  to  be 
reasonably  construed,  having  reference  to  the  circumstances.  The  stringent 
liability  of  the  carrier  cannot  be  continued  at  the  option,  or  to  suit  the  con- 
venience, of  the  consignee.  The  consignee  is  bound  to  act  promptly  in  tak- 
ing the  goods;  and,  if  he  fails  to  do  so,  whatever  other  duty  may  rest  upon 
the  carrier  in  respect  to  the  goods,  his  liability  as  insurer  is  by  such  failure 
terminated.  Redmond  v.  Steatn-Boat  Co.,  46  N.  Y.  578;  Hedges  v.  Railroad 
Oo„  49  N.  Y.  223.  In  the  present  case,  prompt  notice  of  the  arrival  of  the 
goods  was  given  by  the  defendant  to  Mayer  Bros.  &  Co.  They  were  dis- 
>charged  from  the  ship  on  Monday,  November  27th,  and  deposited  on  the 
proper  wharf.  The  consignees  had  three  full  days  thereafter  in  which  they 
could  have  removed  the  tin  before  the  1st  of  December,  the  day  when  the  loss 
was  discovered.  They  were  not  prevented  from  removing  it  from  the  wharf 
during  those  days  by  any  act  of  the  defendants,  or  by  any  vis  major,  and  it 
is  very  clear  that  its  removal  during  that  time  was  practicable  in  the  exercise 
of  due  diligence  by  the  consignees.  See  Richardson  v.  Qoddard,  23  How.  28. 
Under  these  circumstances,  the  defendant,  under  the  authorities,  must  be 
held  to  have  made  delivery  of  the  tin  under  their  contract  as  carriers,  and  to 
have  discharged  themselves  from  its  custody  as  such;  and  as  the  loss,  upon 
the  evidence  and  findings,  must  be  held  to  have  occurred  after  notice  to  the 
consignees  of  arrival,  and  the  lapse  of  a  reasonable  time  for  the  removal  of 
the  tin  frj)m  the  wharf,  the  general  term  properly  overruled  the  first  ground 
of  liability  asserted  by  the  plaintiff.  The  general  duty  of  a  carrier  to  deliver, 
and  of  a  consignee  to  receive,  as  defined  in  the  authorities  to  which  we  have 
referred,  is  not,  we  think,  essentially  changed  by  the  clause  in  the  bill  of 
lading  that  the  goods  are  to  be  delivered  "from  the  ship's  deck,  when  the 
ship-owners*  responsibility  shall  cease,"  or  by  the  clause  that  the  goods  are  to 
be  received  by  the  consignee  "immediately  the  vessel  is  ready  to  discharge." 
See  Collins  v.  Burns,  63  N.  Y.  1;  Qleadell  v.  Thomson,  56  N.  Y.  194.  The 
defendants,  in  our  view,  are  not  liable  as  carriers,  for  the  reason  that  they 
had  made  delivery  as  such  according  to  the  general  rule  governing  the  Uabii* 
ity  of  carriers  by  water. 
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But  thiis  conclusion  does  not  meet  the  other  groand  of  liability  asserted,  and 
found  by  the  ti'lal  court,  viz.,  that  the  defendants  neglected  to  exercise  due  and 
proper  care  of  the  tin,  and  negligently  permitted  it  to  be  taken  from  their 
wharf  by  strangers,  which  is  the  substance  of  the  findings  on  this  branch  of 
the  case.  It  is  claimed  by  the  learned  counsel  for  the  respondents  that  this 
cause  of  action  w^as  not  alleged  in  the  complaint,  and  that  the  action  was 
brought  exclusively  upon  the  contract  of  affreightment,  and  the  duty  of  the 
defendants  to  make  delivery  unde;  the  bill  of  lading.  The  case  was  tried  upon 
both  theories  of  liability;  and  no  objection  was  made  that  a  cause  of  action 
for  negligence  in  not  properly  caring  for  the  tin  after  the  strict  liability  of  the 
defendants  as  carriers  had  ceased,  was  not  within  the  issues.  It  is  now  too 
late  to  take  this  objection.  See  Wellington  v.  Morej/,  90  N.  Y.  656;  Vann 
V.  Rouse,  94  N.  Y.  407. 

There  can  be  no  doubt,  we  suppose,  that  in  many  cases  a  carrier's  whole 
duty  in  respect  to  goods  carried  by  him  is  not  discharged  by  a  constructive 
delivery  terminating  his  strict  responsibility  na  carrier.  Although  a  con- 
signee may  neglect  to  accept  or  receive  the  goods,  the  carrier  is  not  thereby 
justified  in  abandoning  them,  or  in  negligently  exposing  them  to  injury.  The 
law  enables  him  to  wholly  exempt  himself  from  responsibility  in  such  a  con- 
tingency by  giving  him  the  right  to  warehouse  the  goods.  When  this  is  done, 
he  is  no  longer  liable  in  any  respect;  and,  if  they  are  subsequently  lost  by  the 
negligence  of  the  warehouseman,  the  carrier  is  not  liable.  Redmond  v.  SUamr 
boat  Co.,  46  N.  Y  578,  and  cases  cited.  But  so  long  as  he  has  the  custody 
of  the  goods,  although  there  h&s  been  a  constructive  delivery  wliich  exempts 
him  from  liability  as  carrier,  there  supervenes,  upon  the  original  contract  of 
carriage,  by  implication  of  law,  a  dnty,  as  bailee  or  warehouseman,  to  take 
ordinary  care  of  the  property.  This  duty  of  ordinary  care  rested  upon  the 
defendants  in  this  case.  The  tin,  it  is  true,  was  placed,  by  the  act  of  the  de- 
fendants, under  the  dominion  of  the  consignees,  for  the  purposes  of  weighing 
and  removal ;  but  nevertheless,  as  between  the  defendants  and  the  consignees 
and  their  assignees,  the  actual  custody  of  the  part  not  removed  by  the  con- 
signees or  their  assignees  remained  at  all  times  in  the  defendants.  It  was 
deposited  on  their  pdvate  wharf,  to  which  alone  they,  their  servants,  and 
those  permitted  by  them,  had  access.  The  tin  could  not  have  been  removed 
against  their  consent.  It  was  in  fact  removed  by  some  one  unknown,  by  their 
tacit  acquiescence;  doubtless  without  any  fraud  on  their  part,  but  neverthe- 
less its  removal  by  a  stranger  was  made  possible  by  reason  of  an  omission  on 
the  part  of  the  defendants'  servants  to  take  the  precautions  against  misdeliv- 
ery which  the  defendants  had  deemed  it  proper  to  prescribe  to  prevent  such 
an  occurrence.  The  trial  court  found  that  the  omission  to  take  these  precau- 
tions wa^  negligence.  We  do  not  perceive  why  this  finding  is  not  suppoi-ted 
by  evidence.  If  there  was  negligence  on  the  part  of  the  servants  of  the 
defendants  which  occasioned  or  contributed  to  the  loss,  the  doctrine  of  re- 
spondeat superior  applies,  and  makes  it  in  law  the  negligence  of  the  defend- 
ants.  The  delay  of  the  consignee's  in  removing  the  tin  had  no  legal  connec- 
tion with  this  breach  of  duty  by  the  defendants,  and  cannot  justly  be  consid* 
(Ted  as  a  concurring  cause  of  the  loss.  The  exceptions  in  the  bill  of  lading 
of  loss  by  tliieves,  etc.,  do  not  exempt  the  defendants  from  liability,  for  the 
reasons — First,  that  it  was  found  by  the  trial  court  that  the  tin  was  not  lost  by 
theft;  and,  second,  by  the  true  construction  of  the  contract,  the  perils  excepted 
were  those  which  should  happen  before  or  during  the  voyage,  and  while  the 
goods  were  in  the  possession  of  the  carriers  as  such  under  the  bill  of  lading. 
Upon  the  whole  case,  we  are  of  opinion  that  the  original  judgment  is  sup- 
ported upon  the  ground  of  actual  negligence  of  the  defendants,  after  the  con- 
tract of  carriage  had  been  performed,  in  omitting  to  exercise  ordinary  care  in 
the  custody  of  the  tin.  It  was  found  by  the  trial  judge,  upon  the  request  of 
the  counsel  for  the  defendants,  that  the  plaintiff  owned  by  assignment  the 
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claim  in  suit;  and  no  question  can  now  be  made  as  to  the  right  of  the  plain* 
tiff  to  maintain  the  action.    For  the  reasons  stated  we  think  the  general  term 
erred  in  reversing  the  judgment,  and  the  order  of  reversal  should  therefore  be 
reversed,  and  the  judgment  of  the  trial  court  affirmed. 
All  concur,  except  Earl  and  Gray,  JJ.,  not  votipg. 


(110  N.  Y.  154)  __  *      ,  T  ^      T  t 

Wood  et  al.  v.  Ludlow  et  al.^ 
{Cawrt  of  Appeals  of  New  York.    June  19, 1888.) 

OuABANTT— Extent— Limitation  in  Penal  Bond  as  Collateral. 

Defendant's  testatrix,  in  assigning  certain  bonds  and  mortgages,  covenanted 
«that  the  mortgage  security  is  sufficient  to  satisfy  the  obligation  of  said  bonds  at 
the  maturity  thereof, "  and  agreed  to  make  good  any  deficiency.  Subsequently,  and 
before  said  bonds  became  due,  she  and  her  husband  made  to  plaintiff's  testator  a 
penal  bond  conditioned  to  pav  a  stated  sum,  and,  further,  to  pay  such  deficiency  as 
might  arise  on  foreclosure  of  the  assigned  mortgages,  **a8  stipulated  in  the  deeds 
of  assignment, "  etc.,  but  limiting  their  liability  thereunder  to  $8,500.  Before  ma- 
turity of  the  bonds  and  mortgages,  and  after.ezecution  of  the  penal  bond,  defend- 
ant's testatrix  and  her  husband  extended  the  period  of  their  liability  on  the  cove- 
nants of  guaranty.  Held  that,  as  nothing  in  the  language  of  the  penal  bond  lim- 
ited the  liability  upon  the  covenants  of  guaranty,  and  as  plaintiff's  testator  and  the 
draughtsman  of  such  bond  testified  that  no  such  limitation  was  intended,  but  that 
the  bond  was  executed  as  collateral  security  for  the  gucuranty,  the  penal  bond  did 
not  supersede  the  covenants  of  guaranty,  or  limit  defendant's  liability  thereon  to 
$8,500,  although  defendant  testified  that  the  liability  on  the  covenants  of  guaranty 
was  intended  to  be  limited  to  that  amount  by  the  penal  bond. 

Appeal  from  supreme  court,  general  term.  Second  department 
Actions  by  Joseph  Wood  and  others,  executors,  against  William  H.  Lud- 
low, as  executor,  and  others,  on  a  bond  and  guaranty.    From  an  order  of  the 
general  term  modifying  the  decree  of  the  special  term,  defendants  appeal. 
Jasper  W,  Oilbert,  for  appellants.    A,  A.  Spear,  for  respondents. 

Per  Curiam.  Defendants'  testatrix,  in  assigning  the  bonds  and  mort- 
gages now  being  foreclosed  in  these  actions,  covenanted  as  follows,  viz.: 
**  And  I  hereby  guaranty  that  the  mortgaged  security  is  sufficient  to  satisfy  the 
obligations  of  said  bond  at  the  maturity  thereof,  and  do  covenant  and  agree  to 
pay  the  deficiency,  if  any,  to  the  said  party  of  the  second  part,  or  his  assigns; 
hereby  charging  the  same  on  my  separate  estate."  The  assignments  were 
dated  January  16, 1874,  and  June  20,  1874.  On  :N^ovember  22,  1874,  and  be- 
fore the  assigned  bonds  became  due,  she  and  her  husband,  William  H.  Lud- 
low, made  and  delivered  to  plaintiffs'  testator  their  bond  in  the  penal  sum  of 
910,000,  conditioned  to  pay  the  sum  of  $1,500  in  one  year;  and,  further,  to 
pay  such  deficiency  as  might  arise  on  the  foreclosure  of  the  two  mortgages  in 
suit  here,  (and  upon  another  mortgage  not  now  in  question,)  "as  stipulated" 
in  the  assignments  of  January  16th  and  June  20th.  The  following  clause  was 
contained  in  this  bond:  **  But  it  is  understood  that  the  liability  of  said  Frances 
L.  Ludlow  and  William  H.  Ludlow,  by  virtue  hereof,  for  such  deficiency  on 
any  or  all  of  said  described  mortgages,  shall  not  exceed  the  sum  of  thirty-five 
hundred  dollars."  The  bond  was  secured  by  a  mortgage  upon  certain  r^  es- 
tate. Before  the  maturity  of  the  bonds  and  mortgages  described  in  the  com- 
plaints in  these  two  actions,  defendants'  testatrix  and  her  husband  execute 
an  instrument  in  writing  by  which  their  liability,  under  their  covenants  of 
guaranty,  sliould  be  continued  for  one  year  from  the  maturity  of  said  bonds* 
and  by  similar  instruments  their  liability  on  the  covenants  was  continued  to 
November  29,  1883.  Before  that  date  these  actions  were  commenced  for  the 
foreclosure  of  the  mortgages.  The  $1,500  secured  by  their  bond  was  repaid* 
and  the  sum  of  $3,500  was  placed  in  the  hands  of  the  plaintiffs'  attorney, 

1  Affirming  37  Hon,  642,  mem. 
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who  had  commenced  these  foreclosure  actions,  and  the  bond  and  mortgage 
given  to  secure  these  sums  were  canceled  and  satisfied.  The  defendants' 
claim  is  that  the  bond  of  Mrs.  Ludlow  and  her  husband,  given  to  secure  the 
Bum  of  $5,000,  on  November  22, 1874,  was  substituted  in  the  place  of  and 
superseded  their  covenants  of  guaranty  contained  in  the  assignments  of  the 
mortgages;  that  their  liability  upon  those  covenants  was  thereby  limited  to 
$^,500.  Plaintiffs'  testator  refused  to  accept  the  83,500  in  discharge  of  that 
liability,  and  that  sum  still  remains  in  the  attorney's  hands,  to  be  applied  ac- 
cording to  the  direction  of  the  general  term,  modifying  the  decree  at  special 
term  to  that  effect,  to  relieve  defendant  Ludlow  pro  tanto  from  any  deficien- 
cies arising  upon  sale  of  the  mortgaged  premises. 

The  sole  question  presented  for  review  is  whether  the  plaintiffs  in  foreclos- 
ure are  entitled  to  a  judgment  against  the  defendant  Ludlow  for  any  deficiency 
arising  upon  sale,  or  whether  that  defendant's  liability  is  limited,  by  virtue 
of  the  agreement  in  the  bond  of  November  22, 1874,  to  the  said  sum  of  $3,500. 
The  learned  justice  at  special  term  found  that  the  said  covenants  were  in  full 
force  and  effect.  In  the  careful  opinion  accompanying  his  decision,  be  held 
that  the  bond  of  November  22,  1874,  was  given  as  a  collateral  security  to  the 
extent  of  $3,500,  and  that  the  covenants  in  the  assignments  were  never  re- 
stricted. The  reading  of  the  bond  itself  warrants  that  construction,  and  the 
oral  testimony  upon  the  trial  sustains  it.  Nothing  in  the  language  of  the 
bond  limits  the  liability  upon  the  covenants  of  guaranty,  while  it  does  dis- 
tinctly provide  that  the  obligors  shall  pay  any  deficiency  "as  stipulated  in  the 
deeds  of  assignments,"  eta  These  words,  in  connection  with  thesubsequent 
extensions  of  the  guaranty  from  time  to  time*  are  significant  of  an  intention 
to  keep  in  force  the  covenants  themselves,  and  negative  the  idea  of  a  substitu- 
tion of  the  bond  for  them.  The  words  '*by  virtue  hereof,"  in  tlie  clause  in 
the  bond  relating  to  the  measure  of  liability,  could  only  mean  that  the  liabil- 
ity on  that  bond  of  the  obligoi-s,  after  repayment  of  the  sum  of  $1,500,  in- 
tended to  be  secured  thereby,  was  fixed  at  the  sum  of  $3,500,  which  amount 
might  be  realized  upon  it,  and  applied,  if  need  be,  towards  discharging  the  still 
existing  liability  of  the  obligors  on  theircovenants  of  guaranty.  Such  a  con- 
struction accords  with  the  weight  of  the  evidence.  While  the  testimony  of 
William  H.  Ludlow  is  to  the  effect  that  the  liability  upon  the  covenants  of 
guaranty  was  intended  to  be  restricted  by  the  bond  of  November  22,  1874,  it 
is  contradicted  by  that  of  plaintiffs^  testator  and  of  Grifiing,  the  attorney  who 
drew  the  bond.  According  to  Gnffing*8  evidence,  the  bond  was  drawn  by 
him  "in  exact  accordance  with  the  Instructions  received  from  both  parties  at 
the  time,"  and  all  the  limitation  spoken  of  was  as  to  the  liability  on  the  new 
mortgage  given  to  secure  the  bond.  Plaintiffs'  testator  was  present  at  the 
interview  which  resulted  in  the  execution  of  the  new  bond,  and  testified  thai 
it  was  proposed  as  a  collateral  security  for  the  guaranty. 

The  appellants  claim  that  the  guaranty  was  discharged  by  the  fact  that  the 
assignee  of  the  mortgages,  plaintiffs'  testator,  gave  time  to  the  mortgagor, 
without  exacting  a  performance  of  the  condition  on  which  his  assignor  had 
consented  to  continue  the  liability  ou  the  covenants  of  guaranty.  What  is 
referred  to  as  the  condition  was  a  proviso  that  the  interest  on  the  bonds,  and 
the  taxes  on  the  property,  should  be  paid  as  they  became  due.  There  is  no 
force  in  this  suggestion.  This  proviso  relates  to  Wood's  consent  to  extend 
the  time  of  payment  of  the  principal  sum  in  the  bonds  and  mortgages  assigned 
to  him.  The  agreement  continuing  the  guaranty  recites  that  extension  as 
based  on  such  a  condition,  and  Wood's  evidence  so  explains  it.  We  tliink  the 
judgments  appealed  from  were  right,  and,  under  the  stipulation  of  the  par- 
ties, the  judgments  in  actions  Nos.  1  and  2  are  affirmed,  with  costs  of  the  ap- 
peals to  the  respondents. 

All  concur. 
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(UO  N.  Y.  146) 

Qerbington  V,  Village  op  LAKsiNosunonJ 

(Court  of  Appeals  of  New  York,    June  19, 1888.) 

Mui7icfiPAi«  Ck>RFOiuTioNs^  Liability  for  NsoLieBNCB— Bijlstino  bt  Sbwbb  Con- 
tractor. 

PlalntifTs  team,  while  fastened  to  a  post  in  a  village  street,  became  frightened  at 
the  noise  of  a  blast  fired  by  contractors,  who  were  constructing  sewers  under  au- 
thority of  the  municipality,  and  plaintiff  was  injured  in  attempting  to  control  them. 
HeUL,  that  all  the  carelessness  having  been  upon  the  part  of  the  contractors,  who 
had  entire  control  of  the  work,  the  village  was  not  liable  for  the  Injury.  Danfobth, 
J.,  dissenting. 

Appeal  from  general  term,  supreme  court.  Third  department. 

Edgar  L.  Fursman^  for  appellant.    Henry  A.  Merritt,  for  respondent. 

Earl,  J.  The  defendant  is  a  municipal  corporation,  and  by  its  charter  is 
clothed  with  power  to  cause  the  construction  of  sewers.  On  the  28d  day  of 
October,  1878,  it  made  and  entered  into  a  contract  in  writing  with  Broderick 
&  £1118  for  the  construction  of  a  sewer  in  and  through  one  of  its  streets 
called  "  State  Street. "  The  specifications  for  the  work  provided  that  all  damage 
arising  from  blasting  to  be  done  in  the  construction  of  the  sewer  should  be 
paid  for  by  the  contractors.  State  street  crossed  Market  street  at  right  angles. 
On  the  7th  day  of  December,  1878.  the  plaintiff  came  Into  the  village  with  a 
team,  and  tied  his  horses  to  a  post  in  Market  street  about  15  feet  from  State 
street,  in  front  of  a  grocery,  and  went  into  the  grocery,  and  wliile  there  the 
contractors  fired  a  blast  in  State  street,  which  frightened  the  team.  The  plain- 
tifiE  rushed  from  the  grocery,  and,  while  attempting  to  control  the  team,  was 
severely  injured.  The  place  where  the  blast  was  fired  was  about  200  feet  from 
Market  street,  and  the  team  where  it  was  fastened  in  Market  street  was  not 
visible  from  tlie  place  of  the  blasting.  The  claim  of  the  plaintiff  is  that  the  de- 
fendant is  responsible  to  him  for  the  injury  be  sustained  in  consequence  of  the 
frightening  of  the  horses  by  the  blast.  At  the  place  where  the  boi-ses  were 
•fastened  the  street  was  in  perfect  condition,  and  the  horses  did  not  become  rest- 
less or  frightened  from  anything  existing  in  the  street,  and  the  accident  was  in 
no  way  caused  by  any  imperfect  condition  of  the  street,  but  simply  by  noise  re- 
sulting from  the  blast.  If  there  whs  any  culpable  carelessness  which  caused 
the  injury  to  the  plaintiff*,  it  was  that  of  the  contractors.  They  had  entire  con- 
trol of  the  work,  and  the  manner  of  its  performance.  They  could  choose  their 
own  time  for  firing  the  blasts,  and  select  their  own  agents  and  instruuienUility. 
They  could  make  the  charges  of  powder  large  or  small,  and  they  could  in  some 
degree  smother  the  blasts,  so  as  to  prevent  falling  rocks,  and  much  of  the  noise 
of  the  explosion,  or  they  could  carelessly'omit  all  precautions,  and  for  the  conse- 
quences of  their  negligence  they  alone  would  be  responsible.  If  it  was  a  prudent 
thing  to  notify  persons  in  the  vicinity  of  the  blast  before  it  was  fired,  then  the 
contractors  should  have  given  the  notice;  but  the  duty  to  give  it  did  not  de- 
volve upon  the  villai^e.  And  for  these  conclusions  the  Ciises  of  Pack  v. 
Ma7jor,  etc.,  8  N.  Y.  222;  Kelly  v.  Mayor,  etc.,  II  N.  Y.  432;  and  McCafferty 
v.  Railroad  Co.,  61  N.  Y.  178, — are  ample  authority.  It  is  conceded  by  the 
learned  counsel  for  the  appellant  that  if  the  plaintiff  had  been  hit  by  a  frag- 
ment of  rock  thrown  by  the  blast  the  defendant  would  not  have  been,  and 
the  contractors  alone  would  have  been,  responsible.  So,  too,  if  a  fragment  of 
rock  had  struck  one  of  the  horses,  or  had  fallen  or  passed  near  them,  and  thus 
had  frightened  them,  causing  the  injury  to  the  plaintiff,  within  the  authori- 
ties cited  the  defendant  would  not  have  been  responsible,  and  for  precisely 
the  same  reason  no  responsibility  rests  upon  it  because  the  team  was  fright- 
ened by  the  noise  of  the  explosion.  A  rule  which  would  cast  responsibility 
upon  the  defendant  for  injuries  resulting  from  the  noise  of  the  explosion,  and 
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exempt  it  from  responsibility  for  injuries  caused  by  fragments  of  rock  throwa 
by  the  explosion,  would  rest  upon  no  rotional  basis,  and  require  distjnctions^ 
too  fine  for  ti)e  praetical  administration  of  Justice.    The  judgment  should  be 
affirmed,  with  costs. 
All  concur,  except  Buger,  C.  J.,  not  voting,  and  Danforth,  J.» dissenting. 


(110  N.  Y.  e39) 

Marsh  o.  Fieeob. 

(Cowrt  of  Appeals  of  New  TorK    June  86, 1888.) 

Appeaix— TiMB  OF  Takxns— Waitbr  of  OBJEcrrioir. 

Under  Ck>de  N.  Y.  §  1825,  requiring  an  appeal  to  the  court  of  appeals  from  a  final 
judgment  to  be  taken  within  one  year  after  judgment  is  entered  and  the  judgment 
roll  filed,  where  notioe  of  appeal  Is  not  served  until  16  months  after  entry  of  judg- 
ment, and  respondent's  attorney  returns  it,  with  the  statement  indorsed  thereon 
that  it  is  too  late,  he  does  not  waive  the  objection  by  falling  to  return  papers  sub- 
sequently served  upon  him. 

Appeal  from  general  term,  supreme  court.  Fourth  department. 
Action  by  Loren  W.  Marsh  against  Sylvester  P.  Pierce.    Judgment  for  de- 
fendant, and  plaintiff  appeals.    Motion  by  defendant  to  dismiss  appeal. 
W7n»  C  Anderson^  for  the  motion.     Cornelius  B.  Stephens,  opposed. 

£abl,  J.  Judgment  of  affirmance  by  the  general  term  was  entered  in  this 
action,  February  5,  1885,  and  the  plaintiff  did  not  serve  notice  of  appeal  there- 
from to  this  court  until  the  1st  day  of  June,  1886,  nearly  16  months  there 
after.  He  lias  caused  a  return  to  be  made  to  this  court,  has  served  notice  of 
argument,  and  has  placed  the  cause  upon  our  new  calendar.  The  defendant 
has  made  this  motion  to  dismiss  the  appeal  on  the  ground  that  it  Wris  not 
brought  within  the  time  prescribed  by  the  Code,  section  1325  of  which  requires 
an  appeal  to  this  court  from  a  final  Judgment  to  be  taken  within  one  year  after 
the  judgment  is  entered  and  the  Judgment  roll  filed.  That  is  an  absolute  lim* 
itation,  and  the  time  begins  to  run  from  the  time  the  final  judgment  is  entered 
and  the  roll  filed,  and  no  notice  of  the  judgment  or  of  its  entry  is  necessary  to 
set  the  time  running.  This  is  made  clear  by  the  subsequent  provision  in  the 
same  section  as  to  appeals  to  this  court  from  orders  of  the  general  term.  It 
is  provided  that  such  appeals  must  be  talcen  within  60  days  after  service  ''of 
a  copy  of  the  order  appealed  from,  and  a  written  notice  of  the  entry  thereof;" 
and  a  similar  provision  is  contained  in  section  1351  as  to  appeals  to  the  gen- 
eral term.  It  was  doubtless  supposed,  in  limiting  the  time  for  appeals  to  this 
court  to  one  year,  that  the  party  desiring  to  appeal  would  have  ample  oppor 
tunity  to  obtain  information  of  the  entry  of  the  judgment  without  any  notice 
thereof  from  the  other  psirty. 

The  counsel  for  the  appellant  claims  that  this  motion  should  be  denied  on 
account  of  the  laches  of  the  respondent.  The  return  was  filed  in  this  couit 
on  the  22d  day  of  July.  1886,  and  on  the  10th  day  of  August,  1886,  the  appel- 
lant served  three  printed  copies  of  the  return  on  the  respondent's  attorney, 
and  they  were  not  returned.  But  the  respondent's  attorney  immediately  i^'e- 
turned  the  notice  of  appeal  served  on  him,  with  a  statement  indoraed  thereon 
that  it  was  returned  because  the  appeal  was  not  brought  within  the  time  re- 
quired by  the  Ck>de.  That  was  a  distinct  notice  to  the  appellant's  attorney 
that  his  appeal  was  too  late,  and  that  the  respondent  did  not  me^m  to  recog- 
nize the  samts  and  the  appellant  could  not  thereafter  take  any  further  steps 
upon  the  appeal  with  any  expectation  that  the  respondent  would  waive  rfie 
objeotion  he  had  made.  Having  taken  his  stand,  and  notified  the  appellant's 
attorney  thereof,  the  respondent's  attorney  was  not  bound  to  continue  to  re- 
turn all  the  papers  which  the  appellant's  attorney  chose  thereafter  to  serve 
npon  him,  and  he  did  not  waive  the  objection  he  had  made  to  the  appeal  by 
retaining  copies  of  the  printed  case,  which  no  act  of  his  had  caused  or  induced 
the  appellant  to  print    When  the  attorney  subsequently  noticed  the  cause  for 
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argument  the  respondent's  attorney  immediatelj  returned  the  notice,  with  a 
statement  that  it  was  returned  becaase  the  notice  of  appeal  was  not  served 
in  time.    We  are  therefore  of  opinion  that  the  motion  should  be  granted,  and 
the  appeal  dismissed,  with  costs. 
All  concur. 


(110  N.  Y.  686) 

Waite  et  ah  v.  New  York  Cent.  Sc  H.  R.  R.  Co.* 
{C<mrt  of  Appeals  of  New  York.    June  26, 1888.) 

1.  Carriebs — ^Delat  in  Deliyebt— Neoltgence — ^Pleading  and  Proof. 

In  an  action  against  a  railroad  company  for  damages  occasioned  by  dela^  in  de- 
livering a  boiler,  the  complaint  alleged  that  defendant  was  a  common  earner,  and 
'^so  negligently  and  carelessly  conducted"  and  **so  misbehaved  in  its  calling"  as  to 
occasion  the  delay:  and  the  answer  denied  such  negligence.  The  proof  was  prin- 
cipally as  to  defendant's  negligence  as  a  carrier,  and  its  counsel  interposed  no  ob- 
jection that  that  issue  was  not  involved  in  the  case.  Held,  that  defendant  cannot 
complain  of  surprise  on  account  of  the  exclusion  by  the  court  of  the  liability  upon 
contract  from  the  consideration  of  the  jury,  and  submission  of  the  case  wholly 
upon  the  question  of  negligence. 

2.  Bake— Neoliobnoe— What  Conbtitutbs. 

A  boiler  was  to  be  shipped  from  Boston  to  Little  Falls.  It  was  placed  in  car  No. 
2,890  of  the  Boston  &  Albany  road,  and  taken  to  Albany,  where  it  was  transferred 
to  car  No.  20,126  of  the  New  York  Central  &  Hudson  River  road,  with  some  other 
machinery  consigned  to  East  St.  Louis.  The  agent  of  the  former  road  notified  the 
latter  of  the  transfer  by  a  dispatch,  thus:  "2,890,  B.  &  A.,  Boston,  to  £.  St.  Louis, 
10,  transf 'd  to  20,128,  N.  Y.  C.  *  The  latter  road  took  the  car,  with  the  boiler  therein, 
to  East  St.  Louis;  thereby  occasioning  delay  in  its  delivery.  Held  that,  the  latter 
road  having  sent  the  car  to  East  St.  Louis  without  examination,  there  was  suffi- 
cient evidence  of  negligence  to  support  a  verdict  against  it. 
8.  Sambt— Evidence— Letters  Written  after  Delat. 

In  an  action  against  a  railroad  company  for  delay  occasioned  by  a  mistake  in  the 
shipment  of  merchandise,  letters  written  to  it  by  the  agent  of  a  connecting  road, 
from  which  it  received  the  consignment,  in  relation  to  the  mistake,  after  it  had  oc- 
cuiTed,  are  not  admissible. 

Appeal  from  general  term,  supreme  court.  Fourth  department. 

Action  by  Eben  B.  Waite  &  Co.  against  the  New  York  Central  &  Hudson 
Biver  Railroad  Company  for  damages  occasioned  by  delay  in  the  shipment  of 
a  boiler.    Judgment  for  plaintiffs,  and  defendant  appeals. 

C  2).  PrescotU  for  appellant.     Uadley  Jones,  for  respondents. 

Finch,  J.  This  action  was  brought  to  recover  damages  for  delay  in  the 
delivery  of  a  boiler  shipped  to  the  plaintiffs  from  Boston.  Their  recovery, 
which  was  sustained  by  the  general  term,  is  resisted  here  mainly  upon  two 
grounds. 

It  is  claimed  that  the  action  was  upon  an  express  contract;  that  whether 
such  contract  did  or  did  not  exist  was  the  point  in  controversy;  that,  at  the 
close  of  the  evidence,  the  court  ruled  that  no  contract  had  been  established; 
and  then  for  the  first  time  put  the  case  upon  the  ground  of  the  defendant's 
duty  as  a  carrier,  and  submitted  to  the  jury  the  question  of  negligence  in  the 
performance  of  that  duty.  It  is  added  that  the  defendant  corporation  was  not 
prepared,  and  had  no  opportunity,  to  contest  that  new  issue,  and  it  was  error 
to  introduce  it  into  the  controversy.  The  history  of  the  trial  does  not  sustain 
this  contention.  The  complaint  explicitly  alleged  that  the  defendant  was  a 
common  carrier,  and  "so  negligently  and  carelessly  conducted"  and  "so  mis- 
behaved in  its  calling  as  a  common  carrier''  as  to  have  occasioned  the  delay 
and  injury  which  the  plaintiffs  suffered.  The  answer  not  only  denies  the 
negligence  alleged,  but  avers  that  the  delay  was  due  to  the  careless  and  neg- 
ligent conduct  of  the  Boston  &  Albany  Hailroad  Company,  over  whose  line 
the  property  was  transported  from  Boston,  and  by  whom  it  was  delivered  to 
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the  defendant,  to  be  further  carried  over  its  road  to  Little  Falls.  Yery  early 
in  the  trial,  and  before  the  evidence  had  at  all  developed  the  facts,  the  defend- 
ant's counsel,  in  objecting  to  a  question  put,  declared:  '*This  is  simply  a 
question  between  these  two  roads  as  to  who  made  the  mistake."  As  the  trial 
proceeded,  the  plaintiff's  proofs  were  devoted  almost  entirely  to  the  question 
of  the  defendant's  negligence  as  a  carrier;  and,  among  the  plentiful  objec- 
tions taken,  no  one  was  put  upon  the  ground  that  no  such  issue  was  fairly 
involved  in  the  case.  When  the  inquiry  as  to  damages  was  reached,  the  de- 
fendant's counsel  interposed,  and  moved  for  a  nonsuit  on  the  general  ground 
that  no  cause  of  action  was  proved,  and  renewed  that  motion  at  the  close  of 
the  evidence  upon  the  ground — Firsts  that  no  contract  had  been  established; 
and,  second,  "that  in  an  action  like  this,  for  a  delay  merely  in  the  delivery  of 
freight,  the  ordinary  rule  in  regard  to  being  insurers  as  against  everything' 
but  the  act  of  God  and  the  public  enemy  does  not  pertain,  and  any  excuse 
which  shows  that  they  employed  reasonable  diligence  is  all  that  is  necessary." 
A.nd  when,  in  answer  to  that  motion,  the  court  held  in  defendant's  favor  in 
respect  to  a  contract,  but  submitted  the  question  of  negligence  to  the  jury, 
the  counsel  for  the  railroad  company  excepted  because  no  negligence  had  been 
proved,  and  upon  the  whole  evidence  could  not  be  said  to  exist.  Upon  these 
facts  it  is  entirely  clear  that  the  defendant  was  in  no  respect  surprised  or  mis- 
led, and  has  no  just  reason  to  comphun  of  the  action  of  the  court. 

The  next  contention  is  that,  upon  the  facts,  the  defendant  was  shown  to 
have  exercised  reasonable  care,  and  was  not  chargeable  with  negligence.  I 
think  that  was  quite  certainly  a  question  for  the  jury.  The  way-bill  of  the 
property  reached  the  agent  of  the  Boston  &  Albany  road  at  its  terminus  in 
East  Albany  on  the  lltii  of  September,  and  on  that  day  was  sent  by  messen- 
ger to  the  agent  of  the  defendant,  who  thereafter  forwarded  it  to  the  freight 
agent  at  Little  Falls,  who  received  it  the  next  day.  That  way-bill,  dated 
September  10th,  was  "of  merchandise  from  Boston  to  Little  Falls,"  specified 
the  car  as  "B.  io  A.  2,390,"  named  the  plaintiffs  as  consignees,  described  the 
property  4is  machinery,  and  fixed  the  amount  of  freight  chargeable  by  each 
,road.  The  property  arrived  on  September  13th,  and  was  by  the  Boston  &  Al- 
bany agents  unloaded  from  car  2,390,  together  with  some  other  machinery 
ox)nsigned  to  East  St.  Louis,  and  transferred  to  defendant's  car,  numbered 
20,126.  That  car  was  taken  across  the  bridge,  and  to  West  Albany,  and  there 
taken  out  of  the  train,  and  held  for  want  of  a  conductor's  slip,  or  other  evi- 
dence of  its  destination.  On  the  14th  or  15th  of  September,  Ingraha^n,  who 
lepresented  the  Boston  &  Albany,  sent  to  J.  J.  Jones,  the  dispatch  agent  of 
the  defendant,  a  notice  which  is  in  this,  form:  "2,390,  B.  &  A.,  Boston,  to 
E.  St.  Louis,  10,  transfd  to  20,126,  N.  Y  0."  So  that,  before  the  machinery 
left  West  Albany,  the  defendant  knew  that  it  had  been  sent  from  Boston  on 
car  2,390,  had  arrived  at  East  Albany,  had  been  transferred  to  car  20,126, 
and  was  waiting  at  West  Albany  for  further  direction;  or,  if  the  defend?*  it 
did  not  know  all  these  facts,  its  agents  bad  full  means  of  knowledge  in  their 
possession,  or  spread  upon  their  records,  and  it  was  their  business  to  know, 
and  not  carelessly  and  without  examination  send  car  20,126  to  East  St.  Louis 
loaded  in  part  with  the  freight  which  should  have  stopped  at  Little  Falls..  It 
may  be  that  the  Boston  &  Albany  road  was  partly  in  fault  for  the  mistake, 
but  it  was  fairly  a  question  for  the  jury  whether  the  defendant  was  not  neg- 
ligent in  shutting  its  eyes  to  its  own  means  of  knowledge,  which  it  was  its 
duty  and  business  to  utilize  and  employ.  If  the  system  of  transfers  adopted 
admits  of  such  mistakes,  both  roads  should  reorganize  the  system. 

A  further  exception  is  argued,  growing  out  of  the  refusal  by  the  court  to 
admit  Ih  evidence  certain  letters  written  by  the  agents  of  the  Boston  &  Albany 
in  answer  to  letters  from  the  agents  of  the  defendant.  This  correspondence 
is  among  the  exhibits  attached  to  the  case.  The  first  letter  of  In  graham  was 
dated  October  17th,  and  the  second  October  27th.  .  Both  were  written  long 


Digitized  by 


Google 


732  K0BTHBA8TERN  BEPOBTEB.  [N.  Y. 

after  the  mistake  had  occurred, — ^the  first  on  the  day  the  property  finally 
reached  Little  Falls,  and  the  second  10  days  later;  and  both  were  the  unsworn 
statements  narrative  of  a  past  occurrence  of  the  agents  of  the  Boston  &  Al- 
bany road,  which  last  was  not  a  party  to  the  action.  They  were  not  admis- 
sible; but,  if  they  had  been,  they  would  have  been  badly  damaging  to  the  de- 
fendant, for  not  only  do  tliey  tend  to  fasten  tlie  charge  of  negligence  upon  the 
defendant,  bub  do  it  so  forcibly  and  with  so  much  reason  that,  at  the  close  of 
the  correspondence,  their  ofi!<  r  to  bear  a  part  of  the  loss  seems  at  lerist  liberal 
and  fair.  Several  objections  were  taken  to  the  admission  and  rejection  of  ev- 
idence, and  to  the  charge  of  the  court,  but  do  not  seem  to  us  well  founded* 
The  judgment  should  be  affirmed,  with  costs. 
All  concur. 


(110  N.  Y.  660) 

Gardiner  et  aL  v.  Schwab  et  al.^ 

{Ccmrt  of  Appeals  of  New  iTork,    June  29, 1888.) 

Sale— Action  por  Price— Goods  WRo^'G^ULLT  Returned— Mbasurb  of  Recovbrt. 
Defendants  having  agreed  to  purchase  from  plaintiffs  certain  goods  of  a  designated 
quality,  the  price  to  be  paid  on  delivery,  the  goods  were  furnished  as  agpreed;  but  a 
portion,  proving  inferior  to  the  agreed  quality,  were  returned.  Defendants  also, 
about  a  month  after  their  receipt,  returned  another  portion  of  the  goods,  falsely 
claiming  them  to  be  of  an  inferior  quality,  but  plaintiffs  did  not  consent  to  re- 
ceive them.  Held,  that  the  measure  of  plaintiffs'  recovery  was  not  the  difference 
between  the  market  value  of  the  goods  and  the  contract  price,  but  the  contract 
price  for  aU  the  goods  delivered,  le»s  the  amount  not  actually  complying  with  vhe 
contract  in  quality. 

Appeal  from  supreme  court,  general  term.  Third  department. 

Action  by  Leonard  Y.  Gardiner  and  another  against  Gabriel  Schwab  and 
others  for  the  contract  price  of  goods  sold  and  delivered.  Judgment  on  the 
repoi-t  of  a  referee  was  i-endered  for  $613.86.  which  was,  on  appeal  to  the  gen- 
eral term,  affirmed,  and  defendants  again  appeal. 

Theo.  H.  Swi/tf  for  appellants,     W.  i.  Van  Denhergh,  for  respondents- 

Grat,  J.  As  the  case  presented  here  does  not  contain  the  evidence  given 
upon  the  trial,  the  correctness  of  the  conclusions  of  law  made  by  the  referee 
is  alone  the  subject  for  review.  If  they  are  warranted  by  the  findings,  the 
Judgment  must  be  sustained.  We  are  only  concerned  with  the  legal  effect  of 
the  facts  as  found.  Those  findings  of  fact  we  must  assume  to  be  true,  and 
we  must  also  assume  ttiat  the  facts  proved  on  the  trial  were  sufficient  to  sus- 
tain those  findings.  Indeed,  if  necessary,  we  must  assume  that  they  were 
sufficient  to  sustain  any  additional  findings  required  to  sustain  the  conclusions 
of  law,  not  in  conflict  with  the  affirmative  facts  found.  Kellogg  v.  Thomp- 
son, 66  N.  Y.  88;  Murray  v  Marshall,  94  N.  Y  617.  A  consideration  of 
the  record  here  reveals  no  error  in  the  referee's  conclusions.  The  action  be- 
ing to  recover  of  the  defendants  for  the  purchase  price  of  certain  goods  which 
they  had  agreed  to  take  of  the  plaintiifs  if  of  quality  equal  to  a  sample  pro> 
duced,  and  of  (folors  to  be  designated  by  them,  the  referee  found  as  the  facta 
that  all  which  had  been  furnished  pursuant  to  defendants'  orders  conformed 
thereto,  except  as  to  217  yards,  which  he  found  to  have*been  unmerchantable 
and  unsalable.  He  found  the  liability  from  the  defendants  to  the  plamtifib, 
under  their  agreement,  to  be  for  the  contract  price  for  the  quantity  of  gooda 
furnished,  less  the  number  of  yards  of  goods  returned  as  unmerchantable  and 
unsalable.  The  appellants  claim  that  they  returned  to  the  plaintiffs  some  more 
of  the  goods  furnished  under  the  agreement,  as  being  unsalable,  and  that  lb*) 
referee's  finding  to  that  effect  is  in  hostility  to  the  conclusion  of  law.  They 
nrf^ue  that,  such  being  the  fact,  the  only  cause  of  action  which  plaintiffs  can 
maintain  is  for  a  faiiure  to  accept  the  goods  on  delivery,  the  measure  of  dam* 

»  Affirming  88  Hun,  641,  in«m* 
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age  for  which  is  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  of  refusal.  The  referee^s  finding  is  that  the  particular  goods 
referred  to  were  returned  by  defendants,  but  he  does  not  find  that  the  plain«^ 
tiffs  consented  to  receive  them  back.  He  does  find  that  they  were  returned 
about  a  month  after  they  were  furnished,  but  he  makes  no  finding  that 
they  were  in  excess  of  quantity  or  inferior  in  quality.  Under  the  terms  of 
the  agreement,  the  price  for  the  goods  was  to  be  paid  on  their  receipt  by  the 
defendants;  and,  as  nothing  in  the  record  appears  to  the  contrary,  the  act  of 
defendants  in  returning  the  goods,  after  retaining  them  for  a  month,  may 
have  bi'en  an  attempt  to  throw  them  back  on  the  plaintiffs,  which  they  were 
not  warranted  in  doing,  and  to  which  the  plaintiffs  did  not  assent.  The  com- 
mencement of  this  action,  within  a  few  days  after  the  return  of  that  lot,  to 
recover  for  the  goods  which  had  been  furnished,  is  a  fact  negativing  the  idea 
of  any  assent  by  the  plaintiffs.  To  reverse  the  referee's  conclusion  of  law  it  must 
appear  that,  from  the  facts  found,  that  conclusion  is  erroneous.  We  think  his 
findings  of  fact  justified  his  conclusion  of  law,  and  for  that  reason  the  judg- 
ment of  the  general  term,  affirming  the  judgment  entered  upon  the  report  of 
the  referee,  should  be  afiirmed,  with  costs. 
All  concur. 


(UO  N.  Y.  646)  ^  ^^         ^  ^     ■««-«,•«    ^ 

Davis  «.  New  York,  L.  E.  &  W.  R.  Co, 

(Court  of  Appeals  of  New  TorJc    June  20, 1888.) 

Plbadiwos— Amendment— After  Remand  by  Generajl  Term. 

Under  Code  Civil  Proo.  N.  Y.  %  728,  providing  that  at  any  time  on  or  before  trials 
or  before  or  after  judgment  in  an  action,  the  court  may,  in  furtherance  of  justice, 
and  upon  just  terms,  amend  a  pleading  by  inserting  an  allegation  material  to  the 
case,  a  complaint  by  an  engineer  against  his  employer,  a  railroad  company,  alleg- 
ing injuries  arising  from  negligence  in  failing  to  furnish  suitable  and  safe  appli- 
ances, and  in  not  furnishing  a  safe  locomotive,  whereby  plaintiff  was  injured,  may 
be  amended  at  the  special  term,  after  a  reversal  and  an  order  remanding  the  case, 
and  before  a  second  trial,  by  inserting  an  allegation  that  the  injurv  was  caused  by 
improper  and  unsafe  coal  furnished  for  use  in  the  engine;  such  allegation  not 
amounting  to  a  new  cause  of  action. 

Api)eal  from  general  term,  superior  court,  city  of  Buffalo. 

Action  by  Nuthau  W.  -Davis  against  the  New  York,  Lake  Erie  &  Western 
Eailroad  Company  for  personal  injuries.  Plaintiff  recovered  a  judg^ent» 
which  was  reversed  by  the  general  term,  and,  upon  the  case  being  remanded, 
was  allowed  to  amend  his  complaint  by  the  special  term,  wliich  order  was 
affirmed  by  the  general  term  on  appeal.  From  the  judgment  of  affirmance,  de- 
fendant appeals  to  this  court.  Code  Civil  Proc.  N.  Y.  §  728,  provides  that  at 
any  time  before  or  pending  trial,  or  before  or  after  judgment,  the  court  may, 
in  furtherance  of  justice  and  upon  just  terms,  amend  a  pleading  by  inserting 
an  allegation  material  to  the  case. 

Nonia  Morey,  for  appellant.    Charles  A.  Pooley,  for  respondent. 

Earl,  J.  The  amendment  of  the  complaint  which  the  court  at  special  term 
gave  the  plaintiff  leave  to  make,  was  authorized  by  section  723  of  the  Code. 
The  amendment  did  not  bring  into  the  complaint  a  new  cause  of  action.  The 
cause  of  action  alleged  in  the  original  complaint  was  to  recover  damages  re- 
sulting from  an  injury  caused  to  the  plaintiff  by  the  wrong  of  the  defendant^ 
and  precisely  the  same  cause  of  action  is  alleged  in  the  amended  complaint. 
It  was  alleged  generally  in  the  original  complaint  that  the  defendant  so  neg- 
ligently, carelessly,  and  unskillfuliy  conducted  its  business  that  it  failed  t<y 
supply  the  plaintiff  with  suiuble  and  safe  appliances  in  the  conduct  of  its 
business,  and  failed  to  keep  the  same  in  repair,  as  was  proper  and  necessary 
to  do  to  secure  the  safety  of  the  plaintiff;  and  it  was  specially  alleged  that  the 
defendant  was  negligent  and  careless  in  not  furnishing  a  safe  and  proper  loco- 
motive engine  to  the  plaintiff  with  which  to  do  his  work,  and  that  in  conae- 
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quence  thereof  he  was  injured.  It  turned  out  upon  the  trial,  by  proof  given 
on  the  part  of  defendant,  that  the  plaintiff  may  have  been  mistaken  in  his 
particular  allegation  that  the  engine  was  defective  and  improper,  and  that 
his  injury  may  have  been  caused  by  improper  coal  furnished  for  use  in  the 
engine;  and  therefore,  to  meet  the  case  as  it  might  be  made  upon  the  evidence, 
the  plaintiff  was  permitted  to  inseii:  in  his  amended  complaint,  in  addition  to 
the  other  allegations,  averments  that  the  fuel  furnished  for  use  in  the  engine 
was  unfit,  unsuitable,  and  dangerous.  These  allegations  did  not  constitute  a 
new  cause  of  action.  The  plaintiff  still  based  his  right  to  recover  upon  the 
same  injury,  caused  to  him,  at  the  same  time  and  place,  by  the  wrong  of  the 
defendant;  and  all  that  was  added  in  the  amended  complaint  was  additional 
specifications  of  the  same  wrong.  The  plaintiff,  when  he  framed  his  original 
complaint,  may  have  been  mistaken  as  to  the  cause  of  the  effects  from  which 
hv)  suffered  the  injury,  but  he  was  not  mistaken  as  to  his  cause  of  action.  It 
is  a  fair  test  to  determine  whether  a  new  cause  of  action  is  alleged  in  the 
amended  complaint,  that  a  recovery  had  upon  the  original  complaint  would 
hav«  been  a  bar  to  any  recovery  under  the  amended  complaint.  If  the  plain- 
tiff had,  however,  been  beaten  or  nonsuited  upon  a  trial  under  the  original 
complaint,  b^'cause  of  the  insufficiency  of  the  allegations  therein  contained,  the 
judgment  entered  would  not  have  barred  a  recovery  under  the  amended  com- 
plaint, because  the  judgment  in  such  case  would  not  have  passed  against  the 
plaintiff  upon  the  merits.  There,  is  no  doubt  that  the  court  may  at  special 
term  allow  an  amendment  of  a  complaint  by  introducing  theiein  even  a  cause 
of  action  barred  by  the  statute  of  limitations;  but  in  such  case  the  defendant 
must  BOt  be  deprived  of  his  defense  of  the  statute.  As  the  court  had  power, 
in  the  exercise  of  its  discretion,  to  allow  this  amendment,  we  have  no  juris- 
diction to  review  its  discretion,  and  the  appeal  should  therefore  be  dismissed, 
with  costs. 
All  concur. 


(UO  N.  Y.  644) 

Bestb  et  al,  v.  Burger  et  aX, 
{Court  of  Appeals  of  New  York.    June  29, 1888.) 

!•  Abstgnmext  for  Benefit  of  Cbeditoes— Pabtnebsiiip— Fowbbs  of  Surviving 
Partners. 

The  surviving  members  of  a  firm  can  make  a  valid  general  assignment  for  the 
benefit  of  creditors,  giving  preferences.  Following  WUUams  v.  WhecUynt  16  N.  £. 
Rep.  865.* 

2.  Same— Action  to  Set  Aside— Evidence— Admissions  after  Assignment. 

In  an  action  to  set  aside  a  general  assignment  of  firm  property  for  the  benefit  of 
creditors,  containing  preferences  made  by  the  surviving  partners,  plaintiffs  offered 
evidence  of  admissions  of  the  individual  partners,  made  several  weeks  after  the  as- 
signment, on  examination  before  the  witness  as  referee  in  supplementary  proceed- 
ings under  one  of  plaintiffs^  judgments,  as  to  certain  drafts  on  the  firm  by  certain 
members  about  the  time  of  the  assignment.  Held,  that  the  evidence  was  immate- 
rial, and  Incompetent  to  affect  the  grant  as  against  the  assignee,  though  not  as 
against  the  individual  partners,  and  was  properly  excluded;  the  offer  being  as  to 
aU  the  defendants. 

Appeal  from  general  term,  court  of  common  pleas,  city  and  county  of  New 
York. 

Action  by  Henry  Beste  and  others  as  judgment  creditors  of  the  firm  of  Bur- 
ger, Hurlbut  &  Livingston,  to  set  aside  a  general  assignment  made  by  the 
surviving  members  of  that  firm  for  the  benefit  of  their  creditors;  the  execu- 
tor of  the  deceased  partner  joining  in  the  assignment,  and  expressly  assenting 
thereto.    On  the  trial  at  the  special  term  it  was  found  *'that  the  said  assign- 

>As  to  the  rights  and  liabilities  of  the  surviving  partner,  where  a  partnership  is  dis- 
solved by  the  death  of  one  partner,  see  Appeal  of  Shipe,  (Pa.)  0  Atl.  Rep.  108,  and  note; 
Klotz  V.  Macready,  (La.)  2  South.  Rep.  *20B\  Brown  v.  Wat«on,  (Mich.)  88  IH.  W.  Ren, 
488;  Clay  v.  Field,  d4  Fed.  Rep.  875;  Dial  v.  Agnew,  (S.  C.)  6 S.  £.  Rep.  295. 
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ment  was  not  made  with  intent  to  hinder,  delay,  or  defraud  the  creditors  of 
the  said  firm,  and  that  the  same  was  made  honestly  and  in  good  faith  for  the 
benefit  of  the  said  creditors  according  to  the  tenor  thereof, "  and  the  complaint 
WHS  dismissed  on  the  merits,  and  judgment  entered  accordingly.  On  appeal 
to  the  general  term  the  judgment  was  afiirmed.  From  the  latter  judgment 
plaintiffs  appeal,  and  assign  as  grounds  of  error  (1)  the  exclusion  of  certain 
testimony;  and  (2)  that  surviving  partners  cannot  make  a  valid  assignment 
for  the  benefit  of  creditors,  whether  with  or  without  the  assent  of  the  personal 
representatives  of  the  deceased  partner. 

Frederic  R,  CoudertHnd  Paul  Fuller,  for  appellants.  FT.  W^  MaoFarlandp 
for  respondents.     W.  W.  Goodrich,  for  assignee. 

Earl,  J.  This  action  was  brought  by  the  plaintiffs- as  judgment  creditors 
of  the  firm  of  Burger,  Hurlburt  &  Livingston,  to  set  aside  a  general  assign- 
ment made  by  the  surviving  members  of  that  firm  for  the  benefit  of  their  cred« 
itors.  The  assignors  and  assignee  were  made  defendants.  The  action  was 
brought  to  trial  at  a  special  term,  and  there  the  complaint  was  dismissed,  and 
the  judgment  there  entered  was  afiirmed  at  the  general  term.  A.t  the  trial  no 
evidence  whatever  was  given  of  any  actual  fraud  affecting  the  assignment, 
and  the  sole  contention  of  the  plaintiffs,  both  at  the  special  and  general  terms, 
appeai-s  to  have  been  that  the  surviving  members  of  the  firm  had  no  power  to 
make  the  assignment.  Since  the  decision  of  the  general  term,  we  have,  in 
Williams  v.  Whedor^,  109  N.  Y.  — ,  16  N.  E.  Rep.  865.  held  that  the  surviv- 
ing members  of  a  firm  are  competent  to  make  a  general  assignment  for  the 
benefit  of  creditors  giving  preferences;  and  it  is  now  conceded  on  the  part  of 
the  appellants  that  this  judgment  must  be  aflSrmed  unless  there  was  error  at 
the  trial  in  ruling  upon  evidence  to  which  we  will  now  call  attention. 

A  witness  was  called  by  the  plaintiffs,  who  testified  that  he  was  a  lawyer, 
having  some  connection  with  plaintiffs^  attorneys;  that  he  had  conversations 
with  some  of  the  defendants,  constituting  the  firm  of  Burger,  Hurlburt  & 
Livingston;  that  he  examined  Hurlburt  under  oath  in  supplementary  proceed- 
ings under  one  of  the  judgments  mentioned  in  the  complaint,  and  that  Bur- 
ger was  present  at  the  same  time;  that  Hurlburt  and  Burger  made  sUitements 
to  him,  at  that  time,  with  reference  to  the  amount  of  moneys  drawn  from  the 
firm  by  one  or  more  of  the  members  thereof  at  or  about  the  time  of  making 
the  assignment.  He  was  then  asked  this  question  by  plaintiffs'  counsel: 
"Please  state  what  they  said  upon  the  subject  of  any  drafts  from  the  concern 
by  any  of  the  partners  at  or  about  the  time  of  making  the  assignment.  This 
question  was  objected  to  by  defendants-  counsel  on  the  ground  that  it  was  "an 
attempt  to  introduce  admissions  of  a  grantor  made  after  the  execution  of  the 
deed ;''  counsel  for  the  defendant  Flatt,  the  assignee,  saying:  "It  is  endeavoring 
to  prove  the  admissions  of  the  grantor  after  the  grant  has  been  made.  That, 
of  course,  cannot  be  admitted  under  any  circumstances.  As  I  understand  the 
law,  any  remarks  or  admissions  of  the  grantor  in  the  deed  cannot  be  given 
after  the  execution  of  the  conveyance."  To  this  counsel  for  plaintiffs  re- 
plied: "That  is  true;  there  is  legal  good  faith  and  good  faith  in  fact.  I  sim- 
ply want  to  prove  that  fact,  or  we  can  admit  it,  and  allow  your  honor  to  de- 
termine afterwards."  The  court  then  sustained  the  objection,  and  counsel 
for  plaintiffs  excepted  to  the  ruling.  We  think  there  was  no  error  in  exclud- 
ing this  evidence.  The  question  related  to  a  time  several  weeks  subse- 
quent, to  the  assignment,  and  when  the  property  assigned  was  in  the  posses- 
sion of  the  assignee.  The  statements  offered  were  not  part  of  any  res  gestce, 
and  they  were  not  offered  for  the  purpose  of  contradicting  or  discrediting  any 
witness  produced  by  the  defendants.  Even  if  the  statements  would  have 
been  competent  evidence  against  the  parties  who  made  them,  it  is  well  settled 
that  they  were  not  competent  against  the  assignee.  The  attention  of  the  court 
was  not  called  to  the  fact  that  they  might  be  competent  evidence  against  the 
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parties  making  them;  and,  when  they  were  specially  objected  to  on  behalf  of 
the  assignee,  the  offer  was  still  persisted  in.  Under  such  circumstances,  the 
plaintiffs  cannot  complain  that  the  evidence  offered  against  all  the  defendants 
was  excluded.  But,  still  further,  the  evidence  appeared  to  be  entirely  imma- 
terial, and  no  offer,  statement,  or  explanation  was  made  by  plaintiffs*  counsel 
showing  how  it  might  become  material.  On  the  contrary,  plaintiffs*  counsel 
stated  that  he  simply  wanted  to  prove  that  fact;  and,  If  that  was  all,  its  ex- 
clusion certainly  did  not  harm  the  plaintiffs.  What  did  plaintiffs*  counsel 
mean  when,  in  reply  to  the  statement  of  defendants'  counsel  that  "any admis- 
sions by  the  grant,  or  after  the  grant  has  been  made,"  cannot  be  given  in  ev- 
idence, he  said:  "that  is  true;  there  is  legal  good  faith  and  good  faith  in 
fact?"  That  langunge  must  have  induced  the  court  to  suppose  tliat  he  as- 
sented to  the  legal  proposition  made  by  the  counsel  for  the  deL'eiidants.  The 
evidence  which  the  plaintiffs  sought  to  give  was  therefore.  In  any  event,  in- 
competent as  against  the  assignee,  and  it  was  so  offered  and  so  treated  that 
there  was  no  error  in  its  entire  exclusion.  There  was  no  further  attempt 
upon  the  trial  to  prove  any  fraud,  and  it  is  a  just  inference  that  the  main,  if 
not  the  exclusive,  purpose  of  the  plaintiffs  was  to  assail  the  assignment  upon 
the  ground  above  stated.  The  judgment  should  be  affirmed,  with  costs. 
All  concur. 


(110  N.  Y.  188)  ^ 

Peoplb  v.  Kearney.* 
(Court  of  Appeals  of  New  Torh,   June  29, 1888.) 

1.  Sbduction— Criminal  Fuod£CUTioK— Eyidbncb—Bikth  ot  Child  brtond  Pebiou 

OF  GESTATION. 

On  trial  of  an  indictment  for  seduction  under  promiso  of  marriage  alleged  to  bare 
occurred  on  July  4, 1885.  it  is  prejudicial  error  to  admit,  over  defendant's  Direction, 
evidence  of  the  birth  of  a  full-grown  child  in  August,  1886, 13  months  thereafter,  as 
it  neither  tends  to  prove  the  seduction  alleged,  nor  that  the  prosecutrix  had  inter- 
course with  defendant  on  July  4, 1885,  nor  that  the  subsequent  interoourse,  from 
which,  as  claimed,  the  pregnancy  resulted,  commenced,  as  testified  by  her,  at  that 
time. 

2.  Bamb— Pleading  and  Pboof— Chabacter  op  Prosecutrix. 

In  a  prosecution  under  Pen.  Code  N.  Y.  §  2{^,  for  seduction  under  promise  of  mar- 
riage, corroboration  as  to  the  fact  that  prosecutrix  is  '^an  unmarriea  female  of  pre- 
vious chaste  character"  is  unnecessary;  this  allegation  being  simply  descriptive  of 
the  person  whom  it  was  the  pmn[>08e  of  the  statute  to  protect.  DisUnguisiiiug 
People  V.  Plath,  100  N.  Y.  690,  8  N.  E.  Rep.  790. 

Danforth  and  Finoh,  JJ.,  dissenting. 

Appeal  from  general  term,  supreme  court.  Fourth  department. 

Indictment  of  diaries  E.  Kearney  for  seduction  under  promise  of  marriage, 
accomplished  on  the  4th  day  of  July»  1885.  Judgment  of  conviction.  l>e- 
fendant  appeals. 

W.  P.  QoodelUf.  #or  appellant.  lAnm-ence  T.  Jones,  Dlst.  Atty.»  for  the 
People. 

Peckham,  J.  Under  the  objection  and  exception  of  the  counsel  for  de- 
fendant, the  court  permitted  the  prosecution  to  prove  that  in  August,  1886, 
the  prosecutrix  was  delivered  of  a  child  at  the  county  house.  She  had  already 
testified  thai  the  promise  of  m»rriage  had  been  made  in  July  of  the  previous 
year,  and  the  intercourse  bad  takeu  place  immediately  thereafter,  and  upon 
the  faith  of  such  promise,  and  had  continued  frequently  until  the  following 
December.  The  materiality  of  thie  evidence  as  to  the  birth  of  a  child  could 
only  have  been  claimed  upon  the  ground  that  it  tended  in  some  degree  to  sup- 
port  the  evidence  of  the  prosecutrix  upon  one  of  the  two  points  upon  which 
such  support  was  necessary,  viz.,  the  promise  of  marriage,  and  the  intercourse 

>  Reversing  47  Han,  129. 
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following  upon  and  on  the  fa^ith  of  it.  Authority  for  the  adnifssion  of  this 
evidence  is  claimed  to  exist  in  the  case  ot  Armstrong  v.  People,  decided  hj 
this  court,  and  reported  in  70  N.  Y.  38.  In  that  case  the  promise  of  marriage 
was  alleged  to  have  been  made  in  May,  and  the  intercourse  took  place,  on  the 
faith  of  such  promise,  In  the  following  August.  The  trial  occurred  in  March 
of  the  next  year;  and  the  prosecution  proved,  by  the  female  seduced,  that,  at 
the  time  of  such  trial,  she  was  in  the  family  way.  It  whs  held  that  such  evi- 
dence was  competent  to  be  laid  before  the  Jury,  as  it  proved  that  the  woman, 
being  unmarried,  had  had  illicit  intercourse  with  some  one,  which,  under  the 
evidence,  must  have  taken  place  somewhere  about  the  time  she  fixed  as  the 
time  she  had  tbe  intercourse  with  the  defendant;  and  hence  it  must  have 
tended,  in  some  degree,  to  support  her  evidence.  That  case  went  to  the  limit, 
as  it  seems  to  me,  of  the  principle  upon  which  alone  evidence  of  such  a  fact  is 
admissible.  It  did  show  that  the  woman,  being  unmarried,  had  had  illicit  in^ 
tercourse  with  some  man,  and  in  that  way  it  supported  her  evidence  as  to  a 
portion  of  the  fact  necessary  to  be  proved,  viz.,  that  she  had  had  such  inter- 
course, and  that  it  was  with  the  defendant,  and  no*  only  that,  but  also  (and 
herein  consists  its  materiality)  that  the  intercourse  took  place  at  about  the 
time  which  she  alleged  she  had  had  it  with  him.  Upon  the  same  principle, 
it  would  have  been  proper,  if  the  trial  had  taken  place  after  the  birth,  to 
have  proved  that  fact,  provided  the  birth  had  taken  place  within  the  usual 
period  of  gestation  after  the  seduction.  The  fact  alone  of  the  birth  would, 
of  course,  have  no  tendency  to  prove  that  the  child  was  the  result  of  the  in- 
tercourse with  the  defendant;  but,  taken  in  connection  with  the  other  cir- 
cumstances of  the  case,  it  might  have  at  least  some  tendency  to  strengthen 
her  evidence  on  the  main  point,  that  the  intercourse  was  with  him.  It  might 
be  slight;  but,  in  the  language  of  Folger,  J.,  in  that  case,  it  was  a  fact  not 
incompetent  to  be  laid  before  the  Jury.  In  this  case,  however,  another  and  a 
most  material  step  is  taken.  The  birth  of  the  child  was  in  August,  1386,  and 
the  physician  in  attendance  swore  it  was  a  full-grown  nine-months  child; 
thus  showing  conception  to  have  taken  place  as  late  as  November,  1885,  while 
the  prosecutrix  swore  the  seduction  occurred  on  the  4th  of  the  previous  July. 
What  support  is  given  to  the  evidence  of  the  prosecutrix  that  she  was  seduced 
under  promise  of  marriage  on  the  4th  of  July,  1885,  by  proving  that  she  was 
delivered  of  a  child  13  months  thereafter,  or  in  August,  1886?  This  fact 
simply  proves  that  she  had  illicit  intercourse  with  some  one  four  months  sub* 
sequent  to  the  time  when  she  swears  that  she  was  seduced  under  promise  of 
marriage  by  the  defendant.  In  the  Armstrong  Case  the  evidence  showed  that 
the  female  had  had  intercoorse  with  some  one  at  or  about  the  very  time  she 
alleged  she  had  it  with  the  defendant.  In  this  case  it  shows  nothing  of  the 
kind.  It  neither  shows,  or  tends  to  show,  that  she  had  any  intercourse  with 
the  defendant  at  the  time  she  swears  she  was  seduced,  nor  does  it  show,  or 
tend  to  show,  that  she  had  such  intercourse  with  any  one  at  or  about  that  time. 
It  is  said  that  it  is  a  most  natural  consequence  of  the  seduction  that  the  in- 
tercourse should  have  continued  thereafter,  as  sworn  to  by  the  prosecutrix, 
and  until  it  resulted  in  her  pregnancy.  That  is  very  likely  true;  but  it  does 
not  advance  us  a  step  in  the  way  of  proving  that  the  intercourse  did  com- 
mence in  July.  If  it  did  then  commence,  it  may  be  admitted  that  it  was  very 
likely  to  have  continued;  but  is  it  any,  even  the  slightest,  proof  that  it  did 
then  commence,  by  proving  that  she  had  illicit  intercourse  with  some  one  four 
months  thereafter,  which  resulted  in  the  birth  of  a  child  after  the  usual  period 
of  gestation?  In  other  words,  is  there  any  support  given  to  the  evidence  of 
the  prosecutrix  as  to  the  seduction  by  the  defendant  in  July,  1885,  by  proof 
of  this  nature?  I  cannot  see  that  an  affirmative  answer  can  be  given  to  either 
interrogatory.  How  can  it  be  said  to  support  the  evidence  of  the  prosecu* 
trix?  In  the  Armstrong  Case  it  did  support  her  evidence,  by  showing  that, 
at  or  about  that  very  time  when  she  swore  she  was  seduced,  she  had  illicit 
v.l7N,E.no.7 — 47 
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intercourse  with  some  one.  Suppose  she  had  not  Deen  pregnant?  In  such 
case  there  might  have  been  no  proof  that  she  had  ever  had  connection  with 
any  man,  and  her  whole  story  might,  in  that  event,  have  been  entirely  un- 
supported. Of  course,  we  do  not  mean  to  intimate  that  no  conviction  can  be 
had,  under  this  statute,  unless  pregnancy  follows  the  seduction.  But  it 
might  be  much  more  difficult  to  support  the  evidence  of  the  female  alleged  to 
have  been  seduced  if  no  such  result  followed.  The  evidence  given  did,  how- 
ever, support  her  story  so  far  as  to  show  that  she  had  had  intercourse  with 
some  man,  and  as  to  the  time  at  which  it  took  place;  while  other  evidence  in 
the  case  msxy  have  supported  her  story  that  she  had  the  intercourse  at  that 
very  time  with  the  defendant.  But  in  this  case  the  evidence  does  not  even 
tend  to  the  support  of  her  story  that  she  had  intercourse  with  the  defendant 
on  the  4th  of  July,  1885,  under  promise  of  marriage,  because  it  does  not  tend 
to  show  that  she  had  such  intercourse  at  tliat  time,  or  about  that  time,  with 
any  man.  It  is  not  a  case  where  the  prosecutrix  may  have  been  deceived  or 
mistaken  as  to  her  dates,  so  that  she  ought  not  to  be  held  to  the  very  day, 
or  even  week,  on  or  in  which  she  placed  the  seduction.  This  is  an  affair  of 
months,  and  there  is  no  claim  of  any  mistake  as  to  date,  occasion,  or  place. 
The  crime  was  committed,  if  at  all,  on  the  4th  of  July,  1885. 

We  think  it  was  error  to  admit  this  evidence.  In  Boyce  v.  People,  55  N. 
Y.  644;  it  seems  to  have  been  assumed  that  if  evidence  of  this  nature  had 
been  objected  to,  and  admitted,  under  objection  and  exception,  it  would  have 
been  error.  The  error  was.  saved  because  the  evidence  was  not  objected  to, 
and  the  prosecution  stated  that  no  reliance  was  placed  on  it  as  being  corrob- 
orative in  any  degree  of  the  prosecutrix,  and  therefore  the  refusal  to  strike  it 
out  was  not  error,  as  there  was  no  strict  right  to  have  it  stricken  out  when  it 
came  in  without  objection.  We  fully  realize  the  truth  of  the  proposition  that 
evidence  in  corroboration  of  the  prosecutrix,  in  this  class  of  cases,  upon  the 
points  where  corroboration  is  necessary,  viz.,  the  seduction  and  the  promise 
of  marriage,  is  not  very  easily  obtainable.  For  that  reason  it  has  been  held 
that  only  such  corroboration  as,  in  the  natural  and  ordinary  course  of  events, 
these  facts  are  capable  of,  is  to  be  required.  But  this  rule  cannot  be  con- 
strued to  allow  evidence  of  a  fact  which  does  not  in  the  least  tend  to  support 
the  evidence  of  the  prosecutrix  upon  the  two  points  which  require  it.  That 
the  evidence  in  this  case,  of  the  nature  herein  commented  on,  was  of  a  very 
dangerous  and  probably  highly  injurious  character  and  tendency,  we  think 
admits  of  no  controversy  •  The  crime  is  a  most  atrocious  one,  and  one  which 
must  naturally  tend  to  enlist  the  sympathies  of  all  men,  and  of  coui*se  of  ju- 
rors, in  favor  of  the  victim.  In  such  cases,  while  administering  the  law  with 
perfect  fairness,  courts  must  be  extremely  careful  that  no  evidence  of  a  tend- 
ency to  excite  or  influence  the  resentment  of  jurors,  and  which  does  not  tend 
to  support  the  evidence  of  the  prosecutrix,  or  to  connect  the  defendant  with 
the  commission  of  the  crime,  should  be  permitted  to  go  to  the  jury.  Gases 
are  cited  by  the  counsel  for  the  people  where,  under  indictments  for  adultery, 
(where  that  act  is  made  a  crime,  in  some  of  the  states, )  evidence  of  intercourse 
between  the  parties,  or  even  acts  of  familiarity  between  them,  prior  and  sub- 
sequent to  the  time  when  the  adulterous  act  is  alleged  to  have  been  committed, 
is  competent  as  tending  to  prove  such  act  at  the  time  laid.  The  cases  are  not 
at  all  analogous,  and  the  same  principle  does  not  govern.  If  evidence  had 
been  given  in  this  case  tending  to  show  or  showing  that  the  defendant  had 
had  intercourse  with  the  prosecutrix  subsequent  to  the  time  when  she  alleged 
she  was  seduced,  it  might  have  been  admissible  upon  the  principle  decided  in 
those  cases.  Such  evidence  was  given  in  this  case  by  the  female  herself,  who 
swore  to  frequent  intercourse  up  to  December,  1885,  with  the  defendant.  But 
the  fact  that  the  prosecutrix  had  a  child  13  months  after  her  alleged  seduc- 
tion by  defendant  did  not  show,  or  tend  to  show,  illicit  intercourse  with  him 
subsequent  to  the  alleged  seduction,  which  would  have  to  be  the  case  to  make 
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it  parallel  with  the  cases  cited  by  the  counsel  for  the  people.  ^JTor  did  it,  as 
we  have  attempted  to  show,  tend  to  prove  that  she  was  seduced  in  July,  1885, 
by  the  defendant. 

As  the  case  must  go  back  for  a  new  trial,  we  think  it  proper  to  state  tiiat, 
in  our  judgment,  no  new  principle,  as  to  the  evidence  required  in  stipport  of 
an  indictment  in  such  a  case  as  this,  was  promulgated  by  the  decision  in 
People  V.  Plath,  100  N,  Y.  5 JO,  3  N.  E.  Rep.  790,  as  seems  to  have  been  as- 
flumed  by  the  counsel  for  the  defendant  herein.  It  was  held  in  that  case  that 
the  corroboration  must  be  upon  all  the  points  which  go  to  make  up  the  crime, 
(in  that  ctise,  abduction  for  the  purpose  of  prostitution,)  and  that  in  that  case 
corroboration  was  necessary  as  to  the  taking,  as  well  as  to  the  purpose  for 
which  the  taking  occurred.  Here  the  defendant's  counsel  argues  that  this 
decision  makes  it  necessary  to  corroborate  the  prosecutrix,  not  only  upon  the 
question  of  the  promise  and  the  seduction,  but  also  upon  those  of  the  previous 
chaste  character  of  the  female  seduced,  and  tliat  she  was  unmarried.  This 
court  has  held  that  the  offense  really  consisted  in  the  seduction  under  a  prom« 
ise  of  marriage,  and  that  the  character  and  condition  of  the  female  simply 
identified  the  kind  of  person  whom  the  statute  had  in  view,  and  whose  pur- 
pose it  was  to  protect.  Supporting  evidence  never  was,  and  is  not  now,  re- 
quired on  those  points.  See  Kenyan  v.  People^  26  N.  Y.  208.  The  cases  are 
perfectly  consistent.  But  for  the  reasons  already  given  this  judgment  must 
be  reversed,  and  a  new  trial  ordered. 

Andrhws,  Earl,  and  Gray,  J  J.,  concur.  Danforth  and  Finoh,  JJ„ 
dissent.    Ruqer,  C.  J.,  not  voting. 


(UO  N.  Y.  183) 

WALTERMIRE  V.  WaLTERMIRE.' 
{C(ywrt  of  Appeals  of  New  York,    June  29, 1888.) 
DrvoRO»—SEPAKATioN— Abandonment— Dbpensb  op  Cbubi/tt. 

On  complaint  for  a  separation  by  the  husband  on  the  ground  of  abandonment,  it 
appeared  that  the  wife  had  lived  with  him  nearly  50  years,  and  had  always  dis- 
charged faithfully  her  wifely  duties ;  that  in  1877  he  threatened  to  knock  her  down, 
and  struck  at  her  twice;  that  he  had  been  continuously  abusive,  calling  her  "all 
the  bad  names  that  belong  to  a  bad  woman, "  **a  dirty  bitch, "  **a  uar, "  "a  whore, " 
and  had  accused  her  of  adulterous  intercourse  with  other  men,  naming  theoL 
Heldj  that  such  conduct  was  ^ cruel  and  inhuman  treatment*^  under  Code  N.  Y.  S 
1767,  and  her  abandonment  was  iustified,  and  though  tbe  husband  be  plaintiff,  un- 
der Code  N.  Y.  1772,  she  is  entitled  to  affirmative  relief  by  a  decree  for  separation 
and  a  reasonable  support. 

Api)eal  from  general  term,  supreme  court.  Second  department. 

Action  by  Edwin  N.  Waltermire  for  a  decree  of  separation,  on  the  ground 
of  abandonment,  against  his  wife,  Maria  Waltermire.  Decree  for  defendant. 
Plaintiff  ap;)eals. 

Henry  W,  Gilbert,  for  appellant.     W.  Farrington,  for  respondent. 

Danforth,  J.  The  courts  were  not  troubled,  in  this  case,  with  contra- 
dictory statements,  nor  the  evidence  of  casual  observers,  whose  inferences 
might  be  inflamed  or  partial,  as  their  sympathies  went  with  one  or  the  other 
party.  They  have  had  only  the  testimony  of  the  defendant,  and  that  not 
given  voluntarily,  or  as  a  witness  in  her  own  behalf,  but  on  compulsion  of 
the  plaintiff,  and  left  by  him  undisputed.  Yet  from  this  testimony  the  courts 
below  have  reached  different  conclusions;  the  trial  judge  relieving  the  plain* 
tiff  by  a  decree  in  his  favor,  and  the  general  term  adjudging  that  the  plain- 
tiff was  at  fault,  and  not  only  to  be  defeated  by  his  own  misconduct,  but  that 
the  defendant  was  entitled  to  recover  upon  her  affirmative  allegations.    A 

AfOrming  88  Hun,  648,  mem,  and  41  xxun,  645,  menu 
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new  trkil  was  therefore  oidered,  but  the  plaintiff,  bj  appealing,  makes  that 
impossible*  and  he  consents  to  judgment  absolute  if  the  decision  shall  be  af- 
firmed. We  think  the  evidence  justified  the  conclusion  of  the  general  term. 
The  parties  were  married  in  1834;  and  from  that  time  until  September*  1882, 
nearly  half  a  century,  lived  together  as  husband  and  wife,  she  rendering 
wifely  service  as  a  helpmate,  in  all  that  that  term  implies,  un<il,  as  she  al- 
leges, compelled  "by  his  faithless  and  hateful  conduct  as  a  husband,  and  his 
cruel  and  inhuman  tieat.uent,  to  leave  his  side."  The  evidence  in  the  case 
was  adopted  by  the  court  as  the  defendant's  pleading.  From  that  it  appears 
that,  in  1877,  the  plaintiff  laid  violent  "hando  upon  her,  led  her  to  the  door, 
threatened  to  knock  her  down,  and  struck  at  her  twice.**  Upon  another  oc- 
casion, falling  to  the  fioor  from  siokness,  "he  said  it  was  a  pity  she  ever  got 
up;**  and,  again,  he  said,  "I  will  be  glad  when  you  draw  your  last  breath.** 
He  called  her  "all  the  bad  names  that  belong  to  a  bad  woman,**  "a  dirty 
bitch,*'  "a  liar,**  "a  whore."  He  accused  her  of  being  "with  different  men 
In  the  neighborhood,  naming  several,  and  having  with  them  improper  inter- 
course.** These  aru  the  gravest  circumstances  that  characterize  his  conduct 
as  "cruel  and  inhuman.*'  There  are  many  others  which  made  her  life  miser- 
able, and  rendered  it  unfit  that  she  should  live  with  him,  and  impossible  for 
her  to  do  so  with  any  sense  of  self-respect,  or  with  any  comfort.  They  wore 
continuous,  and  not  occasional.  Those  mentioned  bring  the  case  within  the 
statute  which,  for  cruel  and  inhuman  treatment,  permits  a  separation,  (Code,, 
^  1762;)  and  that  relief,  by  the  terms  of  the  same  statute,  (Id.  §  1772,)  may 
;be  had  by  the  wife,  although  the  husband  is  the  plaintiff.  The  circumstances, 
which  constitute  his  misconduct,  not  only  defeat  his  action,  but  entitle  the 
Klefendant  to  the  protection  of  the  court.  The  ill  feeling  of  the  plaintiff' 
towards  his  wife  was  manifested  repeatedly,  not  by  mere  "petulance  or  rude-; 
ness,**  but  by  a  series  of  acts  of  personal  violence,  and  a  continual  use  of  in-' 
suiting  language.  He  thus  caused  the  abandonment  of  which  he  complains, 
and  his  conduct  entitles  the  defendant  to  a  separation,  and  a  reasonable  sup- 
port at  his  hands.  Barrere  v.  Barrere^  4  Johns.  Ch.  187.  The  order  ap-^ 
pealed  from  should  therefore  be  affirmed,  and  the  defendant  have  judgment, 
absolute,  according  to  the  prayer  of  the  answer.  ' 

All  concur 
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Hamilton  v.  Smith. 
{C(mrt  of  Appeals  of  New  York,    June  29,  I68S.) 
WnjiS—CJoKSTRucTioK— Charges  upon  Rbal  Estatb, 

A  wiU  provided  that,  "after all  my  ♦  ♦  *  debts  are  paid  and  discharged.  I  give  I 
and  bequeath  unto  my  wtf e  "  one-third  of  the  personalty,  and  the  use  of  one-th  M  of 
the  realty  for  life.  It  then  gave  the  residue  of  the  "real  and  personal  estate**  to* 
testator's  son,— one-half  absolutely,  and  one-half  in  trust  for  a  daughter.  Power' 
to  sell  any  of  the  property  was  given  to  the  son  as  executor  or  trustee,  to  whom  also 
was  given  the  right  to  continue  testator's  milling  business.  HeldL,  that  there  was 
no  blending  of  the  real  and  personal  estate,  and  no  conversion;  and  that,  in  view 
of  the  provisions  of  Code  Civil  Froc.  N.  Y.  §  2749  et  scq.y  permitting  creditors  to 
resort  to  decedent's  real  estate,  the  will  oould  not  be  construed  to  charge  the  realty 
with  the  payment  of  debts,  though  the  personalty  was  insufficient  for  that  purpose. 

Appeal  from  general  term,  supreme  court.  Fifth  department. 

Prior  to  the  year  18/8,  the  city  of  Rochester  constructed  a  system  of  water- 
works hy  which  it  used  certain  water  privileges  which  were  appui tenant  to 
the  lands  of  one  Hiram  Smith.  In  that  year,  he  with  other  owiiers  of  prem- 
ises simUarly  affected,  commenced  an  action  to  restrain  the  city.  He  was  un» 
successful  until,  by  the  judgment  of  this  court,  his  right  to  maintain  the  ac- 
tion was  established.  92  N.  Y.  463.  After  the  reversal  by  this  court  of  the 
judgments  below,  an  order  of  Injunction  was  granted.  Hiram  Smith  died 
May  14,  1883,  leaving  a  will,  dated  April  10, 1883,  by  which  he  disposed  of 
his  real  and  personal  estate  as  follows,  viz.:  "FirsU  After  all  my  lawful  and 
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Just  debts  are  paid  and  discharged,  I  give  and  bequeath  unto  my  wife,  Emily 
C.  Smith,  one  equal  one-tliiid  of  all  the  peraonal  property  of  which  I  may  die 
seized,  and  the  use  or  income  from  one-third  of  my  real  estate,  during  the  term 
of  her  natural  life.  Second.  The  residue  or  remainder  of  my  real  and  per- 
sonal estate,  of  every  name  or  nature,  I  give,  devise,  and  bequeath  unto  my 
son,  George  B.  Smith,  in  manner  following:  One  equal  one-half  of  the  same 
to  him  absolutely;  the  other  equal  one-halt  to  him  in  trust  for  the  benefit  and 
maintenance  of  my  daughter,  Emma  G.  Smith. "  Testator  empowered  his  son 
to  manage  Emma's  share,  and  to  pay  over  to  her  the  income,  and  also  such 
part  of  the  principal  as  he  might  choose;  and  he  might  transfer  to  her  the  title 
to  the  property  held  by  him  as  trustee,  and,  upon  properly  accounting,  thus 
releiise  himself  from  the  trust.  Power  was  given  to  him,  as  executor  or  trus- 
tee, to  sell,  etc.,  any  of  testator^s  property,  and  to  invest  the  same  according  * 
to  his  discretion;  and  the  right  was  given  also  to  continue  the  business  in 
which  testator  was  engaged  at  the  time  of  his  death,  in  testator's  narne  or  oth- 
erwise, for  such  time  as  be  might  choose.  George  qualified  as  executor.  At 
the  time  of  his  death,  testator  was  engaged  in  the  milling  business.  In  Ko« 
vember  following  testator's  death,  for  considerations  expressed  In  the  convey- 
ance, the  widow  and  daughter  of  deceased  conveyed  to  George  the  flouring- 
mill  premises,  water  privileges  and  rights  now  in  question,  the  machinery, 
stock  in  trade,  and  indebtedness  due  the  estate;  he  assuming  payment' of  all 
incumbrances  and  indebtedness.  In  March,  1884,  the  city  of  Rochester  in- 
stituted these  proceedings  to  acquire,  as  against  the  owners  of  the  mill  prop- 
perty  in  question,  and  of  other  owners  of  mill  privileges,  the  permanent  and 
perpetual  right  to  draw  water,  and  to  condemn  the  privileges  injured  thereby, 
and  to  ascertain  by  commissioners  the  amount  of  the  compensation  to  be 
made  to  such  owners.  In  June,  1885,  the  commissioners  awarded  to  George 
and  Emma  Smith,  as  owners,  the  sum  of  ;|^21,0(X).  George,  being  indebted  to 
William  Hamilton,  appellant  herein,  had  assigned  to  him,  in  March,  1884, 
all  his  Interest  in  the  award  as  security  for  what  was  owing  then,  and  for 
what  he  might  thereafter  become  indebted  to  him  for.  Hamilton's  claim 
amounted,  at  the  time  of  these  proceedings,  to  some  $14,000.  In  December, 
1884,  George  made  a  general  assignment  to  said  Hamilton  for  the  benefit  of 
bis  creditors.  When  tlie  award  of  damages  was  made,  the  conflicting  claims 
to  the  fund  were  referred  for  determination.  They  were  made  by  Hamilton, 
by  creditors  of  the  decedent,  Hiram  Smith,  and  by  George,  as  executor  of 
his  father's  will.  He  filed  his  first  account,  as  such  executor,  in  Septem- 
ber, 1886,  which,  at  the  time  of  these  proceedings,  had  not  been  judicially 
settled,  from  which  it  appeared  that  there  were  presented  debts  against  the 
estate,  in  addition  to  claims  allowed  and  paid  in  full,  amounting  to  about 
2^25,000.  of  which  about  ;|^23,000  remain  unpaid  and  unsecured.  The  referee 
sustained  the  claim  of  Hamilton  to  the  fund  in  virtue  of  the  assignment  to 
him  individually  anjd  of  the  other  assignment  to  him  for  the  benefit  of  George's 
creditors;  holding  that  the  real  estate  was  not  devised  charged  with  the  pay- 
ment of  testator's  debts.  At  special  term,  however,  his  report  in  that  respect 
was  modified,  and  payment  ordered  to  be  made  to  George,  as  executor,  for  dis- 
tribution among  the  creditors  of  the  estate.  This  disposition  of  the  fund  by 
the  special  term  was  sustained  by  the  general  term,  and  from  the  order  of  the 
general  term  Hamilton  has  appealed  to  this  court. 
Theo.  Bacon,  for  appellant.    /.  A.  SiiUl,  for  respondent. 

Gray,  J.»  (after  stating  the  facta  as  above,)  Section  2749  of  the  Code  ot 
Civil  Procedure  provides  that  "real  property  of  which  a  decedent  died  seized 
1^  *  *  may  be  disposed  of,  for  the  payment  of  his  debts  and  funeral  ex- 
penses, as  prescribed  in  this  title,  except  where  it  is  devised  expressly  charged 
with  the  payment  of  debts  and  funeral  expenses, "  etc.  Section  2750  provides 
that  such  a  disposition  may  be  effected  by  a  proceeding  before  the  surrogate's 
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court,  instituted,  by  unsecured  creditors,  "at  any  time  within  three  years  after 
letters  were  first  duly  granted,  within  the  state,  upon  the  estate  of  a  decedent." 
By  the  force  of  these  enactments  the  debts  of  a  decedent,  by  the  rights  of  cred- 
itors, win  seek  the  real  estate  when  the  personalty  is  exhausted,  and  the  only 
restriction  upon  their  riglits  is  the  not  unreasonable  one  of  the  period  of  time 
within  which  they  shall  be  enforced.  As  the  three  years  had  more  than  elapsed 
In  tliis  case,  the  statutory  remedy  of  the  creditors  of  Hiram  Smith  against  the 
real  estate  is  no  longer  available.  The  question  of  the  proper  disposition  of 
the  fund  in  question  is,  therefore,  of  considerable  moment  to  the  parties  in- 
terested in  Ills  estate.  The  water  privileges  which  the  city  of  liochester, 
througii  its  proceedings,  condemned,  were  appurtenant  to  the  real  estate  de- 
vised by  tlie  testator.  They  constituted  an  easement  attacliing  to  the  land  of 
the  devisee,  which  would  pass  as  an  incident  to  it.  This  fund,  therefore,  par- 
takes of  tlie  nature  of  realty,  and  for  every  purpose  is  to  be  treated  as  its  rep- 
resentative here. 

The  general  term,  in  their  conclusions  below,  seemed  influenced,  in  con- 
struing the  terms  of  the  will,  by  extrinsic  circumstances;  which,  when  called 
in  aid  of  the  discovery  of  the  intention  of  the  testator,  led  them  to  find  an  in- 
tention to  charge  his  lands  with  the  payment  of  his  debts.  They  concede 
that  the  power  of  sale  Is  not  in  terms  significant  in  that  direction;  but  they 
thought  the  words,  "after  all  my  just  and  lawful  debts  are  paid  and  dis- 
cliarged,"  in  the  will,  had  such  significance,  in  connection  with  the  fact  that 
the  testator's  personal  estate,  at  the  time  of  his  death,  (which  was  shortly 
after  the  making  of  his  will,)  was  so  inadequate  for  the  purpose  of  discharg- 
ing his  debts,  as  to  make  the  power  of  sale  consistent  with  an  intention  that 
the  debts  should,  so  far  as  necessary,  be  a  charge  upon  the  realty.  Whether 
a  general  direction  for  the  payment  of  debts  and  legacies  charges  the  real  es- 
tate with  their  payment  has  been  the  subject  of  discussion  in  the  courts  from 
an  early  period.  The  question  has  more  often  been  raised  with  respect  to 
legacies.  For  obvious  reasons,  the  question  of  whether  debts  are  made  a 
charge  upon  real  estate  devised,  has  not  demanded  much  attention  from  our 
courts.  The  existence  of  the  statutory  provisions  referred  to,  which  give  to 
creditors  a  right  to  have  the  real  estate  of  a  decedent  disposed  of,  and  which 
are  usually  availed  of,  removes  the  necessity  for  raising  that  question.  We 
do  not  think  that  the  course  of  administration  should  be  changed  in  this  case, 
or  ever,  without  clear  evidence  of  intention.  In  Lupton  v.  Lupton,  2  Johns. 
Ch.  614,  the  chancellor  had  before  him  the  question  of  whether  legacies  were 
charged  upon  the  real  estate,  and  it  is  elaborately  considered.  But  in  the  course 
of  his  opinion  he  made  these  remarks:  "Thus  where  the  testator  devises  the 
real  estate  after  payment  of  debts  and  legacies,  as  in  Tompkins  v.  Tompkin$, 
Finch,  Free.  397,  and  in  Shallcrosa  v.  Finden,  3  Ves.  738,  or  where  he  de- 
vised the  real  estate  after  a  direction  that  debts  and  legacies  be  first  paid,  as 
in  Trott  v.  Vernon,  Finch,  Free.  430,  and  in  Williams  v^  Chitty,  3  Ves.  545, 
the  real  estate  has  been  held  to  be  charged.  It  is  not  sufilcient  that  debts  or 
legacies  are  directed  to  be  paid.  That  alone  does  not  create  the  charge,  but 
they  must  be  directed  to  be  first  or  previously  paid,  or  the  devise  declared  to 
be  made  after  they  are  paid."  Courts  should  be  slow  to  construe  an  intention 
to  charge  the  payment  of  debts  upon  a  devise  of  real  estate,  from  the  use  in  a 
will  of  formal  words,  or  the  presence  of  commonly  employed  phrases.  Of 
such  a  case  this  seems  a  fair  illustration;  for,  beyond  the  opening  words  of 
the  will,  "after  all  my  lawful  and  just  debts  are  paid,  I  give,"  etc.,  "to  my 
wife,"  etc.,  the  instrument  concededly  is  devoid  of  any  expression  or  declara- 
tion by  the  testator  of  intention  as  to  the  mode  of  payment  of  his  debts. 
These  words  have  become  a  usual  formula  in  wills,  and  to  their  presence  in 
a  will  I  think  we  should  give  no  greater  significance  than  was  given  by  the 
chancellor  in  Lupton  v.  Lvpton,  supra,  to  the  use  of  the  words  which  give 
"  the  rest,  residue,  and  remainder  of  real  and  personal  estate  not  hereinbefore 
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already  devised  and  bequeathed."  He  said:  "If  that  residuary  clause  create! 
such  a  charge,  the  charge  would  have  existed  in  almost  every  case;  for  it  is 
the  usual  clause,  and  a  kind  of  formula  in  wills."  If  we  except  the  formal 
words  with  which  this  will  opens,  the  testator^s  language  furnishes  no  infer- 
ence or  clue  of  intention.  In  Kinnier  v.  Rogers,  42  N.  Y.  531,  it  was  said: 
''Ttiere  is  no  special  designation  of  the  fund  or  property  from  which  the 
debts,  and  said  annuities  and  legacies  and  provisions,  are  to  be  paid  and  satis- 
fied. The  pergonal  estate  is  therefore  the  primary  fund  applicable  thereto, 
and  the  devise  of  the  residuary  estate,  being  in  general  terms,  without  any 
declaration  or  statement  that  the  real  estate  is  given  after  or  subject  to  the 
payment  thereof,  or  of  any  p;frt  thereof,  there  is  no  ground  for  the  inference 
that  the  testator  intended  to  stppropriate  it  to  such  purpose."  The  case  of 
Reynolds  v.  Reynolds,  16  N.  Y,  257,  which  has  been  cited,  furnishes  au- 
thority for  the  proposition  thiti,  to  create  a  charge  upon  real  estate,  there  must 
be  either  express  directions  to  that  eifect,  or  the  intention  thus  to  charge  it 
must  be  implied  from  the  whole  will  taken  together. 

In  this  will  the  gift  of  the  residuary  real  and  personal  estate  refers  to  what 
remains  after  the  bequests,  in  the  prior  clause,  to  the  wife  of  one-third  of  the 
personalty,  and  of  the  income  of  one-third  of  the  realty.  No  equitable  con- 
version is  worked  of  the  real  estate  into  personalty  by  the  power  of  sale  to 
George  as  the  executor  and  trustee;  for  it  was  not  obligatory  upon  him,  and 
a  merely  discretionary  power  of  selling  produces  no  such  result.  It  may  not 
be  amiss  to  note  the  distinction  here,  that  the  real  estate  was  neither  devised 
to  the  executor,  nor  was  a  fund  given  or  created  for  the  payment  of  the  debts, 
beyond  the  personalty.  Testator's  son,  George,  was  the  devisee  of  an  undi- 
vided interest,  in  common  with  otliers  who  had  no  part  in  the  execution  of 
the  will.  We  recognize  the  rule  insisted  upon  that  the  intention  of  the  de- 
visor is  to  be  sought  out  by  all  possible  investigation,  and  observed  with  strict- 
ness, however  untechnically  expressed.  The  rule  is  one  of  construction, 
adopted  from  a  very  early  period,  and  it  has  uniformly  been  sustained  in  the 
courts.  But  we  should  be  careful,  in  applying  the  rule,  not  to  construct 
an  intention  from  words  which  have  acquired,  from  constant  use,  merely  a 
formal  or  customary  character,  and  for  that  reason  have  ceased  to  have  great 
import  as  expressions  of  the  will-maker. 

It  is  argued,  however,  that  by  the  terms  of  this  instrument,  read  in  the 
light  of  surrounding  circumstances,  the  testator's  words,  as  to  payment  of 
his  debts,  are  given  a  force  which,  as  general  words,  they  might  not  other- 
wise have  in  the  will.  The  general-term  opinion  concedes  that  they,  or  gen- 
eral words  of  like  character,  in  the  opening  paragraph  of  a  will,  do  not  neces- 
sarily have  the  effect  to  make  testator's  debts  a  charge  upon  real  estate.  But 
the  learned  judge  at  general  term  considered  there  was  a  blending  of  the  dis- 
position of  the  real  and  personal  estate,  which,  with  the  fact  of  the  excess  in 
the  amount  of  his  debts  over  bis  personal  estate,  seemingly  made  the  entire 
devises  and  bequests  subject  to  the  payment  of  his  debta.  We  cannot  so  view 
the  terms  of  this  will,  or  deduce  such  inferences  from  the  surrounding  cir- 
cumstances. Inadequacy  of  the  personalty  is  not  suggestive  of  any  such  in- 
tention, in  view  of  the  existing  provisions  of  the  Code  of  Civil  Procedure, 
permitting  a  resort  to  the  real  estate  by  the  creditors  of  a  decedent.  There 
was  no  blending  of  the  real  and  personal  estate  in  the  residuary  clause  of  this 
will.  They  are  kept  distinct  by  the  prior  clause,  and  a  different  direction  is 
given  to  each.  The  testator's  wife  was  griven  one-third  of  the  personalty,  and 
the  income  from  one-third  of  the  realty,  and  the  remainder  is  divided  between 
the  two  children;  the  son  taking  his  share  absolutely,  and  holding  his  sister's 
share  in  trust.  The  authority  given  in  the  will  to  his  son  to  continue  the 
milling  business  is  hardly  consistent  with  the  existence,  at  the  time,  of  an 
idea  that  tne  real  estate  necessary  to  its  conduct  should  be  charged  with  tes- 
tator's debts.    The  pending  action  against  the  city  of  Bochester  is  not  a  cir- 
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cumstance  which  can  be  taken  as  suggestive  of  any  particular  intention  or 
expectation  on  testator's  part.  That  action  was  brought  for  equitable  relief, 
and  success  meant  an  injunction  against  further  use  of  the  water  privileges, 
but  no  money  recovery  for  the  taking  of  property.  The  proceedings  by  the 
city  of  Hochester  to  acquire  the  right  of  a  perpetual  use  of  the  water  privileges 
appurtenant  to  the  real  estate  of  which  Hiram  Smith  died  seized,  were  insti- 
tuted, after  testator's  death,  and  when  George,  his  son,  by  force  of  the  de- 
vise in  the  will,  and  of  the  conveyance  from  his  mother  and  sister,  was  in- 
vested with  the  title  to  the  whole  of  the  real  estate  in  question.  Testator  had 
a  right  of  action  for  damages  for  the  injury  committed  upon  his  property 
rights,  which  would  have  survived  to  his  executor;  but  the  object  of  the  pro- 
ceeding by  the  city  was  the  acquisition,  by  condemnation  proceedings,  of  the 
interest  of  George,  as  the  owner,  in  the  property. 

Without  further  elaboration  of  the  point,  the  conclusions  at  which  we  have 
arrived  are  (1)  that,  upon  the  death  of  Hiram  Smith,  his  son,  Geopge,  became 
vested  with  the  absolute  title  to  an  undivided  half  of  tlie  real  estate  in  ques- 
tion, (subject  to  the  provision  for  the  widow  from  the  income,)  free  from  any 
cliarge  for  the  payment  of  the  testator's  debts;  and,  upon  the  conveyance  to 
him  by  liis  mother  and  sister,  his  title  to  the  whole  became  perfect,  subject 
only  to  be  disposed  of  through  proceedings  under  the  statute,  when  instituted 
by  creditors  of  the  estate,  to  compel  a  payment  of  their  debts,  for  which  the 
personalty  was  shown  to  be  insufficient;  (2)  that  the  fund  arising  out  of  the 
proceedings  instituted  by  the  city  of  Rochester  to  acquire  in  perpetuity  the 
water  privileges  in  question,  vested  in  George  B.  Smith  as  the  owner,  by 
said  devise  and  conveyance,  of  the  property  taken,  freed  from  the  claims  of 
testator's  creditors;  (3)  that,  by  the  assignments  from  George  H.  Smith, 
William  Hamilton,  this  appellant,  became  entitled  to  the  whole  of  the  fund 
created  by  the  award,  with  which  he  may  first  repay  to  himself  the  amount 
owing  to  him,  for  which  the  fii*st  assignment  was  made  as  security,  and  then 
is  to  distribute  the  balance  remaining  in  his  hands  to  the  creditors  of  his  as- 
signor, under  the  second  assignment  made  for  their  benefit.  The  order  of 
the  general  term,  therefore,  should  be  reversed,  and  the  order  of  the  special 
term  modified,  in  accordance  with  the  report  of  the  referee,  and  as  so  modified 
affirmed,  with  costs  to  the  appellant  in  both  courts. 

All  concur,  except  Danfobth,  J.,  not  voting. 


(126  111.  584) 

Bele  et  al.  v.  People. 
{Suvreme  Cov/rt  of  IlUnoia.    June  16, 1888.) 

1.  Negugenoe— Criminai*  Liability— Contributory  Nboliobncb. 

'  Where  a  team  and  wagon  run  into  unothor  wagon,  and  the  horses  hitched  to  the 
latter  are  frightened,  and  mn  away,  throwin^^  an  occupant  oat,  and  causing  injuries 
from  which  sne  dies,  the  collision  is  the  proximate  caupe  of  the  death ;  and  it  is  no 
excuse  of  the  criminal  liability  of  those  causing  the  collision  that  the  runaway 
horses  might  have  been  checked  by  the  driver,  hy  the  exercise  of  diligence  and 
care. 

2.  Same— Homicide. 

Upon  an  indictment  for  murder,  where  it  af^peared  that  deceas*^  had  come  to  her 
death  in  consequence  of  the  collision  of  a  vehicle,  driven  by  defendants,  with  that 
in  which  deceased  was  riding,  criminal  liability  of  the  defendants  depends,  not 
merely  upon  the  question  whether  they  were  active  in  inducing  their  team  to  run, 
thereby  causing  tne  collision,  but  also  whether  they  recklessljor  wantonly  permit- 
ted the  collision. 
8.  Same— Instructions. 

In  a  trial  for  murder,  occasioned  by  the  collision  of  two  vehicles,  one  of  whicn  de- 
fendants were  driving,  an  instruction  submitting  to  the  jiiry  the  question  whether 
defendants  were  active  in  causing  the  collision  by  urging  their  team  on,  no  evidence 
of  such  fact  having  been  introduced,  and  tho  only  reference  to  it  in  the  record  bein^ 
the  statement  of  counsel  explaining  why  it  had  not  been  proved,  is  improper. 

Error  to  circuit  court,  Jo  Daviess  county;  William  Bbown,  Judgeu 
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2>.  <§  T.  /•  Sheean  A  MeHugh,  for  plaintifCs  in  error.    George  Hunt,  Attj. 
Gen.,  and  W,  W.  Wagdin,  State's  Atty.,  for  defendant  in  error. 

Shope,  J.  The  plaintiffs  in  error,  John  Belk,  John  Hill,  and  George  Will- 
iams»  with  George  Belk«  were  jointly  indicted  in  the  Jo  Daviess  circuit  court 
for  the  murder  of  Ann  Beed;  the  indictment  charging,  in  the  various  counts, 
in  varying  forms,  that  the  murder  was  committed  by  the  defendants,  by  will- 
fully, Veolilessly,  negligently,  wrongfully,  and  feloniously  driving  a  team  of 
horses,  hitched  to  a  wagon,  upon  and  against  a  wagon  in  which  the  deceased 
was  riding, — thereby  causing  the  horses  attached  to  the  wagon  in  which  she 
was  so  riding  to  run  away,  thereby  throwing  said  Ann  Beed  upon  the  ground, 
whereby  she  received  wounds  and  injuries  from  which  she  died  the  following 
day.  A  trial  resulted  in  an  acquittal  of  said  George  Belk,  and  a  veidict  of 
guilty  of  manslaughter  as  to  plaintiffs  in  error,  and  fixing  their  punishment 
at  confinement  In  the  penitentiary  at  one  year  each.  Motions  for  new  trial 
and  in  arrest  were  severally  overruled,  and  sentence  pronounced  by  the  court 
upon  the  verdict.  The  facts  immediately  connected  with  the  killing  of  Mrs. 
Beed,  in  reference  to  which  there  is  little  or  no  controversy,  are  as  follows; 
On  the  5th  day  of  J  uly,  1886,  a  celebration  of  tlie  4th  of  July  was  held  in  a  grove 
about  a  half-mile  from  the  village  of  Elizabeth,  in  Jo  Daviess  coun  ty.  The  grove 
was  a  quarter  of  a  mile  from  the  public  highway,  and  was  reached  through  a 
lane  about  one  rod  wide  and  fifty  rods  long,  extending  from  the  road  into  the 
fields  in  which  the  grove  was  situated.  This  lane,  ordinarily  closed  by  gates 
at  each  end,  was  on  this  day  thrown  open  and  used  by  the  public.  About  six 
rods  from  the  gate  nearest  the  grove  was  a  hollow  or  depression  crossing  the 
lane,  the  descent  into  which  by  the  road  was  quite  steep,  and  at  this  point, 
owing  to  the  unevenness  of  the  surface  of  the  land,  a  team  could  not  be  driven 
aside  to  permit  another  to  pass.  About  6  F.  m.  the  deceased,  with  others, 
started  homewai-d,  through  this  lane,  in  a  spring  wagon  or  *'hack,''  drawn  by 
two  horses,  driven  by  her  son  Bicbard.  About  the  same  time  plaintiffs  in 
error,  in  company  with  George  Belk,  also  started  from  the  grove  in  a  like  ve- 
hicle, also  drawn  by  two  horses,  driven  by  the  defendant  Juhn  Belk.  At  the 
time  the  latter  entered  the  narrow  lane  the  former  was  some  six  rods  in  ad- 
vance, and  in  plain  view.  About  the  time  of  so  entering  the  lane,  the  horses 
driven  by  Belk  began  to  run,  and  ran  into  and  against  the  wagon  in  which 
the  deceased  was  riding,  breaking  the  end-gate  and  the  back  of  the  seat.  The 
coilision  occurred  just  as  the  forward  conveyance  was  descending  the  decliv- 
ity into  the  hollow  mentioned.  The  result  was  that  the  horses  attached  to  the 
vehicle  in  which  Mrs.  Beed  was  riding  became  unmanageable,  and  ran  away, 
whereby  she  was  thrown  violently  to  the  ground,  and  was  injured  so  that  she 
died  the  next  day.  Some  question  is  made  whether  the  collision  was  the  prox- 
imate cause  of  the  team  running  away;  and  of  the  injury  and  death  of  Mrs. 
Beed;  but  it  is  sufilcient  to  say  the  evidence  was  sufficient  upon  which  to  base 
the  finding  of  the  j  ury  in  that  respect,  the  question  was  submitted  under  proper 
instructions,  and  there  is  no  ground  for  disturbing  the  verdict  for  that  reason. 
There  was  direct  causal  connection  between  the  collision  and  the  death  of  the 
deceased.  Between  the  acts  of  omission  or  commission  of  the  defendants,  by 
which,  it  is  alleged,  the  collision  occurred,  and  the  injury  of  the  deceased, 
there  was  not  an  interposition  of  a  human  will  acting  independently  of  the  de- 
fendants, or  any  extraordinary  natural  phenomena,  to  break  the  causal  con- 
nection. It  may  be  fairly  said  that  what  followed  the  colliding  of  the  defend- 
ants' team  with  the  wagon  in  which  the  deceased  was  riding  was  the  natural 
and  probable  effect  of  the  collision,  and  the  collision  was  in  consequence  of 
the  manner  in  which  the  team  of  the  defendants  was  controlled.  It  can  make 
no  difference  whether  the  driver  of  the  team  after  which  the  deceased  was  rid- 
ing was  guilty  of  negligence  in  not  controlling  or  failing  to  control  his  team 
after  the  collision.    It  may  be  that  persons  standing  by,  or  the  driver,  mighty 
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bj  the  exercise  of  diligence  and  care,  have  checked  the  horses,  and  thereby 
prevented  the  final  catastrophe;  but  because  they  did  not  do  so,  and  were  dere- 
lict in  moral,  or  even  legal,  duty  in  that  regard,  will  not  release  the  defend- 
ants from  the  responsibility  of  their  wrongful  act  or  omission  of  their  legal 
duty.  If  the  driver,  instead  of  being  negligent,  as  is  claime<J,  in  controlling 
his  team,  had  done  some  act  contributing  to  the  running  away  of  his  horses, 
or  driven  upon  a  bank,  whereby  the  carriage  had  been  overturned  and  the  de- 
ceased thrown  out,  or  the  like,  it  might  justly  be  said  that  it  was  the  act  of 
the  driver,  and  not  of  the  defendants,  to  which  the  death  of  the  deceased  was 
legally  attributable.  1  Whart.  Ciim.  Law,  §  841  et  seq.;  Hose.  Crim.  Ev. 
700  et  seq. 

The  case  made  by  the  evidence  fairly  presented  the  question  for  determina- 
tion as  to  whether  the  collision  was  the  result  of  the  reckless  and  wanton  fail- 
ure of  the  plaintiffs  in  error,  or  some  one  or  more  of  them,  to  control  and 
manage  the  team  of  which  they  were  in  charge,  or  was  the  result  of  unavoid- 
able mischance  or  accident.  This  record  shows  that,  in  approaching  the  gate 
and  entering  the  lane,  the  horses  of  the  defendant  were  being  driven  in  a 
walk  or  slow  trot,  and  apparently  under  perfect  control;  about  the  time  they 
entered  the  lane  the  horses  started  to  run,  and  continued  to  do  so  until  the 
wagon  in  which  the  deceased  was  riding  was  struck,  as  before  mentioned; 
that  then,  and  from  there  on,  said  horses  were  again  apparently  under  perfect 
control.  The  evidence  fails  to  show  that  the  horses  were  started  or  urged 
into  a  high  rate  of  speed  by  any  act  or  word  of  the  defendants,  or  either  of 
them.  There  is  great  conflict  in  the  evidence  as  to  whether  or  not  said  horses 
were  unmanageable,  and  ran  despite  the  efforts  of  the  defendants  John  Belk 
and  Hill  to  control  them,  or  whether  they  were  permitted  to  run  and  collide 
with  the  wagon  of  the  deceased  without  any  attempt  on  the  part  of  defend- 
ants, or  either  of  them,  to  control  said  horses.  It  is  insisted  by  counsel  for 
the  defendants  that  as  there  is  a  failure  to  show  that  they  were  active  in  in- 
ducing their  horses  to  run  at  the  place  indicated,  that  no  criminal  responsi- 
bility attaches  to  the  defendants.  This  we  think  a  misapprehension  of  the 
law.  There  can  be  but  little  distinction,  except  in  degree  of  criminality,  be- 
tween a  positive  intent  to  do  wrong  and  an  indifference  whether  wrong  is 
done  or  not.  It  is  therefore  said:  "Carelessness  is  criminal,  and,  within  lim- 
its, supplies  the  place  of  the  direct  criminal  intent/'  1  Bish.  Crim.  Law, 
§  313;  Com.  v.  Rodes,  6  B.  Mon.  171;  Rose.  Crim.  £v.  supra.  Every  person 
driving  upon  the  public  highway,  or  in  other  place  frequented  by  others,  is 
bound  to  exercise  reasonable  care  and  caution  to  prevent  injury  to  others. 
The  law  casts  upon  him  the  legal  duty  of  observing  such  care  and  caution  as 
is  exercised  by  reasonable  and  prudent  men  under  like  circumstances.  As  a 
rule,  the  care  required  is  to  be  proportioned  to  the  danger;  hence  driving  rap- 
idly in  an  open  country  highway  may  not  be  negligence*  while  the  same  char- 
acter of  driving  in  a  thi-onged  street  or  thoroughfare,  or  where  there  is  known 
hazard  toothers,  may  be  negligent  in  the  highest  degree.  1  Whart.  Ciim.  Law, 
§g  353,  355.  We  have  seen  that  every  person  driving  upon  the  public  high- 
way is  under  a  legal  duty  to  observe,  in  the  control  and  management  of  his 
team,  the  exercise  of  reasonable  pare  to  prevent  injury  to  others.  Every  per- 
son is  criminally  responsible  for  the  neglect  or  willful  failure  to  perform  that 
duty.  To  create  this  responsibility,  however,  the  law  must  cast  upon  the  per- 
sons sought  to  be  charged  the  legal  obligation  to  do  the  act  or  perform  the 
service  the  omission  of  which  is  alleged  to  be  the  direct  cause  of  the  injury. 
Id.  §  229  et  seq.  If,  therefore,  the  defendants,  or  such  of  them  as  had  the  con- 
trol or  management  of  the  horses  attached  to  the  vehicle  in  which  they  were 
riding,  knowing  of  the  danger  of  the  collision  and  the  probable  consequences 
flowing  therefrom,  recklessly  and  negligently,  or  wantonly  and  willfully,  per- 
mitted the  horses  to  run  down  and  collide  with  the  vehicle  of  the  deceased, 
without  using  such  means  as  was  reasonably  at  their  command  to  prevent  the 
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same,  they  should  be  held  penally  responsible  for  the  result  of  their  negligence 
or  willful  omission  of  duty.  Archb.  Grim.  Proc,  9;  1  Bish.  Grim.  Law,  §314. 
The  case  in  this  view  should  have  been  submitted  to  the  jury  by  the  trial 
court.  It  is  strenuously  contended,  and  there  is  much  proof  tending  to  show, 
that  after  the  horses  of  defendants  had  entered  the  lane,  they  became  fright- 
ened and  unmanageable,  and  that  the  collision  was  without  fault  on  the  part 
of  accused,  or  either  of  them;  that  they  used  every  endeavor  to  prevent  the 
same,  but  without  avail.  If  the  defendants  were  not  guilty  of  negligence, 
and  the  collision  was  the  result  of  inevitable  accident,  or  resulted  from  their 
horses  becoming  unmanageable  without  fault  of  the  defendants,  and  uncon- 
trollable by  the  exercise  of  proper  care  by  the  defendants,  there  would  be  no 
criminal  liability.  It  is  not  our  purpose,  however,  to  discuss  the  evidence 
pertaining  to  this  branch  of  the  case,  for  the  reason  that  the  plaintiffs  in  erroi 
may  again  be  placed  upon  trial  for  the  crime  of  manslaughter  under  this  in- 
dictment. As  we  have  seen,  there  is  a  total  want  of  evidence  in  this  case 
showing  that  anything  was  said  or  any  act  done  by  the  defendants,  or  eithei 
of  them,  to  induce  their  team  to  run  away,  or  become  unmanageable,  or  tha* 
might  have  produced  that  result;  and  all  that  can  be  claimed  by  the  prosecu-. 
tion  upon  this  record  is  that  they  failed  to  perform  the  legal  duty  of  using 
reasonable  care  to  check  the  team  and  prevent  the  collision. 

The  court  by  the  sixth  and  eighth  instructions  given  for  the  people  told  the 
jury  that  if  they  believed  from  the  evidence  that  the  defendants,  eta,  unlaw- 
fully, recklessly,  and  carelessly  did  drive  and  urge  a  certain  span  of  horses  to 
so  rapid  a  pace  that  they  could  not  control  them,  and  in  consequence  of  the 
careless,  reckless,  and  unlawful  driving  the  horses  ran  into  another  wagon, 
etc.,  whereby  the  death,  etc..  of  Ann  Reed  occurred,  the  defendants  would  be 
guilty  of  the  crime  of  manslaughter.  It  is  to  be  remarked  that  the  only  place 
in  this  record  in  which  any  reference  is  made  to  the  fact  that  defendants  were 
urging  or  doing  any  act  tending  to  urge  their  horses  into  a  rapid  gait,  after 
reaching  the  lane,  is  to  be  found  in  these  Instructions,  and  in  the  remarks  of 
counsel  in  argument  to  the  jury.  One  of  the  counsel  in  argument  said  to  the 
jury  that  the  reason  why  the  prosecution  had  failed  to  prove  that  the  defend- 
ants  were  whipping  their  horses,,  just  as  they  struck  Reed's  hack,  was  ber 
cause  of  the  absence  of  the  witness  Herman  Praegar;  that,  if  the  witness 
Praegar  had  been  present,  the  prosecution  would  have  proved  by  him  that,  as 
the  defendants  were  driving  along  and  running  into  Reed*s  hack,  they  were 
whipping  their  horses.  It  is  true,  it  does  not  appear  that  these  remarks  of 
counsel  were  objected  to,  or  the  attention  of  the  court  called  to  them  by  the 
defendants  or  their  counsel.  But  followed  immediately,  as  they  were,  by  the 
instructions  referred  to,  having  for  their  sole  foundation  these  remarks  of 
counsel,  or  none  at  all,  gave  emphasis  to  them,  and  must  have  been  prejudicial 
to  the  defendants.  It  is  a  doctrine  so  well  established  in  this  court  that  in- 
structions must  be  based  upon  the  evidence  that  no  authorities  are  required 
to  be  cited  in  support  of  it.  To  instruct  the  jury  that  if  they  believed  from 
the  evidence  that  the  defendants  were  carelessly  and  recklessly  urging  their 
horses,  was  for  the  court  to  say,  in  substance,  to  the  jury,  that,  in  the  view 
of  the  court,  there  was  some  evidence  upon  which  such  finding  might  b& 
predicated,  whereas  it  is  totally  without  foundation  in  this  record.  This  was 
manifest  error,  and  necessitates  the  reversal  of  the  judgment  of  the  circuit 
court.  The  judgment  will  accordingly  be  reversed,  and  the  cause  remanded 
to  the  circuit  court  of  Jo  Daviess  county  for  further  proceedings.  Reversed 
and  remanded. 
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(126  111.  348)  ^  _ 

PiESTEB  V.  People. 
(Supreme  Court  of  Illinois.   June  16, 1888.) 

BUBOL^RT— EVIDBNOB. 

In  a  trial  for  burglary,  the  evidence  showed  that  defendant  had  been  In  the  sa- 
loon, which  it  was  alleged  he  was  attempting  to  enter,  on  Sunday  morning,  and  ob- 
tained a  drink.  He  went  out,  and,  on  returning  the  same  morning,  found  the  door 
closed,  and  was  seen  with  his  boay  leaning  half  over  the  top  of  a  window,  which 
had  been  left  down,  and,  on  being  asked  what  he  was  doing,  said  he  wanted  whisky. 
Held  not  sufficient  evidence  to  sustain  a  conviction. 

Error  to  circuit  court,  Iroquois  county;  Alfrbd  Sample,  Judge. 
Payson  ds  Raymond^  for  plaintiff  in  error.     George  Hunt,  Atty.  Gen.,  and 
H,  W.  Hilscher,  State's  Atty.,  for  defendants  in  error. 

8gott,  J.  At  the  November  term,  1887,  of  the  circuit  court  of  Iroquois 
county,  an  indictment  was  presented  in  open  court  against  John  Fiestercharg* 
ing  him  with  an  attempt  to  commit  burglary  It  is  averred  the  accused  at- 
tempted to  break  into  the  store-house  of  one  George  Laub  with  intent  to  steal . 
the  goods  of  the  said  Laub,  kept  in  such  building.  On  the  trial,  defendant 
was  found  guilty,  and  the  punishment  he  should  suffer  was  fixed,  by  the  ver- 
dict of  the  jury,  at  one  year  in  the  penitentiary.  A  motion  for  a  new  trial 
was  overruled,  and  the  court  pronounced  judgment  on  the  vei-dict.  It  is  to 
reverse  that  judgment  defendant  brings  the  case  to  this  court  on  error.  Nu- 
merous errors  are  assigned  on  the  record^  but,  in  the  view  taken,  it  will  only 
be  necessary  to  consider  the  sixth  of  the  series,  viz.,  the  verdict  of  the  jury  is 
against  the  law  and  the  evidence.  The  store-house  it  is  alleged  defendant  at- 
tempted to  break  and  enter  was  occupied  by  the  prosecuting  witness,  Laub, 
as  a  saloon,  in  which  he  kept  for  sale  the  usual  stock  of  liquors.  It  is  situ- 
ated in  the  midst  of  the  village  or  little  city  Watseka.  That  which  was  done 
by  accused  was  done  on  Sunday  morning,  about  11  o'clock,  on  a  day  in  the 
month  of  May,  and  at  an  hour  when  it  might  be  supposed  persons  were  pass- 
ing and  repassing.  The  witness,  Williams,  bad  been  in  the  saloon  that  morn- 
ing, and  he,  with  another  person,  had  been  scrubbing  the  room,  and  after 
they  got  through,  before  leaving,  as  they  did  shortly  after  finishing  their  work, 
they  **left  the  top  window  down,  to  all'  it  out."  That  was  a  window  in  the 
rear  of  the  building.  There  was  also  a  door  in  the  rear  end  of  the  room, 
through  which  the  evidence  tends  to  show  persons  who  desired  to  visit  the 
saloon  on  Sunday  entered.  Defendant  says  he  had  been  at  the  saloon,  and 
entered  by  that  door  on  that  morning,  and  obtained  some  whisky.  When 
Williams  left  the  saloon  he  went  out  at  the  front  door,  but  on  his  return, 
shortly  thereafter,  he  went  down  the  alley  to  the  rear  of  the  saloon.  It  was 
there  he  saw  defendant  "leaning  through  top  of  the  window.  His  body  was 
about  half  way  over.  The  screen  was  torn  off.  «  •  *  i  asked  him  what 
he  was  doing.  He  said  he  wanted  whisky.''  This  is  the  substance  of  all  that 
is  alleged  by  the  prosecution  against  defendant.  The  accused  was  a  witness 
in  his  own  behalf,  and  the  explanation  he  gives  of  his  conduct  is  as  follows: 
**Bemember  of  being  at  the  rear  end  of  his  saloon  on  the  Sunday  in  question. 
Had  been  there  before  on  that  morning,  and  had  been  in  the  saloon.  Albert 
Williams,  Trammel,  and  two  or  three  more  were  there.  I  got  liquor  there 
that  morning.  It  was  about  an  hour  and  a  half  after  this  that  I  went  back 
the  second  time.  Went  back  there  for  the  purpose  of  getting  a  drink.  I  went 
back  there,  and  looked  through  the  key-hole.  I  thought  they  were  in  there, 
and  that  they  were  playing  '  shenanagen '  on  me.  I  went  to  the  window,  and 
looked  over.  It  was  down  at  the  top.  When  I  was  spoken  to,  I  said,  *  I  want 
whisky.'  I  rapped  on  the  door  when  I  went  there.  I  says,  'Are  you  in?' 
and  nobody  answered  me.  I  thought  they  were  in  the  room,  and  would  not 
let  me  in.  Had  no  other  object  or  purpose  there,  only  to  see  if  some  one  was 
in  there.    I  only  wanted  to  see  if  somebody  was  there."    While  defendant's 
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conduct  is  not  free  from  censure,  the  evidence  is  hardlj  sufficient  to  show  he 
attempted  to  commit  a  burglary.  The  time,  place,  and  all  the  circumstances 
are  inconsistent  with  that  theory  of  the  case.  The  accused  had  purchased 
whisky  at  tiie  saloon  tliat  morning,  and  had  drank  it,  and,  no  doubt,  he  was 
much  under  its  influence.  It  had  inflamed  his  desire  for  more,  and  he  re« 
turned  with  a  view  to  obtain  it.  That  is  a  reasonable  explanation  of  his  con- 
duct. It  may  be  true,  as  he  relates  in  his  testimony,  he  thought  there  were 
persons  in  the  saloon,  and  that  they  would  not  open  it  to  him.  Conceding 
that  to  be  all  he  did,  of  course  it  falls  short  of  proving  him  guilty  of  the  at- 
tempt to  commit  burglar.v,  and  the  judgment  is  warranted  neither  by  the  law 
nor  the  evidence*    Tlie  judgment  will  be  reversed,  and  the  cause  remanded. 


(125  m.  256) 

Thompson  et  al.  v.  People. 
{Supreme  Court  of  lllinoia.    June  16, 1888.) 

1.  BscBiYiNG  Stolxn  Goodb— Vbbbiot— Valux  of  Goods. 

Under  Rev.  8t.  HI.  c.  88,  §  289,  providing  that  the  punishment  for  reoelving  stolen 
goods  shall  be  imprisonment  in  the  penitentiary  not  less  than  one  nor  more  than  ten 
years,  or,  if  the  goods  do  not  exceed  the  value  of  $15,  a  fine  not  exoeeding  91,000, 
and  confinement  In  the  county  jail  not  exceeding  one  year,  the  jury  must  find  the 
value  of  the  property,  or  a  conviction  cannot  be  sustained. 

3.  Indictmbnt—Jozkdeb  of  Pabtibs  akd  Offensbs. 

The  joinder  of  two  counts  for  burglary  and  larceny  with  a  count  for  reoeivinff 
stolen  goods  in  an  indictment  against  three,  on  which  two  defendants  are  founa 
guilty  of  burglary,  and  one  of  receiving  stolen  goods,  is  not  ground  for  arrest  of 
judgment,  where  the  bill  of  exceptions  shows  omy  the  instructions  given  and  re- 
fused, and  the  rulings  thereon. 

8.  CbiminaLt  Law— Apfbal  and  Ebbob. 

Instructions  will  not  be  reviewed  where  the  evidence  is  not  brought  up  with  the 
record. 

Error  to  criminal  court.  Cook  county;  E.  S.  Williamson,  Judge. 
Donahoe  di  Davids  for  plaintiffs  in  error.    George  HunU  Atty.  Gen.,  for 
the  People. 

ScnoLFiELD,  J.  An  indictment  was  returned  by  the  grand  jury  of  Cook 
county  against  John  Tliompson,  E.  M.  Showles,  and  Harry  Stillman.  The 
indictmeut  contained  three  counts.  The  first  and  third  were  for  burglary 
and  larceny,  and  the  second  was  for  receiving  stolen  goods.  The  defendants 
severally  pleaded  not  guilty.  On  trial  in  the  criminal  court  of  Cook  county, 
the  jury  returned  the  following  verdict:  **  We,  the  jury,  find  the  defendants 
John  Thompson  and  Harry  Stillman  guilty  of  burglary  in  manner  and  form  as 
charged  in  the  indictment,  and  fix  their  punishment  at  imprisonment  in  the 
penitentiary  for  the  term  of  eight  years  each.  We,  the  jury,  also  find  the  de- 
fendant E.  M.  Showles  guilty  of  receiving  stolen  property  in  manner  and  form 
as  charged  in  the  indictment,  and  fix  his  punishment  at  imprisonment  in  the 
penitentiary  for  the  term  of  two  years."  Motion  for  new  trial  was  made  by 
the  defendants,  and  allowed  as  to  Stillman,  but  overruled  as  to  the  other  de- 
fendants. They  then  moved  in  arrest  of  judgment,  but  the  court  overruled 
the  motion,  and  entered  judgment  upon  the  verdict. 

The  judgment  as  to  Showles  cannot  be  sustained.  Our  statute  provides 
that  "every  person  who  for  his  own  gain  ♦  ♦  ♦  shall  buy,  receive,  or 
aid  in  concealing  stolen  goods,  ♦  ♦  ♦  or  property  obtained  by  burglary, 
*  *  *  knowing  the  Siime  to  have  been  so  obtained,  shall  be  imprisoned  in 
the  penitentiary  not  less  than  one  nor  more  than  ten  years,  or,  if  such  goods 
or  other  property  or  thing  does  not  exceed  the  value  of  $15,  he  shall  be  fined 
not  exceeding  ;$1,000,  and  confined  in  the  county  jail  not  exceeding  one  year." 
[Rev.  St.  111.  c.  38,  §  239.]  It  is  therefore  necessary,  in  such  cases,  that  the 
jury  shall  find  the  value  of  the  property;  otherwise  it  cannot  be  known  that 
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they  have  rendered  the  proper  verdict.  Tohin  v.  People,  104  HI.  565;  8avh 
per  V.  People,  3  Gilman,  53. 

The  question  next  presented  is  whether  the  judgment  can  be  sustained  as 
to  Thompson.  We  are  to  assume,  from  this  verdict,  that  tliese  parties  were 
not  jointly  e:uilty  under  either  count.  Does,  then,  the  fact  that  they  are 
guilty  of  distinct  offenses,  though  it  may  be  arising  out  of  substantially  the 
same  transaction,  nullify  each  conviction?  The  joinder  of  these  counts  for 
the  purpose  of  stating  in  different  ways  a  single  offense  occurring  in  the  same 
transaction  was  allowable,  and  the  indictment  could  not  have  been  quashed 
for  that  reason.  Lyons  v.  People,  68  111.  271;  Tobin  v.  People,  supra.  The 
offense  was  several,  and  one  might  therefore  have  been  found  not  guilty,  and 
the  other  guilty.  Baker  v.  People,  105  111.  452.  The  bill  of  exceptio'ns  be- 
fore us  shows  only  the  instructions  given  and  refused,  and  the  rulings  thereon. 
The  presumption,  therefore,  is  that  the  ruling  of  the  court  upon  every 
point  of  practice  not  embraced  in  the  motion  to  arrest,  and  the  rulings  upon 
instructions,  was  correct.  Oill  v.  People,  42  111.  321 ;  Barll  v.  People,  73  111. 
329;  Holmes  v.  People,  5  Gilman,  478.  There  was  no  plea  in  abatement;  no 
motion  that  the  parties  be  tried  separately.  We  must  suppose  that  the  evi- 
dence sustained  the  verdict,  and  that  no  objection  was  urged  that  evidence 
was  admitted  which  was  applicable  to  the  one,  but  which  was  not  applicable 
to  the  other,  defendant;  for  until  the  contrary  be  shown  it  will  be  presumed 
that  the  court  decided  correctly.  Railroad  Co.  v.  Miller,  62  111.  468.  The 
rule,  then,  applicable  here  is  thus  stated  by  Buller,  J.,  in  Young  v.  King, 
3  Term  R.  106:  "On  the  face  of  an  indictment,  every  count  imports  to  be  for 
a  different  offense,  and  is  charged  as  at  different  times;  and  it  does  not  appear 
on  the  record  whether  the  offenses  are  or  are  not  distinct.  But  if  it  appear, 
before  the  defendant  has  pleaded,  or  the  jury  are  charged,  that  he  is  to  be 
tried  for  separate  offenses,  it  has  been  the  practice  of  the  judge  to  quash  the 
indictment.  *  *  ♦  But  theseare  only  mattera  of  prudence  and  discretion. 
If  the  judge  who  tries  the  prisoner  does  not  discover  it  in  time,  I  think  he  may 
put  the  prosecution  to  his  election  on  which  charge  he  will  proceed;  *  ♦  * 
but,  if  the  case  has  gone  to  the  length  of  a  verdict,  it  is  no  objection  in  arrest 
of  judgment.  If  it  were,  it  would  overturn  every  indictment  which  contains 
several  counts.  So,  where  the  evidence  affects  several  prisoners  differently, 
I  have,  as  was  done  by  Mr.  J.  Yatfs  at  Hereford,  selected  the  evidence  as 
applicable  to  each,  and  left  their  cases  separately  to  the  jury.  *  ♦  ♦  But 
all  these  ai*e  mere  matters  of  discretion  only,  which  judges  exercise  in  order 
to  give  a  fair  trial;  for,  when  a  verdict  is  given,  they  are  not  the  subject  of 
any  objection  to  the  record." 

Objections  are  urged  to  certain  instructions  given  in  behalf  of  the  people. 
But  it  is  impossible  to  say,  unless  the  evidence  were  before  us,  whether  these 
objections  are  tenable.  An  instruction  is  to  be  determined  solely  with  refer- 
ence to  the  issues,  and  the  evidence  before  the  court.  It  may  lack  in  fullness 
and  accuracy  of  definition;  yet,  if  the  respect  wherein  it  thus  lacks  is  imper- 
tinent to  anything  before  the  court,  it  will  be  unimportant.  An  instruction 
may  be  very  inaccurate  as  an  abstract  definition,  yet  entirely  accurate  in  its 
application  to  the  question  to  be'  passed  upon  by  the  jury.  And  so,  on  the 
other  hand,  it  may  be  entirely  accurate  as  an  abstract  definition,  yet  mislead- 
ing, and  therefore  erroneous,  if  applied  to  the  question  to  be  passed  upon  by 
the  jury.  Moreover,  a  case  may  be  so  clear,  under  the  evidence,  that  we  can 
see  that  no  other  verdict  could  have  been  rendered  than  that  which  was  ren- 
dered by  the  jury;  and  in  such  case  we  always  refuse  to  reverse  for  mere  error 
in  the  instructions.  The  judgment  is  affirmed  as  to  Thompson ;  but  as  to 
Showles  the  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  trial 
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a25  111.  426) 

SiNOEB,  NbMIGK  &  Co.  O.  STEELE. 

{Supreme  Court  of  Illinois.   June  16, 1888.) 

1.  Attornbt  Am)  Client — Compensation — ^Extra  Bebyiobs. 

An  attorney  agreed  to  collect  and  remit  certain  notes  for  a  fixed  fee,  which  at  the 
time  were  regaraed  good,  but,  before  tbey  all  became  due  and  collected,  the  makers 
failed,  and  the  attorney  was  compelled  to  take  an  assignment  of  other  demands  as 
collateral  security  for  the  notes,  which  required  additional  labor  and  expense  to 
coUect.  Held,  that  he  was  entitled  to  extra  compensation  therefor  above  the  fee 
agreed  on,  whether  done  in  person  or  by  his  law  partner. 

9.  Equity— Masters  in  Chanoebt— Reports— Waiver  of  Objections. 

Where  the  trial  court  determines  the  basis  of  a  report,  and  sends  the  case  to  a 
master  for  an  account,  matters  reported  by  him,  and  not  excepted  to  in  that  court, 
will  be  taken  as  acquiesced  in. 

Appeal  from  appellate  court,  First  district. 

Bill  for  an  account  filed  bj  Singer,  Nimick  &  Co.,  a  corporation,  against  its 
attorney,  Henry  T.  Steele,  in  the  superior  court  of  Cook  county.  Tiie  case 
was  beard  in  that  court  before  H.  M.  Shepabd,  J.,  and  appealed  to  the  ap- 
pellate court  of  the  First  district,  and  thence  by  plaintifTs  to  this  court. 

Gardner^  MoFadon  d*  Gardner,  for  appellants. 

Appellee,  being  appellants'  employed  attorney,  cannot  avoid  liability  for 
all  collections  made,  or  which  might  have  been  made,  by  turning  the  busi- 
ness over  to  another  attorney,  (Walker  v.  Stevens,  79  111.  193;  Fearse  v. 
Gr^im,  1  Jac.  &  W.  135;)  and  for  a  stronger  reason«  when  the  business  is  in- 
trusted to  a  law  partner.     Weeks,  Attys.  §  314. 

John  MeGaffep,  for  appellee. 

Scott,  J.  This  appeal  is  from  a  Judgment  of  affirmance  by  the  appellate 
court  of  the  decree  rendered  by  the  trial  court  in  the  case  of  Singer,  Nimick 
&  Co.  against  Henry  T.  Steele.  The  bill,  as  originally  framed,  prays  for  an 
account  of  all  transactions  of  defendants  in  respect  to  the  disposition  made 
of  certain  notes  taken  from  the  Chicago  Flow  Manufacturing  Company  in  ex- 
change, or  as  collateral  thereto,  for  complainants*  claim  against  one  N.  S. 
Bouton,  and  of  **all  collections  thereof  made  by  him,  or  which,  without  his 
defaults,  might  have  been  received."  The  bill  was  afterwards  amended,  by 
leave  of  the  court,  by  inserting  in  the  place  of  "or  which,  without  his  de- 
faults," as  follows:  '* or  which,  without  his  willful  defaults  or  neglect."  It 
is  seen  the  evidence  was  quite  sufficient  to  warrant  the  interlocutory  decree 
that  was  rendered.  It  proceeded  on  well-recognized  equitable  principles. 
The  only  questions  that  can  arise  as  the  case  comes  before  this  court  are:  (1) 
Whether  defendant  could  rightfully  charge  additional  compensation,  under 
the  circumstances,  for  the  services  of  the  person  he  employed  to  assist  him 
about  the  business  of  complainants;  and  (2^  whether  any  portion  of  com- 
plainant's daim  was  lost  through  the  "willful  default  or  neglect"  of  defend- 
ant. It  seems  the  relation  of  client  and  attorney  existed  between  the  parties 
to  this  litigation;  and  that,  while  such  relations  existed,  complainants  placed 
in  the  hands  of  defendant  for  collection  a  claim  of  $15,720  against  N.  S.  Bou- 
ton. That  claim  was  compromised  by  defendant  with  the  debtor  by  taking, 
in  the  settlement,  lands  valued  at  about  $7,500;  cash,  $1,120;  and  notes  of 
the  Chicago  Plow  Manufacturing  Company  for  $7,200,  which  notes  were 
made  payable  to  the  order  of  defendant  for  the  convenience  of  collection. 
These  notes  became  due  and  payable  at  stated  periods.  That  settlement  of 
the  claim  was  fully  approved  by  complainants,  and  no  complaint  is  made  on 
that  ground.  It  was  agreed  defendant  should  receive  $500  for  his  services  in 
making  that  settlement,  and  for  his  further  services  in  collecting  the  notes 
as  they  should  fall  due,  and  remitting  the  proceeds.  That  sum  defendant  re- 
tained out  of  funds  in  his  hands,  with  the  approval  of  complainants.    At  the 
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time  these  notes  were  taken  it  was  thought  bj  all  parties  concerned  the  Chi- 
cago Plow  Company  was  entirely  solvent;  but,  before  all  the  notes  were  paid, 
that  company  failed;  and,  in  order  to  secure  the  notes  in  question,  the  com- 
pany assigned  certain  claims  it  had  against  its  customers  to  defendant  and  J. 
Blackburn  Joues  as  collateral  security  for  its  unpaid  notes  to  defendant  for 
the  benefit  of  complainants.  It  was  for  the  services  of  Jones  in  trying  to  col- 
lect these  collaterals  that  defendant  charged  additional  compensation,  and 
which  was  allowed  to  him  by  the  decree  of  the  court.  In  the  decree  in  this 
respect  it  is  not  perceived  there  was  any  error.  The  $500  it  was  agreed 
should  be  paid  to  defendant  was  for  his  services  in  making  settlement  of  com- 
plainants'claim  against  Bo  uton,  and  for  collecting  and  remitting  the  notes 
of  the  plow  company  "as  the  paper  falls  due."  As  before  remarked,  it  was 
then  thought  the  plow  company  was  solvent,  and  its  notes  in  the  hands  of 
defendant  would  be  paid  in  the  manner  agreed*  upon.  It  was  not  contem- 
plated defendant  would  undertake  the  collection  of  collaterals  assigned  to 
him  and  his  partner,  Jones,  without  further  compensation.  That  was  not  his 
contract.  All  he  agreed  to  do  in  the  future,  for  the  $500  paid  him,  was  to 
"collect  and  remit"  the  notes  of  the  plow  company  as  the  same  became  due. 
So  far  as  the  notes  were  paid  by  the  plow  company  in  accordance  with  the 
agreement,  defendant  observes  his  contract  in  that  respect.  The  collaterals 
assigned  to  defendant  and  his  partner  were  upon  persons  residing  in  other 
states,  and  far  distant  from  the  residence  of  defendant;  and  it  would  be  an 
unreasonable  construction  of  his  contract  that  he  should  go  to  such  distant 
points  to  make  collections  of  collaterals  not  contemplated  by  his  agreement. 
Nor  was  he  bound  to  go  in  person.  It  was  entirely  proper  that  he  should  em- 
ploy any  competent  person  to  make,  or  endeavor  to  make,  collection  on  the 
collaterals. 

As  respects  the  second  question,  it  is  sufficient  to  say  it  does  not  appear 
defendant  failed  to  make  collections,  either  on  the  notes  taken  from  the  plow 
company,  or  on  the  collaterals  assigned  to  him  and  his  partner,  by  "bis  will- 
ful defaults  or  neglect,"  or  otherwise.  Reasonable  diligence  was  shown  in 
efforts  to  collect  the  collaterals  placed  in  his  hands,  and  that  Is  all  the  law  re- 
quires. The  cause  was  referred  to  the  miister  in  chancery  to  take  an  account 
in  accordance  with  the  directions  given  in  the  interlocutory  decree.  The 
master  heard  evidence,  and  stated  an  account  between  the  parties;  and,  as 
no  exceptions  were  taken  to  the  report,  the  court  decreed  according  to  his 
findings,  except  as  to  the  finding  as  to  the  allowance  of  extra  compensation 
to  defendant  for  legal  services,  a  part  of  the  amount  having  been  remitted  by 
defendant.  The  practice  is,  where  a  party  is  dissatisfied  with  the  finding  of 
the  master  in  chancery,  he.  shall  make  distinct  exceptions,  so  that  the  court 
can  readily  understand  what  matters  are  at  issue  between  the  parties;  other- 
wise it  will  be  undei-stood  he  acquiesces  in  the  conclusions  and  findings  of  the 
master.  According  to  the  well-settled  practice,  the  court  in  this  case  first  de- 
termined, by  its  Interlocutory  decree,  the  rights  of  tlie  parties,  and  fixed  the 
basis  upon  which  the  account  should  be  taken,  and  then  referred  the  cause  to 
the  master  in  chancery.  On  the  coming  in  of  liis  report,  if  either  party  was 
dissatisfied  with  its  conclusions  or  findings,  it  was  his  privilege  to  file  excep- 
tions, specifically  pointing  out  any  errors  thought  to  have  been  made  by  the 
master,  which  could  be  readily  determined  by  the  court.  That  was  not  done  by 
complainants,  and  they  will  not  now  be  heard  to  make  objections  to  the  mas- 
ter's report  which  tliey  did  not  make  and  insist  upon  in  the  trial  couit.  The 
judgment  of  the  appellate  court  will  be  afiirmed. 
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(125  111.  412) 

White  et  al.  o.  Cannon  et  tuB*  ' 
(Supreme  Court  of  JUinofo.    June  10, 1888.) 

GiTPS— Inter  Vrvoa— By  Disch^rob  of  Ikcumbrahobs— Trusts— Construotitii. 

On  a  bill  against  a  decedent's  heirii.  to  compel  a  oonvevanoe  of  land,  it  appeared 
that  decedent  had  undertaken,  as  alleged,  by  way  of  gift  to  plaintiff,  his  niece,  to 
discharge  certain  incumbrances  on  her  nusband's  farm,  under  an  oral  arrangement 
that  thev  should  convey  to  him,  and  that  he  would  reoonvey  to  plaintiff,  but  after- 
wards died  without  having  reconveyed  the  land.  Plaintiff  and  her  husband  were 
in  possession  at  the  time,  and  have  been  continuously  since  decedent  obtained  title. 
Held,  that  the  circumstances  of  his  retaining  the  evidences  of  indebtedness  taken 
up  and  discharged  by  him.  and  of  his  having,  at  plaintiffs'  request,  while  holding 
title,  leased  a  part  ox  the  land  to  her  son,  are  not  inconsistent  with  the  fact  of  a 
gift^  rather  than  a  loan;  and  that  a  trust  is  raised  by  oonstruction  of  law  against 
his  neirs,  entitling  plaintiff  to  a  decree  for  a  deed. 

ErroT  to  circuit  court,  Whiteside  county;  0.  J.  Scofield,  Judge. 

Bill  filed  by  Quincy  J.  Cannon  and  Ann,  his  wife,  against  Charles  W. 
White  and  othei*s,  heirs  at  law  of  James  G.  White,  to  compel  a  conveyance  of 
land.  Quincy  J.  Cannon  owned  a  farm  worth  about  610,000,  which  was 
heavily  incumbered,  and  James  G.  White,  the  uncle  of  Ann  Cannon,  as  alleged, 
agreed  with  plaintiffs  to  furnish  the  money  to  pay  off  the  debts  against  the 
farm,  and  that  plaintiffs  should  convey  to  him,  and  he  would  reconvey  to 
Ann.  White  took  up  and  discharged  various  notes  and  mortgages,  retaining 
the  vouchers  in  his  own  possession,  and  plaintiffs  conveyed  the  farm  to  him 
accordingly,  and  he  was  afterwards  killed,  not  having  m'ade  a  reconveyance. 
Plaintiffs  contend  that  his  payments  constituted  a  gift,  and  that  defendants 
held  the  laud  in  trust  for  their  benefit.  Defendants  contend  that  they  were 
merely  a  loan,  and  that  they  Iwld  the  land  in  fee-simple  absolute.  The  circuit 
court  rendered  judgment  in  favor  uf  plaintiffs.     Defendants  bring  error. 

Wm.  Gai-netU  Jr.,  for  plaintiffs  in  eiror.  J.  D,  Andrews,  {O*  F,  Wood^ 
Tuff^  of  counsel,)  for  defendants  in  error. 

ScHOLFiELD,  J.  It  Can  subserve  no  useful  purpose  to  discuss  the  evidence 
in  this  record  at  length.  It  is  sufficient  to  say  that  it  has  all  been  carefully 
read  and  considered,  an']  that^we  concur  in  the  conclusion  reached,  as  to  its 
effect,  by  the  mtister  in  chancery  aud  the  circuit  couit.  The  facts,  as  found, 
do  not  establish  a  mere  promise  to  make  a  gift,  but  an  execut'^fl  gift.  The 
title  having  been  conveyed  by  Quincy  J.  Cannon  and  Ann  Cannon  to  Jamen 
G.  White,  at  his  instance,  for  him  to  convey  to  her  any  payments  of  the  liens 
thereon,  thereafter  made  by  him,  must  be  regarded  as  pursuant  to  his  prom- 
ise  to  make  a  gift  to  her  and  therefore  extinguished  such  liens,  and  were  an 
executed  gift  to  her.  His  retention  of  the  notes  and  mortgages  thus  paid  off 
is  of  no  consequence;  for,  having  been  paid,  they  were  extinguislied  and  val- 
ueless, save  as  proofs  that  they  had  been  paid.  It  is  only  where  the  payment 
of  incumbrances  is  necessary  to  protect  rights  of  the  payer,  or  where  they  are 
paid  pursuant  to  an  agreement  with  the  debtor  tliatthe  payer  shall  hold  them 
as  security  for  the  money  advanced,  that  the  payer  will  be  subrogated  to  the 
rights  of  the  holders  of  such  liens,  and  the  liens  will  be  kept  alive  for  his 
benefit.  Where  the  demand  of  a  creditor  is  paid  with  the  money  of  a  third 
person,  not  himself  a  creditor,  without  any  agreement  that  the  security  shall 
be  assigned  or  kept  on  foot  for  the  benefit  of  such  third  person,  the  demand 
is  absolutely  extinguished,  {Hough  v.  Insurance  Co,,  57  111.  318;  Small  v. 
Stagg,  95  111.  39;  Pearce  v.  Coal  Co.,  121  111.  597,  IS  N.  E.  Kep.  561;)  and  a 
fortiori  must  the  debt  be  extinguished  and  the  lien  discharged  when  the  pay- 
ment is  made,  as  here,  as  a  gift  to  the  owner  of  the  land  upon  which  the  debt  is  a 
lien.  The  retention  of  the  possession  of  the  evidences  of  indebtedness  by  White, 
after  their  payment,  is  entirely  consistent  with  the  idea  that  their  payment 
was  a  gift,  for  f urnishin",  as  they  do,  evidence  of  the  fact  of  payment,  they 
were  very  properly  retained  with  the  evidence  of  title,  which  was  still  in  him. 
v,17N.E.no.7— 48 
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The  evidence*  it  may  be  admitted,  shows  that  the  Cannons,  when  conferring 
with  White  in  regard  to  their  indebtedness,  and  their  desire  for  relief,  did 
not  expect  a  gift  from  him;  but  it  also  shows  that  he  determined  to  make  a 
gift  to  Ann  Cannon,  and  that  when  the  title  was  conveyed  by  Quincy  J.  Can- 
non and  Ann  Cannon  to  James  6.  White  it  was  at  his  request,  and  for  the 
sole  purpose  and  pursuant  to  an  agreement  with  him  that  he  should  convey 
it  to  Ann  Cannon.  There  was  no  express  agreement  that  a  trust  should  be 
created.  It  was  not  agreed  that  White  should  take  and  hold  title  for  Ann 
Cannon  for  some  definite  time  or  pui-pose.  It  was  simply,  at  his  request, 
agreed  that  title  should  be  conveyed,  and  it  was  conveyed  to  him  that  he  might 
convey  it  to  her,  and  so  the  case  is  not  affected  by  the  statute.  His  duty  to 
reconvey  attached  eo  instanii  the  delivery  of  the  deed  to  him.  Having  re- 
ceived the  title  pursuant  to  such  contract,  and  died  without  having  made  the 
conveyance  pursuant  thereto,  the  law,  by  construction,  raises  a  trust  in  his 
heirs,  to  whom  the  legal  title  descended,  in  behalf  of  Ann  Cannon,  ffenschd  v. 
Mamero,  120  111.  660,  12  N.  E.  Rep.  203;  Allm  v.  Jackson,  122  lU.  567, 13 
N.  E.  Rep.  840;  Wright  v.  Qay,  101  HI.  241;  Fischbeck  v.  Gross,  112  HI.  209. 
The  fact  that  White  delayed  conveying  to  Ann  Cannon,  with  her  consent,  can 
be  of  no  consequence  so  long  as  no  contract  was  made  between  them  changing 
her  rights.  With  her  consent,  he  executed  a  lease  of  a  part  of  the  land  to 
her  son;  but  since  he  had  but  the  naked  legal  title,  while  the  possession  and 
right  of  possession  were  in  her,  his  act  in  leasing  is  to  be  regarded  as  her  act, 
and  she  was  and  is  entitled  therein  to  whatever  rights  belong  to  the  landlord. 
We  find  no  cause  to  disturb  the  decree,  and  it  is  therefore  aifirmed. 


(125  m.  622)  ^  T> 

Gage  o.  Brown. 
(Supreme  Cowrt  of  HUnois.    June  18, 1888.) 

L  Taxatioh— Tax  Titlbs— Action  to  Set  Asidb  Deed— Plbadina— AMSin>MENTt. 
It  is  error,  on  the  trial  of  an  action  to  set  aside  a  tax  deed,  after  an  amendment 
attacking  the  validity  of  a  tax  deed,  against  which  no  relief  was  sought  in  the  orig- 
inal bill,  or  any  prior  amendment,  to  proceed  with  the  hearing  without  first  layii^ 
a  rule  on  defendant  to  answer,  so  that  he  could  b^  placed  in  default. 
1.  Depositions— FAiZiimB  to  Attach  Permanently. 

Depositions  returned  into  court  unsealed,  and  not  permanently  attached,  bat 
merely  pinned  together,  and  showing  that  the  fastening  had  t>6en  zemoyed  one  or 
more  times,  should,  on  motion,  be  suppressed, 
a.  Appeal— Reoobd— Assignment  or  Cross-Errors  not  Attached  to  Record. 

An  assignment  of  cross-errors  not  ** written  upon  or  attached  to  the  record,"  as 
reauired  by  rule  15  of  the  supreme  court,  but  assigned  on  a  separate  pieoe  of  paper, 
and  filed  with  other  papers  in  the  cause,  will  not  be  considered. 

Error  to  circuit  court.  Cook  county;  L.  C.  Collins,  Judge. 

Armanella  B.  Brown  filed  a  bill  in  the  circuit  court  on  February  5,  1884, 
against  Asahel  Gage  to  set  aside  a  tax  deed  Issued  to  defendant.  On  April  5, 
1884,  defendant  answered,  denying  generally  the  allegations  of  the  bill,  and 
setting  up  by  way  of  plea  another  tax  deed.  A  cross-bill  by  defendant,  ask- 
ing for  affirmative  relief  on  each  of  those  deeds,  was  demurred  to,  the  demur- 
rer sustained,  and  the  cross-bill  dismissed.  On  October  4,  1887,  defendant 
moved  to  suppress  certain  depositions  on  various  grounds.  The  court  found, 
as  alleged,  that  the  deposijtions  are  not  permanently  attached,  but  are  merely 
pinned  together,  with  one  pin  to  each  series  of  deposition;  that  the  documents 
show  that  the  fastening  of  each  deposition  had  been  removed  one  or  more 
times;  and  that  said  depositions  were  not  inclosed,  sealed  up,  and  directed  to 
the  clerk  of  the  court,  with  the  names  of  the  parties  litigant  indorsed  thereon, 
nor  any  order  made  that  the  same  should  be  opened  as  required  by  law,  but 
were  returned  into  court  unsealtnl;  but  overruled  the  motion.  When  the 
cause  was  presented,  and  priX)f  offered  by  complainant  in  relation  to  the  is* 
sues  in  the  biUt  and  after  complainant  had  rested  her  casot  defendant  moved 
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for  leave  to  file  an  amendment  to  the  biU,  to  the  effect  that  defendant's  tax 
deed,  set  up  in  the  answer,  was  in  law  and  fact  absolutely  null  and  void  be- 
cause the  tax  sale  upon  which  said  deed  issued  occurred  more  than  three 
years  before  its  issuance,  and  because  of  defects  in  the  tax  notice.  Defend- 
ant objected  to  the  amendment,  as  the  bill  was  filed  in  1884,  and  the  answer 
in  April  of  the  same  year,  and  that  complainant  had  before  him,  all  the  time, 
knowledge  of  defendant's  tax  deed,  and  declined  to  present  it  for  adjudica- 
tion; and  that  complainant  could  not  on  trial  come  in  for  an  amendment, 
taking  defendant  by  surprise.  The  amendment  was  allowed,  and  a  motion 
for  continuance  overruled.  On  December  12,  1887,  the  court  rendered  a  final 
decree  finding  that  complainant  was  the  owner  and  in  possession  of  the  prop- 
erty, and  that  each  of  the  tax  deeds  to  the  defendant  were  void,  and  a  cloud 
upon  her  title;  decreeing  that  the  same  be  set  aside  as  such,  and  tiie  deft>nd- 
ant  perpetually  enjoined  from  asseiting  title  thereto,  and  ordering  complain- 
ant to  deposit  in  court  the  sum  of  $172.48  as  a  condition  of  receiving  this  re- 
lief. Defendant,  having  alleged  exceptions  to  the  rulings  by  the  court,  assigns 
error,  and  complainant  cross-errors,  because  the  court  did  not  decree  the  tax 
deed  a  nullity  for  not  having  been  taken  and  recorded  within  a  year  after  the 
time  of  redemption  expired,  and  in  requiring  payment  of  the  taxes  as  a  con- 
dition  to  relief. 

Augustus  If.  GagBf  for  plaintifiE  in  error.  Consider  H.  Willett,  for  defend- 
ant in  error. 

Scott,  J.  After  both  parties  had  submitted  this  cause  for  hearing  on  the 
original  and  amended  bill,  and  upon  answers  thereto,  and  upon  the  proofs 
taken,  the  court,  against  the  protest  of  defendant,  granted  complainant's  mo- 
tion to  further  amend  the  original  bill.  That  was  done,  and,  in  the  amend- 
ment made,  complainant  asked  relief  against  a  certain  tax  deed,  not  prayed 
for  in  the  original  bill,  nor  by  any  amendment  to  it.  Thereupon  defendant 
entered  ^  motion  for  a  continuance  on  the  ground  of  surprise  by  the  charac- 
ter of  the  amendment;  that  it  made  an  entirely  separate  and  distinct  issue; 
and  that,  as  defendant  is  not  a  resident  of  tliis  state,  but  of  New  Jersey,  and 
is  not  now  in  this  state,  his  counsel  was  not  ready  for  trial  upon  any  other 
issue  than  that  presented  by  the  bill.  Counsel  filed  his  own  atfidavit  in  sup- 
port of  the  motion  for  a  continuance,  stating  the  grounds  of  such  motion  with 
the  usual  fullness.  On  counsel  for  complainant  stipulating  he  would  "only 
use  the  record  upon  which  the  deed  itself  was  issued"  in  support  of  the  alle- 
gations of  the  amendment  just  made  to  the  bill,  the  court  overruled  the  mo- 
tion for  a  continuance,  and  defendant  saved  an  exception  to  that  decision. 
The  court  then  proceeded  to  hear  further  testimony,  both  oral  and  what  com- 
plainant's counsel  calls  "record"  evidence,  touching  the  matters  alleged  in 
the  last  amendment  to  the  bill,  and  rendered  a  decree  concerning  matters  al- 
leged in  the  originsd  bill,  and  also  concerning  matters  contained  in  the  last 
amendment  to  the  bill.  It  is  quite  evident  the  court  proceeded  erroneously. 
It  could  not  properly  proceed  to  hear  the  case  as  made  by  the  last  amendment 
to  the  bill  without  first  requiring  defendant  to  answer  the  same.  As  has  been 
seen,  it  made  an  entirely  distinct  and  separate  issue,  and  asked  for  relief  not 
demanded  by  the  original  bill,  nor  by  any  previous  amendment  to  it.  No  rule 
was  laid  upon  defendant  to  answer  instantei-,  or  within  any  reasonable  time, 
and  it  was  manifest  error  in  the  court  to  proceed  to  further  hear  the  cause 
upon  iulditional  proofs  without  answer,  unless  a  rule  had  been  first  laid  upon 
defendant  to  answer,  so  that  he  could  have  been  placed  in  default. 

The  motion  to  suppress  certain  depositions  ought  to  have  been  allowed.  It 
may  be  that  what  they  contain  is  not  very  material  to  the  real  issues  involved; 
but,  conceding  the  depositions  had  been  returned  in  the  condition  the  court 
found  them  to  be,  the  court  should  have  allowed  the  motion  to  suppress. 

The  question  argued  by  counsel  for  complainant  that  the  chancellor  "should 
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have  decreed  without  the  imposition  of  any  conditions,  under  the  pecaliar  cir- 
cumstances of  the  record/'  cannot  be  considered,  for  the  reason  no  assign- 
ment of  "cross-errors"  have  been  "written  upon  or  attached  to  the  record," 
as  required  by  rule  15  of  this  court.  What  purports  to  be  cross-errors  are 
assigned  upon  a  separate  piece  of  paper,  and  are  filed  among  other  papers  in 
the  cause.  Tliut,  this  court  has  frequently  held,  is  not  a  compliance  with  the 
rule.  Ditch  v.  Sennott,  116  111.  288,  5  N."E.  Rep.  395;  Benneaon  v.  Savage, 
119  111.  135,  11  N.  E.  Rep.  66.  For  the  error  indicated  the  decree  will  be  re- 
versed, and  the  cause  remanded. 


SiiEPARD  «.  Allen. 
{Supreme  Court  of  Illinois.    June  Ift,  1888.) 

1.  Elections  and  Voters—CJontests— Plejldings. 

On  contest  of  an  election,  an  answer  that  a  large  number  of  iUe^  votes  were  cast 
and  counted  for  the  plaintiff  is  sufficient,  when  not  excepted  to,  without  stating  why 
the  votes  were  illegal,  or  by  whom  they  were  cast. 

d.  SiJiB^QuALnriOATioN  OF  Voters— Persons  Living  Temforarilt  in  District. 

A  person  having  no  home  or  fixed  ahode,  hut  living  in  a  certain  district  tempora- 
rily, is  not  entitled  to  vote  at  an  election  for  school  director  therein. 

8.  Saxb^Pbriod  op  Rbsidbnob. 

Where,  hy  the  weight  of  the  evidence,  it  appears  that  persons  uving  in  one  school- 
district  rented,  in  the  middle  of  Fehruary,  a  house  in  another  district,  which  was 
to  hold  a  special  election  on  the  19th  of  March,  but  that  on  the  morning  of  February 
22d  no  one  was  Uving  in  the  house,  while  on  the  afternoon  of  the  same  day  furniture 
was  moved  into  it,  tney  not  being  able  to  testify  as  to  the  exact  date  they  moved, 
their  votes,  cast  at  such  election,  are  illegal;  they  not  having  been  residents  of  the 
district  for  80  days  previous  to  the  election. 

Appeal  from  La  Salle  county  court;  F.  P.  Snideb,  Judge. 

Petition  filed  by  Thomas  W.  Shepard  to  contest  the  election  of  John  E.  Allen 
to  the  office  of  school  director.  The  answer  stated  ''that  at  said  poll  a  large 
number,  to-wit,  seven,  illegal  votes  were  cast  and  counted  for  said  John  Pe 
ters,"  the  opposing  candidate.  As  to  one  Hamill,  who  had  voted  for  Peters 
and  whose  vote  was  declared  lUegal  by  the  court,  the  evidence  showed  that  he 
was  a  man  without  home  or  fixed  abode;  that  he  pensioned  himself  sometimes 
upon  a  friend  in  Hennepin,  sometimes  upon  relatives  in  Peru,  and  sometimea 
with  dilferent  parlies  living  in  the  district  in  question;  that  neither  Hennepin 
nor  Peru  is  in  that  district.  From  a  judgment  declaring  defendant  legally 
elected,  plaintiff  appeals. 

JEdvxirds  dk  Evans,  for  appellant.  Duncan^  0^  Conor  &  Gilbert,  for  ap- 
pellee. 

Ter  Curiam.  This  was  a  proceeding  Instituted  in  tlie  county  court  of  Put- 
nam county  to  contest  the  election  of  John  £.  Allen  to  the  udQce  of  school  dil 
rector  in  district  No.  2,  township  No.  32  N.,  range  2  W  of  the  third  principa- 
meridian,  in  that  county.  A  vacancy  had  occurred  in  the  ofiice  by  the  removal 
of  the  incumbent  from  the  district,  and  a  special  election  was  held  to  fill  the 
vacancy  on  the  19th  day  of  March,  1887-  There  were  22  votes  cast  at  the 
election,  of  which  11  were  counted  as  cast  for  John  £.  Allen,  and  11  were 
counted  as  cast  for  John  Peters,  the  only  other  candidate  for  the  office.  There 
being  thus  a  tie  in  the  election,  it  was  determined  by  lot  in  favor  of  Allen. 
It  is  alleged  in  the  petition  that  Harvey  K.  Bascom,  Jere  Allen,  Daniel  Allen, 
and  Edward  Allen,  who  voted  at  the  election,  and  whose  votes  were  each 
counted  for  John  £.  Allen,  were  not  legal  voters,  and  hence  that  their  ballots 
were  improperly  counted  for  John  E.  Allen.  The  answer  denies  the  allega- 
tions of  the  petition,  and  alleges  that  seven  illegal  votes  cast  at  the  election 
were  improperly  counted  for  John  Peters.  The  venue  was  changed  to  the 
county  court  of  La  Salle  county;  and  that  court,  after  hearing  the  evidence, 
found  that  Harvey  K.  Bascom,  who  had  voted  at  the  election,  and  whose  bal- 
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lot  was  counted  for  John  E.  Allen,  was  not  a  legal  voter,  and  hence  that  his 
bullot  was  improperly  counted;  that  James  Hamill,  who  voted  at  the  election, 
and  whose  ballot  was  counted  for  John  Peters,  was  not  a  legal  voter,  and  hence 
that  his  ballot  was  improperly  counted;  and  that  each  candidate  had  received 
10  legal  votes,  making  a  tie  In  the  election,  which  had  properly  been  decided 
by  lot. 

The  answer  was  certainly  sufficient,  until  excepted  to,  and  the  evidence 
fully  proves  that  HamiU  was  not  a  resident  of  the  district  at  the  time  of  the 
election,  and  we  are  therefore  of  opinion  that  there  was  no  error  in  the  ruling 
in  this  respect.  We  are,  however,  of  opinion  that  the  clear  preponderance  of 
the  evidence  is  that  Jere  Allen,  Daniel  Allen,  and  Edward  Allen  had  not  been 
residents  of  the  district  for  80  days  before  the  election,  and  that,  therefore, 
their  ballots  were  improperly  counted  for  John  E.  Allen.  The  district's 
southern  boundary  is  a  road  running  in  an  easterly  and  westerly  direction 
from  Granville  to  Hennepin.  Jere  Allen,  Daniel  Allen,  and  Edward  Allen 
were  brothers,  who  resided  together  a^  the  time  of  the  election,  and  who  had 
done  so  previously  to  that  time.  They  had  for  several  years  resided  on  the 
south  side  of  the  Granville  and  Hennepin  road,  on  land  belonging  to  Nelson 
Oofoid.  He,  also,  owned  land  on  the  north  side  of  the  road,  and  hence  within 
the  district,  upon  which  was  a  dwelling-house  near  the  road,  opposite,  or  nearly 
opposite,  the  house  in  which  the  Aliens  had  resided,  on  the  south  side  of  the 
road.  This  house  had  been  occupied  by  one  Simmons,  a  tenant  of  Cofoid,  who 
abandoned  it;  and  thereafter  Cofoid  rented  that  house  to  Jere  Allen,  and  he 
and  his  brothers,  Daniel  and  Edward,  moved  into  it,  and  were  residing  in  it 
on  the  19th  day  of  March,  1887.  As  to  these  facts,  there  is  no  controversy. 
Tiie  sole  controversy  is,  when  did  Jere  Allen  move  from  the  house  on  the 
south  side  of  the  road  into  tliis  house  on  the  north  side  of  the  road?  He  tes- 
tified: "Made  arrangements  to  change  from  south  side  of  the  road  about  the 
middle  of  February,  1887,  and  did  move  afterwards.  Don't  know  the  dale 
we  moved  Was  to  get  a  horse  and  wagon  from  Mr.  Cofoid  to  move,  and  did 
get  them,  and  believe  1  did  move  on  that  day."  And  he  swears  that,  at  the 
date  of  the  election,  he  believes  be  had  lived  in  the  district  30  days.  Nelson 
Cofoid  testified:  '*!  rented  the  house  on  the  north  side  of  the  Granville  and 
Hennepin  road  to  Jere  Allen,  February  15, 1887.  As  near  as  I  know,  they 
moved  the  16th  of  Februaiy,  1887.  1  told  Jere  1  wanted  him  to  move  to-mor- 
row if  you  can.  He  asked  me  for  a  horse  and  wagon  to  move  with.  He  came 
and  got  them  on  the  16th.  I  don*t  know  whether  he  moved  that  day  or  not. 
m  *  *  'Was  there  at  the  place  ou  the  south  side  of  the  road  the  following 
Sunday.  The  Aliens  had  moved  then."  On  cross-examination,  he  said: 
"Allen  got  my  horse  and  wagon  often.  ♦  ♦  ♦  I  did  not  see  him  move, 
when  he  got  my  horse  and  wagon,  the  16th  of  February,  1887.  I  don't  know 
whether  he  moved  or  hauled  coal,  but  he  got  it  to  move  with."  It  will  be  ob- 
served, there  is  nothing  in  the  evidence  of  either  of  these  witnesses  that  ren- 
ders it  absolutely  certain  that  the  removal  occurred  on  any  particular  day  30 
or  more  days  prior  to  the  election.  Jere  Allen  believes  that  the  time  was  30 
days:  but  he  gives  no  date  by  which  to  give  assurance  that  his  belief  must  be 
accurate.  Cofoid  does  not  know  on  what  day  the  removal  took  place.  He 
speaks  positively  that  it  had  occurred  on  the  Sunday  after  the  16th  of  Febru- 
ary. But  the  16th  was  Tuesday,  and  his  statement  may  be  true,  and  the  re- 
moval have  occurred  on  the  18th  or  Idth,  which  was  less  than  30  days  before 
the  day  of  the  election.  He  does  not  show  why  he  recollects  that  the  time 
that  he  visited  the  house  after  the  removal  occurred  was  the  Sunday  next  suc- 
ceeding the  16th.  On  the  other  hand,  William  F.  Thomas  testified  that  in  the 
forenoon  of  February  17, 1887,  he  passed  along  the  road  between  these  houses, 
going  to  a  public  sale  that  took  place  on  that  day,  and  that  he  returned  by  the 
same  road,  about  5  o* clock  in  the  afternoon  of  that  day;  that  Nelson  Cofoid 
was  with  him;  that  the  house  on  the  north  side  of  tlie  road. was  then  empty; 
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that  the  lights  of  the  windows  on  the  south  side  were  most  all  out  or  broken; 
that  he  then  said  to  Cofoid,  "You  have  lost  your  tenants;"  to  which  he  replied, 

"Yes;  and  the took  the  window  lights  with  him,  and  did  not  pay  his 

rent."  Cofoid  also  said,  "  Jere  is  going  to  move  there  soon."  As  we  under- 
stood the  record,  Cofoid  substanti^ly  admits  this  conversation,  and  does  not 
deny  the  time  when  it  took  place.  Stouifer  testified  that  he  also  went  to  the 
sale;  that  it  was  on  the  17th  day  of  February,  1887;  that  he  stopped  on  his 
way,  and  went  into  the  house  on  the  north  side  of  the  road,  and  remained 
there  for  a  few  minutes  for  shelter  from  a  rain ;  that  this  was  about  10  o'clock 
in  the  forenoon ;  that  most  of  the  glass  was  then  out  of  the  windows.  The 
circumstance  of  the  sale,  and  of  the  attending  it  by  these  witnesses,  is  a  ma- 
terial one  in  aid  of  their  memory.  It  furnishes  a  sufficient  reason  for  recol- 
lecting the  date.  If  the  date  as  given  had  not  been  accurate,  it  is  to  be  pre- 
sumed that  would  have  been  shown,  since  it  is  apparent  that  it  could  not  have 
been  difficult  to  establish  the  date  by  other  witnesses,  copies  of  notices,  etc. 
Moreover,  on  the  22d  of  February,  1887^  Thomas  Hamill,  Laura  Hamill,  and 
Joseph  Lites,  each,  as  they  testify,  passed  along  the  road  by  these  houses  in 
the  forenoon,  and  returned  along  the  same  road,  by  them,  in  the  afternoon. 
They  each  testify  that  in  the  morning  no  one  was  living  in  the  house  on  the 
north  side;  that  the  panes  of  the  windows  were  then  out;  but  in  the  afternoon 
the  panes  had  been  put  in,  some  furniture  was  in  the  house,  and  some  in  the 
yard,  and  a  wagon  was  in  front  of  the  house  on  the  south  side  of  the  road,  into 
which  goods  were  being  loaded  by  Jere  Allen.  The  22d  of  February,  the  an- 
niversary of  the  bii*thday  of  Washington,  is  a  day  much  more  readily  remem- 
bered by  most  persons  than,  say,  the  16th  of  that  month,  and  it  is  not  nearly 
so  probable  that  a  person  would  be  unable  to  recall  the  date  of  an  event  occur- 
ring on  that  day  as  an  event  occurring  on  the  16th,  or  some  other  day  unmarked 
by  an  important  association.  After  making  due  allowance  for  the  superior 
opportunity  the  trial  court  had  to  judge  of  the  credibility  of  these  witnesses* 
we  feel  compelled  to  say  that  the  preponderance  of  evidence  is  that  the  removal 
by  the  Aliens  from  the  south  to  the  north  side  of  the  road  occurred  within  less 
than  30  days  of  the  election,  and  consequently  that  they  were  not  legal  voters 
at  the  election.  Deducting  these  votes  from  those  to  be  counteii  for  John  E. 
Allen  leaves  a  majority  in  favor  of  John  Peters,  for  whom  judgment  must  be 
entered. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause  is  remanded  to 
the  county  court,  with  direction  to  that  court  to  enter  judgment  in  accordance 
with  the  views  herein  expressed. 


English  d.  Leman. 
{Supreme  Cov/rt  of  niinoU.   June  16, 1888.) 

AppBAii— Reyibw— Habmlebs  Error. 

Where  a  bill  to  establish  a  trust  in  land  alleged  to  have  been  purchased  tmder  an 
oral  agreement  to  purchase  for  complainant,  was  dismissed  on  the  ground  that  the 
alleged  agreement  was  not  satisfactorily  proved,  and  it  does  not  appear  from  the 
evidence  that  the  dismissal  on  that  ground  was  error,  the  court  will  not  pass  upon 
the  question  raised  by  the  plea  of  the  statute  of  frauds. 

Appeal  from  circuit  court,  Cook  county;  L.  G.  Ck>LLiN8,  Judge. 

Biil  by  William  J.  English  against  Henry  W.  Leman  to  establish  a  trust 
in  lands  bought  by  defendant  at  administrator's  sale  under  the  alleged  oral 
agreement  that  defendant  should  purchase  the  whole  tract  in  his  own  name, 
— a  part  for  his  own  benefit,  and  part  for  the  benefit  of  complainant.  The 
answer  denied  the  agreement,  and  set  up  the  statute  of  frauds.  The  bill  was 
dismissed,  and  complainant  appealed. 

Smith  &  Pence,  for  appellant.    John  B.  MiHer^  for  appellee. 
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Per  Curiam.  We  have  given  careful  consideration  to  all  the  evidence  pre- 
served in  this  record,  and  also  to  tlie  elaborate  and  exhaustive  printed  argu- 
ments with  which  we  have  been  favored.  Having  done  so,  we  deem  it  un- 
necessary to  pass  upon  the  questions  raised  by  the  plea  of  the  statute  of  frauds, 
because  we  are  unable  to  say  that  the  court  below  erred  in  dismissing  the 
bill  upon  the  ground  alone  tliat  the  agreement  alleged  between  complainant 
and  defendant  is  not  satisfactorily  proved  by  a  preponderance  of  evidence.  It 
can  subserve  no  useful^urpose  to  quote  and  discuss  the  evidence  at  large.  It 
is  sufficient  that  this  is  our  conclusion  after  as  full  and  mature  reflection  as 
we  are  able  to  bestow  upon  the  subject.    The  decree  is  affirmed. 


(125  111.  478) 

Holmes  v.  Parker. 
(Supreme  Court  of  Illinois,    June  16»  1888.) 

1.  JxiDOMBNT— By  Confession— Warrant  of  Attornbt— Rbpuonanot— Surplusaoh. 

Where  defendant  make  her  accommodation  note  payable  to  J.  H.,  her  husband,  or 
order,  and  a  warrant  of  attorney,  in  the  same  instrument,  authorizes  the  confession 
of  judgment  thereon  in  **favor  oi  said  H.  &  Bro.  or  their  assigns,  '*  which  name  does 
not  appear  elsewhere  in  the  InstrumenlL  the  words  "&  Bro."  may  be  rejected  as 
meaningless;  and  judgment  thereon  confessed  by  the  indorsee  of  the  husband  is 
good.* 

2.  Same— Judgment  as  Collatbeai.  Sboubitt— Opbnino  Judgment— Dbfbnsb  to 

Principal  Debt. 

Where  defendant  gave  her  accommodation  note,  with  nower  of  attorney  to  con- 
fess judgment,  as  collateral  security  for  a  note  previously  given  by  her  husband 
and  another  to  plaintifC,  and  the  affidavits  on  motion  to  open  judgment  entered 
thereon  do  not  show  that  there  is  any  defense  to  the  original  note,  it  is  proper  to 
refuse  to  open  the  judgment,  and  permit  defendant  to  plead  to  the  merits. 

Appeal  from  appellate  court,  First  district. 

Biisbe€f  Ahrens  <b  Decker,  for  appellant.    Henry  S.  Monroe,  for  appellee. 

SooTT,  J.  At  the  March  term,  1887,  of  the  superior  court  of  Cook  county, 
there  was  a  judgment  entered  by  confession  against  Virginia  B.  Holmes,  and 
in  favor  of  Augustus  A.  Parker,  for  the  amount  due  on  a  certain  promissory 
note  made  by  defendant  to  Ira  Holmes,  and  by  him  indorsed  to  plaintiff,  to- 
gether with  attorney  fees  therein  provided,  amounting  in  the  aggregate  to  the 
sum  of  85,649.38.  With  the  declaration  on  the  note  there  were  61ed  the  note 
itself  with  the  power  of  attorney  attached,  an  affidavit  proving  the  signature 
to  the  power  of  attorney,  and  a  cognovit  in  the  usual  form,  by  which  the  at- 
torney confessed  judgment  for  the  amount  due  on  the  note»  with  attorney 
fees.  At  the  April  term  next  thereafter  of  the  court  in  which  the  judgment 
was  entered,  defendant  appeared,  and  entered  her  motion  to  vacate  and  set 
aside  that  judgment,  and  for  leave  to  plead,  and  for  a  trial  of  the  cause  for 
reasons  set  forth  in  writing,  and  for  other  reasons  that  would  be  stated  upon 
the  argument  of  the  motion.  Affidavits  were  filed  by  the  respective  parties 
both  in  support  and  against  the  allowance  of  that  motion.  On  the  hearing 
of  the  cause  the  court  refused  to  vacate  and  set  aside  the  judgment,  but  or* 
dered  that  it  be  reduced  to  $5>285.80,  to  which  ruling  of  the  court  defendant 
excepted.  The  judgment  of  the  superior  court  was  affirmed  in  the  appellate 
court  of  the  First  district,  and  defendant  brings  the  case  to  this  court  on  ap- 
peal. The  grounds  of  defendant's  motion  to  vacate  the  judgment,  and  for 
leave  to  plead,  are  stated  in  several  propositions,  but  the  substance  of  all  of 
them  is  the  following:  (1)  That  defendant  has  a  good  defense  upon  the  mer- 
its to  the  whole  of  plaintiff's  demand  upon  the  note  upon  which  the  judgment 
was  entered;  and  (2)  that  there  is  no  sufficient  warrant  of  attorney  filed  in 
the  cause  to  authorize  the  entering  of  judgment  by  confession  against  de- 
fendant. 

^  Same  point,  Holmes  v.  Bemis,  ante,  4Z, 
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On  looking  into  the  affidavits  in  support  and  against  the  motion,  It  does  nut 
appear  there  is  any  sufficient  ground  for  opening  the  case  to  allow  defendant 
to  plead  to  the  merits  of  the  cause.  It  appears  that  Ira  Holmes  and  Freder- 
ick S.  Eames  were  indebted  to  plaintiff  in  the  sum  of  $6,093.75,  for  which 
they  gave  him  their  note,  payable  on  demand,  and  bearing  date  December  10, 
1888.  Afterwards,  when  plaintiff  was  urging  payment  of  the  note,  Ira 
Holmes  induced  his  wife,  the  defendant,  to  make  her  note  to  him  for  the  ex- 
act amount  of  the  note  of  Holmes  and  Eamea  to  pftiintiff,  and  bearing  the 
same  date,  and  delivered  the  same  to  plaintiff  as  collateral  security  for  the 
note  of  Holmes  and  Eames  to  plaintiff.  It  was  accommodation  paper,  and  no 
doubt  it  was  made  to  be  used  as  it  was.  To  this  note  of  defendant  was  at- 
tached the  power  of  attorney  by  virtue  of  which  the  judgment  was  confessed. 
The  affidavits  do  not  show  tliat  there  is  or  can  be  any  defense  successfully 
made  by  Holmes  and  Eames,  or  either  of  tliem,  to  their  note  to  plaintiff;  and, 
if  that  is  so,  of  course  defendant  could  make  no  successful  defense  to  her  note 
in  suit.  There  was  no  error  in  the  judgment  of  the  court  in  disallowing  the 
motion  to  plead  to  the  merits  of  the  case. 

The  question  of  most  difficulty  is  whether  there  is  any  sufficient  warrant  of 
attorney  filed  in  the  cause  to  authorize  the  entering  of  the  judgment  by  con- 
fession. The  objection  taken  is  that  the  note  is  made  payable  to  Ira  Holmes 
or  order,  and  the  warrant  of  attorney  authorizes  the  judgment  to  be  confessed 
in  **favor  of  said  Holmes  &  Bro.,  or  their  assigns."  There  had  been  such  a 
firm  as  "Holmes  &  Bro.,"  but  the  affidavits  do  not  disclose  there  was  any 
such  firm  in  existence  at  the  date  of  this  transaction.  Undoubtedly,  the  blank 
used  for  making  the  note  and  power  of  attorney  was  one  of  the  kind  that  had 
been  used  by  the  firm  of  Holmes  &  Bro.,  when  engaged  in  business.  It  will 
be  seen  the  note  and  warrant  of  attorney  are  both  on  the  same  paper,  and  are 
both  above  the  signature  of  defendant;  there  being  but  one  signature.  They 
should  therefore  be  considered  as  constituting  a  single  instrument.  Where 
that  is  done,  it  seems  plain  it  means  the  attorney  may  confess  judgment  in 
favor  of  the  said  *' Holmes  or  his  assigns;"  that  is,  the  payee  of  the  note.  The 
firm  of  Holmes  So  Bro.,  if  any  such  firm  existed  at  the  time,  had  not  the  slight- 
est interest  in  the  transaction,  and  it  would  be  an  unre^isonable  construction 
to  hold  it  was  intended  the  judgment  should  be  confessed  in  favor  of  strangei-s 
to  the  parties  holding  or  owning  thn  note.  The  rule  that  the  power  to  con- 
fess a  judgment  must  be  clearly  given  and  strictly  pursued,  otherwise  the 
judgment  may  be  set  aside  at  the  instance  of  the  defendant,  like  all  otlier  rules, 
has  its  reasonable  limitations,  and  must  not  be  applied  with  such  strictness 
as  to  defeat  the  obvious  intentions  of  tlie  party  granting  the  power.  Keitfi 
v.  Kellogg,  97  111.  147.  Construing  tin  note  and  warrant  of  attorney  as  a 
single  instrument  in  tlie  light  of  this  rearsonable  rule,  no  one  ean  be  in  doubt 
as  to  its  meaning.  It  was  the  evident  intention  of  defendant  the  judgment 
should  be  confessed  in  favor  of  the  payee  or  his  assigns.  The  words  "  &  Bro., " 
contained  in  the  warrant  of  attorney,  may  be  rejected  as  having  no  meaning 
in  that  connection,  and  it  should  be  construed  as  it  would  be  had  they  been 
omitted,  and  it  contained  only  the  words  "said  Holmes  or  his  assigns."  Any 
other  construction  would  defeat  the  evident  purpose  of  defendant  in  making 
the  note,  and  would  impute  to  the  parties  the  doing  of  a  useless  and  even  al^ 
surd  thing,  which  the  law  will  not  do  when  a  reasonable  construction  will 
effectuate  their  manifest  intention.  The  judgment  of  the  appellate  court  will 
be  affirmed. 
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(125  III.  117) 

SiNOBR,  KiMiCK  A  Co.,  Limited,  v.  Oabpentbb. 
(Supreme  Cawrt  of  DMnois.    June  10, 1888.) 

Pabtnership— Transvbr  or  Pabtnbrship  to  Corfobatioh— Character  of  Stock-* 
Firm  and  Pkiyatb  Creditors. 

Where  a  firm  forms  a  corporation,  and  transfers  to  it  real  and  personal  property 
belonging  to  the  firm,  and  each  partner  receives  corporate  stock  in  pavment,  the 
stock  18  individnat  property,  and  a  firm  creditor  is  not  entitled  to  have  bis  debt  sat- 
isfied out  of  the  proceeds  of  such  stock  received  by  one  of  the  partners  in  prefer- 
ence to  individual  creditors. 

Appeal  from  appellate  coart.  Second  district. 

Suit  by  Singer,  Nlmick  &  Co.,  Limited,  against  H.  W.  Carpenter,  executor 
of  A.  J.  Enoch,  deceased,  to  recover  a  debt  due  from  a  firm  of  which  said 
Enoch  was  a  member.  J  udgment  for  defendant  in  the  circuit  court  of  Win- 
nebago county  (William  Brown,  Judge)  was  affirmed  in  the  appellate  court, 
from  which  defendant  appeals. 

Wm,  Lathrop,  for  appellant.    Wm.  MarshalU  for  appellee. 

ScHOLFiBLD,  J.  The  members  of  a  firm  which  bad  for  many  years  been  en- 
gaged in  the  manufacture  of  agricultural  implements  agreed  with  each  other, 
and  with  some  other  parties,  to  form  a  corporation  to  carry  on  the  same  busi- 
ness. The  firm  owned  and  used  in  its  business  both  real  and  personal  prop- 
erty, and  it  was  agreed  by  those  agreeing  to  form  the  corporation  that  this 
property  should  be  transferred  to  the  corporation,  and  that  in  payment  for  it 
the  corporation  should  deliver  to  each  partner  a  given  amount  of  its  shares  of 
stock.  The  firm  was  at  the  time  indebted, but  it  was  not  known  by  the  part- 
ners that  it  was  insolvent,  and  no  fraudulent  purpose  is  shown  to  have  af- 
fected the  agreement.  The  corporation  was  formed,  and  legally  licensed  to 
do  business,  pursuant  to  the  agreement;  but,  before  the  property  of  the  firm 
was  all  transferred  to  it,  one  of  the  partners  died.  The  transfer  was  com- 
pleted after  his  death,  and  the  stock  was  then  issued  by  the  company,  and 
$17,500  of  it  was  delivered  to  a  party  to  whom  the  deceased  partner  had  in  his 
life-time  contracted  it,  and  the  remaining  $2,500  of  it  was  delivered  to  his 
executors.  A  corporation  which  is  a  creditor  of  the  firm  claims  to  be  entitled 
to  have  Its  debt  satisfied  out  of  moneys  in  the  hands  of  the  executors  of  the 
deceased  partner,  which  have  been  realized  by  a  sale  of  the  $2,500  of  stock, 
and  of  the  property  in  payment  for  which  the  $17,500  of  stock  was  delivered, 
before  the  individual  creditors  of  the  deceased  partner  can  resort  to  that 
money. 

The  lower  courts  each  denied  this  claim,  and  we  think  properly.  It  is  not, 
in  this  connection,  important,  as  counsel  for  appellant  seem  to  think,  whether 
the  technical  legal  title  passed  from  the  deceased  partner  to  the  corporation 
in  his  life-time.  The  law  does  not  recognize  the  creditor  of  a  firm  as  having 
a  superior  equity  to  that  of  the  individual  creditor  for  pajment  from  the  part- 
nership's assets.  It  recognizes,  however,  that  the  members  of  tlie  partner- 
ship have  a  superior  lien  on  the  partnership  property  for  the  payment  of  the 
firm  debts,  and  allows  the  creditors  to  avail  themselves  of  this  lien,  to  the  ex- 
clusion of  individual  creditors,  where  it  has  not  been  surrendered  by  the  part* 
ners.  Hapgood  r,  Comwell,  48  111.  64.  See,  also,  AUen  v.  Valley  Co,,  21 
Conn.  130;  Sigler  v.  Bank,  8  Ohio  St.  516.  The  other  partners  here,  having 
joined  with  the  deceased  partner  in  the  contract,  are,  of  course,  concluded  by 
it  if  he  was.  While  that  contract  did  not  vest  a  present  title,  it  vested  a  right 
in  t  le  corporation  to  have  it  performed,  and,  by  reason  of  the  peculiar  prop- 
erty to  be  transferred, — partly  real  and  partly  personal, — and  the  personal 
having  its  peculiar  value  by  reason  of  its  adaptation  to  use  in  connection 
with  the  use  of  that  realty,  an  equity  vested  in  the  corporation  to  have  that 
particular  property,  and  a  court  of  chancery  would  therefore  have  specifically 
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decreed  a  specific  performance  of  the  contract  at  the  instance  of  the  corpora- 
tion; it  not  being  in  default.  Jfarsh  v.  Milligan,  8  Jur,  (N.  S.)  979.  The 
creditor  of  the  firm  cannot  interpose  the  statute  of  frauds,  the  members  of 
the  firm  themselves  not  having  chosen  to  interpose  it.  Kelly  v.  Kendall, 
118  111.  650,  9  N.  £.  Rep.  261.  It  would,  moreover,  seem  that  the  admission 
here  made  by  the  appellant,  that  the  money  it  is  claiming  to  appropriate  is 
money  derived  from  subsequent  sales  of  the  stock  of  the  corporati9n,  is  of 
itself  sufficient  to  deny  his  right.  The  stock  was  not  partnership  property* 
and  it  is  therefore  impossible  that  its  proceeds  can  be.  If  the  partnership 
property  did  not  vest  in  the  corporation  pui-suant  tothe  contract,  it  is  just  as 
it  was  before  the  attempted  transfer,  and  the  firm  creditors  may  i-esort  to  it; 
and  if  the  corporation  issued  stock  to  the  individual  for  which  it  had  not 
been  paid,  and  to  which  the  individual  was  not  entitled,  the  loss  is  mani- 
festly upon  the  corporation,  and  nut  upon  the  creditors  of  the  firm  of  which 
the  individual  was  a  member.  But,  if  the  partnership  property  did  vest  in 
the  corporation,  the  interest  of  the  partners  in  it  was  thereby  terminated,  and 
with  their  interest  terminated  that  of  the  firm  creditoi-s.  In  equity  it  was  a 
conversion  of  partnerships  into  individual  property  as  of  the  date  of  the  con* 
tract.  In  our  opinion,  in  no  view  was  the  stock  firm  property,  and  as  it  was 
80  is  its  proceeds.    The  judgment  of  the  appellate  court  is  affirmed. 


Perry  et  al.  t).  Burton  et  ah 

{Supreme  Cawrt  of  IlUnois.    Jtine  16, 1888.) 

Appxai>-Mandatb  and  Proobbdingb  Below— Conolxtbivbnbss  ov  Dbctsion— Addi- 
tional EVIDENCB. 

Where  a  decree  of  a  superior  court  of  Illinois  is  reversed  by  the  supreme  courts 
and  the  cause  remanded  for  further  proceedings,  the  decision  of  the  supreme  court 
Vb  conclusive  on  a  question  passed  on  by  it.  and,  on  a  second  hearing,  the  lower 
court  cannot  review  the  decision,  though  additional  evidence  is  produced.  Scott, 
^.,  dissenting. 

Appeal  from  superior  court  of  Cook  county;  H.  M.  Shepard,  Judge. 
Edmund  8,  Holhrook,  {A,  D,  Eddy,  of  counsel,)  for  appellants.    Melville 
W.  Fuller  and  Granville  W.  Browning,  for  appellees. 

MuLEEY,  J.  On  the  18th  day  of  July.  1873,  James  S.  Perry  and  John  W. 
Henderson  exhibited  their  bill  in  the  superior  court  of  Cook  county  against 
the  appellees,  John  W.  Burton  and  others,  praying  for  the  partition  of  cer- 
tain real  estate  therein  described,  and  for  the  confirmation  and  quieting  their 
title  thereto.  In  1881,  by  agreement,  the  bill  was  amended  for  the  purpose 
of  bringing  before  the  court  new  parties  who  claimed  the  property  under  an 
obscure  title.  The  cause  was  heard  upon  the  pleadings  and  proofs,  and  a 
final  decree  entered  therein  August  2,  1887,  from  which  the  complainants 
prosecuted  an  appeal  to  this  court.  Upon  the  consideration  given  to  the  case 
on  that  appeal,  this  court  was  of  the  opinion  that  the  decree  of  the  court  t)e- 
low  upon  the  vital  and  controlling  question  in  the  case  was  erroneous,  and 
accordingly  reversed  it,  and  remanded  the  cause  to  the  superior  court  "for 
such  other  and  further  proceedings  as  to  law  and  justice  should  appertain." 
The  opinion  filed  in  the  cause  on  the  former  appeal,  which  will  be  found  re- 
ported in  111  111.  138,  contains  a  full  statement  of  all  the  material  facts  nec- 
essary to  an  understanding  of  the  questions  now  to  be  determined.  Hence  it 
will  not  be  necessary  to  repeat  them  here,  further  than  is  required  to  present 
what  we  regard  as  the  turning  point  and  controlling  question  in  the  case.  It 
will  be  seen  from  the  statement  of  facts  in  the  former  opinion  that  Cook  was 
the  owner  in  fee  of  the  entire  80-acre  tract  of  which  the  undivided  interest  in 
controversy  is  a  part;  that  on  the  7th  of  February,  1836,  Cook  conveyed  one 
undivided  half  of  said  tract  to  Chambers  &  Benedict,  through  whom  appel* 
.lants  claim;  that  Cook,  on  the  28th  of  October*  1837,  conveyed  the  other  un« 
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divided  half  to  Gibson;  that  on  the  28th  of  November,  1842,  Cook,  who  then 
had  no  apparent  interest  in  the  property,  purchased  an  undivided  half  thereof 
at  a  general  tax  sale  for  the  taxes  of  1841.  Appellees,  on  the  iirst  as  on  the 
last  hearing  in  the  court  below,  proceeded  upon  the  theory  that  it  was  the 
corapJainants*  undivided  half  of  the  land  that  was  sold  at  the  tax  sale,  while 
the  latter  insisted  that  it  was  the  undivided  half  which  Cook  had  conveyed  to 
Gibson,  and  which  had  subsequently  devolved  upon  the  latter's  heirs  by  rea- 
son of  his  death.  Upon  this  sharp  issue  of  fact,  supported  by  evidence  on 
both  sides,  the  court  below,  on  the  first  hearing,  found  in  favor  of  appellees; 
but  this  court  reversed  the  decree  on  this  very  ground,  holding  that,  upon  the 
facts  shown,  the  court  should  have  found  for  the  appellants.  The  decision 
of  this  court  upon  that  question  was  conclusive  of  it;  and,  on  remanding  the 
cause,  the  lower  court  should,  in  its  subsequent  proceedings,  have  so  treated 
it.  Cable  V.  Ellis,  120  111.  136,  11  N.  E.  Rep.  188.  Instead  of  this,  the 
court,  on  the  second  hearing,  opened  up  the  question  again,  and  upon  the  ev- 
idence adduced  decided  it  the  same  way  it  did  before,  and  the  decree  is  now 
sought  to  be  sustained  on  the  ground  that  appellees  offered  some  additional 
evidence  upon  this  issue  on  the  last  hearing.  This  makes  no  difference;  for 
the  question,  as  just  slated,  was  no  longer  an  open  one  upon  which  evidence 
could  properly  be  heard.  For  the  error  indicated  the  decree  of  the  court  be- 
low is  reversed,  and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  or  the  former  opinion  filed  in  the  cause* 

Scott,  J.    I  do  not  concur  in  this  opinion. 

(125  111.  280)  

JTISHER  «.   COOK. 

{Suvreme  Court  of  Illinois.    June  16, 1888.) 

1.  Pleading— Pleas  in  Abatement— Time  to  File. 

Where  four  terms  of  court  have  elapsed  after  amendment  of  the  declaration,  a  plea 
in  abatement  is  too  late. 
9.  Keoligencb— Pleading — ^Plbas  in  Abatement— Joint  Tobt-Feaboks. 

In  an  action  for  personal  Injuries  caused  by  negligence  of  defendant's  servant  in 
managing  an  elevator,  a  plea  in  abatement,  setting  up  a  joint  ownership  of  the 
building  in  which  the  elevator  ran,  and  joint  employment  of  the  servant,  by  de- 
fendant and  another,  presents  an  immaterial  issue;  joint  tort-feasors  being  liable 
severally. 
8.  Same— Insteuctions— Comparative  Neoligenob. 

In  an  action  for  personal  injuries  caused  hy  negligence  of  defendant's  servant  in 
allowing  plaintiff  to  fall  into  the  shaft  of  an  elevator,  Instructions  that  the  jury 
should  nna  for  plaintiff  if  the  injury  was  caused  by  n^ligenoe  of  defendant  or  his 
servant,  while  plaintiff  was  exercising  due  care,  and  mat,  although  she  was  negli- 
gent, they  should  so  find  if  her  negligence  was  slight  as  compared  with  that  of 
plaintiff,  are  proper. 
4.  Tbiait-Eefubal  of  Instbuotions. 

"Where  the  court  had  already  given  instructions  embodying  substantially  further 
instructions  asked,  it  is  not  error.to  refuse  them. 

Appeal  fiom  appellate  court,  First  district. 

Action  by  Lillie  G.  Cook  against  James  K.  Pisher  for  personal  injuries 
occasioned  by  negligence  of  defendant's  servant,  who  was  in  charge  of  an 
elevator,  in  opening  a  door  leading  to  the  shaft,  whereby  plaintiff  fell.  The 
court  instructed  the  jury,  on  the  part  of  plaintiff,  that,  if  the  injury  was 
caused  by  the  negligence  of  defendant  or  his  servant,  while  plaintiff  was  ex- 
ercising due  Citre,  they  should  find  for  plaintiff;  and  also  that  they  should  so 
find,  although  plaintiff  was  guilty  of  negligence,  if  it  was  slight  as  compared 
with  that  of  defendant.    Judgment  for  plaintiff,  and  defendant  appeiils* 

W.  C.  Aray^  for  appellant     /•  A,  Sleeper ^  for  appellee. 

Scott,  J.  This  action  was  brought  in  the  circuit  court  of  Cook  county  by 
Lillie  G.  Cook  against  James  K.  Fisher,  and  was  to  recover  for  personal  in- 


Digitized  by 


Google 


764  NORTHEASTERN  BEPOBTEB«  [III. 

juries  occasioned  by  the  alleged  negligent  conduct  of  defendant's  servant 
in  the  management  of  an  elevator.  On  the  trial  in  the  circuit  court,  plaintiff 
recovered  a  judgment  against  defendant  for  the  sum  of  ^,000.  That  judg- 
ment was  afterwards  affirmed  in  the  appellate  court  of  the  Fii-st  district,  and 
defendant  brings  the  case  to  this  court  on  his  further  appeal.  There  was 
evidence  tending  to  sustain  p]aintiff*s  cause  of  action;  and,  as  all  controverted 
questions  of  fact  have  been  settled  bj  the  findings  as  to  them  by  the  courts 
through  which  the  cause  has  come  to  this  court,  no  discussion  iu  relation  to 
the  facts  will  be  had  in  this  court. 

It  is  said  in  argument  it  was  error  in  the  trial  court  to  strike  defendant's 
plea  in  abatement  from  the  files,  as  was  done.  It  seems  that  to  the  original 
declaration  defendant  pleaded  the  general  issue.  Afterwards,  at  the  April 
term,  1883,  plaintifiT,  by  leave  of  court,  amended  her  declaration  by  adding 
two  additional  counts.  No  new  rule  was  then  laid  on  defendant  to  plead 
again  to  the  declaration  as  amended;  but,  so  far  as  the  record  shows,  the 
original  plea  of  not  guilty  stood  as  to  the  amended  declaration.  At  the  Se;  • 
tember  term,  1883,  of  the  court,  while  the  record  was  in  this  condition,  and 
without  withdrawing  the  plea  of  not  guilty  that  had  been  filed,  and  without 
leave  of  court  obtained  for  that  purpose,  defendant  filed  a  plea  in  abatement 
in  which  it  was  averred:  "The  building  and  property  mentioned  in  the  dec- 
laration is  not  and  never  was  the  property  nor  in  the  possession  of  James  K. 
Fisher,  but  is,  was,  and  always  has  been  the  joint  property  and  in  the  joint 
possession  of  James  K  Fisher  and  one  Archibald  Fisher,  who  is  still  liv- 
ing; and  also  that  the  servant  mentioned  in  the  declaration  is  not  and  never 
was  in  the  employ  of  said  James  K.  Fisher,  but  is  and  was,  at  the  time 
mentioned  in  the  said  declaration,  in  the  joint  employ  of  said  James  K.  Fisher 
and  said  Archibald  Fisher."  Tills  plea  was  not  sworn  to  by  defendant,  but 
by  one  Creorge  B.  Fleisheim,  who  says  he  is  the  agent  of  defendant,  who 
has  been  absent  from  this  country  in  Europe  for  more  than  a  ye^ir  past, 
and  now  permanently  resides  there.  On  motion  of  plaintiff,  the  plea  in  abate- 
ment was  by  the  court  stricken  from  the  files  in  the  cause,  to  which  de- 
cision defendant  excepted.  Thereupon,  perhaps  on  the  same  day,  defendant 
again  filed  a  plea  of  not  guilty,  upon  which  the  trial  was  had.  There  was 
no  error  in  the  action  of  the  court  in  striking  the  plea  in  abatement  from 
the  files.  In  the  first  place,  it  was  not  filed  in  apt  time.  After  the  declara- 
tion was  amended,  four  terms  of  court  intervened  before  the  plea  was  filed. 
Being  a  dilatory  plea,  it  should  have  been  filed  at  the  earliest  practicable  time. 
That  was  not  done.  But,  if  It  had  been,  a  satisfactory  reason  for  the  de- 
cision of  the  court  is  that  it  presented  an  immaterial  issue.  The  action  was 
for  a  tort,  and  if  two  were  liable  then  each  was  liable,  and  the  action  could 
properly  be  brought  against  either  wrong-doer. 

More  instructions  were  given  on  behalf  of  defendant  than  the  nature  of 
the  case  required.  Every  principle  of  law  that  was  thought  to  have  any  ap- 
plication to  the  facts  was  fully  stated  in  the  numerous  instructions  given  at 
the  instance  of  defendant.  But  complaint  is  made  that  the  court  refused  to 
give  other  charges  asked.  It  is  seen  on  examination  that  the  substance  of 
all  the  refused  instructions  that  was  proper  to  give  to  the  jury  was  contained 
in  some  of  the  instructions  given  for  defendant,  and  the  court  was  under  no 
duty  to  repeat  the  same  thing  a  second  time.  No  serious  error  is  perceived 
in  the  action  of  the  court  in  giving  instructions  for  plaintiff,  especially  when 
they  are  considered  in  connection  with  the  facts  of  the  case  to  which  they 
were  applicable.    The  judgment  of  the  appellate  court  will  be  afiijrmed. 
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(126  lU.  458) 

Ghioaoo,  E.  I,  &  P.  Ry.  Co.  c.  Felton. 

(Supreme  Court  of  Illinois.    June  16, 1888.) 

Carriees— -Or  Passengers— Negugencb  op  Passenger— Jumping  from  Train  on 
Hearing  Danger  Signals. 

A  train  rnxming  on  a  road  which  had  a  double  track  wae  stopped  by  a  snow-bank. 
There  was  a  curve  in  the  track  at  that  point,  and  during  the  night  some  passengers 
saw  the  light  of  an  engine,  which  they  supposed  was  on  the  same  track  with  them, 
approaching  rapidly  from  behind,  and  at  the  same  time  the  engine  of  the  passenger 
train  gave  certain  sharp,  keen  whistles,  which  they  took  for  whistles  of  alarm. 
The  light  was  upon  a  snow-plow,  which  was  on  the  other  track,  and  which  was 
known  by  those  m  charge  of  the  passenger  train  to  be  on  that  track.    One  of  the 

gassengers,  bein^  alarmed,  ran  out,  and  was  caught  in  the  snow-plow,  receiving 
ijuries  from  which  he  died.    Held  that,  the  whistle  not  being  for  passengers,  the 
sounding  of  it  was  not  negligence,  and  that  the  company  was  not  liable. 

Appeal  trom  appellate  court.  Second  district. 

Action  by  Egbert  W.  Felton.  administralor  of  Luke  H.  Goodrich »  against 
the  Chicago  Rock  Island  &  Pacific  Railway  Company  for  the  death  of  his  in- 
testate. Judgment  for  plaintiff,  and  defendant  appeals.  Late  on  Saturday 
night  of  March  19, 1881,  the  Chicago,  Rock  Island  &  Pacific  Railway  Company 
started  a  train,  cohsisting  of  a  sleeper,  passenger  car,  and  baggage  car,  to 
pass  on  its  road  from  Bureau  Junction  to  Chicago.  There  was,  at  the  time* 
a  violent  storm  of  wind  and  snow,  which  had  begun  some  24  hours  earlier. 
The  storm  had,  at  some  points,  so  obstructed  the  railway  track  by  drifting 
snow  as  to  prevent  the  passage  of  cars;  and  all  regular  trains  had,  in  couse-  • 
quence  of  the  storm,  been  much  delayed.  The  train  arrived  at  Ottawa  neax 
2  o'clock  in  the  morning  of  Sunday,  (the  20th,)  and,  at  that  place,  Luke  H. 
Goodrich  and  William  Maitby  got  in  the  passenger  car  to  go  to  Joliet.  From 
Ottawa  to  Chicago  there  is  a  double  track,  being  used,  generally,  that  on  the 
south  side  for  trains  passing  east,  and  that  on  the  north  side  for  trains  pass- 
ing west.  The  train  proceeded  from  Ottawa  east,  on  the  south  track,  to  Mor- 
ris, where  House  and  Marshall,  intending  to  go  to  Joliet,  and,  perhaps  others, 
entered  the  passenger  car.  At  Morris  there  was  a  snow-plow  that  had  been 
passing  eastwardly  on  the  south  track,  but  which  had  gotten  off  the  track  so  far 
as  to  prevent  present  passage  by  that  track,  and  on  that  account  the  train  was 
there  switched  onto  the  north  track,  and  it  then  passed  on  eastwardly.  About 
a  mile  west  of  Minooka,  which  is  tlie  next  station  east  of  Moms,  the  train 
ran  into  a  snow-bank,  which  stopped  its  passage.  Trains  had  passed  on  that 
track  late  on  the  evening  before,  and  it  is  hence  to  be  inferred  that  the  obstruct- 
ing snow-bank  was  piled  up  by  the  storm^  after  that  time.  Whether  Goodrich 
knew  that  the  train  had  taken  the  north  track,  and  left  the  snow-plow  on  the 
south  track,  at  Morris,  does  not  appear;  but  it  does  appear  that  Maitby,  who 
got  in  the  passenger  car  with  him  at  Ottawa,  knew  it,  and  that  House  and 
Marshall,  who  got  in  that  car  at  Morris,  knew  it.  Maitby  testified,  when  re- 
called for  further  cross-examination:  "I  understood  at  Morris  that  our  train 
switched  off  onto  the  other  track.  I  tliink  I  got  that  understanding  from  the 
conductor  in  coming  in  the  train.  I  understood  that  the  snow-plow  was  off, 
at  that  time,  on  the  other  track;  and  I  understood  from  the  conductor  that 
that  was  the  reason  we  took  the  other  track  coming  through."  Maitby  had 
previously  said  that  Goodrich  sat  behind  him  in  the  car;  he  could  not  recol- 
lect whether  one  or  two  seats.  House  testified:  "After  I  got  aboard  of  the 
train,  the  train  backed  off,  and  switched  over  on  the  other  track,  and  pro- 
ceeded towards  Chicago.  That  would  be  the  north  track,  or  left-liand  track 
coming  this  way.  and  the  right  track  going  west.  At  that  time  the  snow- 
plow  was  on  the  track  up  near  the  water-tank."  Marshall  testified:  "I  knew 
at  Morris  that  this  train  was  going  to  take  the  north  track.  I  heard  the  con- 
ductor say  so.  I  did  not  hear  him  aboard  the  train,  but  heard  it  before  I  got 
on  board*    I  heard  him  talking  about  it  to  the  engineer.    I  knew  the  snow- 
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plow  was  off  the  track  there,  and  it  was  on  the  track  ahead,  and  would  have 
to  get  on  again.  *  *  *  I  knew  at  Morris  that  if  the  snow-plow,  which 
was  the  very  one  that  subsequently  passed  us  on  the  south  track,  got  on  the 
track,  it  was  going  to  take  the  south  track."  Not  long  after  the  train  was 
stopped  by  the  snow-bank,  House,  who  had  been  seated  in  the  froiit  end  of 
the  car,  arose,  and  passed  down  the  aisle,  by  Goodrich  and  Maltby,  to  the  rear 
end  of  the  car,  and  thence  out  onto  the  steps  at  the  rear  end  of  the  car.  As 
he  passed  by  Goodrich  and  Maltby,  he  attracted  their  attention  by  some  re- 
mark, and  they  then  both  arose  and  followed  him .  House,  when  on  the  steps, 
looked  by  the  sleeper  to  the  rear,  in  the  direction  of  Morris,  and  saw  what  he 
thought*  to  be  the  head-light  of  an  engine  coming  right  into  the  rear  end 
of  the  train.  Goodrich  preceded  Maltby»  and  looked  in  the  same  direction  in 
which  House  had  looked ;  and  Maltby,  reaching  over  the  shoulders  of  Good- 
rich, also  looked  in  the  same  direction,  and  he  saw  what  he  supposed  was 
an  engine  commg  into  tbe  rear  end  of  the  train.  House  immediately  turned, 
and  re-entered  the  car.  As  he  did  so,  he  remarked:  "My  God,  gentlemen,  the 
snow-plow  is  coming  into  us. "  About  the  same  time  one  of  the  engines  in  front 
of  the  passenger  train  gave  what  Maltby,  House,  and  Marshall  understood  to  be 
a  whistle  of  alarm.  House  testified:  "They  were  sharp,  quick  whistles;  *  ♦  * 
signals  of  danger."  Maltby  testified:  "While  standing  on  the  platform,  I 
heard  the  engines  in  front  of  our  train  whistling;"  and,  on  being  asked  what 
sort  of  whistles  they  were,  he  answered:  "Whistles  of  alarm. "  Marshall  tes- 
tified that  he  had  got  off  the  train  on  the  south  side  after  it  stopped,  and  gone 
'  forward  towards  the  engines ;  that  he  heard  a  remark,  not  loud  enough,  how- 
ever, to  have  been  heard  by  Goodrich,  to  the  effect,  "It's  running  into  us," 
which  caused  him  to  turn  around;  that  he  looked  back,  and  saw  the  head-light 
of  the  engine  to  which  the  snow-plow  was  attached;  it  looked  as  if  it  was  com- 
ing directly  into  the  train ;  that  he  then  stepped  up  to  the  car  to  notify  the  con- 
conductor,  and,  as  he  did  so,  he  heard  from  one  of  the  engines  a  sort  of  sharp, 
quick  signal,  which  he  understood  to  be  a  danger  signal.  Marshall  says  there 
was  one  passenger,  a  young  gentleman  from  Minooka,  with  him.  There  was 
also,  besides,  on  the  ground  on  the  south  side  of  the  train,  near  the  south  track, 
a  brakeman  and  some  other  train-men.  Tliere  is  no  other  evidence  in  regard 
to  the  whistle  of  the  engine.  There  is  nothing  explaining  its  purpose,  or  the 
meaning  of  such  a  whistle,  any  further  than  has  been  quoted.  Immediately 
after  House  re-entered  the  car,  and  after  the  whistle  from  the  engine  in  front, 
Goodrich  and  Maltby  jumped  from  the  steps  to  the  ground;  intending,  as 
Maltby  testified,  to  cross  to  the  bank  south  of  tlie  south  track,  but  advancing 
parallel  with,  instead  of  directly  across,  the  track.  The  evidence  also  shows 
that  about  the  time,  or  perhaps  a  few  moments  earlier  than,  they  jumped, 
some  train-men  rushed  from  near  the  engines  to  the  bank  south  of  the  south 
track,  and  that  this  was  observed  by  Maltby.  Tiiere  Is  no  explanation  of 
what  induced  them  to  do  so,  and  it  is  not  shown  that  either  of  them  had  any 
care  over  the  passengers  in  the  train.  The  inference  is  that  they  were  seek- 
ing to  avoid  danger  from  the  advancing  snow-plow.  Maltby  and  Goodrich, 
just  after  alighting,  were  caught  by  the  snow-plow,  which  rushed  by  at  a 
rapid  speed,  and  Goodrich  thereby  received  wounds  of  which  he  died  on  the 
Monday  night  next  following.  One  of  the  witnesses  describes  the  place  where 
the  obstructing  snow-bank  was  as  a  "cut,"  bat  the  depth  is  not  stated.  He 
described  the  snow  as  "banked  up"  on  the  north  side  of  the  track  as  high  as 
the  car,  but  said  it  was  not  very  deep  on  the  south  side.  The  road  curves, 
at  a  point  a  short  distance  west  uf  the  obstruction,  to  the  south,  and  it  is 
therefore  impossible  for  a  person  looking  from  the  point  of  obstruction  west- 
wardly  to  tell  whether  a  car  beyond  the  commencement  of  this  curve  is  upon 
the  one  track  or  the  other.  Snow  was  falling,  and  a  strong  wind  was  blow- 
ing from  the  north  or  north-west  at  the  time.  The  hour  must  have  been  not 
far  from  3  o'clock  in  the  morning.    No  one  who  remained  in  the  passenger 
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car  was  in  any  degree  injured  or  even  frightened.  The  snow-plow  threw  a 
large  quantity  of  snow  as  it  advanced;  and  this  snow,  falling  against  the 
windows*  knocked  in  one  or  two,  but  it  did  no  other  injury.  There  is  no 
evidence  that  any  of  the  railroad  employes  had  any  knowledge  of  the  existence 
of  the  snow-bank  until  the  train  ran  into  it,  and  there  is  no  evidence  that 
those  in  charge  of  the  snow-plow  knew  that  the  train  was  delayed  there  until 
after  they  passed  it. 

The  declaration  contains  two  counts.  The  negligence  alleged  in  the  tii*st 
is  that  the  servants  of  the  defendant  so  n^Iigentiy  and  carelessly  managed 
"their  locomotive  engines,  and  the  said  snow  train  and  passenger  train,  that 
the  said  snow-plow,  in  passing  with  great  velocity  the  passenger  train,  then 
standing  on  an  adjoining  track,  ran  upon,  struck,  and  caught  up  the  said 
Luke  H.  Goodrich,  tlien  and  there  being  a  passenger,  «  ♦  *  ^nd  while 
exercising  due  and  reasonable  care  and  prudence  to  avoid  danger,  and  threw 
him  *  *  *  with  great  force  and  violence  upon  the  ground,  and  against 
the  side  of  one  of  the  passenger  cars,"  etc.  The  negligence  is  thus  stated  in 
the  second:  '*And  whereas,  at  the  time  and  place  aforesaid,  the  passenger 
train  whereon  the  said  Goodrich  was  a  passenger,  was  standing  still  upon  the 
north  or  west-bound  track,  by  reason  of  the  obstructions  of  snow  thereon, 
and  in  a  cut  which,  by  reason  of  a  precipitous  wail  or  bank  of  snow  on  the 
north  side  of  said  track,  and  closely  approaching  the  same,  made  any  escape 
from  the  cars  in  which  said  Goodrich  was  being  conveyed,  as  afortisaid,  im- 
possible to  a  passenger  therein,  in  case  of  occasion  to  attempt  the  same, 
and  whereas,  at  the  time  and  place  aforesaid,  while  the  said  passenger  train, 
which  was  bound  east,  was  so  standing  upon  said  west-bound  track,  and 
the  said  Goodrich  was  so  being  conveyed  as  a  passenger  therein,  the  said 
snow  train,  or  locomotive  engine  with  snow-plow  attached,  coming  from  the 
west  on  the  south  or  east-bound  track,  with  great  velocity,  passed  the  place 
where  said  passenger  train  was  standing,  being  for  the  time  being  obstructed 
by  the  snow;  and  whereas,  from  the  darkness  of  the  night  and  falling  snow 
the  said  Goodrich  was  unable  to  discern  objects  at  a  distance,  and  by  reason 
uf  a  curve  in  said  railroad  was  unable  to  see  whether  said  snow  train  was  ap- 
proaching on  the  north  or  south  track»  and  thereby  becoming  terrilied  and 
alarmed,  as  well  by  the  apparent  direction  of  approach  of  said  snow  train  as 
by  the  signal  of  danger  sounded  by  the  servants  of  said  company  by  a  pro- 
longed blast  from  the  whistle  of  one  of  said  locomotive  engines  to  which  said 
passenger  train  was  attached,  then  and  there  sought  to  escape  from  the  sup- 
posed danger  of  collision  between  said  trains,  by  crossing  over  the  south  or 
west-bound  track, — the  said  defendant,  by  its  servants  and  agents,  then  and 
there  so  negligently,  ignorantly,  and  unskillfully  managed  said  engines,  and 
with  such  want  of  concert  and  knowledge  between  the  servants  of  said  com- 
pany managing  said  trains,  respectively,  that  the  said  Goodrich  was  struck 
with  great  violence  by  said  snow-plow  and  was  thrown  and  flung  by  the  im- 
petus of  the  same  upon  the  ground,  and  upon  and  against  the  side  of  one  of 
the  cars  forming  said  passenger  train,  whereby  he  received  mortal  injuries  to 
his  person  because  of  which  he  afterwards,  on  the  22d  day  of  March,  1881, 
died.  That  the  said  Goodrich,  in  leaving  said  passenger  car  in  the  manner  and 
at  the  time  and  place  aforesaid,  exercised  reasonable  care  and  diligence  to  ap- 
prehend and  escape  said  apprehended  and  apparent  danger  of  collision. 

The  court,  at  the  instance  of  the  plaintiff,  gave  the  following,  among  other. 
Instructions  to  the  jury^  "If,  from  the  evidence,  the  jury  believe  that  the 
engineer  in  charge  of  one  of  the  engines  attached  to  the  passenger  train,  either 
from  ignorance  of  the  character  of  the  approaching  train  or  any  other  cause, 
sounded  signals  of  alarm,  such  as  are  usually  given  to  avoid  collision  on  the 
track,  and  that  the  effect  of  these  signals  of  danger  was  to  produce  fright 
among  the  passengers,  or  some  of  them,  besides  the  deceased,  while  within 
the  passenger  car,  and  that  immediately  afterwards  one  or  more  of  the  em- 
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ployes  of  the  defendant  fled  across  the  track  with  precipitationi  followed  by 
one  or  more  of  the  passengers,  as  if  to  avoid  danger,  or  in  such  a  waj  as  to 
natundly  produce  that  impi-ess^on  on  the  mind  of  Goodrich,  and  that  this  con- 
duct on  the  part  of  said  engineer  or  other  employes  of  the  defendant,  to  the 
satisfaction  of  the  jury,  was  the  immediate  and  proximate  cause  of  the  effort 
of  said  Goodrich  to  seek  safety  in  the  same  direction,  if  the  jury  believe  from 
the  evidence  he  made  such  effort,  such  facts  may  be  weighed,  in  conjunction 
with  all  the  other  evidence  in  the  case,  in  determining  tiie  question  of  the  al- 
leged negligence  on  the  part  of  the  defendant,  even  though  the  jury  may  fur- 
ther believe  from  the  evidence  its  employes  were  themselves  deceived  by  a 
false  and  misleading  appearance  of  danger." 

2'hos,  F,  WUhrowt  James  C  Hutchins,  and  Qnapp  dk  Snc^pp,  for  appel- 
lant.   Q.  Z>.  A,  Parks  and  C,  W  Br<non,  for  appellee. 

SoHOLFiBLD,  J.,  {after  stating  the  fanU.)  Since  the  right  of  recovery 
here  is  based  upon  the  negligence  of  the  defendant,  it  is  not  sufficient  merely 
that  plaintiff's  intestate  became  alarmed  by  reason  of  appearances  produced 
wholly  or  in  part  by  the  defendant. .  It  must  appear  that  that  which  produced 
the  alann,  and,  through  it,  the  injury,  was  negligence  of  the  defendant. 
The  burden  is  upon  the  plaintiff  to  prove  this  negligence;  and  that  is  not 
done  by  proof  alone  that  a  pecsiliar  signal  was  given  by  an  engine  of  the  de- 
fendant, and  that  it  caused  or  aggravated  the  alarm  of  the  intestate.  If  the 
signal  given  was,  under  the  circumstances,  a  proper  one,  it  cannot  have  been 
negligence  to  give  it.  The  instruction  quoted  in  the  preceding  statement  as- 
sumes that  there  is  eviJence  before  the  jury  tending  to  prove  that  the  defend- 
ant's servants  negligently  gave  an  alarm  signal  by  blowing  an  engine  whistle. 
There  is  no  such  evidence  in  the  record.  As  will  be  seen  by  reference  to  the 
facts  in  the  preceding  statement,  the  only  evidence  in  regard  to  the  blowing  of 
an  engine  whistle  is  that  an  alarm  whistle  was  blown,  or,  as  one  phrases  it, 
"a  danger  signal"  was  given  by  the  whistle.  There  is  an  entire  absence  of 
evidence  of  the  purpose  of  giving  signals  by  the  whistle,  for  whom  they  are 
intended,  and  the  results  they  are  expected  to  produce;  nor  is  there  any  evi- 
dence tending  to  show  that  the  signal  here  was  unnecessarily  given.  If  we 
are  left  to  take  judicial  knowledge  of  the  purpose  of  giving  signals  by  the 
whistle,  tiien  we  know  that  they  are  not  intended  for  the  passenger  on  the 
train  at  all.  They  are  for  those  operating  the  road,  and  to  notify  those 
who  but  for  the  signal  might  come  in  collision  with  the  train,  of  its  pres- 
ence. Communications  are  ordinarily  made  with  pa8sengei*s,  in  regard  to  mat- 
ters affecting  them,  personally  by  the  conductor,  more  rarely  by  porters  or 
other  employes,  but  the  passenger  is  never  required  to  understand  and  heed 
any  signal  given  by  the  whistle  of  the  engine.  No  witness  ta^tifies,  as 
tills  instrustion  assumes,  that  the  signal  given  was  such  as  is  usually  given 
"to  avoid  collision  on  the  track."  If  those  in  charge  of  the  engine  appre- 
hended injury  to  the  cars,  or  to  the  other  property  of  the  company,  or  to  the 
passengers  or  train-men  on  or  near  the  south  track,  by  the  too  rapid  move- 
ment of  the  snow-plow,  it  was  not  only  prudent,  but  it  was  their  duty,  to 
give  a  danger  or  alarm  signal  by  the  whistle  to  those  in  charge  of  the  snow- 
plow,  so  that  they  migtit  moderate  its  speed;  and  since,  from  all  the  evidence, 
it  is  apparent  that  those  in  charge  of  the  train  knew  that  the  snow-plow  was 
on  Uie  south  track,  and  hence  that  then  could  be  no  collision,  it  is  much  more 
reasonable  to  infer  that  this  was  its  purpose  than  that  it  was  to  avoid  a  col- 
lision. It  is  not  charged  in  the  declaration  that  the  train  on  which  the  plala- 
tifl's  intestate  was  riding  was,  through  negligence,  upon  the  north  track,  and 
there  is  no  evidence  tending  to  sustain  such  an  allegation  had  it  been  made; 
and  it  is  clear,  beyond  all  question,  that  the  running  into  the  snow-bank  Was 
the  result  of  an  inevitable  casualty.  It  is  not  claioed  that  tlie  curve  ia  the 
road,  the  darkness  of  the  night,  or  the  violence  of  ihe  storm,  can  be  cegarded 
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US  evidence  tending  to  establish  negligence;  and  hence  the  jury  must  have 
accepted  the  fact  that  the  whistle  blew  an  alarm  as  conclusive  proof  of  negli- 
gence, and  the  giving  of  this  instruction  was  tlierefore  error.  The  Judg- 
ments of  the  circuit  and  the  appellate  courts  are  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court  for  a  new  trial.  The  clerk  of  this  court  will  tax 
the  costs  made  in  the  appellate  court  against  the  appellee,  upon  certificate  of 
the  amount  to  be  filed  by  the  clerk  of  the  appellate  court. 


(125  111.  482) 

Ohicago,  S.  F.  &  C.  Rt.  Co.  t>.  Phelps. 
{Supreme  Court  of  lUinoia,    June  16, 1888.) 

1.  Eminent  Domain— PRocBDUBR—AppKiLL  by  Corpobation— Right  to  Oooupt  Pbop* 

ERTY  ON  Giving  Bond. 

In  proceedings  to  take  land  for  the  purposes  of  a  railroad,  and  ascertain  the  com- 
pensation to  the  land-owner,  the  railroad  company  has  the  right  to  enter  upon  the 
use  of  the  land,  upon  an  appeal  from  the  trial  court  by  the  company,  by  complyinflr 
with  the  eminent  domain  act,  (Rev.  St.  lU.  c.  47,  $  18,)  providing  that,  upon  appeal 
by  the  land-owner,  the  company  shaU  be  entitled  to  enter  upon  the  use  of  the  land 
by  oriving  bond  conditioned  tor  paying  such  compensation  as  may  be  finaUy  adjudged 
in  the  case;  and,  if  the  appeal  be  by  the  company,  a  like  bond  shall  be  executed. 

2.  Samb— Payment  of  Compensation  with  RBruNPiNO  Bond— Effect  on  the  Ap- 

Where  damages  are  allowed  a  land-owner  for  land  taken  for  the  purposes  of  a 
railroad,  and,  in  contemplation  of  an  appeal,  the  company  pays  to  the  owner,  through 
the  clerk,  the  amount  of  such  damages,  conditioned  that  the  same  be  reiunded  if 
the  judgment  be  reversed  on  appeal,  such  payment  is  not  a  satisfaction  of  the  judg 
ment,  so  as  to  defeat  the  appeal  by  the  company. 
8.  Sahb— TRiAii— Ordeb  of  Evidence. 

At  the  trial  of  an  issue  to  determine  the  compensation  to  the  owner  for  land  taken 
for  a  railroad,  the  company,  bein?  plaintiff,  offered  evidence  only  of  the  damaget 
to  the  land  taken,  and  rested.  The  owner  then  offered  evidence  to  show  the  dam-* 
ages  to  both  the  land  taken  and  the  residue.  HelcL  that  the  company  could,  on  re- 
buttal, introduce  evidence  tending  to  show  that  the  residue  of  the  land  was  not 
damaged,  as  it  was  not  competent,  in  chief,  to  assume  a  damage,  and  then  prove  a 
negative. 

Appeal  from  county  court,  Warren  county;  J.  H.  Stewart,  Judge. 

Proceeding  by  petition  filed  by  the  Chicago,  Santa  Fe  &  California  Railroad 
Company  against  De  Witt  Phelps  to  condemn  certain  lands  for  the  purposes 
of  petitioner's  railroad.  The  company  appeals  from  a  judgment  awarding 
damages  to  said  Phelps. 

QrUr  db  Stewart^  for  appellant.    /.  A,  McKenzUt  for  appellee. 

MuiiKEY,  J.  Tlie  appellant,  on  the  19th  of  July,  1887,  presented  Its  peti- 
tion, under  the  eminent  domain  act,  to  the  Judge  of  the  county  court  of  War- 
ren county,  praying  for  the  condemnation  of  a  strip  of  land  for  right  of  way 
100  feet  wide,  extending  across  a  part  of  the  S.  J  S.  W.  J  and  W.  J  S.  E.  J 
section  26,  township  10  N.,  range  8  W.,  being  the  property  of  appellee.  The 
judge  made  an  indorsement  on  the  petition,  stating  the  time  it  was  presented, 
and  fixing  the  Sd  of  August  for  hearing  the  same.  Pending  the  hearing, 
which  commenced  on  the  day  stated,  by  leave  of  the  court,  and  with  the  con- 
sent of  the  parties,  it  was  agreed  that  the  petition  should  be  amended  so  as  to 
embrace,  not  only  the  strip  of  land  required  for  right  of  way,  but  also  an  ad- 
ditional strip  for  the  purposes  of  depot  buildings,  switches,  side  tracks,  etc. 
To  meet  this  change  in  the  scope  of  the  petition,  which  appellee  claimed  would 
injuriously  affect  the  N.  J  S.  W.  \,  26,  a  part  of  his  farm  not  mentioned  in 
the  petition,  it  was  further  agreed  that  appellee  should  file  a  cross-petition  set- 
ting forth  his  claim  to  damages  for  the  alleged  injury  to  the  latter  tract.  With 
a  view  of  facilitating  the  trial,  it  was  agreed  between  counsel  that  the  hearing 
of  the  evidence  should  proceed  as  though  the  cross-petition  was  on  file,  and 
that  counsel  for  appellee  might  prepare  it,  and  place  it  on  file,  at  their  leisure. 
It  appears,  however,  that,  although  it  was  prepared  while  the  trial  was  going 
v.l7N.E.no.7— 49 


Digitized  by 


Google 


770  NORTHEASTERN   REPORTER.  [lU. 

on,  yet  it  was  never  filed  by  the  clerk,  or  incorporated  into  the  record,  until 
after  the  present  appeal  was  taken.  Indeed,  the  original  cross-petition  was 
lost  altogether;  yet,  upon  notice  in  the  lower  court  to  amend  the  record,  its 
contents  were  proved,  and  a  substantial  copy  of  it  substituted  in  its  stead. 
It  is  quite  clear  the  case  was  tried  upon  the  theory  that  there  was  a  cross- 
petition  in  it,  and  this  was  so  understood  by  the  court  and  the  counsel  on  both 
sides;  and,  as  just  seen,  when  it  was  discovered  the  transcript  did  not  contain 
the  cross-petition,  the  record,  upon  due  notice,  was  amended.  The  jury  by 
their  verdict  fixed  the  value  of  the  land  taken  at  $955.52,  and  assessed  the 
damages  to  the  land  not  taken  at  $1,658,  making  altogether  $2,613.52,  and  judg- 
ment was  entered  upon  the  verdict  for  that  amount.  The  company  prayed  an 
appeal  to  this  court,  which  was  allowed  '*on  petitioner  filing  bond  in  appeal 
in  the  sum  of  $5,000,  with  approved  security;  the  said  bond  to  be  approved  by 
the  judge  of  the  county  court,  and  filed  in  30  days  from  that  date;  *  4t  m 
the  condition  of  said  bond  to  be  for  the  payment  of  such  compensation  as 
might  be  finally  adjudged  in  this  case."  The  court,  however,  refused  to  make 
an  order  permitting  the  petitioner  to  go  into  possession  of  the  premises  sought 
to  be  taken  upon  the  execution  of  such  bond,  to  which  ruling  of  the  court  the 
petitioner  at  the  time  excepted .  The  thirteenth  section  of  the  eminent  domai  n 
act,  and  under  which  said  order  was  asked,  provided  as  follows:  "In  cases  in 
which  compensation  shall  be  provided  as  aforesaid,  if  the  party  in  whose  favor 
the  same  is  ascertained  shall  appeal  such  proceeding,  the  petitioner  shall,  not- 
withstanding, have  the  right  to  enter  upon  the  use  of  the  property  upon  en- 
tering into  bond,  with  sufficient  surety,  payable  to  the  party  interested  in  such 
compensation,  conditioned  for  the  payment  of  such  compensation  as  may  be 
finally  adjusted  in  the  case;  and,  in  case  of  appeal  by  the  petitioner,  petitioner 
shall  enter  into  like  bond,  with  approved  surety."  While  this  section  does 
not,  in  express  terms,  provide  that  the  company,  on  its  own  appeal,  shall, 
upon  filing  the  bond  therein  provided  for,  have  the  right  to  enter  upon  the 
use  of  the  property  pending  the  litigation,  nevertheless  we  think  this  was  the 
intention  of  the  legislature;  and  any  other  construction  of  it  would  subject 
the  petitioner  to  great  loss  and  inconvenience  in  the  case  of  an  oppressive  and 
unjust  judgment,  from  which  an  appeal  would  afford  the  only  relief.  Upon 
a  careful  consideration  of  the  question,  we  are  of  opinion  that  the  county 
court  erred  in  not  making  the  order  in  question.  By  such  entry  the  petitioner 
only  acquires  the  temporary  use  of  the  premises  pending  the  litigation;  and, 
so  far  as  any  constitutional  question  is  concerned,  we  perceive  no  difference, 
on  principle,  between  a  case  like  this  and  one  where  a  railway  company  enters 
upon  the  laud  of  another  for  the  purpose  of  milking  preliminary  surveys,  and 
locating  its  line  of  road;  and  the  right  to  do  this  is  not  questioned. 

It  further  appears  that  the  petitioner,  falling  to  obtain  the  order  in  question, 
deposited  the  amount  of  the  judgment  with  the  county  treasurer,  who  executed 
to  the  company  bis  receipt  therefor,  and  thereupon  the  treasurer  paid  the  same 
over  to  appellee  upon  the  terms  and  conditions  set  forth  in  the  subjoined 
receipt,  which,  after  being  entitled  in  the  cause,  proceeds  as  follows:  "Re- 
ceived of  W.  T.  Gossett,  county  treasurer  of  Warren  county.  111.,  $2,613.52, 
being  the  full  amount  of  money  deposited  with  him  by  the  above  company, 
under  order  of  court  in  the  above-entitled  cause,  which  1  hereby  agree  to  i-e- 
f  und  to  the  Chicago,  Sante  Fe  &  California  Railway  Company  in  case  the 
judgment  in  the  above-entitled  cause  shall  be  reversed  by  the  supreme  court 
of  this  state  on  appeal  or  writ  of  error.  Dated  September  1, 1887.  [Signed] 
De  Witt  Phelps.  "  Appellee,  proceeding  upon  the  hypothesis  that  the  de- 
livery of  the  money  deposited  by  the  company  with  the  county  treasurer  to 
appellee,  notwithstanding  the  conditions  upon  which  suqh  delivery  was  made, 
operated  as  an  absolute  satisfaction  and  extinction  of  the  judgment,  so  that 
no  appeal  would  lie  from  it,  has  entered  a  motion  in  this  court  to  dismiss  the 
appeal  upon  the  stipulated  facts  as  just  stated.    That  it  was  not  the  intenUon 
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of  the  parties  that  the  transaction  should  have  such  an  effect  is  manifest. 
Nor  do  we  think  the  law,  in  contravention  of  the  manifest  understanding  of 
the  parties,  attaches  to  it  the  serious  consequences  which  appellee's  counsel 
ascribe  to  it.  The  motion  has  little,  if  anything,  to  commend  it,  view  it  as 
we  may,  and  it  will  therefore  be  overruled. 

The  petitioner  on  the  trial  offered  no  evidence  in  chief  except  as  to  the  value 
of  the  land  to  be  taken.  The  appellee  then  offered  evidence,  not  only  in  re- 
spect to  tlie  value  of  the  land  taken,  but  also  for  the  purpose  of  showing 
damages  in  respect  to  the  land  not  taken,  including  that  mentioned  in  the 
petition,  as  well  as  the  cross-petition.  The  appellant  then  introduced  as  a 
witness  I.  W.  Robertson,  who,  after  stating  he  was  acquainted  with  the 
manner  in  which  appellant's  road  runs  through  the  land  in  question,  and  how 
appellee's  farm  and  buildings  are  located,  was  asked  the  following  questions : 
"What  effect,  in  your  judgment,  will  the  construction  and  operation  of  that 
railroad  where  it  is  proposed  to  construct  and  operate  it,  with  a  station  on 
the  ground  of  Mr.  Piielps,  have  upon  the  market  value,  the  selling  value,  of 
the  land  that  is  not  taken?  Will  the  market  value  of  the  south  half  of  the 
south-west  quarter  of  section  twenty-six,  and  the  west  half  of  the  south-east 
quarter  of  section  twenty-six,  be  in  any  way  affected,  in  your  judgment,  by 
the  construction  and  operation  of  the  railroad  with  a  depot  on  the  ground? 
In  your  judgment,  will  the  construction  and  operation  of  this  railroad  across 
the  south  half  of  the  south-west  quarter  of  section  twenty-six,  and  the  west 
half  of  the  south-east  quarter  of  section  twenty-six,  diminish  the  market  value 
of  the  balance  of  these  two  eighties  not  included  in  the  right  of  way?"  On 
objection  by  appellee  these  questions  were  all  held  by  the  court  improper,  on 
the  ground,  as  we  gather  it,  that  the  evidence  should  have  been  offered  in 
chief,  and  not  in  rebuttal.  Many  questions  of  like  character  propounded  to 
other  witnesses  were  excluded  by  the  court  on  the  same  grounds,  to  all  of 
which  rulings  the  appellant,  by  its  counsel,  excepted.  We  think  the  court 
erred  in  not  permitting  the  witness  to  answer  the  above  questions,  and  in 
holding  other  questions  of  like  character  improper.  While  we  fully  recognize 
the  general  rule  that  a  plaintiff  will  not  be  permitted  to  reserve  a  part  of  his 
evidence  in  chief,  to  be  brought  forward  in  rebuttal,  and  thereby  obtain  an 
undue  advantage  over  his  adversary,  yet  at  the  same  time  we  do  not  think 
the  appellant,  by  reason  of  this  rule,  was  bound  at  its  peril  to  assume  that 
the  land  not  taken  was  damaged,  and  to  go  on  and  try  to  make  proof  of  it. 
Nor  was  appellant,  on  the  other  hand,  in  the  absence  of  any  proof  tending  to 
show  such  damage,  bound  to  assume  the  burden  of  proving  a  negative.  The 
appellant's  right  to  the  relief  asked  did  not  depend  at  all  upon  its  showing 
that  the  land  not  taken  was  damaged.  Such  proof  would  not  have  been  in 
support  of  any  allegation  in  the  petition.  Yet,  under  the  decisions  of  this 
court,  the  appellee  had  a  right  to  offer  such  evidence,  under  the  petition,  as 
to  all  lands  mentioned  in  it,  without  filing  a  cross-petition.  Having  availed 
himself  of  this  right  by  offering  new  and  independent  evidence^  we  think  it 
clear  the  appellant  had  the  right  to  be  heard  in  rebuttal. 

For  the  errors  indicated  the  judgment  of  the  court  below  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  conformity  with  this  opinion. 


(126  in.  131) 

American  Fire  Iks.  Co.  o.  Brighton  Cotton  Manuf'g  Ck>. 

(Suprevne  Court  of  lUinoU.    June  Id,  1888.) 

Ihsubancb—Conditions  in  Poliot— "Vacakt  and  Unoccupied"— "Ceasb  to  bb  Opbb- 
ated^'Temporabt  Suspbnsion. 

A  temporary  suspension  of  the  principal  work  of  a  cotton  factory,  the  watchmen 
and  others  being  still  employed,  does  not  avoid  a  policy  of  Insurance  thereon,  con- 
ditioned that  the  policy  shall  be  forfeited  if  the  property  beoomes  "vacant  and  un- 
occupied, "  or  "cease  to  be  operated, "  except  to  set  up  new  machinery  or  make  r^ 
pairs,  whether  such  suspension  was  to  set  up  machinery  or  repair  or  not. 
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Appeal  from  appellate  court,  First  district. 

Action  by  the  Brighton  Cotton  Manufacturing  Company  against  the  Amer- 
ican Fire  Insurance  Company,  commenced  in  the  superior  court  of  Cook  county, 
to  recover  on  an  insurance  policy.  On  a  trial  to  the  court  before  R.  S.  Will- 
iamson, Judge,  there  was  Judgment  for  plaintiff,  which  was  atiirmed  on  appeal 
in  the  appellate  court,  and  defendant  appeals  to  the  supreme  court. 

Frederic  TJllman  and  Elbert  H,  Qary^  for  appellant. 

An  insurance  policy  is  to  be  construed  by  the  same  rules  that  govern  all 
other  instruments.  Robertson  v.  Frenoht  4  East,  135;  Saioyer  v.  Insurance 
Co,,  37  Wis.  518;  1  Am.  Ins.  64;  Potter  v.  Insurance  Co.,  5  Hill,  147;  Ifisur- 
ance  Co,  v.  Padfleld,  78  III.  167;  Insurafice  Co,  v.  Martin,  8  Ins.  Law  J.  145; 
Herrman  v.  Insurance  Co,,  85  K.  Y.  171;  Insurance  Co.  v.  Foster,  92  HI. 
336;  Carpenter  v.  Intnirance  Co.,  16  Pet.  510;  Mof^k  v.  Insurance  Co.,  13  N. 
£.  Bep.  343.  As  to  the  meaning  in  the  policy  of  the  provision  for  a  forfeiture 
for  a  cessation  of  operations,  see  Keith  v.  Insurance  Co. ,  10  Allen,  228 ;  In- 
surance Co.  V.  Wetmore,  32  HI.  245;  Schmidt  v.  Insurance  Co.,  41  HI.  298; 
Insurance  Co.  v.  McDowell,  50  III.  129;  Hinckley  v.  Bisurance  Co.,  (Mass.) 
1  N.  B.  Rep.  737;  Laselle  v.  Insurance  Co.,  43  N.  J.  Law,  468;  Ridge  v. 
Insurance  Co.,  9  Lea,  507;  Worthing  ton  v.  Beaise,  12  Allen,  382;  Bennett 
V.  Insurance  Co,,  50  Conn.  420,  51  Conn.  507;  Lounsbury  v.  Insurance  Co,, 
8  Conn.  459;  May,  Ins.  §  265;  2  Phil.  Ins.  §  975;  Insurance  Co.  v.  Meyers,  63 
Ind.  238.  The  claim  that  a  temporary  cessation  of  operations  will  not  invali- 
date the  condition  of  the  policy  under  discussion  is  largely  based  on  Insur- 
ance Co.  V.  Leathers,  (Pa.)  8  Atl.  Rep.  424;  Poss  v.  Insurance  Co,,  7  Lea, 
704, — which  are  not  parallel  cases,  and  the  decision  in  the  Poss  Case  was  very 
much  modified,  if,  indeed,  that  portion  of  it  now  complained  of  was  not  over- 
ruled, in  a  later  case  before  the  same  court.  Ridge  v.  Insurance  Co,,  9  Lea, 
507.  The  books  abound  in  cases  where  it  has  been  held  the  length  of  time  of 
the  condition  broken  is  not  material,  even  though  an  intention  to  resume  the 
original  condition  of  things  existed.  Sleeper  v.  Insurance  Co.,  56  N.  H.  401. 
5  Ins.  Law  J.  538;  Ashu}orth  v.  Insurance  Co.,  112  Mass.  422;  Cook  v.  In- 
surance Co.,  70  Mo.  610;  Whitney  v.  Insurance  Co.,  9  Hun,  39;  1  Wood,  Ins 
(2d  Ed.)  211;  Alston  v.  Insurance  Co.,  80  N.  C.  326;  Miller  v.  Insurance 
Co.,  13  Phila.  551;  Woodruff  v.  Insurance  Co.,  83  JT.  Y.  133.  But  it  is  ar- 
gued that  a  cessation  of  operations  for  a  reasonable  time,  for  purposes  inci- 
dent to  the  business  of  the  assured,  was  permissible,  without  notice.  Such  a 
cessation  is  not  such  as  was  contemplated  by  the  contracting  parties  as  avoid- 
ing the  policy,  but  is  to  be  treated  the  same  as  the  condition  of  affairs  on  Sun- 
day, or  during  the  night-time, — suppoi-ted  by  Whitney  v.  Insurance  Co,,  9 
Hun,  39;  May  v.  Insurance  Co.,  25  Wis.  291.  But  a  careful  reading  of  those 
cases  will  show  they  have  no  application  to  the  case  now  under  discussion. 
There  is  no  cessation  of  operations,  within  the  meaning  of  the  policy,  on  Sun- 
day. The  operatives  begin  work  on  Monday,  when  they  quit  on  Saturday. 
The  suspension  arises  from  the  known  and  universal  custom  of  resting  from 
labor  on  Sunday.  When  the  contract  was  made,  it  was  with  reference  to  this 
custom.  But  there  is  a  vast  difference  between  a  suspension  for  such  a  rea- 
son and  "other  reasons  occasioned  by  the  usual  and  ordinary  incidents  to  the 
business."  Insurance  Co.  v.  Foster,  92  III.  336;  Woodruff  v.  Insurance  Co., 
83  iT.  Y.  133;  Houghton  v.  Insurance  Co.,  8  Mete.  114;  State  v.  Qlucose  Co., 
5  Atl.  Rep.  803.  It  has  been  contended,  also,  that  the  contract  is  to  be  af- 
fected by  the  usage  of  the  assured  or  others  engaged  in  a  similar  business  to 
cease  operations  for  various  reasons  that  may  hlive  arisen.  This  question  is, 
pethaps,  not  pertinent  to  the  questions  involved  in  this  court,  but  the  follow- 
ing cases  are  cited:  Woolen  Co.  v.  Insurance  Co.,  21  Conn.  39,  and  cases 
there  cited;  Insurance  Co.  v.  0*Neile,  13  111.  93;  Luce  v.  Insurance  Co.,  105 
Mass.  302;  Mason  y.  Insurance  Co.,  29  U.  Q.  Q.  B.  585;  Ripley  y.  Insurance 
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Co.^  30  N.  Y.  136;  Duncan  v.  Gfreen,  43  Iowa,  679;  Partridge  v.  Insurance 
Co.,  15  Wall.  573;  Insurance  Co.  v.  Haj-mer,  2  Ohio  St.  452;  Woolen  Co.  y. 
Proctor^  7  Cush.  417.  It  is  claimed  by  appellant  that  the  insured  premises* 
at  the  time  of  th«  tire,  were  "vacant  and  unoccupied,"  witliin  the  meaning  of 
the  condition  of  the  policy  upon  that  subject.  Paine  v..  Insurance  Co.,  5 
Thomp.  &  C.  619;  Keith  v.  Insurance  Co.,  10  Allen,  228;  Insurance  Co.  y. 
Walifhf  54  111.  164;  Anhworth  v.  Insurance  Co.,  112  Mass.  422;  Insurance 
Co.  V.  Padfleldf  78  111.  167;  Heid  v.  Insurance  Co..  90  f^.  Y.  882;  Whitney  v. 
Insurance  Co.,  9  Hun,  89:  Insurance  Co.  v.  Foster,  92  111.  834;  Corrigan  v. 
Insurance  Co.,  122  Mass.  298;  Litch  v.  Insu»ance  Co.,  186  Mass.  491;  Sleeper- 
V.  Insurance  Co.,  5  Ins.  Law  J.  588;  Insurance  Co.  w.Bums,  Id.  69;  Denrd- 
son  V.  Insurance  Co.,  3  N.  W.  Kep.  500;  Bennett  v.  Ir^surance  Co.,  51  Conn. 
507,  50  Conn.  420;  Alsto7i  v.  Insurance  Co.,  80  N.  C.  826;  Insurance  Co.  y. 
Meyers,  63  Ind.  288;  Hen-man  y.  Insurance  Co.,  85  N.  Y.  162;  Cook  v.  In- 
surance Co,,  70  Mo.  610;  Poor  v.  Insurance  Co.^  125  Mass.  274;  Insurance 
Co.  V.  Wells,  14  Ins.  Law  J.  171;  Fitzgerald  v.  Insurance  Co.,  25  N.  W.  Rep. 
785;  1  Wood,  Ins.  (2d  £d.J  209.  A  distinction  is  sought  to  be  made  because 
of  the  peculiar  language  oi  the  policy  sued  on,  which  provides  an  avoidance 
only  in  case  the  premises  become  vacant  and  unoccupied,  and  a  case  in  New 
York  to  sustain  the  position  has  been  cited:  Herrman  v.  Insurancs  Co.,  85 
N.  Y.  162.  It  is  believed,  however,  that  the  New  York  case  is  not  in  harmony 
with  the  current  of  authority.  In  the  following  cases  a  contrary  view  was 
adopted:  Insurance  Co.  v.  Padfleld,  supra;  Insurance  Co.  v,  Zaenger,  63 
HI.  464;  Alston  v.  I^isurance  Co.,  80  N.  C.  326;  Fitzgerald  y.  Insurance  Co.^ 
supra. 

Edward  W.  Russell  and  D.  J.  Schuyler,  for  appellee. 

As  to  the  principles  of  construction  governing  the  contract  in  this  case,  the 
following  authorities  are  cited:  Tierney  v.  BtheH/ngton,  1  Burrows,  848; 
Bow  V.  Insurance  Co.,  1  Hall,  174;  Hoffman  v.  Insurance  Co.,  82  N.  Y.  405; 
Westfall  y.  Insurance  Co.,  2  Duer.  490;  Insurance  Co.  v.  Cropper,  32  Pa. 
St.  351;  Insurance  Co.  y.  Verdier,  33  Mich.  138;  Insurance  Co.  v.  EddyA^ 
111.  107;  Insurance  Co.  y.  Robinson,  64  III.  268;  Insurance  Co,  v.  Scammon, 
100  111.  644;  Schroeder  v.  Insurance  Co.,  109  111.  157;  Bank  v#  Insurance 
Co.,  95  U,  8.  673;  Insurance  Co.  v.  Hazelett,  4  N.  E.  Rep. 582;  Griffey  v.  Inr 
surance  Co.,  (N.  Y.)  3  N.  E.  Rep.  309;  Burkhard  v.  Insurance  Co.,  102  Pa. 
St.  262.  On  the  question  as  to  whether  the  property  was  "  vacant  and  unoccu- 
pied" the  following  cases  are  referred  to:  Moore  v.  Insurance  Co.,  (N.  H.) 
6  Atl.  Rep.  27;  Insurance  Co.  v.  Tucker,  92  Hi.  64;  Assurance  Co.  v.  Mason, 
5  Bradw.  147;  Whitney  v.  Instirance  Co.,  72  N.  Y.  120;  Lead- Works  v.  /n- 
surance  Co.,  2  Fed.  Rep.  479;  Stupetski  v.  Insurance  Co., 43  Mich.  373,  5  N. 
W.  Rep.  401;  Dennison  v.  Insuiance  Co.,  52  Iowa,  457,  3  N.  W.  Rep.  500; 
Whitehead  v.  Price,  2  Crorap,  M.  &  R.  446;  Shearman  v.  Insurance  Co.,  46 
N.  Y.  533;  Herrman  v.  Insurance  Co.,  81  N.  Y.  187;  May,  Ins.  (2d  Ed.)  §§ 
174,  175,  203,  205.  It  has  been  held  from  the  earliest  times,  and  when  the 
business  was  conGned  chiefly  to  marine  insuranc:\  that  the  policy  is  to  be  con«- 
strued  largely  for  the  benefit  of  the  trade,  and  for  the  insured.  Tierney  v. 
Etherinyton,  1  Burrows,  348.  And  it  is  further  held  that  in  the  construction 
of  the  conditions  of  the  policy  inserted,  as  they  are,  for  the  benefit  of  the  in- 
sured, that  they  are  controlled  by  the  exigencies  and  necessities  of  the  busi- 
ness which  it  was  designed  to  protect.  Toumsend  v.  Insurance  Co.,  18  N. 
Y.  170;  Insurance  Co.  v.  Leathers,  (Fa.)  8  Atl.  Rep.  424;  Poss  v.  Insurance 
Co.,  7  Lea,  704.  Defendant's  agent  knew,  when  they  took  the  risk,  that  it 
was  a  cotton-mill;  that  various  emergencies  were  liable  to  arise  when  the  mill 
would  have  to  be  temporarily  closed;  that  cotton  might  become  scarce,  or  so 
high  in  price  that  it  would  be  imprudent,  and  subject  the  lessees  to  losses  in 
attempting  to  manufacture  bats  and  warps  for  a  short  time,  as  in  the  case  of 
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Insurance  Co.  v.  Leathers,  supra;  that  the  machinery  was  liable  to  wear  out, 
and  require  repairing;  that  strikes  might  arise;  that  help  might  become  scarce, 
or  wages  exorbitantly  high.  All  this  was  well  known,  and  the  law  says  this 
was  considered  and  entered  into  and  became  a  part  of  the  contract  of  insur- 
ance, and  was  therefore  part  of  the  risk  assumed  by  the  underwriter.  Assur^ 
ance  Co,  v.  Mason,  5  Bradw.  141;  Qamwell  v.  Insuraiice  Co,,  12  Gush.  167; 
Insurance  Co.  v.  Fostei',  90  111.  121;  Insurance  Co.  v.  Scammon,  100  111.  644; 
Insurance  Co,  v.  Cornick,  24  111.  455;  1  Wood,  Ins.  (2d  Ed.)  154;  Grant  v. 
Insurance  Co.,  5  Hill,  10;  Billings  v.  Insurance  Co.,  20  Conn.  139;  Insur- 
'  ance  Co.  v.  Ins-urance  Co.,  1  Handy,  181;  Townsend  v.  Insurance  Co,,  18  N. 
Y.  168.  In  the  absence  of  fraud,  negligence,  a  willful  breach  of  the  condi- 
tions of  the  policy,  or  a  permanent  cessation  of  business,  the  insurers  should 
not  be  heard  to  say  that  the  policy  was  avoided  unless  the  law  clearly  gives 
them  the  right  to  do  so.  May  v.  Insurance  Co.,  25  Wis.  291;  Lead-Works 
V.  Insurance  Co.,  2  Fed.  Eep.  478;  Cummins  v.  Insurance  Co.,  67  N.  Y. 
260.  At  the  time  the  policy  in  question  was  issued,  express  permission  was 
granted  to  the  plaintiffs  to  make  all  necessary  repairs  and  requisite  altera- 
tions. But  whether  this  would  extend  to  the  plaintiff's  lessee  is  immaterial, 
for  the  reason  that  this  privilege  is  presumed  to  have  been  contemplated  by 
the  underwriter  when  the  policy  was  written.  Whitney  v.  Insurance  Co.,  72 
N.  Y.  117;  Toumsend  v.  Insurance  Co.,  18  N.  Y.  168;  May,  Ins.  (2d  Ed.)  § 
224,  p.  281,  etc.  Whether  there  was  a  temporary  suspension  only,  based  upon 
reasonable  and  justifiable  grounds,  was  a  question  for  the  jury;  in  this  case 
for  the  court.  Insurance  Co.  v.  Leathers,  supra.  Does  it  affirmatively  ap- 
pear from  the  record  that  the  trial  judge,  sitting  as  a  jury,  found  it  to  be 
a  fact  that  the  mill  had  even  temporarily  ceased  to  operate  in  violation  of 
the  policy,  or  that  an  erroneous  proposition  of  law  was  applied?  Assuredly 
it  does  not;  and  the  controverted  point,  as  to  whether  the  mill  had  ceased 
to  operate,  must  be  taken  as  conclusively  settled  in  favor  of  the  appellees. 
Montgomery  y.  Black,  15  N".  E.  Rep.  28;  Broi/mell  v.  Welch,9l  III.  523;  Bank 
v.  Proctor,  98  111.  558;  Kreigh  v.  Sherman,  105  111.  49;  Steinman  v.  Stein- 
man,  Id.  348;  Paddon  v.  Insurance  Co.,  107  111.  196. 

SooTT,  J%  The  policy  upon  which  this  suit  was  brought,  division  3,  en- 
tiled "Prohibitions  and  conditions  under  which  this  policy  becomes  null  and 
void,"  contains  provisions  which  it  is  alleged  assured  has  suffered  to  be  vio- 
lated, and  hence  the  insurance  contract  has  ceased  to  be  obligatory  upon  the 
company.  It  is  on  the  alleged  violations  of  these  provisions  of  the  contract 
defendant  bases  its  defense.  Ooncerning  many  of  the  principal  facts  no  con- 
troversy exists.  The  property  covered  by  the  policy  is  a  four-story  and  base- 
ment brick  cotton-mill  building,  and  the  usual  plant  necessary  to  running 
such  a  mill.  After  the  policy  was  written,  plaintiff  leased  the  mill  to  certain 
parties,  who  continued  to  operate  and  control  it  until  its  destruction  by  fire 
on  the  16th  of  July,  1885.  Such  lefising  was  made  by  the  consent  of  the  com- 
pany, and  no  complaint  is  made  on  that  ground.  The  lessees  had  operated 
the  mill  under  the  lease  up  to  July  8th,  just  before  the  destruction  of  the 
property.  On  that  day,  most  of  the  hands  employed  about  the  mill  were  dis- 
charged, until  their  services  should  be  again  needed,  when  the  lessees  should 
be  ready  to  resume  work  again  in  all  the  departments.  There  is  evidence 
tending  to  show  the  employes  understood  the  suspension  of  work  was  to  be 
for  only  a  short  time.  It  was  conceded  by  counsel  for  defendant  at  the  trial, 
the  lessees  "did  at  some  time  expect  to  start  up  again."  For  that  purpose 
they  were  getting  in  coal,  and  doing  other  things  indicating  an  intention  to 
resume  business.  The  evidence  tends  to  show  the  date  it  was  expected  labor 
would  be  resumed  was  about  the  1st  of  August  next  after  the  destruction  of 
the  property  in  July.  So  far  as  other  principal  facts  may  be  thought  to  be 
necessary  to  an  understanding  of  the  decision  to  be  rendered  they  will  be 
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stated,  otherwise  not.  One  condition  of  the  insurance  contract  is,  if  the 
assured  "shall  allow  the  building  herein  covered  to  become  vacant  and  un- 
occupied, the  policy  shall  become  null  and  void."  There  is  no  ground  for  the 
insistence  there  was  a  breach  of  this  condition  of  the  policy.  It  is  undeniable 
a  number  of  employes  were  retained  in  the  service  of  the  lessees,  and  were  actu- 
ally engaged  in  and  about  their  usual  work  in  the  mill  up  to  and  on  the  day  the 
tire  occurred.  All  the  plant,  and  much  valuable  material,  and  some  manufact- 
ured goods,  were  in  the  building.  One  of  the  lessees  was  either  in  or  at  the 
building  when  the  fire  was  discovered,  and  came  there  with  money  to  pay 
persons  engaged  as  laborers  about  the  mill.  A  night  and  day  watchman  were 
retained,  and  performed  their  usual  duties.  It  is  so  plain  it  needs  no  discus- 
sion, the  property  was  at  no  time  before  the  fire  "vacant  and  unoccupied"  in 
the  sense  those  terms  are  used  in  the  policy. 

Another  condition  of  the  policy  is:  "If  it  be  a  manufacturing  establish- 
ment, running  in  whole  or  in  part  over  or  extra  time,  or  running  at  night, 
or  if  it  shall  cease  to  be  operated,  without  special  agreement  indoi-sed  hereon, 
all  insurance  by  this  policy  shall  thereupon  cease."  It  is  said  the  mill  had 
"ceased  to  be  operated"  by  the  lessees,  and,  as  a  consequence,  there  was 
such  a  breach  of  this  condition  as  rendered  the  policy  inoperative,  and  no 
longer  binding  upon  defendant.  It  will  be  noted  this  provision  is  contained 
among  the  printed  conditions  annexed  to  the  policy.  But  there  was  indorsed 
upon  the  policy,  at  the  time  the  description  of  the  property  was  written,  the 
following:  "Other  Insurance  permitted  without  notice,  and  permission  granted 
to  set  up  and  operate  machinery,  and  to  make  such  repairs  and  alterations  as 
may  be  necessary  to  keep  the  premises  in  good  order  during  the  term  of  this 
policy,  without  prejudice  thereto,"  which,  of  course,  became  a  part  of  the  in- 
surance contract.  The  original  condition  and  this  permission  are  to  be  con- 
strued together  as  constituting  the  contract  between  the  parties.  When  this 
is  done,  it  is  evident  it  was  understood  there  might  be  temporary  suspension 
in  the  operating  of  the  mill.  In  the  very  nature  of  things,  the  setting  up  of 
machinery,  and  making  repairs  and  alterations,  would  require  the  temporary 
suspension  of  some  or  all  work  about  the  factory, — ^perhaps  not  all  in  every 
instance,  but  that  portion  that  would  be  interfered  with  in  making  needed  re- 
pairs. It  is  therefore  within  the  plain  meaning  of  the  contract  there  might 
be  temporary  suspensions  of  a  portion  or  of  all  the  work  for  certain  reasons, 
without  prejudice  to  the  contract,  and  among  the  causes  is  the  one  to  "make 
such  repairs  and  alterations  as  may  be  necessary  to  keep  the  premises  in  good 
order. "  There  is  some  evidence  that  one  object  of  the  suspension  of  the  general 
work  at  the  mill  was  that  needed  repairs  might  be  made.  The  trial  court  may 
have  found  such  was  the  case,  and  the  finding  of  the  appellate  court,  by  the 
affirmance  of  its  judgment,  the  same  way,  would,  of  course,  be  conclusive  on 
this  court.  Conceding  such  fact  was  well  found,  the  temporary  suspension  of 
a  large  portion  of  the  work  at  the  mill,  as  was  done,  was  rightful,  as  being 
within  the  express  terms  of  the  contract.  No  doubt  it  is  true,  as  counsel  con- 
tends, the  principal  reason  for  the  suspension  of  work  for  the  time  being  was 
the  diflSculty  of  securing  that  quality  of  cotton  at  such  prices  as  could  be 
manufactured  at  a  profit;  and  the  contention  is  it  was  a  breach  of  the  con- 
tract to  close  down  the  factory,  as  was  done,  for  any  such  cause.  The  argu- 
ment on  this  branch  of  the  case  assumes  for  its  support  that  which  does  not 
exist  in  fact,  viz.,  that  there  was  a  total  suspension  of  work  in  the  fac- 
tory. Without  this  erroneous  assumption,  the  position  of  counsel  has  little, 
if  anything,  to  sustain  it.  What  is  the  meaning  to  the  words  "cease  to  be 
operated,"  as  used  fn  the  policy?  The  operation  of  a  large  manufacturing 
establishment  means  doing  everything  necessary  for  its  successful  and  profit- 
able management.  It  would  necessarily  be  the  work  of  many  hands,  and  the 
operation  would  be  multiplied  many  fold.  The  duties  of  the  many  employes 
would  be  quite  dissimilar,  and  entirely  independent  of  each  other,  but  all 
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necessary  to  either  the  profitable  or  successful  operation  of  the  factory.  It 
would  be  the  duty  of  some  to  buy  the  raw  material  to  be  manufactured,  of 
others  to  run  the  engines  to  drive  the  spindles,  of  others  to  control  and  man- 
age the  carding  and  spinning,  of  others  to  put  up  and  label  the  goods  for  the 
market,  of  others  to  make  sales  and  take  orders  for  goods  as  fast  as  manu- 
factured, of  others  to  deliver  or  ship  goods  when  sold,  and  of  others  to  per- 
form such  duties  as  may  be  necessary  to  be  done,  and  which  it  would  be  need- 
less to  enumerate.  The  ceasing  to  perform  any  one  thing,  for  the  time  being, 
of  the  many  required  to.be  done,  would  certainly  not  be  to  cease  to  operate 
the  factory. "  Any  one  might  be  temporarily  suspended,  and  yet  the  factory 
be  said  to  be  in  successful  operation.  **  Carding  and  spinning"  is  not  all  that 
ifl  included  in  a  '* cotton  factory."  There  must  be  the  engine  to  drive  the 
machinery,  and  fuel  to  make  steam.  The  goods,  when  manufactured,  must 
be  put  up  and  labeled,  and,  when  so  prepared  for  the  market,  must  be  sold 
and  shipped  or  delivered ;  and  tlie  doing  of  any  one  of  these  many  things  is  a 
part,  and  even  an  essential  part,  of  the  operation  of  a  large  factory.  Nor  is 
the  ceasi  ng  to  do  any  one  of  them  for  a  shorter  or  longer  period  c&ising  to 
operate  the  factory.  *' Carding  and  spinning"  is  no  more  all  of  the  operation 
of  a  great  factory,  than  the  sale  of  the  fabrics  when  produced.  Many,  very 
many,  things  are  included  in  the  operations  of  a  factory,  the  doing  of  which  is 
necessary  to  its  successful  management.  The  operating  of  an  extensive  fac- 
tory does  not  mean  it  shall  be  kept  employed  in  all  its  various  departments 
every  day;  that  is,  all  the  time.  It  would  be  unreasonable  to  construe  the 
contract  in  this  policy  that  it  means  the  factory,  in  all  its  departments,  shall 
be  kept  in  ceaseless  motion.  No  one  supposes  it  means  that.  It  may  prop- 
erly be  closed  down  over  Sundays  and  all  legal  holidays,  or  for  any  cause  that 
a  prudent  manager  of  such  an  establishment  would  deem  prudent  and  best 
for  the  interest  of  the  owners.  On  the  same  principle,  one  department  may 
be  kept  in  operation,  and  others  cease  temporarily.  It  might  be,  the  fabrics 
manufactured  might  be  in  excess  of  the  sales  or  the  demands  of  trade,  and 
for  that  reason  a  prudent  superintendent  might  deem  it  best  to  stop  the  spin- 
dles and  the  looms  for  a  season,  or  sales  might  be  in  excess  of  the  supplies, 
and  for  that  reason  no  goods  would  be  contracted  for  a  time.  Would  any  one 
say  that  such  partial  stoppages  would  be  a  violation  of  the  contract  of  in- 
surance contained  in  the  policy  in  suit?  So  narrow  a  construction  would 
make  the  contract  of  no  value  to  the  assured,  and  to  observe  it  would  render 
the  usual  and  ordinary  management  of  such  an  establishment  Impracticable. 
A  rule  of  construction  is  that  all  contracts  shall  be  so  interpreted  that  they 
may  be  capable  of  performance  if  it  can  be  done  consistently  with  the  inten- 
tion of  the  parties.  In  this  case  the  evidence  shows  some  of  the  hands  were 
retained  in  the  service  of  the  l&ssees,  and  continued  to  perform  their  usual 
duties  up  to  the  day  the  iire  occurred.  The  trial  court  might  have  found  the 
mill  had  not  "ceased  to  be  operated."  That  was  one  of  the  controverted 
questions  of  fact  in  the  case,  not  subject  to  review  in  this  court,  and  as  to 
which  the  finding  of  the  appellate  court  aliirming  the  judgment  of  the  trial 
court  is  conclusive.  This  view  leads  to  an  affirmance  of  the  judgment  of  the 
appellate  court  without  reference  to  other  questions  discussed.  But  conceding 
there  was  a  suspension  of  all  work  at  the  mill,  and  that  the  sole  cause,  of 
such  stoppage  was  the  difficulty  in  procunng  cotton  of  the  quality  that  could 
be  worked  up  at  a  profit,  still  it  was  but  a  temporary  suspension ;  and  the 
law  is,  a  mere  temporary  suspension  of  business  at  such  an  establishment  for 
want  of  a  supply  of  materials  is  not  ceasing  to  operate  the  factory  in  the  sense 
the  words  "ceased  to  be  operated"  are  used  in  the  policy  in  suit.  The  rule, 
in  this  respect,  is  a  reasonable  one,  and  has  many  authorities  in  its  support. 
It  may  be,  and  doubtless  is  true,  there  are  cases  that  sustain  a  different  con- 
struction; but  it  is  thought  the  rule  here  adopted  has  more  and  better  con- 
siderations in  its  support  than  any  other.  The  judgment  of  the  appellate 
court  will  be  affirmed. 
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(IX  ni.  447) 

Gage  et  al,  «.  Gabaher. 

{Supreme  Court  of  llUnoU.    June  16, 1888.) 

1.  LoBT  Instrumbnts^Restoraiion^Chicaoo  Bubnt  Recobdb  Act^Equitt— Jxtbis- 

DICTION. 

Under  tbe  burnt  records  act,  (Rev.  Bt  DL  1880,  p.  855,)  a  oonrt  of  equity  has  ju- 
risdiction, not  only  to  establish  lost  instruments,  rind  the  destroyed  records  thereof, 
but  also  to  inquire,  determine,  and  declare  as  to  the  better  title  to  land  In  dispute, 
whether  legal  or  equitable. 

2.  Taxation— Tax  Titles— Validfpt  ot  Dbbd. 

In  order  to  establish  the  validity  of  a  tax  title  obtained  und^  Bey.  St.  HI.  1845, 
o.  89,  $  78,  a  valid  judgment,  precept,  and  affidavit  of  notice  must  be  shown. 
8.  Same— Burnt  Rboords  AoT--CoxsTrruTioNAii  Law— Impairing  Gontraots. 

Section  28  of  the  burnt  records  act,  (Bev.  St.  111.  1880.  ^.  855,)  providing  that  no 
tax  deed  based  upon  any  proceedings,  the  records  of  which  have  been  destroyed, 
shall  be  received  as  prima  facie  evidence  of  the  regularity  of  such  proceedings,  is 
applicable  to  cases  where  the  statute  making  tax  deeds  prima  facie  evidence  of  the 
regularity  of  precedent  steps  was  in  force  at  the  time  of  the  making  of  the  deeds, 
and  its  application  to  such  deeds  is  not  obnoxious  to  Const.  U.  S.  art.  1,  |  10,  rela- 
tive to  the  inviolability  of  contracts. 
4  Same— Action  to  Set  Aside  Tax  Deed— Rbpatment  ot  Taxb& 

Before  a  partv  wiU  be  entitled  in  equity  to  have  void  tax  deeds  set  aside  as  a 
oloud  upon  his  title,  he  must  repay  to  the  holder  of  the  tax  deeds  all  the  taxes  and 
costs  paid  by  him  which  were  a  just  charge  upon  the  land. 
5.  Bamb— Speoial  Assessment  Sales. 

But  he  cannot  be  called  ui>on  to  reimburse  such  holder  the  amounts  of  special  as- 
sessment sales  of  the  land  paid  by  him.  where  no  deeds  were  taken  out  upon  the 
certificates  issued  at  such  sales  within  six  months  after  the  time  of  redemption  ex- 
pired, as  required  by  act  HI..  March  8, 1867,  (Sess.  Laws  1867,  p.  167.) 

Appeal  from  superior  court.  Cook  county;  H.  M.  Shepard»  Judge. 

This  was  a  suit  in  equity  upon  bill  filed  by  Patrick  Garaher  against  Portia 
Gage,  Asahel  Gage,  Henry  H.  Gage,  and  others,  under  the  burnt  records  act, 
to  remove  tax  claims  as  clouds  upon  his  title.  There  was  a  decree  in  favor  of 
petitioner,  and  defendants  appeal. 

Augustus  N,  Qage^  for  appellants.  James  B.  Munroe  and  Ira  J*.  Qeert  for 
appellee. 

Shopb,  J.  It  is  contended  that  this  proceeding  is  not,  properly  considered^ 
under  the  act  known  as  the  "Burnt  Record  Act. ''  This  is  a  misapprehension. 
This  case  is  essentially  different  from  Qage  v.  McLaughlin^  101  111.  155.  It 
was  said  of  that  case:  '*This  bill,  while  ostensibly  filed  under  the  act,  is  in 
reality  one  filed  to  remove  tbe  tax  deeds  of  Gage  as  a  cloud  on  petitioner's 
title. "  That  the  effect  of  the  proceeding  may  be  to  remove  a  doud  from  pe- 
titioner's title  cannot  be  regarded  as  a  test  of  whether  the  proceeding  is  prop- 
erly under  the  act.  That  will  in  all  cases  depend  upon  the  case  made  by  the 
petition  and  proofs  thereunder.  It  is  averred  and  shown  that  the  records  of 
Cook  county  were  destroyed  by  fire,  October  9,  1871;  that  at  that  time  peti- 
tioner was  the  owner  of  the  lots  in  question;  that  he  had  a  connected  chain 
of  title  from  the  government,  evidenced  by  certain  deeds  of  conveyance,  86  of 
which,  necessary  to  the  completion  of  his  chain  of  title,  were  lost;  that  such 
deeds  had  been  recorded,  and  the  record  thereof  destroyed  in  said  fire;  that 
appellants  and  others  were  claiming  title  in  fee  to  said  lots,  and  had  caused 
deeds  thereto  to  be  placed  on  record,  etc.  The  petition  was  duly  verified,  and 
contained  all  that  was  necessary  to  entitle  the  petitioner  to  relief  under  the 
provision  of  that  act,  and  was  sustained  by  proof.  It  is  no  objection  to  pro- 
ceeding under  the  statute,  where  the  facts  alleged  and  proved  bring  the  case 
within  its  provisions,  that  there  are  adverse  claimants.  Whatever  may  be  the 
power  of  the  court  of  chancery,  where  there  are  controverted  titles,  to  restore 
by  its  decree  the  evidences  of  title  in  the  respective  parties  as  they  were  be- 
fore the  destruction  of  the  record,  and  then,  in  its  discretion,  remit  the  par- 
ties to  a  court  of  law  to  there  try  their  titles,  it  is  manifest  no  such  coui*se 
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was  contemplated  by  the  statute  or  necessary  in  cases  under  it.  By  the  act 
(section  10)  tlie  court  is  given  power  to  inquire  into  the  condition  of  any  title 
to  or  interest  in  the  land  in  question,  and  to  make  ail  such  orders,  judgments, 
or  decrees  as  may  be  necessary  to  determine  and  establish  said  title  or  inter- 
est, either  of  a  legal  or  equitable  character,  and  (section  15)  in  such  decrees, 
whether  pro  confe^so  or  otherwise,  to  determine  and  decree  in  whom  the  title 
is  vested.  The  court  is  authorized  and  required  to  investi;2;ate  the  interest  of 
all  the  parties  in  the  premises  in  question,  {Muloey  v.  Oibbons,  87  111.  367;) 
and  to  decree  in  favor  of  the  better  title,  {Robinson  v.  Ferguson,  78  111.  538; 
Smith  V.  Hutchinsoni  108  111.  662;  Smith  v.  Qage,  11  Biss.  217.)  The  de- 
crees so  entered  are  by  the  statute  (section  16)  made,  as  to  the  title  so  found, 
forever  binding  and  conclusive.  Ample  provision  is  made  by  the  eighteenth 
section  of  the  act  for  presenting  opposing  or  conflicting  claims  of  title. 

It  is  also  objected  that  the  petition  is  insufficient  to  warrant  the  court  in 
finding  the  tax  deeds  void,  for  the  reason  that  it  does  not  aver  the  invalidity 
of  such  tax  deed,  as  is  required  to  be  done  in  bills  to  remove  tax  deeds  as 
clouds  from  titles,  (Moore  v.  Wayman^  107  111.  195;  Farwell  v.  Harding,  96 
111.  32;  Bamett  v.  Cline,  60  III.  205;)  and  proof  thereof  was  not  made  by  the 
petitioner.  This  position  is  untenable.  All  tliat  is  required  in  respect  of  ad- 
verse claimants  or  their  titles  is  that  such  claimant  shall  be  named  in  the  pe- 
tition and  made  defendant.  Notliing  more  is  required  to  give  the  court  ju- 
risdiction, under  the  statute,  to  investigate  all  claims  of  title  to  the  premises, 
and  by  its  decree  establish  and  confirm  the  title  in  the  person  in  whom  it  is 
found  to  be  vested,  and  to  make  all  such  orders,  judgments,  and  decrees  as 
shall  be  necessary  to  that  end.  It  was  said  in  Smith  v.  Hutchinson^  supra, 
that  the  petitioner  was  required  to  establish  the  validity  of  his  own  title  only; 
and,  "when  a  person  is  made  defendant  in  a  petition  of  this  character,  it  de- 
volves upon  him  to  establish  the  title  he  may  claim  to  the  property."  If  ap- 
pellants intended  to  rely  on  their  title  set  up  in  their  answers,  they  were  re- 
quired to  show  its  validity.  It  is  said,  however,  in  effect,  that  this  was  done 
when  they  introduced  in  evidence  their  tax  deeds,  regularly  executed  by  the 
proper  officer;  that,  by  virtue  of  the  statute,  such  deeds  are  made  prima  facie 
evidence  of  the  regularity  of  all  the  precedent  proceedings  necessary  to  their 
validity;  and  that  this  is  so,  notwithstanding  the  burnt  record  act  (paragraph 
23)  expressly  provides  that  no  tax  deed  based  upon  any  proceedings,  the  rec- 
ords of  which  have  been  destroyed,  shall  be  received  as  prima  facte  evidence 
of  the  regularity  of  such  proceedings,  because  the  statute  making  ttie  tax  deed 
prima  facie  evidence  of  the  regularity  of  the  precedent  step,  etc.,  was  in 
force  at  the  time  of  the  sale  and  making  of  the  deeds,  and  formed  part  of  the 
contract  relating  thereto,  and  that  the  application  of  the  twenty-third  para- 
graph of  the  burnt  record  act,  passed  subsequently  to  the  making  of  the  deed, 
would  be  in  violation  of  section  10  of  article  1  of  the  constitution  of  the 
United  States,  preserving  the  inviolability  of  contracts.  The  position  of 
counsel  is  manifestly  untenable.  As  we  have  seen,  it  devolves  upon  appel- 
lants to  show  that  their  tax  titles,  or  some  of  them,  were  valid,  before  the 
court  could  decree  in  their  favor  thereon;  and  it  was  essential  and  indispen- 
sable to  the  validity  of  such  titles  that  there  should  be  a  valid  judgment,  a  valid 
precept,  and  the  aflidavit  of  notice  required  by  law.  We  have  repeatedly  held 
that  a  tax  deed  made  in  pursuance  of  the  statute  in  force  when  these  several 
sales  and  deeds  were  made,  is  void  unless  it  is  supported  by  a  valid  judgment 
and  precept.  Nothing  in  the  act  (section  73,  c.  89,  Eev.  St.  1845;  Gross'  St. 
1869,  p.  575)  makes  the  tax  deed  prifna  facie  evidence  of  a  valid  judgment, 
precept,  or  affidavit  of  notice.  These  were  required  to  be  shown  to  establish 
the  validity  of  the  tax  title.  Pitkin  v.  Yaw,  13  111.  251;  Baily  v.  Doolittle, 
2A  111.  577;  Qaye  v.  Lightbum,  93  111.  248;  Eagan  v.  Connelly,  107  111.  458. 

But,  if  this  was  not  so,  counsel  is  in  error  in  supposing  that  the  section  of 
the  burnt  record  act  referred  to,  would  have  the  effect  to  impair  any  right  of 
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contract.  At  most,  the  statute  creating  the  presumption  in  favor  of  the  reg- 
ularity of  the  proceeding  prior  to  the  deed  is  a  rule  of  evidence  only.  By  the 
statute  referred  to,  the  party  claiming  under  a  properly  executed  tax  deed  was 
relieved,  in  the  first  instance,  of  the  necessity  of  proving  certain  things  es- 
sential to  the  validity  of  this  deed,  and  the  burden  was  cast  upon  the  opposite 
party  of  showing  irregularity  therein  if  it  existed.  By  the  latter  act,  when 
the  record  of  the  procet^dings  upon  which  the  tax  deed  is  based  have  been  de- 
stroyed, (as  here  shown,)  this  presumption  in  favor  of  regularity  is  taken 
away;  and  the  burden  is  upon  the  party  claiming  under  the  deed  to  show  that 
the  law  has  been  complied  with  in  each  step  essential  to  the  making  of  a  valid 
tax  title.  What  is  essential  is  the  same  in  both  cases ;  the  burden  of  proof  only 
is  changed.  The  power  of  the  legislature  in  this  respect,  whether  affecting 
proof  of  existing  rights,  or  as  applicable  to  rights  subsequently  acquired,  or  to 
future  litigation,  so  long  as  the  rules  of  evidence  sought  to  be  established  are 
impartial  and  uniform  in  their  application ,  is  practically  unrestricted.  Cooley, 
Const.  Lim.  368;  Hickox  v.  Tallman,  38  Barb,  608.  The  section  of  the  burnt 
record  act  referred  to  is  applicable  to  this  case,  and  its  application  is  not  ob- 
noxious to  the  constitutional  objection  urged.  Roby  v.  Chicago,  64  III.  447. 
It  follows  that  the  court  was  justified  in  finding  that  the  several  tax  deeds 
constituted  no  legal  impediment  to  its  decree  con  firming  the  title  in  petitioner. 
Although  the  tax  deeds  were  void,  the  purchasers  at  the  several  sales  for  taxes, 
in  pursuance  of  which  said  deeds  were  executed,  had  discharged  a  burden  cast 
by  law  upon  petitioner,  and  paid  the  taxes  and  costs  which  were  a  just  charge 
upon  his  land,  and  equity  required  that  before  he  should,  at  his  own  suit,  be 
declared  vested  with  the  fee-simple  title,  as  against  the  holdera  of  the  tax  deeds, 
he  should  be  required  to  repay  the  money  so  advanced  for  his  benefit,  and  to 
relieve  his  estate.  This  was  done  as  to  all  taxes  paid  at  such  sales,  and  subse- 
quent taxes  paid  under  such  deeds,  and  interest  thereon.  The  question  arose 
here  upon  the  answer  of  the  defendant,  and  the  court  properly  found  an  equi- 
table defense  to  the  relief  sought  by  petitioner,  to  the  extent  of  the  taxes  paid, 
and  properly  refused  its  relief  until  the  petitioner  should  do  equity  by  repay- 
ing the  same,  with  legal  interest  thereon. 

It  is  also  insisted  that  the  court  erred  in  setting  aside  said  tax  deed  without 
requiring  appellants  to  pay  the  several  amounts  of  said  special  iissessmcnt  saliss 
of  March  20,  1869,  with  legal  interest  thereon.  It  was  shown  that  said  sales 
were  made  as  alleged  in  the  answers,  and  that  appellants,  or  one  of  them, 
was  the  legal  holder  of  the  certificates  issued  thereunder.  The  practice  in 
courts  of  equity  of  requiring  a  party  who  seeks  equitable  relief  to  submit  to 
equitable  terms  is  based  on  the  maxim  "that  he  who  seeks  equity  must  do 
equity. "  1  Pom.  Eq.  Jur.  §  385.  Upon  this  principle,  courts  of  equity  refuse 
to  remove  a  tax  title  as  a  cloud  except  upon  repayment  of  the  taxes  and  cost  paid 
at  the  tax  sale,  and  taxes  subsequently  paid  under  the  tax  certificate  or  deed» 
with  legal  interest  thereon.  The  taxes  paid  subsequent  to  the  sale  will  be 
presumed  to  have  been  paid  under,  and  for  the  support  and  protection  of,  the 
title  thus  acquired.  These  special  assessment  sales  were  severally  made  prior  to 
the  sales  for  taxes  upon  which  said  several  tax  deeds  were  predicated,  and  in  no 
sense  can  they  be  said  to  have  been  paid  under  or  in  support  of  the  tax  deeds 
declared  void.  And,  if  appellee  is  in  equity  required  to  refund  the  money  paid 
at  such  special  assessment  sale,  it  must  be  upon  some  equitable  consideration 
other  than  that  of  the  decree  finding  the  tax  deeds  void,  and  setting  them  aside. 
It  is  apparent  that,  so  far  as  the  sales  and  certific^ites  are  to  be  regarded  in 
equity  as  affecting  the  right  of  appellee  to  the  relief  sought  by  his  petition,  the 
decree  conclusively  determines  against  appellants;  and  the  effect  of  confirm- 
ing the  absolute  title  in  fee  in  appellee  is  to  disregard  the  equitable  rule  an- 
nounced, if  appellants  have  an  equitable  right  to  satisfaction  of  the  sums  so 
paid  by  them,  or  their  assignors  or  grantors.  That  the  special  assessments 
for  which  said  sales  were  severally  made  were  valid  burdens  on  appellee^s  lot» 
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and  that  the  payment  of  the  same  iniued  to  his  benefit,  maj  he  conceded. 
These  sales  wne  severallT  made  March  20,  1869,  and  ledemptHm  thereon 
would  expire  March  20,  1871.  The  court  foond,  as  it  was  justified  by  the 
evidence  in  doing,  that  no  deed  or  deeds  were  ** taken  out"  upon  the  certificates 
severally  issued  at  such  sales,  or  either  of  them.  The  statute  in  force  at  the 
time  of  making  said  sales,  and  at  the  expiration  of  redemption,  was  the  act  of 
March  8,  1867,  (Sess.  Laws  1:^67,  p.  167,)  by  wliich  it  was  provided  that  unless 
the  holders  or  owners  of  certificates  of  sale  for  taxes  or  assessments,  whether 
made  for  city,  state,  county,  or  any  other  purpose,  cnder  and  in  pursuance  of 
any  of  the  laws  of  this  state,  should  in  all  cases,  within  six  months  from  and 
after  the  time  of  redemption  should  expire,  takeout  deed  or  deeds,  as  contem- 
plated by  said  act,  said  certificates,  and  the  sale  or  sales  on  whiob  they  were 
based,  should  thereafter  "^be  absolutely  null,  and  should  oonstitote  no  basis  of 
title,  aod  shoidd  cease  to  be  a  cloud  on  the  title  to  the  property  to  which  such 
certificates  refer."  The  time  limited  in  which  tax  deetis  must  be  taken  out 
Qpon  the  three  tax  certificates  issued  upon  the  sale  for  said  special  assessments 
would,  under  the  provisions  of  this  act,  expire  September  20, 1871.  Nothing 
is  shown  to  take  the  case  out  of  the  operation  of  the  statute.  When,  there- 
fore, the  petition  in  this  case  was  filed,  the  certificates  issued  upon  these  sales 
for  special  assessments,  not  only  were  not  evidence  of  title,  but  constituted 
no  basis  of  title,  and  had  ceased  to  be  clouds  upon  the  title  of  app^ee.  By 
going  into  a  court  of  equity,  appellee  submitted  to  giving  appellants  their  legal 
and  equitable  rights, — ^nothing  more.  He  neither  gave  up  nor  waived  any 
legal  or  equitable  right  of  his  own.  Ko  vitality  was  thereby  given  to  the 
claim  of  appellants  for  money  paid  at  such  special  assessment  sate,  or  the  cer- 
tificates issued  thereon.  The  court  was  therefore  fully  justified  in  disregaid- 
ing  so  much  of  the  claim  of  appellants  as  related  to  the  money  so  advaneed, 
and  the  interest  claimed  under  and  by  virtue  of  said  certificate,  and  in  decree- 
ing title  in  appellee  as  if  no  such  sale  had  been  made  or  certificates  issued. 

Finding  no  error  in  this  record,  the  judgment  of  tile  appellate  court  i 
ing  the  decree  of  the  lower  court  is  aifirmed. 
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Thob  et  oZ.  o.  Olesos  et  au 
{9ajn-€me  Court  of  JUInois.    Jane  IS,  1888.) 

t.  HoBBAam  Ajm  Witb<-Wivb'8  Ssparatb  EarAxa— What  Coxsnrms — Appxait- 
Ransw. 

On  a  bill  by  the  wife's  ereditors  to  c&arge  thefansbsiMi  as  her  trustee  of  IbbIs  bald 
.1  his  name,  alleged  to  have  been  bought  bj  her  with  her  money,  where  the  hir«baBd 
testifies  positively  that  he  bought  and  paid  for  the  property  with  his  own  moAer, 
and  states  the  source  from  which  he  ootained  the  rutas^  and  the  eridenoe  to  tlie 
contrary  is  unsatisfactory,  the  finding  of  the  trial  court  in  favor  of  the  ^■^■^Kytd  via 
not  be  reversed. 

2w  Saxx— EsTOPPEir-lir  Pais. 

On  a  bill  to  charge  the  wife's  debts  npoa  land,  the  record  title  to  wU^  is  la  the 
husband,  and  on  which  he  and  his  famfly  reside,  on  the  ground  that  he  is  '^^^rinwd, 
as  against  the  wife's  creditors,  from  ciaimiog  title  to  the  same,  the  fact  thai  he  al- 
lowed the  wife  to  receive  and  use  the  rents,  his  reason  for  doing  so,  as  staled  by 
bun,  being  to  secure  peace,  will  not  support  the  alleged  estoppel;  and  where  Hm 
husband  denies  alleged  statemento  by  him  as  to  his  wife's  ownership,  upon  the  ^^Hh 
of  which  it  is  alleged  credit  was  given,  the  findings  of  the  trial  court  ia  the  hm- 
band's  favor  will  not  be  disturiied. 

Appeal  from  appellate  court.  First  district. 

Bill  by  Carl  Tbor  and  others  against  Die  G.  Oleson  and  Hemum  Oleson  to 
subject  to  the  payment  of  the  debts  of  Martine  Oleson,  deceased,  wlio  was  me 
wife  of  Ole  G.  Oleson,  lands  to  which  Ole  has  the  legal  title,  and  in  which  Hcr> 
man  has  an  interest  under  a  contract  to  convey.  The  bill  was  dismissfd  in 
the  circuit  court  of  Cook  county,  the  appellate  court  affirmed  the  decree^  and 
4X>mplainants  appeal  to  this  court. 
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/.  if.  Boyesen  and  John  X.  King,  for  appellanta.  Frank  /.  Crawford  and 
B,  F.  Kicholson,  for  appellees. 

Scott,  J.  The  bill  In  this  case  Is  the  ordinary  creditors'  bill,  and  was 
brought  by  Carl  Thor  and  others  against  01  e  Oleson  and  others  to  subject  the 
property  described  to  the  payment  of  certain  claims  allowed  against  the  estate 
of  Marline  Oleson,  deceased,  who  was  the  wife  of  defendant  Ole  Oleson.  All 
the  assets  belonging  to  the  estate  had  been  exhausted  by  administration  in 
the  regular  way,  aud  it  was  sought  to  conipel  payment  of  the  residue  of  the 
claims  against  decedent's  estate  out  of  the  real  property  claimed  by  her  hus- 
band. It  is  alleged  in  the  bill  the  title  to  the  property  in  controversy  was  in 
defendant  Ole  Oleson,  and  had  been  since  it  was  purchased  from  the  former 
owner,  in  1865.  It  is  sought  to  maintain  the  bill  on  two  grounds:  (1)  That 
Martina  Oleson,  since  deceased,  was  the  equitable  owner  of  the  property;  that 
It  was  purchased  by  her  with  her  own  money;  and  that  the  title  was  taken  in 
the  name  of  her  husband,  defendant  Ole  Oleson,  to  place  the  property  beyond 
the  reach  of  her  then  creditors,  and  all  future  creditors,  and  that  the  legal 
title  was  in  her  husband  in  trust  for  her.  And,  (2)  if  it  should  be  held  that 
defendant  did  not  hold  the  property  as  trustee  for  his  wife,  then  it  is  alleged 
his  acts  in  respect  to  the  property  were  such  that  he  should  be  held  to  be  equi- 
tably estopped  to  claim  the  property  as  against  the  creditora  of  his  wife. 

It  is  thought  that  neither  ground  pi  relief  is  sufficiently  sustained  by  the 
evidence  to  warrant  the  relief  demanded  by  the  bill.  Of  course,' the  burden 
of  proving  the  facts  upon  which  the  right  to  relief  is  based,  rests  upon  com- 
plainants. There  is  no  satisfactory  testimony  showing  that  the  money  used 
in  paying  for  the  property  was  the  money  of  the  deceased  wife.  There  is 
some  evidence  tending  to  show  defendant  Ole  Oleson  paid  his  own  money  for  it, 
and  took  the  deed  to  himself,  as  any  purchaser  wou  Id  do.  On  this  controverted 
fact  in  the  case,  as  to  whose  money  was  in  fact  used  in  paying  for  the  prop- 
erty, it  may  be  conceded  the  evidence  is,  in  a  measure,  unsatisfactory.  On  a 
cl jse  and  careful  study  it  is  seen  it  is  hardly  sufficient  to  overcoine  the  denial 
of  defendant,  both  in  his  answer  and  in  his  testimony  at  the  hearing  of  the 
cause,  that  his  wife's  money  was  used  in  paying  for  the  property.  Before  it 
it  would  be  held  defendant  was  a  mere  trustee  for  his  wife,  the  evidence  of 
that  fact  should  be  clear  and  satisfactory.  Defendant  states  positively  he 
bought  the  property,  and  paid  for  it  with  his  own  money,  and  states  the  source 
from  whence  he  obtained  the  funds  used.  On  the  whole  case  considered,  this 
court  cannot  say  that  the  finding  of  the  trial  court  on  tins  branch  of  the  case 
is  so  much  against  the  weight  of  the  evidence  that  it  ought  for  that  reason  to 
be  reversed. 

Nor  is  the  other  ground  for  relief  insisted  upon  any  better  sustained.  There 
are  few,  if  any.  facts  proved  that  would  authorize  complainants  to  invoke 
against  defendant  the  doctrine  of  an  equitable  estoppel.  That  doctrine  pro- 
ceeds on  tlse  theory  that  the  party  is  forbidden  to  set  up  his  legal  title  because 
he  has  so  conducted  himself,  in  regard  to  the  property,  that  to  do  it  would  be 
contrary  to  equity  and  good  conscience.  That  principle  finds  no  just  applica- 
tion to  the  facts  of  this  case.  It  is  said  defendant,  by  his  conduct  and  state- 
ments, encouraged  the  belief  that  his  wife  was  tlie  owner  of  the  property,  and 
in  that  way  induced  complainants  to  loan  her  money  on  the  faith  of  her  wealth, 
the  reputation  for  which  he  created  and  encouraged.  The  principal  thing  it 
is  proved  he  permitted  liis  wife  to  do  in  regard  to  the  propeity  is  that  he  per- 
mitted her  to  receive  rents  from  the  tenants,  and  to  use  the  same  as  her  own. 
His  conduct  and  hers,  in  this  respect,  is  explained  by  the  fact  the  wife  was  a 
trader,  and  carried  on  several  kinds  of  business  on  her  own  account,  and  had 
been  so  engaged  since  before  her  marriage  with  defendant,  in  1862,  up  to  the 
time  of  ber  death,  which  occurred  in  1883.  Her  former  husband  left  quite 
considerable  real  property,  which  descended  to  his  and  her  children  at  his  death. 
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give  notice  of  one's  ^ghts,  the  party  lelying  upon  u«»^  ^^^^^^ 

lived  on  premises  that  had  belongecTSC^  ^    . . j^  ^j^^  j^^^d  with  him,  her  hus- 
wife  was  a  trader  on  her  own  account,  flC,    -  .r^^  family.    The  property  was 
band,  in  law,  would  be  regarded  as  the  heiS<..  j^  ^^^  ^j^g  jf  ^ijey  wished  to 
therefore  his  homestead.    Persons  dealing  W\^^j  ^    j^^j.  husband,  they  should 
know  anything  concerning  the  property  occupieS^A^^  bound  by  his  answers, 
have  inquired  of  hira  in  possession,  and  he  would  Ti*  ^f  ^lev  husband,  in  pos- 
Had  any  one  about  to  give  credit  to  the  wife  inquired*^ggm.g^  n  belonged  to 
session,  to  whom  the  property  belonged,  and  had  been  a^f^^  claiming  title  to 
the  wife,  that  would  have  estopped  him  forever  after  froins^  claimed  in  this 
the  property,  as  against  such  creditors;  but  it  can  hardly  b%on<3it  to  the  wife, 
case  that  the  husband  said  anything  to  any  one  about  to  give  credQ,  cdoes  say  he 
that  could  mislead,  except  in  a  single  instance.     One  creditor  ^ie^Hed:  "It 
asked  defendant  to  sign  the  note  given  by  his  wife,  and  tliat  he  rej^u*'    This 
was  no  use  for  me.    I  have  not  got  anything.    Everything  is  hers.,    ontro- 
conversation  is  expressly  denied  by  defendant;  and,  as  to  the  fact  in  Cs^  i.nts. 
versy,  there  is  no  preponderance  of  tiie  evidence  in  favor  of  complaina^    ib- 
Defendant  also  denies  the  statements  niiide  by  Mrs.  Lurnsen  on  the  same  si^  id 
ject.    Any  further  comment  on  the  testimony  in  detiiil  would  be  useless  a]\   . 
profitless  work.    The  ccmtroversy,  as  iias  been  seen,  is  largely  one  of  fact-. 
The  trial  court  hail  some  advantages  for  ascertaining  the  facts,  not  possessed >* 
by  this  court,  and  no  sufficient  reason  is  perceived  for  reversing  the  findings   * 
of  that  court  upon  either  branch  of  the  case.    The  judgment  of  the  appellate   ^ 
court  will  be  affirmed. 


(125  in.  430) 

Griffin  t?.  Gkiffin  et  al. 
(Supreme  Court  of  Illinois,    June  16, 1888.) 

1.  Witness— CoMPBTBNCT— Suits  by  *and  against  Executors. 

Starr  &  C.  St.  111.  c.  51,  par.  1,  %  2,  provides  that  "no  party  to  anv  civil  action,  suit. 
or  proceeding,  or  person  directly  interested  in  the  event  thereof,  shall  be  allowea 
to  testify  of  his  own  motion,  or  m  his  own  behalf,  when  any  adverse  party  sues  or 
defends  *  *  *  as  executor,  administrator,  heir,  lesratee,  or  devisee  of  any  de- 
ceased person,  or  as  gaardicm  or  trustee  of  any  such  heir,  legatee,  or  devisee, 
♦  *  ♦  except  ♦  ♦  ♦  in  any  such  action,  suit,  or  proceeding,  a  party  or  inter- 
ested person  may  testif v  as  to  facts  occurring  after  the  death  of  such  deceased  per- 
son, "  etc.  Heidi  that  in  a  suit  to  set  aside  a  deed,  brought  against  the  widow  and 
minor  heirs  of  the  grantee,  testimony  of  the  widow  that  she  found  the  deed  among 
his  papers.  Is  competent,  as  "a  fact  occurring  after  the  death  of  such  deceased 
person. " 

2.  Same. 

The  grantor  is  alike  competent  to  testify  In  rebuttal  to  the  facts  testified  to  by 
the  widow  of  the  grantee,  but  was  not,  under  the  above  statute,  a  competent  wit* 
ness  generally  against  the  minor  heirs  of  the  grantee. 
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8.  Samb— Interest  of  Pabtt-— Contingent  Remainder-Man. 

A  son  of  the  n^ntor.  who  had  a  contingent  remainder  in  fee  in  the  land  conveyed 
by  the  deed,  which  was  destroyed  by  the  deed,  is  likewise  incompetent  as  a  wit- 
ness in  the  suit 

4.  Same— CoNPii>BNTiAL  CJommunications— Attorney  and  Cuent. 

Where  the  grantor  and  grantee  in  a  deed  brought  it  to  an  attorney,  already  signed 
and  acknowledged,  and  asked  his  opinion  as  to  what  was  necessary  to  convey  the 
title,  statements  made  to  the  attorney  by  the  parties  in  the  presence  of  each  other 
are  not  confidential  communications,  and  the  attorney  is  competent  to  testify  thereto 
in  a  suit  to  set  aside  the  deed.^ 

5.  Deed— Deuvert— Presumption. 

Where  a  deed  duly  executed  is  found  in  the  hands  of  the  grantee,  the  presump- 
tion is,  in  the  absence  of  clear  and  convincing  evidence  to  the  contrary,  tnat  it  has 
been  delivered. 

6.  Same— Acknowledgment— Impeaching  Certipicate. 

The  evidence  to  impeach  a  certificate  of  acknowledgment  of  a  competent  officer 
to  a  deed  must  be  so  full  and  satisfactory  as  to  convince  the  mind  that  tbe  certifi- 
cate is  false  or  forged.  A  mere  suspicion  or  even  preponderance  of  evidence,  less 
than  sufficient  to  establish  a  moral  certainty  to  that  effect,  is  insufficient. 

Appeal  from  circuit  court,  Mercer  county;  John  J.  Glum,  Judge. 

Bill  to  set  Hside  a  deed  as  a  cloud  upon  title.  The  material  facts  of  this 
case  are  as  follows:  John  Griffin  died  in  Mercer  county,  III,,  in  1865,  seized 
of  the  land  In  controversy.  He  left  a  will,  in  which  he  devised  all  of  his  land 
to  his  wife,  Mary  Griffin,  to  use  during  her  life-time,  with  power  to  sell  and 
convey  any  of  it  that  she  might  need  for  her  support;  the  remaindcs  to  go  to 
his  children.  He  left  four  children, — three  sons,  George,  Henry  G.,  and  Sep- 
timus, and  one  daughter,  Hulda  Calkins.  A  deed  bearing  date  May  23, 1866, 
was  placed  upon  record  in  Mercer  county,  on  April  16, 1868,  which  was  signed 
by  Mary  Griffin,  conveying  to  George  Griffin  the  land  in  controvei*sy.  In  1886 
Amelia  Griffin  and  the  other  defendants  commenced  a  suit  in  ejectment  against 
Mary  Griffin  to  recover  the  land;  whereupon  Mary  Griffin  filed  her  bill  of  com- 
plaint to  set  aside  the  deed  to  George  Griffin  as  a  cloud  upon  her  title.  The 
bill  states  that  the  complainant  was  the  owner  of  the  land;  that  by  some 
means  unknown  to  her  a  deed  to  George  Griffin  from  her  was  placed  upon  the 
records  of  Mercer  county,  April  16,  1868,  dated  May  23,  1866;  that  she  had 
no  knowledge  that  said  deed  was  in  existence,  or  that  it  was  recorded,  until 
March,  1886,  when  she  obtained  an  abstract  of  title  to  the  land;  that  she 
never  knowingly  and  intentionally  executed  said  deed;  if  she  did  execute  it, 
it  was  through  a  mistake,  not  having  sold  or  given  the  land  to  the  grantee, 
and  that  she  never  received  anything  for  the  same;  that  Gkorge  Griffin 
never  claimed  to  own  the  land,  and  never  exercise^  any  acts  of  ownership 
over  the  same,  but  always  claimed  that  the  same  was  owned  by  complainant; 
that  George  Griffin  rented  the  land  from  her  for  the  years  1877  to  1880,  in- 
clusive, and  occupied  it  as  her  tenant;  that  complainant  was  in  the  open  and 
exclusive  possession  of  said  land,  except  as  occupied  by  her  son  George,  as* 
her  tenant,  and  used  the  same  for  agricultural  purposes,  and  paid  the  taxes 
all  of  the  time;  that  the  deed  so  recorded  is  a  fraud  upon  her  rights  and 
ought  to  be  set  aside;  that  George  Griffin  is  dead,  and  left  Amelia  Griffin 
and  the  other  defendants  his  widow  and  heirs  at  law;  prays  that  the  deed  be 
set  aside  and  held  for  naught,  to  remove  the  cloud  upon  her  title,  and  for  gen- 
eral relief.  The  answers  deny  all  of  the  material  allegations  of  the  bill.  On 
the  hearing  of  the  cause  complainant  introduced  the  deed  in  evidence,  and  of- 
fered to  testify  in  her  own  behalf.  The  defendants  objected  to  her  testimony, 
because  she  was  a  party  to  the  suit,  and,  the  grantee  of  the  deed  being  dead,  wit- 
ness was  incompetent,  under  Starr  So  0.  St.  111.  c.  51,  par.  1,  §  2,  which  provides 

As  to  what  communications  to  an  attorney  are  privileged,  see  Manufacturing  Co.  v. 
Frawley,  (Wis.)  32  N.  W.  Rep.  768.  and  note;  Appeal  of  Goodwin  Co.,  (Pa.)  12  Atl.  Rep. 
736;  Michael  v.  Foil,  (N.  C.)  6  8.  B.  Rep.  264;  Hall's  Adm'r  v.  Rixey's  Adm'r.  (Va.)  Id. 
215 ;  Simmons  v.  ECaufman,  (Tex.)  8  8.  W.  Rep.  283 ;  Chapman  v.  Peebles,  (Ala.)  4  South. 
Rep.  273. 
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that  "no  party  to  any  civil  action,  suit,  or  proceeding,  or  person  directly  inter- 
ested in  the  event  thereof,  shall  be  allowed  to  testify  therein  of  his  own  motion, 
or  in  his  own  behalf,  when  any  adverse  party  sues  or  defends  as  the  trustee  or 
conservator  of  any  idiot,  habitual  drunkard,  lunatic*  or  distracted  person,  or  as 
the  executor,  administrator,  heir,  legatee,  or  devisee  of  any  deceased  person,  or 
as  guardian  or  trustee  of  any  such  heir,  legatee,  or  devisee,  unless  when  called 
as  a  witness  by  such  adverse  party  no  suing  or  defending,  and  also  except  in 
the  following  cases,  namely :  First.  In  any  such  action,  suit,  or  proceeding 
a  party  or  interested  person  may  testify  to  facts  occurring  after  tlie  death  of 
such  deceased  person,"  etc.  The  court  sustained  the  objection.  Henry  G. 
GritBn  was  offered,  and  at  request  of  defendant  John  GriQin's  will  was  intro- 
duced, and  Henry  G.  Griffin  objected  to  as  a  witness,  because  he  was  an  in- 
terested party,  and  the  court  sustained  the  objection,  which  ruling  was  ex- 
cepted to  by  complainant.  The  complainant  then  introduced  witnesses  who 
testified  to  the  declarations  of  George  Griffin  that  he  rented  tlie  land  from  com- 
plainant; that  the  land  was  not  his;  and  that  complainant  occupied  and  used 
it  exclusively  for  20  years  or  more,  and  paid  the  taxes  on  the  same.  John  C. 
Pepper,  an  attorney,  testified  to  a  conversation  between  George  Griffin  and 
himself,  and  of  another  between  George  and  the  complainant  with  him,  in 
which  the  complainant  stated  certain  facts  to  him  in  regard  to  a  deed  tlien 
before  him,  and  asked  his  opinion  as  to  what  was  necessary  to  convey  title. 
This  witness  was  objected  to  by  complainant,  for  the  reason  that  the  inf<»rma- 
tion  came  to  the  witness  in  his  capacity  of  attorney,  and  was  privileged. 
This  objection  was  overruled  by  the  court,  and  excepted  to.  Amelia  Grillln 
testified  that  she  found  the  deed  among  her  liusband'S  papers  after  his  death. 
Her  testimony  was  objected  to  by  complainant.  Objection  overruled.  The 
court  entered  a  decree  dismissing  the  bill,  which  is  assigned  for  error 
/  iy.  Bdseett,  for  appellant.    If.  Bigelow,  for  appellees. 

SCHOLFIELD,  J.  1.  The  material  part  of  the  testimony  of  Amelia  Griffin, 
widow  of  Greorge  Griffin,  decetoed,  is  that  she  found  the  deed,  after  the  death 
of  George  Griffin,  among  the  papers  that  had  belongt-d  to  him.  This  being 
••a  fact,"  in  the  language  of  the  stsitute,  "occurring  after  the  death  of  such 
deceased  person, "  it  is  competent  to  prove  it  by  her.  Rev.  St.  1874,  p.  488,  §§ 
1,  2.  The  statement  that  she  saw  it  before  his  death,  at  the  time  it  was  ac- 
knowledged, in  view  of  the  entire  evidence  in  the  case,  is  not  very  important; 
but  we  have  no  doubt  that  it,  also,  is  competent.  While  it  is  true  that  com- 
plainant's title  was  originally  derived  under  and  by  virtue  of  the  will  of  her 
deceased  husband,  yet  that  title  is  not  here  disputed.  It  is  conceded  she  had 
title,  and  it  is  immaterial  how  it  was  acquired;  but  it  is  contended  by  appel- 
lees that  she  subsequently  conveyed  it  to  George  Griffin,  wiiile  she  denies 
■  that  she  did  so;  and  this  presents  the  only  issue.  She  therefore  neither  sues 
nor  defends  here  as  conservator,  executrix,  administratrix,  heir,  legatee,  or 
devisee.  See  Pi.(/g  v.  Carroll,  89  111.  205.  The  minor  defendants,  however, 
defend  as  heirs  of  George  Griffin  deceased,  and  as  to  their  rights,  she  is  not, 
in  the  first  instance,  and  of  her  own  motion,  a  competent  witness.  But  as 
against  her.  and  on  behalf  of  the  defendants,  the  widow  of  George  Griffin  is 
a  competent  witness.  See  statute  supra.  And  the  widow  of  George  Griffin 
having  testified,  complainant  was  a  competent  witness  to  testify  to  the  same 
facts.    See  statute  supra,  exception  third. 

2.  As  above  stated,  complainant  was  not  a  competent  witness  generally. 
She  was  competent  to  testify,  in  rebuttal,  as  to  the  same  facts  testified  to  by 
the  widow  of  George  Griffin;  but  she  was  not  offered  for  that  purpose. 

8.  John  Griffin,  the  husband  of  the  complainant,  by  his  will,  devised  the 
property  in  controversy,  and  other  property,  as  follows:  "I  give  and  be- 
queath to  my  wife,  Mary  Griffin,  all  my  personal  property,  after  my  debts  are 
paid,  for  her  own  use  forever,  and  the  use  of  all  my  real  estate,  daring  her 
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natural  life,  with  the  same  right  to  sell  the  same  for  her  support  and  main- 
tenance, that  I  would  have  if  living."  Tiiis  invested  complainant  with  a  life- 
estate,  and  a  power  of  sale  of  the  fee  for  her  maintenance  and  support.  Funk 
V.  BggUaton  92  111.  515.  If  complainant's  deed  to  George  Griffin  was  valid, 
it  executed  the  power,  and  left  no  estate  undisposed  of.  Christy  v.  PtUliam, 
17  El.  59.  But,  necessarily,  if  the  deed  was  invalid,  the  remainder  in  fee  is 
still  in  the  heirs  at  law  of  John  Griffin,  deceased.  Henry  Griffin  was  one  of 
the  children  and  heirs  at  law  of  John  Griffin,  deceased.  He  was,  therefore, 
directly  interested  In  defeating  this  deed,  and  so  he  was  incompetent  as  a  wit- 
ness against  the  children  and  heirs  at  law  of  Greorge  Griffin,  deceased,  who 
here  defend  in  that  capacity.  See  statute  in  relation  to  evidence,  supra;  and 
Comer  v.  Comer,  119  111.  170,  8  N.  E.  Rep.  796. 

4.  The  relation  of  attorney  and  client  did  not 'exist  between  complainant 
and  Pepper  at  the  time  of  the  conversation  testified  to  by  him.  The  facts,  as 
he  states,  are:  (korge  Griffin,  Mary  Griffin,  the  complainant,  and  John  B. 
Hoag  brought  the  deed  to  the  witness  already  signed  and  acknowledged,  and 
asked  his  opinion  what  was  necessary  to  convey  title  to  George  Griffin.  John 
B.  Hoag  was  the  nephew  of  complainant,  but  had  no  interest  in  the  matter. 
Pepper  says  he  .was  never  attorney  for  complainant  about  this  land,  and  that 
he  was  called  in  by  George  Hoag.  Very  clearly  he  was  a  competent  witness. 
We  held  in  Lynn  v.  Lyerle,  118  111.  129:  "Where  two  pai-ties  go  together  to 
an  attorney,  and  make  statements  to  him  in  the  presence  of  each  other,  such 
statements  are  not  confidential  communications  inteuded  to  be  withheld  from 
the  opposite  party,  and  there  is  no  error  in  permitting  the  attorney  to  testify 
thereto  in  a  suit  between  the  parties  relating  to  the  subject-matter  of  such 
communiciitions. " 

5.  Where  a  deed  duly  executed  is  found  in  the  hands  of  the  grantee,  there 
is  a  strong  implication  that  it  has  been  delivered,  and  only  clear  and  convinc- 
ing evidence  can  overcome  the  presumption.  Meed  v.  Douthit,  62  111.  848; 
Tunison  v.  Chamhlinf  88  111.  878.  There  is  no  evidence  in  this  record  that 
this  deed  was  not  delivered;  but,  on  the  contrary,  there  is,  in  addition  to  this 
legal  presumption,  affirmative  evidence  in  effect  acknowledging  that  it  had 
been  delivered. 

6.  The  evidence  to  impeach  a  certificate  of  acknowledgment  of  a  competent 
officer  to  a  deed  of  conveyance  must  be  so  full  and  satisfactory  as  to  convince 
tlie  mind  that  the  certificate  is  false  or  forged.  A  mere  suspicion,  or  even 
preponderance  of  evidence  less  than  sufficient  to  establish  a  moral  certainty 
to  that  effect,  is  insufficient.  Fitzgerald  v.  Fitzgerald,  100111.386;  Lickmon 
V.  Harding,  66 111.505;  MaPherson  v.  Sanborn,  88  111.  150;  Crane  v.  Crane, 
81  111.  165;  Hussell  v.  Union,  73  111.  837;  Heacock  y.  Ltibuke,  107  lU.  402; 
rock  Co.  v.  Russell,  68  lU.  430;  Kerr  v.  Russell,  69  III,  666;  Watson  v.  Wat- 
non,  118  III.  56,  7  N.  £.  Hep.  95.  The  only  evidence  in  this  record  tending 
to  question  the  bona  fltles  of  this  deed,' does  not  tend  to  prove  that  it  was  not 
executed,  or  that  it  was  executed  by  mistake,  but  rather,  if  anything,  to  es- 
tablish a  secret  trust.  It  wants  much  of  being  sufficient  to  warrant  a  decree 
in  conformity  with  the  prayer  of  the  bill.    Tl>e  decree  is  affiimed. 


FiNLEN  C.  HOWABB* 

(Supreme  Court  of  Illinois,   June  16, 1888.) 
Afpbai/— Failttrb  to  Absiok  Errors. 

On  an  appeal  from  the  appellate  court,  where  no  error  in  that  oourt  is  assigned  on 


the  record,  the  appeal  wlU  be  dismissed  without  prejudice. 

Appeal  from  appellate  court.  Second  district. 

Action  by  Lewis  Howard,  for  use  of  Lawes  A  Co,,  against  Patrick  Finlen 
M  garnishee.    Judgment  for  plaintiff,  and  garnishee  appeals, 
v.l7N.E.no.7 — 60 


Digitized  by 


Google 


786  NOBTHEASTERN   REPORTER.  [HI. 

Samuel  Richolson,  for  appellant.    Moloney  &  Stead,  for  appellee. 

Per  Curiam.  No  errors  have  been  assigned  on  the  record  of  the  appellate 
court  in  this  court,  and  as  there  is  nothing  before  this  court  to  be  considered, 
the  order  taking  the  cause  will  be  set  aside,  and  the  appeal  will  be  dismissed, 
without  prejudice.  Ditch  v.  Sennott,  116  111.  288,  5  if.  E.  Rep.  395;  Beniie- 
9on  y.  Savage,  119  111.  135,  UN.  E.  Rep.  66.     Appeal  dismissed. 


(125  III.  289) 

People,  to  Use  of  State  Board  op  Health,  v.  MoCot, 
(Supreme  Court  of  Illinois.    June  16, 1888.) 
1.  Physicians  and  Subgeons -^Rbvooation  o»  Cebtifioatb— Uio^bofessiokal  Con- 
duct. 

Under  the  act  of  1877,  %  10,  regulating  the  practice  of  medicine  in  Illinois,  author- 
izing the  state  board  of  health  to  revoke  oertiflcates  issued  for  the  practice  of  med- 
icine for  "unprofessional  or  dishonorable  conduct,  **  a  charge  that  the  holder  of  a 
certificate  made  statements  and  promises  with  reference  to  the  cure  of  sick  which 
are  calculated  to  deceive  and  defraud  the  public,  though  sufficient  to  authorize  a 
revocation,  is  not  sustained  by  evidence  of  an  advertisement  headed  "A  Surgical 
Triumph,  ^  and  reciting  that  the  holder  had  opened  an  ofQce  for  a  limited  time,  nor 
by  other  advertisements  reciting  his  wonderful  attainments  and  success. 
S.  Same— Notice  of  Chaboe—Sbbviob— Witness— Impeachment. 

Where  a  certificate  for  the  practice  of  medicine  is  revoked  by  the  state  board  of 
health,  and  in  an  action  for  the  penalty  for  practicing  without  it  plaintiffs  put  de- 
fendant on  the  stand,  and  he  testified  that  notice  of  the  proceedings  to  revoke  was 
never  served  on  him,  plaintiffs'  affidavit  of  service  of  notice  is  not  sufficient  to  over- 
come such  testimony,  and  the  proceedings  must  be  taken  to  be  invaUd. 

Appeal  from  criminal  court  of  Cook  county;  A.  N.  Waterman,  Judge. 

Action  by  the  people,  for  the  use  of  the  state  board  of  health,  against  John 
C.  McCoy,  to  recover  the  statutory  penalty  prescribed  for  practicing  medicine 
without  a  certificate.    Judgment  for  defendant,  and  plaintiffs  appeal. 

John  M,  Hamilton  and  Chaa.  C.  Gilbert,  for  appellant.  William  Broum, 
for  appellee. 

Scott,  J.  This  suit  was  brought  in  the  criminal  court  of  Cook  county  un- 
der and  by  virtue  of  the  provisions  of  section  12  of  the  act  of  1887,  to  regulate 
the  practice  of  medicine  in  this  state,  in  the  name  of  the  people,  for  the  use  of 
the  state  board  of  health,  against  John  C.  McCoy,  alias  J.  Cresap  McCoy,  to 
recover  the  statutory  penalty  imposed  by  that  section  for  practicing  medicine 
without  a  certificate  from  the  state  board  of  health.  On  the  trial  the  court 
found  the  issues  for  defendant,  and  rendered  judgment  against  plaintiff  for 
costs.  The  court  was  asked  by  defendant  at  the  trial  to  hold  a  great  number 
of  propositions  to  be  law  applicable  to  the  facts  in  evidence,  which  it  did.  It 
is  only  thought  to  be  necessary,  however,  to  notice  the  twenty-third  of  the 
series  i  n  the  decision  of  the  case.  It  is*  as  follows :  "  The  court  holds,  as  a  mat- 
ter of  law,  that  under  the  law  and  evidence  the  judgment  in  this  case  should 
be  for  defendant."  It  is  conceded  defendant  has  a  certificate,  issued  to  him 
by  the  state  board  of  health,  under  which  it  was  lawful  for  him  to  practice 
medicine  in  this  state.  But  it  is  contended  that  the  certificate  has  been  legally 
revoked  by  the  strite  board  of  health,  under  power  conferred  upon  that  lK>ard 
by  the  tenth  section  of  the  act  of  May  29,  1877,  to  regulate  the  practice  of 
medicine  in  the  state  of  Illinois,  and  that  since  such  revocation  it  is  unlawful 
for  defendant  to  practice  medicine  in  this  state.  As  has  been  seen,  the  court 
before  whom  the  cause  was  tried  fou  nd  the  "issues  for  defendant. "  The  court 
held  that  under  the  "law  and  the  evidence"  the  judgment  should  be  for  de- 
fendant. There  is  one  view  that  may  be  taken,  aside  from  all  other  questions 
discussed,  that  leads  to  an  affirmance  of  the  judgment.  It  may  be  conceded 
that  under  the  tenth  section  of  the  act  of  1877,  to  regulate  the  practice  of  medi- 
cine in  this  state,  the  state  board  of  health  had  power  to  revoke  certificates  is- 
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Bued  to  Individuals  to  practice  mediciiie  for  the  same  reasons  it  might  refuse 
to  issue  such  certificates,  viz.,  for  "unprofessional  or  dishonorable  conduct/' 
The  statute,  in  this  respect,  however,  must  have  a  reasonable  construction. 
The  board  cannot  from  mere  caprice,  or  without  cause,  revoke  a  certificate 
fairly  issued  upon  sufficient  evidence  of  the  applicant's  qualifications.  The 
right  of  tlie  citizen  to  practice  his  profession  for  which  he  has  expended  time 
and  money  to  qualify  himself  is  too  important  to  be  taken  away  from  him 
without  some  reasonable  cause.  It  must  be  for  some  act  or  conduct  that  would 
in  the  common  judgment  be  deemed  "unprofessional"  or  "dishonorable." 
There  is  no  evidence  in  this  record  thatshows  or  tends  to  show  defendant  was 
not  a  reputable  physician;  nor  does  it  appear  the  state  board  of  health,  from 
any  evidence  submitted  to  it  or  otherwise,  ever  found  defendant  had  been 
guilty  of  any  act  or  conduct  that  was  unprofessional  or  dishonorable.  It  is 
recited  in  the  minutes  of  the  board  in  evidence  that  charges  had  been  preferred 
against  defendant.  The  specific  charge  was  that  defendant  had  made  "state- 
ments and  promises  with  reference  to  the  treatment  and  cure  of  the  sick  and 
afflicted  which  are  calculated  to  deceive  and  defraud  the  public."  It  is  said 
he  was  notified  fo  appear  before  the  board  and  defend  against  this  charge. 
The  fact  of  the  notice  is  denied.  Be  that  as  it  may,  defendant  never  appeared; 
and  it  does  not  appear  from  anything  in  this  record  that  that  charge  against 
defendant  was  ever  investigated  by  the  board  at  the  time  stated  in  the  alleged 
notice,  or  at  any  other  time.  It  does  appear  from  their  minutes  the  board  met 
to  investigate  charges  against  defendant,  and  it  is  recited  in  the  record  of  their 
proceedings  tliat  "on  the  27th  day  of  February  an  advertisement  appe;u:ed  in 
the  News  Democrat,  of  Belleville,  111.,  under  the  caption  «A  Surgical  Triumph,' 
and  announcing  that  Dr.  J.  Oresap  McCoy,  late  of  Bellevue  Hospital,  N.  Y., 
had  opened  an  office  for  a  limited  time  only  in  a  building  fronting  on  the  pub- 
lic square,  Belleville,  111.  Copy  of  advertisement  submitted  to  members  of 
the  board.  Similar  advertisements  appeared  in  the  St.  Louis  papers  filled  with 
matter  pertaining  to  J.  Cresap  McCoy  and  his  wonderful  attainments  and  suc- 
cess, with  coarse  woodcuts  of  the  human  body  and  its  members.  After  due 
consideration  of  the  evidence,  and  on  default  of  defense,  it  was  ordered  *  *  * 
that  certificate  No.  6,798,  issued  to  Dr.  J.  Cresap  McCoy,  be  revoked  for  un- 
professional and  dishonorable  conduct."  It  will  be  assumed  from  the  recital 
that,  "after  due  consideration  of  the  evidence,"  it  was  on  account  of  the  "ad- 
vertisements" submitted  to  the  board  that  defendant's  ceitificate  was  revoked. 
That  seems  to  have  been  regarded  as  "  unprofessional  and  dishonorable  con- 
duct." So  far  as  the  contents  of  these  "advertisements"  are  given  they  are  of 
a  very  harmless  kind;  but,  whether  harmless  or  not,  the  specific  charge  against 
defendant  was  not  for  causing  these  publications.  It  was  for  making  "state- 
ments and  promises  *  *  *  calculated  to  deceive  and  defraud  the  public, " 
and  it  is  not  perceived  how  these  "advertisements"  could  tend  in  the  remotest 
degree  to  prove  that  specific  charge.  Had  the  board  found  him  guilty  of  the 
charge  alleged  against  him,  that  defendant  had  made  "statements  and  prom- 
ises *  ♦  ♦  calculated  to  deceive  and  defraud  the  public,"  that,  indeed, 
would  have  been  "unprofessional  and  dishonorable  conduct."  But  the  board 
did  not  find  him  guilty  of  any  such  conduct,  nor  does  it  appear  the  board  ever 
investigated  that  particular  charge  against  him,  and  that  was  the  only  specifio 
charge  alleged  against  him. 

It  is  said  the  state  board,  in  regard  to  revoking  certificates  issued  to  physi- 
cians, must  Investigate,  hear,  and  determine  certain  questions,  and  to  the  ex- 
tent it  exercises  such  powers  its  functions  are  judicial.  It  is  therefore  claimed 
that  the  question  whether  a  physician  has  been  guilty  of  "unprofessional  or 
dishonorable  conduct"  is  a  question  of  fact,  the  finding  as  to  which,  when  sub- 
mitted to  the  board,  is  final  and  conclusive,  and  is  not  open  to  review  by  other 
tribunals.  The  doctrine  contended  for  find**  ^support  in  the  decision  of  this 
court  in  Fettle  v.  Examiners.  110  HL  180.   Treating  the  record  of  the  board 
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in  the  matter  of  revoking  the  certificate  that  had  been  issued  to  defendant  as 
having  the  force  of  a  proceeding  in  its  nature  judicial  on  the  part  of  the  board 
in  a  case  where  it  had  jurisdiction  of  the  subject-matter  to  l)e  investigated,  yet 
the  present  record  is  fatally  defective,  for  the  reason  it  is  made  to  appear  de- 
fendant had  no  notice  of  the  proceedings  proposed  to  be  taken  against  him. 
The  prosecution  put  defendant  on  the  stand  and  made  him  their  own  witness, 
and  he  distinctly  stated  at  their  instance  that  the  notice  found  in  the  record 
was  never  in  fact  served  upon  him.  The  affidavit  of  service  is  not  sufllcient 
to  overcome  his  testimony  in  that  respect.  It  is  contrary  to  the  analogies  of 
the  law  that  a  proceeding  in  its  nature  judicial  should  be  obligatory  and  con- 
clusive upon  a  person  not  a  party  thereto;  otherwise  a  party  might  bedeprived 
of  important  rights,  with  no  opportunity  to  defend  against  wrongful  accusa- 
tions. Whether  the  right  to  practice  medicine  or  law  is  property  in  the  tech  n  i- 
cal  sense,  it  is  a  valuable  franchise,  and  one  of  which  a  |>erson  ought  not  to  be 
deprived  without  being  afforded  an  opportunity  by  timely  notice  to  defend  it. 
This  view  of  the  case  renders  it  unnecessary  to  discuss  the  constitutional  ques- 
tions raised  on  the  record.    The  judgment  will  be  affirmed. 


(125  III.  320) 

Chicago,  M.  &  St.  P.  By.  CJo.  v.  West. 

(Supreme  Court  of  IlUnoU,    June  16, 1888.) 

1.  Railroad  Ck>MPANiBs— Liabiutt  fob  Nboliobnob^Dutt  to  Tbbspassbbs — Chil- 

DBEN. 

A  railroad  company  is  liable  for  injuries  to  a  child  seven  years  of  age,  who  was 
riding  on  an  engine,  in  violation  of  the  rules  of  the  company,  and,  while  the  engine 
was  in  motion,  was  told  by  the  engineer  to  get  off,  which  he  did,  being  therebv  in- 
jured, whether  the  child  was  or  was  not  on  the  engine  by  the  engineer's  invitation.^ 

d.  Samb— Mastbb  akd  Sbkvant^Nbouqbnob  or  Fbllow-Sbbvakt— When  Dootbinb 
Applicablb. 

In  an  action  for  injuries  to  a  child  seven  years  of  age,  who  was  riding  on  an  en- 
gine, contrary  to  the  rules  of  the  company,  and,  while  the  engine  was  in  motion, 
was  told  by  the  engineer  to  get  off,  did  so,  and  was  thereby  injured,  it  is  proper  to 
refuse  to  cnarge  that  if  plaintiff  went  upon  the  engine  to  ring  the  bell  by  request 
of  the  engineer,  and  under  the  engineer's  promise  to  pay  him  therefor,  without  de- 
fendant's authority,  and  if  plaintiff  was  Injured  by  the  negligence  of  the  engineer 
or  fireman,  plaintiff,  the  engineer,  and  Hreman  were  co-employes,  and  the  company 
was  not  liable,  the  doctrine  having  no  application  to  the  case. 

8.  Appbai/— Rbvibw— Wbioht  and  Suffioienot  of  Evxdbnob. 

In  Illinois  the  supreme  court  will  not  review  questions  of  fact  In  an  action  for 
personal  injuries  where  the  evidence  is  conflicting,  and  the  judgment  has  been  af- 
firmed by  the  api>ellate  court. 

Appeal  from  appellate  court.  First  district. 

Action  by  Walter  West,  by  Elizabeth  West,  his  next  friend,  against  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  for  damages  lor  per- 
sonal injuries  sustained  while  getting  off  one  of  defendant's  engines.  The 
instructions  requested  by  defendant  which  were  refused,  are  as  follows: 
"(1)  It  appearing  from  the  evidence  in  the  case  that  neither  the  engineer  nor 
fireman  in  charge  of  the  defendant's  engine  had  authority  to  invite  the  said 
Walter  West  to  ride  upon  the  engine,  and  that  if  such  invitation  was  extended, 
and  by  the  promises  alleged  to  have  been  made  by  the  engineer  to  pay  the 
said  Walter  West  a  consideration  for  ringing  the  bell  upon  said  locomotive, 
then  the  court  instructs  you  that  such  employment  and  such  invitation  was 
entirely  outside  of  the  employment  of  the  said  engineer  and  fireman,  and  was 
without  authority,  expressed  or  implied,  and  therefore  the  court  instructs  you 
that  the  evidence  in  this  case  will  not  support  a  verdict  in  favor  of  the  plain- 
tiff, and  that  you  should  therefore  find  for  the  defendant.  (2)  If  the  jury  be- 
lieve from  the  evidence  that  the  said  Walter  West  received  the  injuries  com- 
plained of  while  attempting  to  alight  from  the  defendant's  locomotive,  as 

^  See,  also,  Blddle  v.  Railway  Co.,  (Pa.)  4  AtL  Rep.  485. 
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charged  in  the  declaration,  and  if  you  further  believe  from  the  evidence  that 
if  the  engineer  in  charge  of  said  engine  had  no  authority,  expressed  or  im- 
plied, from  the  defendant  to  request  or  permit  the  plaintiff  to  ride  upon  such 
engine,  but,  on  the  contrary,  was  prohibited  from  doing  so  by  the  printed  in- 
structions and  rules  in  force  at  the  time  of  the  injury,  then  yon  should  find 
for  the  defendant.  *  **  *  (4)  The  court  further  instructs  the  jury,  as  a 
matter  of  law,  that  if  you  believe  from  the  evidence  that  the  engineer  and 
fireman  in  charge  of  the  defendant's  locomotive  were  guilty  of  willful  mis- 
conduct and  negligence  in  inviting  the  said  Walter  West  to  ride  upon  the  lo- 
comotive, and  in  requiring  or  compelling  him  to  leave  the  same,  as  charged 
in  the  plaintiff's  declaration,  and  that  in  such  conduct  the  said  engineer  and 
fireman  were  not  acting  in  pursuance  of  the  authoiity  given  them,  and  were 
not  in  furtherance  of  their  employment  by  the  defendant,  but  were  directly 
contrary  to  the  instructions  and  orders  of  the  defendant,  then  the  oourt  in- 
structs you  that  you  should  find  for  the  defendant.  ♦  ♦  ♦  (6)  The  court 
further  instructs  the  jury  that  if  you  believe  from  the  evidence  that  the  en- 
gineer, Lincoln,  in  charge  of  the  defendant's  locomotive,  employed  the  said 
Walter  West  to  ride  upon  the  engine,  and  to  ring  the  bell,  for  a  promised  re- 
ward, and  that  during  said  employment  the  said  Walter  West  was  injured 
through  the  negligence  of  the  said  engineer  or  fireman,  there  can  be  no  recov- 
ery for  such  damages,  unless  you  further  find  that  the  said  Lincoln  had  au- 
thority from  the  defendant  to  so  employ  the  said  Walter  West,  or  had  knowl- 
edge of  such  employment.  (7)  If  the  jury  believe  from  the  evidence  that- 
Walter  West  was  induced  to  go  upon  the  defendant's  locomotive,  and  to  ring 
its  bell,  for  a  promised  reward  of  twenty-five  cents,  made  by  the  said  en- 
gineer for  the  service  of  ringing  the  said  bell,  and  if  the  jury  further  find 
from  the  evidence  that  the  said  Walter  West  did  enter  upon  said  engine  under 
said  promise  of  said  engineer,  and  did  ring  the  bell  an  requested,  and  if  the 
jury  further  find  from  the  evidence  that  said  engineer  made  such  promise 
and  undertaking  without  authority  from  the  said  defendant,  and  if  you  fur- 
ther find  from  the  evidence  that  said  Walter  West  was  injured,  as  charged  in 
said  declaration,  by  the  negligence  of  the  said  engineer  or  fireman  engaged 
upon  said  engine  in  operating  the  same  with  the  said  Walter  West,  tlten  the 
oourt  Instructs  you  that,  under  the  law,  the  said  engineer  and  fireman,  and 
the  said  Walter  West,  would  be  co-employes  in  the  same  line  of  employment, 
and  the  defendant  would  not  be  liable  for  injuries  to  the  said  Walter  West 
from  the  negligence  of  his  co-employes."  Plaintiff  had  judgment,  wibkicb  was 
affirmed  by  the  appellate  court,  and  defendant  appeals. 
E.  Walker,  for  appellant.    Selden  Fishy  for  appellee. 

SooTT»  J.  This  appeal  is  from  a  judgment  of  affirmance,  by  the  appellate 
court  of  the  First  district,  of  a  judgment  rendered  by  the  trial  court  in  favor 
of  Walter  West,  who  brought  suit  by  his  next  friend,  Elizabeth  West,  against 
the  Chicago,  Milwaukee  &  8t.  Paul  Railway  Company.  The  action  was  to  re- 
cover for  personal  injuries  to  the  beneficial  plaintiff,  occasioned  by  the  im- 
proper conduct  of  defendant's  servants  in  putting  him  off  an  engine  on  which 
It  is  alleged  plaintiff  had  been  riding  by  the  invitation  of  the  engineer.  Of 
course,  evidence  in  relation  to  controveited  questions  of  fact  cannot  be  dis* 
cussed,  and  the  argument  addressed  to  this  court  on  that  branch  of  the  case 
will  not  be  considered.  Among  the  controverted  questions  of  fact  made  be- 
fore the  jury,  were  (1)  as  to  how  plaintiff  got  on  the  engine, — whether  by  the 
invitation  of  the  engine-driver  or  otherwise;  and  (2)  whether  he  was  on  the 
engine  at  all.  It  is  insisted  on  behalf  of  plaintiff  that  he  got  upon  the  engine 
by  invitation  of  the  engine-driver,  and  that  he  was  injured  by  the  negligent 
conduct  of  the  engineer  in  putting  him  off  without  first  stopping  the  engine; 
and  on  the  part  of  defendant  it  is  claimed  plaintiff  was  not  on  the  engine  at 
M,  but  that  he  was  injured  in  attempting  to  get  on  a  flat  car  while  the  train 
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was  in  motion,  without  any  knowledge  on  the  part  of  the  train-men  that  he 
was  trying  to  do  so.  There  is  testimony  tending  to  sustain  both  positions. 
The  jury,  by  their  verdict,  sustained  plaintiff's  theory  of  the  case;  and  as 
there  is  testimony  tending  to  support  the  verdict,  since  that  finding  has  been 
affirmed  by  the  appellate  court,  the  finding  of  the  latter  court  is  conclusive  on 
this  court.  It  will  therefore  be  assumed,  in  the  consideration  of  the  ques- 
tions of  law  discussed,  that  plaintiff  was  on  the  engine  by  invitation  of  the 
engine-driver,  and  that  the  injuries  sustained  by  him  were  caused  by  the  neg- 
ligent manner  in  which  plaintiff  was  put  off  the  engine  while  in  motion.  It 
is  not  necessary  for  this  court  to  express  an  opinion  whether  it  would  have 
found  the  same  way,  from  the  evidence,  the  trial  and  appellate  courts  did. 
The  statute  provides  this  court  shall  not  reconsider  controverted  questions  of 
fact.  That  is  the  appropriate  work  of  the  courts  through  which  the  cause  has 
come  to  this  court.  It  has  now  passed  that  stage  where  controverted  ques- 
tions of  fact  can  be  reviewed. 

Undoubtedly,  the  law  is  as  counsel  states  it  to  be,  that  where  the  relations 
of  master  and  servant  exist  between  the  railway  company  and  the  person 
whose  act  is  the  cause  of  injury  to  another  person,  the  company  is  not  liable 
if  the  servant,  in  causing  the  injury,  is  not  acting  within  the  scope  of  his  em- 
ployment; but,  on  the  other  hand,  the  law  is  equally  well  settled  that  the 
master  is  responsible,  where  the  servant  acts  within  the  general  scope  of  his 
employment,  for  acts  done  while  engaged  in  his  master's  business,  with  a  view 
to  the  f  uilherance  of  that  business,  by  which  injury  is  caused  another,  whether 
negligently  or  wantonly  committed.  Applying  these  general  principles  of 
law,  the  case  in  hand  will  be  found  to  present  no  serious  difficulty.  Conced- 
ing, as  must  be  done,  the  engineer  invited  plaintiff  to  ride  with  him  on  his 
engine,  he  was  acting  without  the  scope  of  any  duty  he  owed  to  his  employer; 
and  had  any  injury  come  to  plaintiff  on  account  of  that  act  of  the  engineer  it- 
self, whether  negligently  done  or  not,  the  master  would  not  be  liable.  If  that 
were  all  there  is  of  this  case,  it  is  plain  the  judgment  would  be  contrary  to 
law,  and  should  be  set  aside.  The  action  is  not  based  on  any  such  ground. 
It  is  sought  to  recover  for  a  very  different  reason.  It  is  because,  when  plain- 
tiff was  on  the  engine,  no  matter  how  he  got  there,  it  was  the  duty  of  the  en- 
gineer to  put  him  off,  and  in  doing  so  he  was  obliged  to  observe  reasonable 
care.  The  rules  of  the  company,  in  evidence,  show  it  was  unlawful  for  any 
one,  other  than  certain  employes,  to  ride  upon  the  engine.  Should  any  stranger 
get  upon  the  engine,  it  would  clearly  be  the  duty  of  the  engineer  to  put  him 
off,  and  in  doing  so  he  would  be  acting  within  the  general  scope  of  his  em- 
ployment; and  if,  in  the  discharge  of  that  duty,  he  negligently  or  wantonly 
Injured  such  person,  the  master  would  be  liable.  In  this  case  it  may  be  con- 
ceded plaintiff  was  wrongfully  on  the  engine,  whether  he  was  there  by  the  in- 
vitation of  the  engineer  or  by  his  own  wrongful  conduct;  and  it  was  the  duty 
of  the  engineer  to  cause  him  to  get  off.  At  the  time  of  the  accident,  plaintiff 
was  about  seven  years  old,  and,  of  course,  was  too  young  to  observe  much,  if 
any,  care  for  his  personal  safety.  It  was  the  duty  of  the  engineer  to  observe 
care,  even  if  plaintiff  was  in  the  wrong  in  getting  upon  the  engine.  It  was 
admitted  by  counsel  at  the  trial,  "the  engineer  has  no  right  to  throw  a  boy 
off,  or  to  kick  him  off."  That  concession  is  in  harmony  with  the  law  that 
makes  it  his  duty  to  observe  reasonable  care,  under  the  circumstances,  in  put- 
ting a  person  off  the  engine,  even  when  wrongfully  there.  The  evidence 
tends  to  show,  and  it  must  be  assumed  such  is  the  fact,  that,  when  the  en- 
gine-driver saw  the  yard-master,  he  said  to  plaintiff:  "Cheese  it  I  the  old  man 
is  coming;"  and  then  told  plaintiff  to  get  off.  The  engine  was  then  in  mo- 
tion, and  the  boy  undertook  to  get  off,  as  he  was  told  to  do;  and  in  doing  so 
was  injured,  as  is  alleged'in  the  declaration.  Conceding  these  to  be  the  facts, 
it  was  negligent  conduct  in  the  engineer  to  direct  a  child  only  seven  years  old 
to  get  off  the  engine  while  in  motion.    It  may  be  the  engine-driver  was  guilt- 
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less  of  Improper  or  negligent  conduct  in  the  matter,  but  tbe  lower  courts  have 
found  otherwise,  and  this  court  is  prohibited  from  reviewing  that  finding,  and 
it  must  consider  the  case  as  it  comes  before  it.  The  instructions  given  for 
plaintiff  are  not  so  vsiriant  from  views  here  expressed  as  to  make  the  giving 
of  them  any  serious  ground  of  error.  The  second  and  fourth  requests  of  de- 
fendant, which  the  court  refused  to  give,  do  not  contain  accurate  expressions 
of  the  law  applicable  to  the  facts  of  the  case,  and  the  court  very  properly  re- 
fused to  give  them.  The  other  instructions  asked  were  properly  refused  for 
tbe  same  reason.  The  doctrine  applicable  to  "co*employes  in  the  same  line  of 
employment,''  as  stated  in  the  seventh  refused  instruction,  could  have  no  ap- 
propriate application  to  the  fiicts  of  the  case,  and  was  properly  refused.  The 
judgment  of  the  appellate  court  will  be  affirmed. 


(125  111.  423)  

County  of  Oook  v.  Sbnnott,  Clerk  of  Probate  Court. 

(Swpreme  Court  of  lUinoia.    June  16, 1888.) 

Clbrx  ov  Coubt— Pbobatb  Cocbt  of  Cook  Countt^Dutt  to  Pat  ovbb  Fbbs. 

An  order  of  the  board  of  commisBioners  requiring  the  clerk  of  the  probate  court 
of  Cook  county,  BI.,  to  pay  over  the  receipts  of  his  office  to  the  county  treasury 
monthly,  is  void ;  section  81  of  act  111.  March  20, 1872,  as  amended  by  act  July  1, 1887, 
(Bess.  Laws  IlL  1887,  p.  185,)  expressly  providing  for  an  accounting  by  such  officer 
on  the  1st  day  of  June  and  the  Ist  dajr  of  December  of  each  year,  and  payment  of 
the  balance  in  his  hands  **as  soon  as  his  account  shall  have  been  audited. " 

Appeal  from  circuit  court,  Cook  county;  B.  S.  Tuthill,  Judge. 

Petition  filed  by  the  county  of  Cook  for  a  writ  of  mandamtu  to  Thomas 
W.  Sennott,  clerk  of  the  probate  court  of  said  county.  From  an  order  sus- 
taining respondent's  demurrer,  and  dismissing  the  petition,  plaintiff  appeals. 

E,  R,  Bliss,  for  appellant.  Sidney  Smith  and  John  M.  Hamiltont  for  ap- 
pellee. 

Scott,  J.  Respondent,  Thomas  W.  Sennott,  is  clerk  of  the  probate  court 
of  Cook  county,  which  court  it  is  alleged  is  a  "court  of  record."  It  seems  he 
was  elected,  and  entered  upon  the  duties  of  such  office  on  the  first  Monday  of 
December,  1886,  for  a  term  of  four  years.  The  petition  is  for  a  writ  of  man- 
damus to  compel  respondent,  as  clerk  of  such  court,  to  pay  into,  the  county 
treasury,  in  compliance  with  an  order  of  the  county  board,  all  fees,  perqui- 
sites, and  emoluments  of  his  office  over  and  above  the' amount  of  his  own  com- 
pensation as  fixed  by  law,  whatever  that  may  be,  received  by  him  during  the 
month  of  December,  1887.  It  is  alleged  that  on  the  12th  day  of  September, 
1887,  the  board  of  commissioners  oi-dered  all  clerks  of  courts  of  record  in  Cook 
county,  including  the  clerk  of  the  probate  court,  to  pay  into  the  county  treas- 
ury all  the  fees,  perquisites,  and  emoluments  of  their  offices  over  and  above 
the  amount  of  their  own  lawful  compensation ;  that  a  committee  was  appointed 
to  make  demand  upon  these  officers,  and  that  demand  was  made  upon  respond- 
ent, as  clerk  of  the  probate  clerk,  to  comply  with  such  order,  but  that  be  re- 
fused; that  respondent  made  his  semi-annual  report  on  the  30th  day  of  No- 
vember, 1887,  and  paid  into  the  county  treasury  the  balance  of  the  earnings 
of  his  office  for  that  half  year;  and  that  during  the  month  of  December,  1887, 
respondent  received,  as  such  clerk,  the  sum  of  $3,818.70,  which  money,  less 
the  amount  due  him  on  account  of  salary,  should  have  been  paid  over,  under 
such  order  of  the  board,  at  the  end  of  that  month,  but  that  he  refused  to  com- 
ply with  the  order  in  that  respect,  notwithstanding  legal  demand  had  been 
made  upon  him.  To  the  petition  alleging  these  and  other  facts  with  the  usual 
fullness  the  court  sustained  a  demurrer,  and  dismissed  the  petition.  That  de- 
cision is  assigned  for  error.  It  is  plain  the  order  of  the  county  board  requir- 
ing all  clerks  of  courts  of  record  in  Cook  county  to  pay  into  the  county  treas- 
ury monthly  all  fees,  perquisites,  and  emoluments  of  their  respective  offices, 
above  the  amount  of  their  own  salaries  as  fixed  by  law,  so  far  as  it  relates  to 
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the  clerk  of  the  probate  court,  contravenes  the  provisions  of  the  statute  on 
that  subject,  and  respondent  was  under  no  duty  to  observe  it.  Section  31  of 
**  An  act  concerning  fees  and  salaries,"  approved  March  20, 1872,  as  amended 
by  the  act  in  force  July  1,  1887,  (Sess.  Laws  1887,  p.  185,)  declares:  "Every 
such  officer,  respectively,  shall,  on  the  1st  day  of  June  and  the  1st  day  of  De- 
cember in  each  yetir,  during  the  term  of  his  office,  and  while  receiving  a  sal- 
ary as  herein  provided,  make  to  the  chairman  of  the  board  of  commissioners 
a  report  in  writing,  under  oath,  of  all  the  fees  and  emoluments  of  his  office, 
of  every  name  and  description  whatsoever,  and  of  all  necessary  expenses,  for 
clerk  hire,  stationery,  and  other  expenses,  for  the  half  year,  or  fraction  thereof, 
ending  at  the  time  of  said  report.  *  ii  *  Jt  shall  be  the  dtity  of  said  board 
of  commissioners  to  audit  such  accounts  as  soon  as  may  be,  and  correct  and 
adjust  the  same  i  n  accordance  with  the  facts.  The  balance  found  in  the  hands 
of  any  such  officer  ♦  ♦  ♦  shall  be  paid  over  by  such  officer  to  the  county 
treasurer  as  soon  as  his  account  shall  have  been  audited  as  aforesaid.  **  Among 
the  officers  enumerated  in  this  section  of  the  statute  is  the  '* clerk  of  the  pro- 
bate court  of  Cook  county."  It  is  seen  this  statute  requires  that  respondeat 
shall  make  semi-annual  reports  of  certain  matters  pertsiining  to  his  office;  that 
is,  on  the  1st  days  of  June  and  December,  respectively,  in  each  and  every 
year.  It  is  made  his  duty,  after  his  accounts  shall  have  been  audited*  to  pay 
the  balance  found  in  his  hands  into  the  county  treasury.  He  is  not  required 
to  make  "monthly  reports"  of  the  affairs  of  his  office,  nor  is  he  required  to 
pay  the  balance  found  in  his  hands,  except  after  his  semi-annual  reports  shall 
have  been  audited  by  the  county  board,  as  the  statute  requires  shall  be  done. 
It  is  conceded  respondent  made  his  semi-annual  report  on  the  30th  of  Novem- 
ber, 1887,  and  paid  into  the  county  treasury  the  balance  of  the  earnings  of 
his  office  for  that  half  year.  The  contention  is  as  to  the  fees  received  during 
the  month  of  December,  1887, — whether  the  balance  over  and  above  his  own 
compensation  should  be  paid  over  at  the  end  of  that  month.  It  is  a  proposi- 
tion that  needs  no  argument  in  its. support  that  an  order  of  the  board  of  com- 
missioners that  reqnires  respondent  to  pay  over  funds  received  by  him  in  his 
official  capacity,  otherwise  than  he  is  directed  by  statute  to  do,  is  not  binding 
upon  him,  and  he  cannot  be  compelled,  by  mandamus  or  other  wise*  to  comply 
with  such  an  order. 

Besides  the  question  as  to  the  power  of  the  board  to  require  all  these  fees, 
in  excess  of  the  officer's  s^Uary,  to  be  paid  over  "monthly,"  the  petition  also 
asks  the  court  to  determine  the  amount  of  compensation  respondent  is  law- 
fully entitled  to  take  since  the  passage  of  the  amendatory  act  of  1887.  That 
question  is  not  involved  in  the  present  decision,  and  for  that  reason  this  court 
declines  to  express  any  opinion  concerning  it.  The  judgment  of  the  circuit 
court  is  affirmed. 


(126  Xn.  361) 

Germania  Fiee  Ins.  Co.  of  New  Yobk  v.  Hick. 
{Swpreme  Court  of  Jllinoto.    June  16, 1888.) 

1.  Insithancc  ~  AppiriCATioN  ~  Estoppel  —  Br  Kkowuedgb  and  AoquixscBiras  of 
Aqknt. 

In  an  action  on  an  insurance  policy,  where  it  appears  that  defendant's  agenl^  atv 
the  time  he  made  the  application  ana  answered  the  questions  of  his  own  knowleage,i 
knew  the  true  title  and  situation  of  the  property  insured,  defendant  is  estopped  from 
saying  that  the  policy  is  void  by  reason  of  the  property  standing  on  leased  ground, 
under  a  condition  In  the  policy  that,  ^  unless  specially  agreed  to  m  wilting,  *  *  ^ 
the  situation  of  an  insured  building  on  leased  ground"  will  avoid  the  contract. 

S3.  Trial— Bt  the  Coukt— Refusal  to  State  Uxnbcessakt  Propositions. 

Where,  by  consent,  an  action  is  tried  by  the  court  without  a  jury,  and  the  hold- 
ings of  the  court  correctly  state  every  principle  of  law  applicable  to  the  case,  the  re- 
fusal to  hold  other  propositions  submitted  to  be  correot,  though  erroneous,  is  not 
ground  for  reversaL 

Apx>eal  from  appellate  court,  Fourth  district. 
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Bamum^  Bubena  <ft  AmM^  for  appellant.    Carl  EoetUl,  for  appellee. 

'  Scott,  J.  This  suit  was  brought  in  the  circuit  court  of  Gallatin  county, 
by  Sophia  L.  fiUck,  for  the  use  of  Thomas  S.  Ridgeway,  against  the  Germa- 
nia  Fire  Insurance  Company.  The  declaration  is  in  asntinpsit  on  an  insur- 
ance policy.  The  rislc  covered  by  the  policy  is  a  mill,  with  the  plant  con- 
nected therewith,  situated  on  leased  land.  One  of  the  conditions  contained 
in  the  policy  tipon  which  the  insurance  contract  would  be  void,  '* unless 
specially  agreed  to  in  writing  in  or  upon  the  policy,*'  is,  "the  situation  of  an 
insured  building  on  leased  ground."  The  only  defense  insisted  upon  is  that 
the  fact  the  mill  was  situated  on  ^leased  ground"  was  not  agreed  to  in  writ- 
ing in  or  on  the  policy  covering  the  risk  in  this  suit.  There  is  no  controveray 
made  as  to  the  fact  that  the  mill  was  situated  on  "leased  ground,"  nor  is  it 
pretended  it  was  agreed  to  in  writing  on  the  policy  or  otherwise  that  such  was 
the  fact.  Admitting  these  facts,  as  was  done,  plaintiff  contended  the  agent 
of  defendant  who  made  the  application  for  insurance  knew  the  true  title  and 
situation  of  the  property  at  the  time  he  filled  up  the  application,  and  it  was 
as  to  such  alleged  knowledge  of  the  agent  issue  was  formed  and  the  trial  whs 
had  in  the  circuit  court.  Ko  other  point  in  the  case  seems  to  have  been  con- 
tested. The  record  contivins  very  clear  and  satisfactory  evidence  that  the 
agent  did  know,  when  he  made  the  survey,  and  "* answered  the  questions  from 
his  own  knowledge,"  upon  which  the  policy  was  written,  that  the  mill  prop- 
erty stood  on  "leased  ground."  He  states  so  distinctly.  But  if  it  were  a 
controverted  question  of  fact,  the  finding  of  that  fact  by  the  appellate  court, 
as  did  the  trial  court,  would  be  conclusive  upon  this  court.  Assuming,  then, 
as  must  be  done,  that  the  agent  of  defendant,  when  he  made  what  he  called  a 
"mill  survey,"  and  answered  the  questions  of  his  own  knowledge,  without 
any  inquiry  of  the  assured  or  the  party  for  whose  benefit  it  was  taken,  knew 
the  mill  was  situated  on  "leased  ground,"  the  law  is  for  plaintiff,  and  defend- 
ant will  be  estopped  to  say  the  policy  was  void  for  that  reason.  An  insurance 
company  that  knowingly  takes  a  premium  for  a  policy  uncler  conditions  that 
would  render  it  invalid  will  not  be  permitted  to  say  it  is  not  a  binding  con- 
tract for  that  reason.  In  all  such  cases  the  company  will  be  regarded  as  hav- 
ing the  same  knowledge  of  the  condition  and  situation  of  the  property  as  pos- 
sessed by  the  agent  transacting  the  business  for  it.  This  view  of  the  law  has 
frequently  received  the  sanction  of  this  court  in  its  previous  decisions,  /n- 
surance  Co,  v.  Wright,  22  111.  462,  is  a  case  quite  analogous  in  its  facts  with 
the  one  now  before  this  court,  and  is  therefore  an  authority  exactly  in  point. 
It  was  there  said:  "When  the  agent  of  the  company  undertook  to  make  the 
survey,  the  applic^itions  and  representations  of  the  interest  which  the  assured 
had  in  the  pioperty,  and  dispensed  with  any  acts  of  the  assured,  and  acted 
upon  his  own  knowledge  of  the  facts,  the  company  ratified  his  acts  by  grant- 
ing the  policy.  They  are  bound  by  his  acts  as  their  agent,  and  if  he  was  mis- 
taken in  his  representations  to  them  of  the  ownership,  they  have  no  right  to 
insist  upon  it  as  a  defense  to  a  recovery."  The  doctrine  of  this  case  was  ex- 
pressly approved  in  the  subsequent  case  of  Insurance  Co.  v.  Fish,  71  111,  620, 
and  its  correctness  is  not  how  doubted. 

By  consent  of  parties  the  case  was  tried  by  the  court  without  the  interven- 
tion of  a  jury.  At  the  trial  defendant  submitted  six  propositions,  which  the 
court  was  asked  to  hold  as  law  applicable  to  the  facts,  four  of  which  the  court 
held  to  be  the  law,  and  the  other  two — ^the  fourth  and  fifth  of  the  series — the 
court  refused.  That  decision  of  the  court  is  assigned  for  error.  It  matters 
little  whether  the  propositions  the  court  refused  contain  correct  expressions 
of  the  law  or  not.  It  is  sutBcient  if  it  clearly  appears  thai  the  propositions 
whif  h  the  court  held  to  be  correct  state  every  possible  principle  of  law  neces- 
sary to  be  considered  in  the  decision  of  the  case.  Other  propositions  were 
wholly  unnecessary,  and  the  court  was  not  bound  to  hold  them  to  1)0  the  law. 
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The  same  thing  may  be  said  of  the  propositions  submitted  by  plaintiff,  and 
which  the  court  held  to  be  correct,  and  which  states  the  law  with  entire  ac- 
curacy. It  is  certain  from  the  propositions  which  the  court  held  that  the 
trial  court  understood  and  applied  the  law  to  the  undisputed  facts  of  the  case 
precisely  as  this  court  had  declared  it  to  be  by  its  previous  decisions,  and  no 
mere  slight  error  in  holding  or  refusing  other  propositions  will  be  regarded  as 
sufficient  ground  for  Ihe  reversal  of  the  judgment.  The  judgment  of  the  ap- 
pellate court  will  be  affirmed. 

(126  in.  876) 

Baldwin  et  al.  v.  Ratoliff. 

{Suvreme  Court  of  HUnois,    June  16, 1888.) 

1.  Limitation  of  Actions  —  Adverse  Possession — Bt  CJo-Tbnant  —  What  CJonsti- 

TUTJSS. 

An  intestate  left  a  large  tract  of  land,  out  of  which  the  widow  was  assigned 
dower,  and  all  his  children  subsequently  died  without  issue,  save  one  son,  who  en- 
tered and  took  iK>s8e8sion  of  the  entire  tract,  except  the  part  set  off  as  dower,  under 
claim  of  absolute  and  exclusive  ownership ;  and  shortly  after  conveyed  to  the  mother 
the  dower  tract  in  consideration  of  a  conveyance  to  him  of  her  interest  in  the  other 
lands.  He  then  made  extensive  and  valuable  improvements  thereon,  sold  a  part, 
dealt  with  the  land  and  paid  the  taxes  as  owner,  and  continued  in  open  and  notori- 
ous possession  up  to  his  death,  about  nine  years  later.  Held  sufficient  to  estahlish 
title  by  adverse  possession  as  against  the  heirs  and  children  of  the  mother  by  a 
second  marriage.  > 
S.  Same — Color  of  Title— Probated  Will. 

A  probated  will  devising  land  held  by  the  testator  under  claim  of  adverse  posses- 
sion, and  payment  of  taxes,  for  nine  years  prior  to  his  death,  to  his  widow  and  chil- 
dren, who  continue  in  possession  and  pay  taxes  thereon,  is  sufficient  **  color  of  title 
made  in  good  faith,  ^  under  the  act  of  18S9,  $  8,  (Rev.  Bt  111.  c.  88,  $  6,)  to  establish, 
after  the  lapse  of  seven  years,  their  legal  ownership ;  there  being  no  proof  of  bad 
faith.« 

Error  to  circuit  court,  Hardin  county;  R.  W.  McCartney,  Judge. 

Bill  exhibited  by  George  W.  Batcliff  against  Martha  Jane  Baldwin,  Wiley 
Palmer,  Mary  Palmer,  and  others  for  partition  of  certain  lands  of  which  Wiley 
B.  Palmer  died  seized.    From  a  decree  for  plaintiff  defendants  bring  error. 

W,  £{,  Boyei  and  W.  8.  Morris  &  Son,  for  plaintiffs  in  error,  L,  F,  TimUh- 
ell  and  John  F.  McCai'tney,  for  defendant  in  error. 

Craig,  J.  This  was  a  bill  in  equity,  brought  by  George  W.  Ratcliff  against 
the  plaintiffs  in  error  to  partition  certain  lands  in  Hardin  county  of  which 
Wiley  H.  Palmer  died  seized  on  the  1st  day  of  January,  1853.  It  is  alleged  in 
the  bill  that  Wiley  H.  Palmer  died  in  Hardin  county,  January  1,  1853«  intes- 
tate, the  owner  ot  the  N.  E.  N.  E.,  the  N.  W.  N.  E.,  the  S.  W.  N.  E.,  the  N. 
E.  N.  W.,  the  S.  E.  N.  W.,  the  S.  W.  N.  W.,  the  N.  i  S.  E.,  the  S.  E.  S.  E., 
all  in  section  4,  and  N.  W.  N.  W.  section  10,  and  the  S.  W.  S.  W.  section 
3.  all  in  township  12,  range  9,  in  Hardin  county,  111.  That  at  his  death  he 
left  his  widow,  Mariah  Palmer,  (afterwards  Mariah  Belt,)  and  Nancy,  John, 
Epaminondas,  and  Richard  Palmer,  his  children  and  only  heirs.  That  the 
widow  afterwards  married  Hiram  Belt,  and  by  him  had  the  following-named 

^  As  to  what  constitutes  adverse  possession  between  co-tenants,  see  Berg  v.  Laflerty, 
(Pa.)  12  Atl.  Rop.  460,  and  note. 

*  Color  of  title  is  not  every  pretense  or  claim  of  title,  but  consists  In  a  writing  or  con- 
veyance of  some  kind  puri>orting  to  convey  the  land  under  which  the  claim  of  title  is 
asserted.  Armijo  v.  Armiio,  (N.  M.)  IS  Pac.  Rep.  03.  But  a  deed  which  contains  no 
designation  or  description  by  which  the  land  intended  to  be  conveyed  can  be  identified 
presents  no  semblance  or  appearance  of  title,  and  does  not  constitute  color  of  title. 
Hershy  v.  Thompson,  (Ark.)  8  S.  W.  Rep.  689.  Any  instrument  puroortlng  upon  its 
face  to  convey  title  to  the  grantee  is  sufficient  to  constitute  color  of  title.  Bwift  v. 
Mulkey,  (Or.)  12  Pac,  Rep.  7eJ,  and  note;  Webber  v.  Clarke,  (Cal.)  16  Pac.  Rep. 431;  HiU 
V.  Weir,  33  Fed.  Rep.  100;  Weineg  v.  Holcomb,  (Iowa,)  34  N,  W.  Rep.  787;  Hickman  v. 
Link,  (Mo.)  7  B.  W.  Rep.  12;  Walsh  v.  Mclntire,  (Md.)  13  Atl.  Rep.  348;  Goodwin  v.  Mo- 
Cabe,  (CaL)  17  Pao.  Rep.  705;  Perry  v.  Perry,  (N.  C.)  6  S.  E.  Rep.  86. 
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children,  born  on  dates  as  follows:  Arthur  H.,  born  July  7. 1854;  EUza  Ann, 
born  September  6,  1856;  James  D.,  born  May  20,1858;  Delilah,  born  Septem- 
ber 24,  1860;  William  G.,  born  January  11,  1864;  and  George  W.  Belt,  born 
January  4,  1867.    It  is  also  alleged  that  Nancy  Palmer  died  unmarried,  and 

without  issue,  on  the  day  of  ,  1857;  that  John  Palmer  died 

April  6,  1862,  unmarried  and  without  issue;  that  Epaminondas  died  Novem- 
ber 18, 1868,  unmarried  and  without  issue.    The  bill  then  charges  that  on  the 

day  of ,  1867,  Mariah  Belt  was  the  owner  of  50-220  of  all  of  said 

lands,  and  that  at  that  time  she  made  a  general  warranty  deed  toKichard  Pal- 
mer, and  thereby  conveyed  to  him  all  her  interest  in  all.  the  lands  described 
in  the  bill,  except  the  N.  W.  of  the  N.  W.  section  10,  and  the  S.  W.  S.  W.  of 
section  3,  and  10  acres  off  the  east  side  the  S.  £.  S.  E.  of  section  4,  township 
12,  range  9,-90  acres.  The  bill  also  alleges  that  Bichard  Palmer  then  took 
possession  of  all  the  lands  as  tenant  in  common,  except  the  90  acres,  and  oc- 
cupied the  same  until  he  died,  July  15,  1874;  that  on  3d  day  of  June,  1883, 
James  D.  Belt  conveyed  his  interest  in  the  lands  to  complainant;  that  Delilah 
Belt  married  William  Lyons,  and  they,  on  June  14th,  conveyed  to  complain- 
ant; that  Eliza  A.  Belt  conveyed  to  complainant  on  23d  June,  1883;  that 
William  G.  Belt  conveyed  his  interest  to  complainant,  October  19,  1883.  It 
is  also  alleged  that  Richard  Palmer  died  on  the  15th  day  of  July.  1874,  testate, 
and  by  his  will  he  devised  the  lands  described  in  the' bill  to  his  widow  and 
children  by  name.  In  the  answer  it  is  denied  that  complainant  obtained  any 
title  to  the  lands  through  the  conveyances  set  up  in  the  bill.  It  is  also  set  up 
in  the  answer  that  the  possession  of  Bi chard  Palmer  was  adverse,  open,  and 
notorious, — continued  from  1865  or  1866  until  his  death;  that  he  cleared  the 
lands,  and  placed  them  in  cultivation,  and  erected  buildings  thereon,  amount- 
ing in  value  to  $2,000;  that  he  paid  all  taxes  assessed  on  the  lands.  It  is  also 
set  up  in  the  answer  that  the  will  of  Richard  Palmer,  under  which  the  lands 
were  devised  to  the  defendants  in  the  bill,  is  color  of  title,  under  which  they 
have  held  the  continuous  adverse  possession  of  the  lands,  and  paid  all  taxes 
thereon,  for  a  period  of  more  than  seven  successive  years»  and  that  they  rely 
upon  such  adverse  possession  and  payment  of  taxes  as  a  bar  to  the  relief 
prayed  for  in  the  bill. 

As  to  the  main  facts  in  this  case  there  is  no  substantial  dispute  between  the 
parties.  Wiley  Palmer  died  seized  of  the  lands  described  in  the  bill.  January 
1,  1853,  leaving  a  widow,  Mariah,  and  four  children,  John,  Richard,  Epam- 
inondas, and  Nancy.  The  children  all  died  unmarried  and  without  issue,  as 
stated  In  the  bill,  except  Richard.  The  widow,  Mariah,  married  Hiram  Belt 
in  July,  1853,  and  subsequently  had  six  children  born  at  the  respective  dates 
stated  in  the  bill.  Wiley  R.  Palmer  did  not  reside  on  the  lands  here  involved 
at  the  time  of  his  death,  but  he  resided  on  a  farm  on  the  river,  in  section  21, 
called  by  the  witnesses  the  "Walls  Place"  or  the  "River  Farm."  The  widow 
continued  to  reside  on  this  place  until  1857  or  1858,  when  she  moved  on  her 
"dower  land,"  so  called,  which  is  the  90  acres  on  sections  3,  4,  and  10  named 
In  the  bill.  There  was  but  a  small  quantity  of  the  remaining  portion  of  the 
lands  in  cultivation  prior  to  1865.  One  witness  testified  that  he  "tracked 
deer  through  the  fields  in  1864;  very  little  cleared  then;  a  thicket  of  briars; 
some  old  fields  with  bad  fences;  no  house."  Another  witness  thinks  there 
were  15  acres  cleared.  Richard  Palmer  returned  fram  the  army  in  1865,  and 
at  once  went  into  possession  of  all  the  lands  except  the  90  acres  occupied  by 
the  widow.  He  went  on  as  owner,  and  at  once  commenced  clearing  and  im- 
proving the  lands  as  fast  as  possible.  He  erected  two  dwelling-houses,  stable, 
corn-crib,  and  smoke-house,  and  also  had  log-houses  put  up  by  lessees  to  reside 
in  while  they  cleared  and  cultivated  portions  of  the  land.  The  evidence  is 
clear  that  from  the  time  Richard  Palmer  first  took  possession  of  the  lands, 
down  to  his  death,  he  claimed  to  be  owner  of  the  absolute  title  to  all  the 
lands.    He  leased,  cut,  and  sold  timber,  burned  lime-kilns  on  the  lands,  and 
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sold  and  conveyed  80  acres.  The  lands  were  assessed  in  his  name,  from  year 
to  year,  by  the  county  assessors.  He  pjiid  all  taxes  as  owner.  Soon  after 
taking  possession,  he  entered  into  an  arrangement  with  his  mother,  Mariah 
Belt,  by  which  he  conveyed  to  her  the  90  acres,  the  dower  tract,  and  she  con^ 
veyed  to  him  her  interest  in  the  other  lands.  John  W.  Hughes,  a  brother  of 
Mariah  Belt,  heard  the  contract,  and  testified  to  its  terms.  He  further  testi- 
fied: "Richard  moved  on  his  part  in  1865  or  1866,  and  began  to  buiM,  clear, 
and  fence  it,  and  lived  on  it  till  he  died.  His  widow  and  children  have  con- 
trolled and  lived  on  it  since,  and  live  on  it  now.  I  know  of  no  claim  or  pos- 
session adversely  to  Richard  during  his  time.  I  never  heard  of  any  one  claim- 
ing the  land  adversely  to  him  till  this  suit  was  brought.  He  put  a  fine  frame 
building  on  it,  several  cabins  for  renters,  and  cleared  and  fenced  a  great  deal 
of  it,  and  the  improvements  were  of  a  substantial  character."  There  Is  in  the 
record  much  evidence  of  this  character;  and  while  it  is  true,  when  a  tenant 
in  common  undertakes  to  establish  an  adverse  possession  of  lands,  in  order  to 
constitute  a  disseizin,  there  must  be  outward  acts  of  exclusive  ownership  of 
an  unequivocal  character,  overt  and  notorious,  and  of  such  "a  nature  as  by 
their  own  import  to  impart  information  and  give  notice  to  the  co-tenant  that 
an  adverse  possession  and  an  actual  disseizin  are  intended  to  be  asserted 
against  him,  as  held  in  Busch  v.  Huston,  75  111.  345,  and  subsequent  cases, 
yet  we  regard  the  evidence  here  ample  for  thtit  purpose.  If  the  possession  of 
Richard  Palmer  was  adverse,  the  possession  of  the  widow  and  children,  who 
derive  title  from  him  by  devise  upon  his  death,  July  15,  1874,  was  also  ad- 
verse. 

The  next  inquiry  is  whether  the  evidence  is  sufficient  to  establish  color  of  title 
in  the  defendants,  possession  and  payment  of  taxes  for  seven  successive yeurs» 
BO  as  to  bring  them  within  the  terms  of  section  8  of  the  limitation  law  of  1839. 
There  is  no  question  in  regard  to  the  sulBciency  of  the  evidence  to  establish 
possession  and  payment  of  taxes  for  the  requisite  period  to  bar  a  recovery. 
Indeed,  defendants  occupied  the  lands  and  paid  all  taxes  for  nine  years  before 
this  action  was  commenced.  The  only  question,  therefore,  to  be  determined 
is  whether  they  held  under  color  of  title.  The  will  under  which  they  held  was 
executed  by  Richard  Palmer,  properly  attested,  and  probated  in  the  county 
coui-t  of  Hardin,  in  the  summer  of  1874.  In  it  the  lands  were  described  as 
follows:  '*!  give  and  devise  to  my  wife,  Martha  J.  Palmer,  the  north-west 
quarter  of  the  north-east  quarter,  and  the  south-west  quarter  of  the  north-east 
quarter,  section  4,  town  12,  range  9  east,  in  the  county  of  Hardin  and  state  of 
Illinois  for  her  natural  life;  and,  at  her  death,  to  my  son,  Wiley  R.  Palmer,  in  fee. 
To  my  daughter  Mary  Palmer  I  give  and  devise  the  east  half  of  the  north-west 
quarter,  section  4,  town  12,  range  9,  In  said  county  and  state,  to  hold  in  fee-sim- 
ple. To  my  daughter  Dora  PsSmer  I  give  and  devise  the  north-east  quarter  of 
the  north-east  quai-ter,  and  the  north-west  quarter  of  the  south-east  quarter,  seo- 
tion  4,  township  12,  range  9  east,  in  said  county  and  state,  to  hold  in  fee-sim- 
ple. To  my  daughter  Etta  Palmer  I  give  and  devise  the  north-east  quarter  of 
the  south-east  quarter,  and  the  west  three-fourths  of  the  south-east  quarter  of 
the  south-east  quarter,  section  4,  township  12,  range  9,  in  the  same  county  and 
state,  in  fee-simple."  Was  this  instrument  claim  and  color  of  title  made  in 
good  faith?  It  will  be  observed  that  the  legislature,  in  enacting  the  law,  has 
used  no  language  from  which  the  inference  may  be  drawn  that  it  was  intended 
to  confine  the  words  ** claim  and  color  of  title"  to  any  particular  kind  of  paper 
title.  The  language  used  is:  '* Every  person  in  the  actual  possession  of  lands 
or  tenements  under  claim  and  color  of  title  made  in  good  faith  ♦  ♦  • 
shall  be  held  and  adjudged  to  be  the  legal  owner,"  eta,  ''to  the  extent  and  ac- 
cording to  the  purport  of  his  or  her  paper  title. "  There  is  nothing  here  requir- 
ing a  deed  to  establish  color  of  title;  and,  under  the  former  decisions  of  this 
court,  color  of  title  may  exist  without  a  deed.  In  MoOagg  v.  Hedoockp  34  111. 
479,  it  was  held  that  any  instrument  indicating  an  intention  to  pass  a  title  ta 
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lands,  of  which  a  description  is  given,  from  one  party  to  another,  gives  color 
of  title  to  the  lands  described.  In  Woodtoard  v.  Blanehard,  16  111.  434,  it 
was  held  that  an  auditor's  deed  made  upon  a  tax  sale  was  color  of  title,  with- 
out regard  to  its  extrinsic  worth  as  a  title,  and  without  regard  to  the  consti- 
tutionality of  the  law  under  which  it  was  derived.  In  Chiokering  v.  Failes, 
26  III.  619,  a  mortgage  and  decree  of  strict  foreclosure  were  held  to  be  color 
of  title.  In  Hnssett  v.  Ridgelv.  49  111.  201,  a  judjrmpnt  In  a  partition  proceed- 
ing was  held  to  be  color  of  title.  A  will  is  an  instrument  in  writing,  and, 
when  probated,  passes  title  to  lands  devised  therein  as  effectually  as  does  a 
deed ;  and  no  good  reason  occurs  to  us  why  a  will  may  not  be  held  to  be  color 
of  title.  By  the  terms  of  tlie  will  the  lands  were  directly  devised  to  the  per- 
sons named  in  the  will,  and  all  claim  and  title  held  by  Kichard  Palmer  passed, 
under  the  instrument,  in  as  conaplete  a  manner  as  if  he  had  executed  his  deed. 
And  if  a  deed  is  color  of  title  because  it  purports  on  its  face  to  transfer  the 
title  to  lands  from  one  person  to  another,  for  the  same  reason  and  upon  the 
same  principle  a  will  like  the  one  here  involved  must  be  held  to  be  color  of 
title.  The  question  here  involved  arose  in  McConnell  v.  McConnell,  64  N.  C. 
342,  and  the  court  held  that  a  probated  will  was  color  of  title.  See,  also. 
Stump/ y.  Osterhage^  111  111.  82. 

But  it  is  said  in  the  argument  there  was  no  consideration  for  the  lands  de* 
vised » and  for  that  reason  the  will  cannot  be  regarded  as  color  of  title.  There 
is  nothing  in  the  statute  requiring  color  of  title  to  be  based  upon  a  moneyed 
consideration,  and,  in  the  absence^'of  a  provision  of  the  statute,  we  are  not  in- 
clined to  adopt  a  construction  of  Ihat  character.  Natural  love  and  affection 
is  a  sufficient  consideration  to  support  a  deed;  and,  if  Palmer  had  conveyed 
the  lands  to  his  children  before  his  death  on  such  a  consideration,  his  deed 
would  have  been  color  of  title;  and  upon  the  same  principle  the  will  may  be 
regarded  as  color  of  title.  As  to  the  question  of  good  faith,  alluded  to  in  the 
argument,  the  record  shows  no  evidence  of  bad  faith;  and,  in  the  absence  of 
such  evidence,  good  faith  will  be  presumed.  For  the  reasons  given  we  think 
the  decree  of  the  circuit  coui-t  was  erroneous,  and  it  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  circuit  court  to  dismiss  the  bill. 


026  lU.  808) 

Ohio  &  M.  By.  Co.  v.  Barker  et  al. 
{Supreme  Court  of  IlUrwia.    June  16, 1888.) 

CiiMiTATiov  OF  Actions— Advbbsb  Posskssion— Ck>iiOB  or  Titus. 

Defendaot  in  ejectment  claimed  under  a  conveyance  of  **all  the  line  of  railroad 
heretofore  belonging  to  the  S.  R'y  Ck>mpany,  •  •  •  together  with  the  rifht  of 
way  and  aU  the  real  and  personal  property  late  of  the  said  railway  company  m  anv 
manner  used  or  appropriated  for  the  operating  and  maintaining  of  said  line  of  road/' 
and  showed  that  such  line  of  railroad  ran  through  and  occupied  the  land  in  ques- 
tion, but  did  not  show  that  such  land  was  a  part  of  the  line  of  raUway  or  right  of 
way  owned  by  such  compstuy.  JETdld,  that  the  conveyance,  without  evidence  show- 
ing the  land  in  question  to  be  the  land  described^  was  not  color  of  title  to  the  land 
'^  such  as  would  bring  defendant  within  Rev.  St.  Ill  o.  83,  §  6,  providing  that  every 
person  in  actual  possession  of  land  ** under  claim  and  color  of  title**  made  in  good 
laithf  and  who  shall  for  seven  years  continue  in  possession  and  pay  aU  taxes  thereon^ 
shaU  be  held  to  be  the  owner  thereof  to  the  extent  of  his  paper  title.  ^ 

Appeal  from  circuit  court.  Clay  county;  C.  S.  Conger,  Judge. 

This  was  an  action  of  ejectment  in  the  Clay  circuit  court,  by  Clara  Barker, 
Henry  Barker,  Harvey  Barker,  John  Barker,  Ella  Barker,  and  Matilda  Barker 
against  the  Ohio  &  Mississippi  Railway  Company.  The  declaration  contains 
but  one  count,  and  it  recites  that  the  plainiiffs  were  possessed  of  certain  prem- 
ises situated  in  the  said  county  of  Clay  and  state  of  Illinois,  and  described  aa 
follows,  to-wit:  A  strip  of  land  running  through  the  S.  £.  i  of  the  S.  W.  ^ 
of  section  2,  township  3,  range  6;  the  said  strip  being  100  feet  wide,  and  the 

>8ee  Baldwin  v.  RatoUfl,  cmte,  79i,  and  aoto. 
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center  of  the  track  of  the  Ohio  &  Mississippi  Railroad  being  the  center  line  of 
said  strip;  and,  being  so  possessed  tiiereof,  the  said  defendant  afterwards,  to- 
wil,  on  January  30, 1870,  entered  into  such  premises,  and  it  unlawfully  with- 
holds from  said  plaintiffs  the  possession  thereof.  And  said  plaintiffs  aver 
that  they  claim  title  to  said  premises  in  fee,  wherefore  the  said  plaintiffs  say 
that  they  are  injured,  and  have  sustained  damages  to  a  large  amount,  to-wit, 
SlOO,  and  therefore  they  bring  suit,  etc.  "Not  guilty"  was  pleaded,  and  by 
agreement  of  parties  the  cause  was  tried  by  the  court  without  the  intervention 
of  a  jury.  The  plaintiffs,  to  maintain  tlie  issues  on  their  part,  gave  in  evi- 
dence to  the  court  sitting  as  a  jury  the  conveyances  showing  a  connected  title 
in  fee  from  the  government  to  them  to  the  S.  E.  J  of  the  S.  W.  J  of  section  2, 
township  3,  range  6.  Defendant,  to  maintain  the  issue  on  its  part,  gave  in 
evidence  a  deed  of  conveyance,  dated  September  15,  1874,  of  J.  A.  Jones, 
master  in  chancpry  of  the  circuit  court  of  the  United  States  for  the  Southern 
district  of  Illinois,  under  decree  of  foreclosure  made  by  said  court  in  a  ceitain 
cause  on  the  chancery  side  thereof,  wherein  the  Farmers'  Loan  &  Trust  Com- 
pany, of  New  York,  as  trustees,  was  complainant,  and  the  Springfield  Sc  Illi- 
nois Southeastern  Railway  Company,  a  corporation  of  the  state  of  Illinois, 
was  defendant,  by  which  deed  was  conveyed  to  M.  Hildreth  Bloodgood  "all 
the  line  of  railroad  heretofore  belonging  to  the  Springfield  &  Illinois  South- 
eastern Railway  Company,  extending  from  Shawneetown,  in  the  county  of 
Gailatin,  on  the  Ohio  river,  north-westerly  through  or  touching  at  the  towns 
of  Fairfield,  Wayne  county,  Louisville,  Clajj  county,  Pana  and  Taylorville,  in 
Christian  county,  Springfield,  in  Sangamon  county,  to  Beardstown,  together 
with  the  right  of  way  and  all  the  real  and  personal  property  of  the  said  railway 
company  in  any  manner  used  or  appropriated  for  the  operating  and  maintain- 
ing of  said  line  of  road,"  etc.;  also  deeds  showing  that  said  railroad  property 
was  conveyed  by  the  said  M.  Hildreth  Bloodgood  to  Frederick  Schuchardt  and 
John  Bloodgood,  by  deed  dated  January  28,  1875,  and  by  said  Schuchardt  and 
wife,  and  Bloodgood  and  wife,  to  Daniel  Torrence,  by  deed  dated  January  29, 
1875,  and  by  said  Torrence  and  wife  to  the  Ohio  &  Mississippi  Railway  Com- 
pany, the  defendant,  by  deed  dated  January  80,  1875;  and  also  showed  that 
said  line  of  railroad  ran  through  and  occupied  the  strip  of  land  in  question 
prior  to  and  at  the  time  of  said  conveyance;  that  defendant  hiui  since  the  date 
of  said  last- mentioned  conveyance,  and  up  to  the  date  of  the  bringing  of  this 
action,  continuously  been  in  possession  of  and  had  occupied  by  its  railroad  a 
portion  of  said  strip  of  land  in  the  declaration  described  about  50  feet  through 
the  center  thereof,  and  had  during  said  time  used  and  burned  over  said  strip 
as  its  right  of  way,  claiming  title  in  good  faith;  that  the  right  of  way  of  said 
company  through  said  land  had  been  annually  assessed  by  the  state  board  of 
equalization  as  railroad  right  of  way;  and  the  railroad  tax-books  describe  18.40 
acres  and  8,135  feet  in  length  of  right  of  way  in  said  section;  and  that  it,  the 
defendant,  had  annually  paid  all  taxes  assessed  on  the  right  of  way  of  said 
railroad  through  said  county  from  the  year  1876  to  the  year  1887,  both  in- 
clusive, as  shown  by  tax  receipts  introduced  giving  the  dates  and  amounts  of 
said  payments.  Plaintiffs,  in  rebuttal,  then  showed  payment  on  their  account 
annually  of  all  taxes  assessed  during  the  same  period  against  the  said  S.  £.  ^  of 
the  S.  W.  J  of  said  section  2,  through  which  the  said  strip  of  land  described 
in  said  declaration  runs,  said  strip  not  having  been  excepted  therefrom  in  the 
assessment  and  levy  of  taxes  on  said  tract,  but  not  of  the  taxes  assessed  on 
the  said  right  of  way  against  the  railroad  company,  which  were  paid  by  said 
company,  as  above  stated;  and  that  they  had  cultivated  a  portion  of  said  strip 
from  time  to  time,  except  said  50  feet;  said  strip  not  being  fenced  apart  from 
their  farm  at  the  sides  thereof,  though  cattle-guards  and  wing  fences  50  feet 
in  length  on  either  side  thereof  had  been  maintained  by  the  defendant  at  either 
end  of  said  strip, — which  was  all  the  evidence  offered  by  either  of  the  said 
parties.    And  thereupon  the  court  gave  judgment  against  the  defendant,  to 
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which  the  defendant  then  and  there  excepted.  Whereupon  counsel  for  de- 
fendant filed  motion  for  new  trial,  which  was  overruled  by  the  court,  to  which 
the  defendant  then  and  there  excepted. 

Pollard  df  Werner,  {Ramsey ,  Maoswell  &  Ramsey t  of  counsel,)  for  appel- 
lants.   Rtifus  Cope^  for  appellee. 

ScHOLFiELD,  J.,  {after  stating  t?ie  facts  as  above,)  The  description  of 
the  property  conveyed  to  appellee  is  "all  the  line  of  railroad  heretofore  be- 
longing to  the  Springfield  &  Illinois  Southeastern  Railway  Company,  *  ♦  • 
together  with  the  right  of  way  and  all  the  real  and  personal  property  late  of 
the  said  railway  company."  The  subsequent  words,  "in  any  manner  used  or 
appropriated  for  the  operating  and  maintaining  of  said  line  of  road,"  do  not 
describe  an  additional  Itind  or  title  of  property  intended  to  be  conveyed,  but 
de6cril)e  simply  the  use  to  which  the  property  intended  to  be  conveyed  has 
heretofore  been  devoted ;  and  so  we  must  first  ascertain  whether  the  property 
in  suit  is  a  part  of  "the  line  of  railway  heretofore  belonging  to  the  Spring- 
field &  Illinois  Southeastern  Railway  Company,"  or  whether  it  is  a  part  of 
"the  right  of  way  late  of  the  said  railway  company."  The  words  "right  of 
way  late  of  said  railway  company"  plainly  can  only  mean  right  of  way  owned 
by  said  company;  for  the  property  of  and  the  property  owned  by  an  individual 
or  corporation,  as  commonly  used  and  understood,  mean  precisely  the  same 
thing.  There  is  no  evidence  in  this  record  that  the  land  in  suit  is  a  part  of 
the  line  of  railway  heretofore  belonging  to  the  Springfield  &  Illinois  South- 
eastern Railway  Company,  or  that  it  is  a  part  of  the  right  of  way  owned  by 
that  company.  The  deed  ia  only  color  of  title  *  of  that  which  is  shown  to  be 
within  the  description  of  the  grant},  and  is  therefore,  under  this  evidence,  not 
color  of  title  to  this  land.  Stumpf  v.  Osterhage,  111  111.  82 ;  Holhrooh  v.  For- 
sythe,  112  111.  806.  There  being  wanting  proof  of  color  of  title»  the  judgment 
below  is  right,  and  it  must  be  affirmed. 


(184  111.  666) 

People  ex  reh  Standerfer,  County  Treasurer,  t>.  Hamill. 
iSupreme  Court  of  BUnois.    June  16, 1888.) 

1.  Railroad  Companies—Municipal  Aid — Constitutional  Law— Titles  op  Laws. 

Const.  IlL  1848  provides  that  no  private  or  local  law  shall  embrace  more  than  one 
subject)  and  that  that  shall  be  expressed  in  the  title.  Act  March  10, 1869,  entitled 
**  An  act  to  incorporate  the  St.  Louis  &  Southeastern  Railroad  Company,  '*  provides 
not  only  for  the  incorporation  of  the  company,  but  also  for  the  subscription  to  the 
capital  stock  thereof  by  certain  counties.  Held,  that  the  latter  provision  is  within 
the  prohibition  of  the  constitution,  and  that  bonds  issued  by  a  county  in  pursuance 
thereof  are  void. 

2.  Same— Basis  of  Assessment— Cottntibs— Limit  op  Indebtedness. 

Act  IlL  March  10, 1869,  to  incorporate  the  Evansville  &  Southern  Illinois  Railroad 
Company,  (section  18,)  provides  that  counties  through  v^hich  the  road  should  run 
might  donate  sums  not  exceeding  5  per  cent,  of  the  taxable  property  of  the  county, 
upon  a  vote  first  submitted  to  the  people.  The  constitution  limits  the  power  of 
counties  to  contract  indebtedness  to  5  per  cent,  of  the  "last  assessment  for  state 
and  county  taxes. "  Held,  that  the  assessment  meant  was  that  made  by  the  county 
assessors,  and  not  that  ascertained  by  the  state  board  of  eq[ualization,  and  that,  the 
people  having  voted  for  the  issue  of  bonds  within  such  hmit,  as  provided  by  the 
act,  a  tax  levied  to  pay  them  is  valid. 

Appeal  from  Hamilton  county  court;  John  C.  Edwards,  Judge. 
Application  by  the  people  ex  reh  John  B.  Standerfer,  county  treasurer,  ex 
officio  collector  of  Hamilton  county,  for  judgment  against  the  real  estate  of 

>The  statute  of  limitations,  (Rev.  St.  HI.  c.  88,  $  6,)  relied  upon  by  appeUant,  provides 
that  ^  every  person  in  the  actual  possession  of  lands  or  tenements  under  claim  and  color 
of  title  made  in  good  faith,  and  who  shall  for  seven  successive  years  continue  in  such 
possession,  and  shall  also  during  said  time  pay  all  taxes  legally  assessed  on  such  lands 
or  tenements,  shall  be  held  and  adjudged  to  be  the  legal  owner  of  said  lands  or  tene- 
ments to  the  extent  and  according  to  the  purport  of  his  or  her  paper  title.    •   •   •"      * 
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William  Ham  ill  on  an  paid  taxes  levied  to  discharge  certain  railroad  bonds. 
The  act  of  March  10,  1869,  to  incorporate  the  Evansville  &  Southern  Illinois 
Railroad  Company,  {section  18,)  provides  that  any  county  through  which  the 
road  should  run  might  donate  and  give  as  a  bonus  to  said  railroad  company 
any  sum  not  exceeding  In  amount  5  per  cent,  of  the  taxable  property  of  the 
county,  provided  the  same  be  first  submitted  to  a  vote  of  the  people.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 

Geo,  L.  Hunt,  Atty.  Gen.,  and  LeonicUu  Walker,  State's  Atty.,  for  appel- 
lant.   Appellee,  pro  se, 

OCOTT,  J.  This  was  an  application  to  the  county  court  of  Hamilton  county 
by  the  county  treasurer,  ex  officio  collector  of  taxes,  for  judgment  against  the 
owners  of  lots  and  lands  for  the  taxes  of  1886,  and  prior  yeara.  The  objector 
in  this  case  had  paid  all  taxes  against  his  lands  and  lots  for  the  years  speci- 
fied, except  what  is  designated  as  ** Railroad  Taxes."  That  tax  was  levied  by 
the  proper  authorities  of  the  county  to  pay  interest  on  $237,000  of  bonds  is- 
sued by  the  county  of  Hamilton  to  certain  railroad  corporations.  The  court 
sustained  the  objections  made  to  the  validity  of  the  taxes  so  levied,  and  re- 
fused the  people  judgment  for  the  same  against  the  property  of  objector. 
The  case  is  brought  directly  to  this  court  on  the  appeal  of  the  people,  and  the 
decision  of  the  county  couii  refusing  judgment  against  the  lands  of  objector 
is  assigned  for  error. 

It  seems  that  $200,000 of  the  bonds  in  controversy  were  issued  by  the  county 
of  Hamilton  to  the  St.  Louis  &  Southeastern  Railroad  Company  in  payment 
for  stock  in  that  corporation,  and  that  $37,000  of  the  bonds  were  issued  by 
the  same  authoilty,  and  are  a  part  of  a  dopation  alleged  to  have  been  voted 
by  the  people  of  the  county  to  the  Evansville  &  Southern  Illinois  Railroad 
Company.  As  the  validity  of  these  bonds  depends  upon  the  construction  of 
different  statutes-,  it  will  be  necessary  to  consider  them  separately. 

1.  As  respects  the  $200,000  bonds  issued  to  the  St.  Louis  &  Southeastern 
Railroad  Company,  it  is  not  claimed  that  they  were  ever  authorized  by  any 
vote  of  the  people  of  the  county  to  be  issued  to  that.patticular  corporation, 
either  in  payment  for  stock  or  otherwise.  It  is  claimed,  however,  that  at  an 
election  held  on  the  8d  day  of  November,  1868,  the  voters  of  the  county  elected 
to  subscribe  $200,000  to  the  capital  stock  of  the  Shawneetown  Branch  of  tho 
Illinois  Central  Railroad,  and  authorized  the  issuing  of  bonds  to  that  amount 
in  payment  for  a  like  amount  of  stock  in  that  company,  and  that  by  the  twen- 
tieth section  of  the  act  to  incorporate  the  St.  Louis  &  Southeastern  Railroad 
Company,  approved  March,  1869,  the  county  was  authorized  and  empowered 
to  subscribe  to  the  capital  stock  of  such  railway  company  the  $200,000,  or  any 
part  thereof,  voted  by  a  majority  of  the  legal  voters  of  the  county  to  the 
"Shawneetown  Branch  of  the  Illinois  Central  Railroad."  There  is  no  pre- 
tense that  there  is  any  enabling  act  other  than  the  act  of  March  10,  1869,  un- 
der which  the  county  of  Hamilton  could  have  subscribed  for  $200,000  stock 
in  the  St.  Louis  &  Southeastern  Railroad  Company,  and  issued  the  bonds  in 
question  for  the  payment;  and  as  the  point  made,  that  that  section  of  the  charter 
of  the  corporation  authorizing  such  subscription  is  unconstitutional,  must  be 
sustained,  it  is  fatal  to  the  validity  of  this  whole  series  of  bonds.  It  is  seen 
that  the  act  of  March  10,  1869,  to  which  reference  is  made  as  giving  the  req- 
uisite authority  to  the  county  to  subscribe  for  the  stock  and  issue  the  bonds, 
is  *'An  act  to  incorporate  the  St.  Louis  &  Southeastern  Railroad  Company." 
That  is  all  it  purports  to  be  by  its  title.  The  constitution  of  1848,  under 
which  this  act  was  passed,  contained  a  restriction  that  "no  private  or  local 
law  which  may  be  passed  by  the  general  assembly  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title."  This  is  a  private  or 
local  act,  and  it  can  hardly  be  maintained  the  making  of  the  subscription  and 
issuing  bonds  in  payment  thereof  by  a  county  through  which  such  road  might 


Digitized  by 


Google 


III.]  PEOPLE  1^.  HAMILL.  801 

be  constructed  is  germane  to  the  subject  expressed  in  the  title  of  the  bill,  viz. : 
"An  act  to  incorporate  the  St.  Louis  &  Southeastern  Bailroad  Company. •* 
Ko  such  object  as  the  making  of  municipal  subscriptions,  and  the  issuing  of 
bonds  in  payment  thereof,  being  expressed  in  the  title  of  the  bill,  section  20  of 
the  act  that  purports  to  authorize  that  to  be  done  is  inhibited  by  the  consti- 
tution of  1848,  and  is  therefore  inoperative  as  a  valid  law.  Here  there  were 
two  distinct  things  provided  for  in  the  bill:  First,  to  incorporate  a  certain 
railroad  company;  and,  second,  to  enable  certain  counties  named,  and  among 
them  Hamilton  county,  to  subscribe  to  the  capital  stock  of  that  corporation 
all  or  any  part  of  the  sum  tlieretofore  voted  by  the  legal  voters  of  such  coun- 
ties to  the  Shawneeto>vn  Branch  of  the  Illinois  Central  Kiiilroad.  It  cannot 
be  insisted  with  any  show  of  reason  that  the  latter  object  is  expressed  in  the 
title  of  the  bill,  and  section  20  must  therefore  be  held  to  have  been  inhibited 
by  the  constitution  of  1848,  and  is  for  that  reason  void  and  of  no  effect 
Lockport  V.  Qaylord,  61  111.  276;  Middleport  v.  Insurance  Co.,  82  HI.  562, 
It  is  well  settled  by  the  previous  decisions  of  this  court  that  municipal  bonds 
issued  for  stock  in  railroad  corporations,  without  authonty  of  law,  are  void» 
no  uiatter  into  whose  hands  they  may  come.  As  this  view  of  the  law  is  con- 
clusive of  the  whole  case  in  regard  to  this  series  of  bonds,  it  will  not  be  neces- 
sary to  remark  upon  any  other  objections  discussed  in  the  argument.  Hold- 
ing, as  is  done,  that  these  ^200,000  of  bonds  were  issued  without  authority  of 
law,  it  follows  the  taxes  levied  to  pay  the  interest  on  the  same  is  also  without 
authority  of  law,  and  the  people  should  not  have  judgment  for  the  same 
against  the  lands  of  the  objector. 

2.  The  other  bonds  (^7,000)  stand  upon  a  different  footing.  At  the  gen- 
eral election  held  on  the  2d  of  November,  1869,  a  proposition  was  submitted 
to  the  legal  voters  of  Hamilton  county  whether  the  sum  of  i$74,000  be  donated 
to  aid  in  the  construction  of  the  Evansville  &  Southern  Illinois  Kailroad. 
That  proposition  was  adopted,  and  the  county  court  found  it  was  authorized 
to  make  a  donation  to  such  railroad  company  in  bonds  to  run  20  years,  and  to 
bear  interest  at  the  rate  of  7  per  cent,  per  annum.  The  $37,000  of  bonds  in 
controversy  are  one-half  of  the  donation  voted,  the  issuing  of  bonds  for  the 
other  half  of  the  donation  having  been,  for  sotiie  reason,  waived.  Although 
these  bonds  were  not;  issued  and  delivered  until  since  the  adoption  of  the  pres- 
ent constitution,  the  donation  was  authorized  under  existing  laws  by  a  vote 
of  the  people  of  the  municipality  issuing  them,  prior  to  its  adoption,  and  no 
reason  is  perceived  why  these  particular  bonds  are  not  binding  obligations 
upon  the  county.  It  is  said  the  donation  of  874,000  voted  exceeds  5  per  cent, 
of  the  taxable  property  of  the  county  for  that  year,  and  is,  for  that  reason, 
void,  as  being  inhibited  by  that  clause  of  the  constitution  which  fixes  a  limit 
beyond  which  counties  may  contract  indebtedness.  But  it  is  the  value  of  the 
taxable  property,  to  be  ascertained  by  the  "  last  assessment  for  state  and  county 
taxes,  previous  to  the  incurring  of  such  indebtedness,"  upon  which  the  rate 
per  cent,  is  to  be  computed,  which  is  to  limit  the  power  of  the  county  to  con- 
tract indebtedness,  and  not  the  "equalized  valuation/'  as  fixed  by  tiie  state 
board  of  equalization.  It  is  not  said  that  such  indebtedness  shall  not  exceed 
5  per  cent,  of  the  taxable  property,  as  ascertained  by  the  state  board  of  equali- 
zation, but  as  ascertained  by  the  "last  assessment  for  state  and  county  taxes;" 
that  is,  the  assessment  made  by  the  local  assessors.  It  is  conceded  that  tlie 
valuation  of  the  taxable  property  for  that  year,  for  county  purposes,  was 
$1,503,087,  as  fixed  by  the  local  assessor.  Five  per  cent,  of  that  amount,  of 
course,  would  exceed  the  sum  of  $74,000,  the  amount  voted  to  be  donated. 

Other  points  made  against  the  validity  of  these  particular  bonds  are  thought 
to  require  no  discussion.  They  were  voted  for  by  the  people,  and  issued  in 
conformity  with  enabling  acts,  and  no  valid  reason  appears  why  the  people 
that  voted  for  the  issuing  of  these  bonds  should  not  be  required  to  pay  the 
taxes  assessed  to  pay  the  interest  upon  them.  The  judgment  of  the  county 
v.l7N.E.no.7 — 51 
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court  will  be  reversed,  and  the  cause  remanded  to  that  court,  with  directiona 
to  enter  a  judgment  against  the  lands  of  the  objector  for  that  proportion  of 
the  taxes  levied  to  pay  the  interest  upon  the  $37,000  of  bonds,  which  may  be 
readily  ascertained  by  computation,  and  refuse  judgment  for  the  residue  of 
such  taxes. 


(125  111.  334) 

People  ex  reL  Gbeenwood  et  al„  Highway  Comers,  v.  Boabd  of  Super- 

VISOES. 

(SuprcTne  Court  of  lllinoU.    June  16, 1888.) 

L  Jury— SuMMONiNO  and  Impaitblino— Prbsumption. 

Under  Rev.  St.  111.  c.  78,  %  13,  providing  that  if,  for  any  reason,  at  the  opening  of 
a  term  of  court,  the  panel  of  petit  jurors  shall  not  be  full,  the  olerk  shall  repair  to 
the  office  of  the  county  olerk,  and  draw  more  jurors,  till  the  panel  shall  be  filled, 
and  that  if,  before  that  time,  a  jury  is  needed,  the  court  shall  airect  the  sheriff  to 
summon,  etc.,  where  the  court  orders  the  clerk  to  issue  a  special  venire  to  the 
sheriff  for  a  given  number  of  jurymen,  no  proof  to  the  contrary  oelng  shown,  it  wlU 
be  presumed  that  the  clerk  repaired  to  the  office  of  the  county  derl^  and  drew  the 
jurors,  as  required  by  law. 

d.  8am&— Motion  to  Quash  Arbat—Appbal— Review. 

Upon  a  challenge  of  an  array  of  jurors  for  irregularity  in  obtaining  them,  the  re- 
fusal of  the  court  to  quash  the  panel  cannot  be  assignea  for  error  where  no.  injury 
is  shown. 

8.  Bridoes—Establishmbnt— -Pbocbbdinos  of  Board  of  Hiohwat  Ck>Min8SiONBBS— 
Evidence— Parol. 

Under  act  111.  1879,  in  relation  to  roads  and  bridges  in  counties  under  township 
organization,  section  110.  authorizing  the  highway  commissioners  of  a  town,  acting 
at  a  meeting  of  the  board,  to  determine  that  the  construction  or  repair  of  a  bridge 
within  their  town  was  necessary;  that  its  construction  or  repair  would  be  an  un- 
reasonable burden  on  the  town ;  that  the  cost  would  exceed  the  ordinary  amount 
of  taxation  for  bridge  purposes  in  the  town  for  one  year :  and  that  they  had  pro- 
vided for  one-half  the  necessary  expense;  also  requiring  them  to  make  and  keep  a 
record  of  such  facts,  and  making  it  the  duty  of  the  county  board,  upon  such  deter- 
mination, to  appropriate,  out  of  the  county  treasury,  the  other  half  of  such  neces- 
sary expense, — the  record  required  is  the  only  evidence  of  such  facts,  and  that,  be- 
ing defective,  cannot  be  supplied  by  parol  evidence. 

4.  Same— Unauthorized  Acts  of  County  Board— Estoppbi.. 

Under  act  111.  1879,  in  relation  to  roads  and  bridges  in  counties  under  township 
organization,  section  110,  which  requii*es  the  county  board,  upon  the  determina- 
tion, by  the  liighway  commissioners  of  a  town,  that  the  construction  or  repair  of 
a  bridge  within  their  town  is  necessary,  that  such  construction  or  repair  would  be 
an  unreasonable  burden  on  it,  that  the  cost  would  exceed  the  ordinary  amount  of 
taxation  for  bridge  purposes  in  the  town  for  one  year,  and  that  they  had  provided 
for  one-half  the  necessary  expense,  to  appropriate  the  other  half  or  the  necessary 
expense,  such  facts  are  jurisdictional;  and,  although  the  county  board  has  appro- 
priated a  certain  sum  without  legal  proof  of  their  determination,  its  acts  were  with- 
out authority,  and  no  further  appropriation  can  be  required. 

5.  Mandamus— Costs— Counties— Officers— Personal  Liability. 

In  a  proceeding  by  mandamus  by  highway  commissioners  of  a  town  against  a 
county  board  to  compel  an  appropriation  for  a  bridge  for  the  town,  upon  a  failure 
to  obtain  the  ma/ndamvs  they  are  liable  for  the  costs  in  their  capacity  as  oommis- 
sioners,  and  not  individually. 

Appeal  from  appellate  court.  Fourth  district. 

Proceeding  by  mfindamus  by  Peter  Greenwood,  J.  M.  Kendall,  and  John 
T.  Brown,  highway  commissioners  of  the  town  of  Wood  .River,  against  the 
board  of  supervisors  of  Madison  county,  to  compel  an  appropriation  of  one- 
half  of  the  cost  of  building  a  bridge  in  the  town  of  Wood  River,  Mandamus 
denied,  and  relators  appeal.  Rev.  St.  111.  c.  78,  §  12,  provides  that  if,  for  any 
reason,  at  the  opening  of  a  term  of  court,  the  panel  of  petit  jurors  shall  not 
be  full,  the  clerk  shall  repair  to  the  office  of  the  county  clerk,  and  draw  more 
jurors  till  the  panel  shall  be  filled;  and  that  if,  before  tliat  time«  a  jury  is 
needed,  the  court  shall  direct  the  sheriff  to  summon,  etc. 

Alexander  W.  Hope,  for  appellants.. 
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Shope,  J.  Various  errors  are  assigned  upon  this  record.  The  first  ariseis 
upon  the  ruling  of  the  circuit  court  in  respect  to  the  jury  to  which  the  issues 
were  submitted.  Appellants  objected  to  the  whole  array  of  jurors  because 
they  had  not  been  drawn  by  the  clerk  of  the  court  as  required  by  the  statute, 
but  had  been  selected  by  the  sheriff,  and  moved  to  quash  the  venire,  which 
motion  was  overruled.  By  agreement  of  parties,  the  statement  of  the  clerk 
as  to  the  manner  in  which  the  panel  of  jurors  was  obtained,  was  received. 
From  the  clerk^s  statement  it  appears  the  panel  was  obtained  upon  an  order 
of  the  circuit  judge,  made  the  preceding  Wednesday,  ordering  the  issuance  of 
a  special  venire  for  24  men,  and  upon  that  order  the  clerk  issued  the  writ  to 
the  sheriff.  And  this  is  all  the  evidence  disclosed  by  the  record.  The  objec- 
tion is  met  by  two  sufficient  answers:  First,  If  it  be  assumed  that  the  jury 
was  obtained  irregularly,  a  challenge  to  the  array  will  not  be  sustained  where 
it  is  not  also  shown  that  a  positive  injury  has  been  sustained  in  consequence 
of  the  court's  refusal  to  qutish  the  panel.  Wilhelm  v.  People,  72  111.  468;  cit- 
ing Mapes  V.  People,  69  111.  523.  There  is  no  pretense  here  of  injury  to  ap- 
pellants, or  that  the  tiial  was  not  fair.  What  the  jury  did  in  this  case,  as 
will  be  seen  hereafter,  was  to  return  a  verdict  as  directed  by  the  court.  The 
issues  were  taken  from  the  jury  entirely,  and  they  made  no  Independent  find- 
ing whatever.  And,  second,  there  is  nothing  in  this  record,  save  the  language 
of  the  motion  itself,  that  shows,  or  tends  to  show,  that  every  requirement  of 
the  statute  as  to  the  drawing  of  jurors  was  not  observed.  The  evidence  is 
that  the  panel  was  obtained  upon  an  order  of  the  judge  of  the  court  directing 
the  clerk  to  issue  a  special  venire  to  the  sheriff  for  a  given  number  of  jury- 
men. Non  constat  the  clerk  repaired,  as  by  law  required,  to  the  office  of  the 
county  clerk,  and  there  drew  the  24  names  from  the  proper  box,  and  inserted 
those  names  in  the  venire  issued  to  the  sheriff.  Presumptively,  the  clerk  did 
his  duty,  and  that  presumption  appellants  should  have  overcome  by  proof. 
The  record  contains  no  proof  whatever  tending  to  impeach  the  regularity  of 
the  panel,  or  the  qualifications  of  the  jurors. 

The  main  controversy,  however,  arises  upon  the  instiuction  given  by  tne 
court  directing  a  verdict  for  the  defendant.  As  the  case  stood  at  the  time  the 
instruction  was  given,  it  was  entirely  competent  for  the  court,  and  correct 
practice,  to  direct  a  verdict  lor  the  defendant,  for  the  reason  that  there  was 
notbeforethe  jury  sufficient  evidence  to  support  a  vei-dict  for  the  relators. 
But  b^ick  of  this  instruction  lay  the  action  of  the  court  in  rejecting*  the  evi- 
dence offered  by  the  relators.  If  the  offered  evidence  was  competent,  and 
tended  to  sustain  the  issues  on  behalf  of  the  relators,  its  rejection  was  errone- 
ous, and  the  instruction  improperly  given.  Under  the  practice  prevailing 
prior  to  the  present  statute  relating  to  mandamus,  the  alternative  writ  be- 
came the  foundation  of  all  subsequent  proceedings  in  the  case,  answering  the 
same  purposes  as  the  declaration  in  ordinary  actions.  This  being  so,  it  was 
necessary  that  the  alternative  writ  should  show  upon  its  face  a  clear  right  in 
the  relator  to  the  relief  demanded.  Therein  the  relator  was  required  to  dis- 
tinctly set  forth  all  the  material  facts  on  which  he  relied,  so  that  the  same 
could  be  admitted  or  travereed.  Trustees  v.  People,  12  111.  248.  The  statute 
referred  to,  (Starr  &  C.  p.  1584,)  while  it  has  changed  the  practice,  dispensing 
with  the  issuance  of  the  alternative  writ,  and  requiring  the  defendant  to  an- 
swer, plead,  or  demur  to  the  petition,  has  not  modified  or  dispensed  with  the 
common-law  requirement  resting  upon  the  relator  to  set  forth  and  show  a 
clear  and  indubitable  right  to  the  relief  demanded.  In  every  case,  to  entitle 
the  relator  to  relief,  it  must  appear  that  the  defendant  is  under  a  legal  obli- 
gation to  do  and  perform  the  act  required,  and  every  material  fact  necessary 
to  show  such  legal  duty  must  be  averred  in  the  petition.  Hall  v.  People,  57 
III.  307;  People  v.  City  of  Elgin,  66  111.  507;  People  v.  Village  of  Crotty,  93 
111.  180.  The  act  in  relation  to  roads  and  bridges  under  township  organiza- 
tion, approved  May  28, 1879,  and  in  force  July  1,  1879,  (Laws  1879,  p.  257,) 
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is  broad  and  comprehensive  in  its  terms  and  provisions,  embracing  within  its 
scope  the  establishment,  alteration,  construction,  repair,  maintenance,  and 
supervision  of  roads  and  bridges  within  organized  towns.  The  immediate 
control  and  supervision  of  roads  and  bridges  in  a  town  was  vested  in  three 
commissioners  of  highways,  who  were  required  to  meet  at  a  designated  time 
and  place,  and  to  organize  by  choosing  one  of  their  number  treasurer,  and 
tliereafter  to  fix  their  own  time  and  place  of  meeting;  and,  by  the  thirteenth 
section  of  the  act,  the  commissioners  were  required  to  "keep  a  correct  rec- 
ord of  their  proceedings  at  all  meetings."  Although  reference  is  here  made 
to  the  particular  act  named,  in  prior  as  also  in  subsequent  acts  sioiilar  pro- 
visions appear,  and  like  powers  were  vested  in,  and  duties  imposed  upon,  these 
boards  of  highway  commissioners;  and  they  are  now,  and  were  under  this  par- 
ticular act,  regarded  and  held  to  beAqtiasi  corporation,  powerless  to  act  except 
together  and  as  a  body,  {Commissioners  v.  Baumgartent  41  111.  254;  McManus 
V.  McDonough,  107  111.  95,)  and  of  which  action,  as  we  have  seen  under  the 
act  of  1379,  they  were  required  to  "keep  a  correct  record."  It  seems  dear  that 
the  same  rules  of  law  are  to  be  applied  to  this  corporate  body,  in  respect  to  its 
corporate  action,  and  the  evidence  of  such  action,  as  are  applied  toother  mu- 
nicipal corporations;  and  that  the  record  of  its  action,  required  by  law  to  be 
made  and  kept,  becomes  the  best,  and,  if  in  existence  and  capable  of  being  pro- 
duced, the  only  evidence  thereof.  The  110th  section  of  the  act  of  1879  provided 
under  what  circumstances  a  moiety  of  the  expense  of  the  construction  of  a  bridge 
in  any  town  might  be  borne  by  the  county.  To  avail  of  such  county  aid,  and  as 
the  basis  of  any  action  to  that  end  by  the  county  authorities,  it  must  appear  (1) 
that  a  necessity  existed  for  the  construction  or  repair  of  such  bridge;  (2)  its 
construction  or  repair  must  be  an  unreasonable  burden  on  the  town;  (3)  Uie 
cost  must  exceed  such  sum  as  could  be  raised  in  one  yetir  by  ordinary  taxa- 
tion for  bridge  purposes  in  the  town;  and  (4)  that  one-half  the  necessary 
funds  therefor  had  been  provided  by  the  town.  These  facts  are  by  the  law 
made  jurisdictional;  and,  without  their  existence  and  concurrence,  the  county 
board  was  without  power  to  appropriate  money  from  the  county  treasury  for 
the  purpose  stated.  The  determination  of  these  jurisdictional  facts  is  by  the 
act  left  to  the  commissioners  of  highways.  Acting,  as  alone  they  had  the 
power  to  act,  together  and  as  a  board,  at  a  meeting  of  the  board,  they  were  to 
dett^rmine  that  the  construction  or  repair  of  a  bridge  within  their  territorial 
jurisdiction  was  necessary;  that  its  construction  or  repair  would  bean  un- 
reasonable burden  on  the  town;  that  the  cost  thereof  would  exi^eed  the  sum 
that  could  have  been  raised  in  one  year  by  ordinary  taxation  for  bridge  pur- 
poses in  the  town;  and  that  they,  by  means  under  their  control,  had  provided 
for  one-half  the  necessary  expense,— of  which  determination  they  were  re- 
quired by  the  act  to  make  and  keep  a  record.  And  this  same  section  of  the 
act  (section  110)  made  it  the  imperative  duty  of  the  county  board,  whenever 
the  commissioners  of  highways  of  a  town  brought  themselves  within  the  pro- 
visions of  the  act,  to  appropriate  out  of  the  county  treasury  one-half  the  cost 
of  the  proposed  construction  or  repair.  In  the  case  under  consideration,  the 
commissioners  of  highways  of  Wood  River  township  sought  to  avail  of  the 
provisions  of  the  act  referred  to;  and,  if  the  case  made  by  their  petition  and 
proofs  was  such  as  to  bring  them  within  the  law,  the  writ  should  have  been 
awarded.  By  the  averments  of  relators'  petition  a  prima  facie  rase  was 
made.  Issue  being  taken  thereon,  it  became  necessary  for  relators  to  main- 
tain, by  competent  testimony,  the  truth  of  every  material  averment;  taking 
upon  themselves  the  same  burden  that  rests  upon  the  plaintiff  in  an  ordi- 
nary action  at  law  where  the  averments  of  thedecUiration  are  put  in  issue. 
To  meet  this  requirement  the  relators  produced  as  a  witness  the  town  clefk 
of  Wood  River,  wlio  was  also  the  clerk  of  the  commissioners  of  highways  for 
the  year  1882,  who  testified  that  the  commissioner  held  meetings  on  April 
19,  August  19,  and  September  2,  1882;  and,  on  his  being  asked  if  thecom- 
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missioners  of  highways  of  the  town  did  not  determine  to  huild  a  bridge,  an 
objection  was  interposed  by  the  defendants,  and  sustained  by  ihe  court.  This 
ruling  of  the  circuit  court  was  unquestionably  correct.  As  we  have  before 
stated,  the  determination  by  the  commissioners  of  highways  that  a  necessity 
existed  for  the  construction  or  repair  of  a  bridge,  as  a  basis  for  an  application 
to  the  county  board  for  county  aid  un  ier  the  statute,  was  an  exercise  of  a 
corporate  power  vested  in  the  commissioners  of  highways,  which  could  only 
be  at  a  meeting  of  the  commissioners,  and  be  shown  by  the  record  required 
by  the  law  to  be  made  and  kept.  Before  tbe  county  board  could  be  legally 
moved  in  the  matter,  or  any  legal  duty  be  cast  upon  them,  the  commissioners 
must  have  determined  that  such  necessity  existed,  and  have  preserved  the 
evidence  of  that  fact  in  their  record.  In  the  proceeding  then  before  the  cir* 
cuit  court,  the  corporation,  the  commissioners  of  highways,  could  only  speak 
by  their  record,  unaided  by  parol  testimony. 

The  principles  announced  seem  to  be  well  supported  by  authority.  Where 
the  law  requires  records  to  be  kept,  they  are  the  only  lawful  evidence  of  the 
action  to  which  they  refer,  and  such  record  cannot  be  contradicted  or  supple^ 
men  ted  by  parol.  The  whole  policy  of  the  law  would  be  defeated  if  they  could 
rest  partly  in  writing  and  partly  in  parol.  Stevenson  v.  Bay  City,  26  Mich.  44; 
Hall  V.  People,  21  Mich.  456;  Morrison  v.  City  of  Lavyrenae,  98  Mass.  219; 
Hunneman  v.  Fire-DisL^  37  Vt.  40;  Afayhew  v.  District  of  Gay  Head,  13 
Allen,  129.  So,  where  county  commissioners  and  township  trustees  were  re- 
quired by  law  to  keep  a  true  record  of  their  proceedings,  it  was  held  that  they 
could  '*only  speak  by  their  record"  when  legally  assembled.  Commistdoners 
y.  Chittooodt  8  Ind.  504.  And,  where  school-districts  are  required  by  law  to 
keep  an  account  of  their  proceedings  by  a  sworn  clerk,  such  proceedings  can 
only  be  proved  by  the  record.  Offered  parol  proof  was  rejected.  Jordan  v. 
School'Dist;  38  Me.  164.  And  in  respect  of  the  county  court  in  counties  not 
under  township  organization,  constituting  in  such  counties  the  county  board, 
having  the  management  and  control  of  the  fiscal  affairs  of  the  county,  it  was 
held  that,  in  matters  of  allowance  or  rejection  of  claims  against  the  county, 
the  records  of  the  court  are  the  only  admissible  evidence  of  their  otficial 
acts.    McHaney  v.  Marion  Co.,  11  III.  488. 

The  relators  read  in  evidence  the  record  of  the  commissioners  of  highway? 
of  August  19,  1882,  as  follows:  "The  amount  of  taxes  was  fixed  at  forty  (40) 
cents  for  bridges,  and  twenty  (20)  cents  for  roads;  for  making  and  repairing 
bridges,  86,000.40;  for  other  purposes,  82,100.01;  total,  $8,001.41.  Moved 
to  petition  county  for  aid  in  building  bridge  over  Wood  river.  Carried." 
And  offered,  in  that  connection,  to  prove  by  their  clerk  that,  at  the  meeting 
on  August  19th,  it  was  determined  to  build  the  particular  bridge;  that  it  was 
necessary  it  should  be  built;  that  its  construction  would  ^e  an  unreasonable 
burden  on  the  township;  that  a  tax  was  levied  by  the  commissioners  for  the 
purpose  of  providing  one-half  the  estimated  cost  therereof;  that  the  estimated 
cost  was  85,000;  and  that  tbe  memorandum  on  the  records  was  the  result  of 
the  determination  and  action  of  the  commissioners.  The  court  sustained  an 
objection  to  the  offered  testimony.  The  offered  testimony  was  in  the  highest 
sense  material;  and,  had  it  been  embodied  in  the  record  of  the  commissioners* 
it  would  have  tended  to  establish  every  material  averment  of  the  petition. 
But  the  imperfect  record  of  the  determination  and  action  of  the  commis- 
sioners could  not  thus  be  cured  and  aided  by  parol.  Considerations  of  the 
gravest  charactt^r  require  us  to  hold  that,  where  the  law  has  required  a  record 
to  be  kept  of  corporate  action  by  any  of  the  agencies  of  the  state,  the  record 
alone  can  be  resorted  to  to  establish  such  action  in  all  collateral  proceedings. 
Further  ofi'ers  of  proof  were  made  by  i-elators  in  respect  to  the  estimate  by 
the  commissioners  of  the  sum  needed  for  making  and  repairing  bridges  for 
the  year  1882,  including  one^half  the  cost  of  this  new  bridge;  that  an  esti- 
mate of  the  cost  of  this  bridge  was  procured  from  the  county  surveyor*  of 
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which,  however,  no  record  was  made;  of  the  rate  per  cent,  of  the  levy  for 
bridge  purposes;  of  the  amount  collected  and  turned  over  to  the  commission- 
ers,  and  what  part  of  it  was  for  this  new  bridge, — to  all  of  which  objection 
was  sustained.  As  will  be  seen,  every  material  fact  offered  to  be  proved  by 
parol' should  have  appeared  in  the  record  of  the  action  of  the  commissioners, 
or  was  capable  of  proof  by  the  public  records  of  the  county,  and  the  ruling  of 
the  circuit  court  was  correct.  Relators  did  read  in  evidence  their  petition  to 
the  county  board  asking  for  county  aid,  and  also  the  record  of  the  action  of 
the  county  board  thereon,  from  which  it  appeared  an  allowance  from  the 
county  treasury  was  made  of  S1,000.  The  fact  that  the  county  board  was 
petitioned  for  county  aid  might,  no  doubt,  be  shown  by  the  petition  itself; 
but  such  petition,  though  made  and  signed  by  the  commissioners,  cannot  be 
regarded  as  proof  of  the  facts  recited  tlierein,  so  as  to  supply  the  absence  or 
take  the  place  of  the  record  of  the  commissioners*  action  required  by  the  law 
to  be  kept. 

But  the  petition  itself  shows  upon  its  face  that  at  least  one  of  the  condi- 
tions precedent — provision  made  by  the  town  for  one-half  of  the  cost  of 
the  proposed  bridge— did  not  exist.  One-half  the  cost  was  S2,500,  and  only 
$2,200  of  the  amount  raised  was,  it  appears,  available  for  this  bridge. 
Wlien,  therefore,  the  court  was  asked  to  give  the  instruction  directing  a  ver- 
dict for  the  defendant,  it  was  manifest  there  was  no  evidence  authorizing  a 
verdict  for  the  petitioner.  The  most  that  can  be  said  of  this  record  of  the 
commissioners,  made  at  their  meeting  August  19th,  is  Uiat  it  tended  to  show 
that  the  commissioners  had  levied  a  tax  of  40  cents  for  bridge  purposes,  and 
20  cents  for  road,  the  sum  raised  thereby,  and  a  proposition  to  ''petition  the 
county  for  aid  in  building  bridge  over  Wood  river." 

None  of  the  facts  necessary  to  authorize  them  to  demand  aid  from  the  county 
are  shown  thereby  to  have  been  found  or  determined  by  the  commissioners. 
It  was,  however,  shown  that  the  county  board  appropriated  S1>000  for  that 
purpose,  and  it  is  contended  that  the  county  is  estopped  thereby  to  question 
the  validity  and  sufficiency  of  the  action  of  said  commissioners  of  highways. 
Unless  the  county  board,  by  its  action  in  making  the  appropriation  of  ;|^1,000, 
in  a  case  where,  umler  the  law,  they  were  not  required  or  authorized  to  make 
any  appropriation  whatever,  is  estopped  from  afterwards  refusing  to  make  a 
further  unlawful  appropriation  of  4^1,500,  there  was  no  competent  evidence 
before  the  jury  proving,  or  tending  to  prove,  the  several  material  averments 
of  relators'  petition.     That  the  action  of  the  county  board  in  making  the 
$1,000  appropriation  was  wholly  unauthorized,  because  of  the  non-existence 
of  one  or  more  of  the  jurisdictional  facts,  seems  clear.     And  while  it  is  true 
that  the  county  board  is  vested  wilh  the  control  and  management  of  the  fiscal 
aifairs  of  the  county,  its  ()Owers  are  such  only  as  are  given  it  by  tlie  law. 
Within  the  scope  of  the  powers  granted  or  necessarily  implied,  it  may  act. 
But  we  cannot  lend  our  sanction  to  the  doctrine  that  an  illegal  and  unauthor- 
ized exercise  of  power  by  a  municipal  corporation  can  be  made  the  basis  for 
compelling  a  repetition  of  such  illegal  act.    The  doctrine  here  announced  is 
not  at  all  inconsistent  with  former  rulings  of  this  court,  that  in  a  proper  case 
the  doctrine  of  estoppel  may  be  invoked  against  municipal  corporations.    This 
case  presents  none  of  the  elements  necessary  to  an  application  of  the  doctrine 
of  estoppel.     The  court  properly  gave  the  instruction  complained  of.    The 
relators  had  wholly  failed  to  support,  by  competent  testimony,  the  jurisdic- 
tional facts  necessary  to  the  maintenance  of  their  petition.    There  were  no 
controverted  questions  of  fact  to  be  passed  upon  and  settled  by  the  jury,  and 
no  testimony  upon  which  a  verdict  for  the  relators  could  have  rested  had  one 
been  returned.    In  such  case  the  practice  is  well  settled  that  the  court  may 
direct  a  verdict  for  the  defendant. 

The  modification  by  the  appellate  court  of  the  judgment  of  the  circuit  courtp 
in  respect  of  costs,  was  clearly  correct.    The  proceeding  was  begun  and  con« 
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ducted  by  appeTlants,  not  as  indiviJuals,  but  in  their  official  character  of  com- 
missioners of  highways,  and  appellee*s  costs,  for  which  it  was  entitled  to 
judgment,  were  properly  made  a  charge  upon  relators  in  the  ca|)acity  in  which 
they  sued.  Perceiving  no  error  in  the  judgment  of  the  appellate  court,  it  is 
affirmed. 


(126  in.  48)  ^  r^  ^  ^,    ^       ^ 

Beed  r.  Ohio  &  M.  Ry.  ^. 
(Supreme  Court  of  tUinois*    Jaue  16, 188S.) 

1.  RAn^ROAD  CoMPAKiBS— Chabt^bs  AiYD  Franchisbs— Tbansfbbs-^Eyidbxge—Dbbo 

OF  Mastbb  in  Cranobbt. 

Evidence  of  a  mortgage  executed  by  a  railroad  company  and  a  deed  of  a  master  m 
chancery  purporting  to  o<Hir»-y  the  railroad  property  and  franchises  in  pursuance 
of  a  decree  of  foreclosare  is  not  sufficient  to  show  the  acquisition  of  the  rlt?  hts  and 
privUeges  of  the  road  conveyed,  as  the  master's  deed  Is  prima  JoaM  evidence  of  the 
regularity  of  the  sale,  but  is  not  evidence  of  the  decree  under  which  the  sale  was 
made. 

2.  Eminent  Domain— Procbdubb—Plbadino—Epfbct  of  Answeb. 

While  under  the  statutes  of  Illinois  no  other  picadiugs  than  the  petition  are  neces- 
sanr  in  proceedings  to  condemn  lands,  an  answer  by  defendant,  denying  each  ma- 
terial allegation  except  the  ownership  of  the  land,  does  not  enlarge  or  restrict  the 
burden  cast  upon  the  peiitioner  to  make  out  such  a  case  as  entitled  him  to  appro- 
priate the  lanoL 
8.  Samb— Petition— Allegation  of  Inability  to  Aobeb  on  Compensation. 

A  petition  to  condemn  land  to  the  uses  of  a  railroad  cannot  be  maintained  where 
there  is  no  allegacion  as  to  the  inability  of  the  company  to  agree  with  the  owner  as 
to  the  price  to  be  paid  for  the  land. 
i.  Same — Compensation— Measure. 

The  price  to  be  paid  by  a  railroad  company  for  land  taken  under  eminent  domain 
is  its  value  for  any  purpose  for  which  it  is  shown  by  the  evidence  to  be  available, 
and  not  simply  its  value  as  land  as  it  is  at  the  Ume. 

Appeal  from  Gallatin  county  court;  E.  D.  Younoblood,  Judge, 

12.  Cope^  for  appellant.    C.  A,  Belcher  and  Hanna  (€*  Adams,  for  appellee. 

Per  Curiam.  This  was  a  proceeding  by  appellee  to  condemn  10  acres  of 
land  lying  outside  of  its  right  of  way,  for  the  purpose  of  taking  therefrom 
sand,  rock,  gravel,  and  earth  for  ballast,  and  to  maintain  its  roadway.  The 
petition,  after  averring  ihe  incorporation  of  petitioner,  and  that  it  has  for  10 
years  owned  and  operated,  and  is  now  operating,  a  line  of  railway  through 
Gallatin  county,  avers  that  by  an  act  of  the  legislature  of  Illinois,  apuroved 
February  25, 1867,  a  charter  was  granted  to  the  Illinois  Southeastern  Jiailway 
Company,  by  which  it  was  authorized  to  build,  construct,  equip,  and  maintain 
a  railroad  through  Gallatin  county,  and  for  that  purpose  to  condemn  right  of 
way:  and  in  addition  thereto  said  railway  company  was  authorized  and  em- 
powered by  its  charter  to  condemn  other  lands  besides  that  required  for  right 
of  way,  for  the  purpose  of  procuring  sand,  gravel,  sLone,  and  earth  and  other 
material  for  the  purpose  of  constructing  and  maintaining  said  railroad.  That 
under  certain  foreclosure  proceedings  against  said  Illinois  Southeastern  Bail- 
way  Company,  the  petitioner,  by  purchase,  became  the  owner  of  all  the  prop- 
erty, rights,  and  franchises  belonging  to  said  railway,  whereby  petitioner  be- 
came authorized  and  empowered  to  operate  and  maintain  said  railroad,  with 
all  the  rights,  powers,  and  franchises  delegated  to  said  last-named  company 
by  virtue  of  its  charter  and  the  laws  of  this  state.  That  in  order  to  procure 
rock,  gravel,  earth,  and  sand  to  properly  ballast  and  maintain  said  railroad  and 
improve  the  same,  it  is  necessary  to  take  and  appropriate  other  lands  than  that 
included  in  the  right  of  way  thereof  through  Gallatin  county.  The  land  sought 
to  be  taken  is  then  described,  and  it  is  averred  that  the  company  has  in  aaid 
county  no  suitable  material  for  the  purposes  named,  on  its  right  of  way.  It 
is  alleged  that  appellant,  who  is  made  defendant,  is  the  owner  of  the  land 
sought  to  be  appropriated.  The  defendant,  appellant,  answered,  denying  each 
material  allegation  of  the  petition  except  the  ownership  of  the  land  sought  to 
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be  apt>ropiiated.  The  case  was  submitted  to  a  Jary^  who  returned  a  verdict 
fixing  the  compensation  to  be  paid  the  land-owner,  and  the  court  entered  the 
usual  order  thereon. 

While  under  the  statute  no  other  pleadings  than  the  petition  is  required,  it 
is  manifest  that  the  answer  filed  neither  enlarged  nor  restricted  the  burden 
cast  bj  law  upon  the  petitioner,  to  make  such  a  case  as  cle;irly  entitled  it  to 
take  and  appropriate  the  land  souglit  to  be  taken.  Smith  v.  Railroad  Co., 
205  111.  611. 

It  is  contended  by  appellee  railway  company  that  under  and  by  virtue  of  the 
deed  of  the  master  in  chanceiy,  made,  as  is  alleged,  in  pursuance  of  a  decree 
of  foreclosure  against  the  Illinois  Southeastern  Railway  Company,  it  suc- 
ceeded to  b.A  the  rights,  privileges,  and  franchise  of  sa'd  last-named  company, 
and  is  by  the  charter  of  said  company  authorized  to  appropriate  the  land  of 
appellant  for  the  purposes  shown.  No  discussion  of  this  question  is  necessary, 
as  no  conveyance  of  the  property  and  franchise  of  the  Illinois  Southeastern 
iiailway  Company  is  shown  in  tliis  record.  The  petitioner  introduced  in  evi- 
dence a  mortgage  made  by  said  company,  and  a  deed  executed  by  the  master 
in  olianci'ry  of  the  circuit  court  of  the  United  States  for  the  Southern  district 
of  Illinois,  purporting  to  be  made  in  pursuance  of  a  decree  of  foreclosure  en- 
tered in  said  court,  conveying  the  property  and  franchise  of  said  corporation 
to  one  Bloodgood,  and  conveyances  vesting  whatever  title  Bloodgood  derived 
by  said  master's  deed,  in  petitioner;  but  no  proceeding  or  decree  upon  which 
said  deed  was  based  was  produced.  By  section  83,  c.  72,  Be  v.  St.,  the  mas- 
ter's deed  is  made  prima  facie  evidence  that  the  provisions  of  the  law  relating 
to  the  sale  has  been  complied  with,  and  it  is  only  in  case  of  the  loss  or  destruc- 
tion of  the  record  of  the  decree  tiiat  such  deed  becomes  prima  facie  evidence 
of  the  recovery  and  existence  of  the  decree.  If  petitioner  desired  to  insist 
upon  any  right  acquired  under  that  deed,  it  should  have  produced  a  decree  of 
the  court  authorizing  a  sale  and  deed.  The  deed  is  evidence  of  the  regularity 
of  the  sale,  but  not  of  the  prior  proceedings  authorizing  it.  Fischer  v.  Esla- 
man,  Gb  111.  78.  But,  independently  of  these  considerations,  this  proceeding  is 
clearly  erroneous.  In  all  cases  when  private  property  may  betaken  for  public 
uses,  proceedings  to  condemn  are  authorized  only  when  '*the  compensation  to 
be  paid  for,  or  in  respect  of,  the  property  sought  to  be  appropriated  or  damaged, 
*  *  *  cannot  be  agreed  upon  by  the  parties  interested,"  unless  the  owner 
is  inciipable  of  consenting,  or  his  name  and  residence  is  unknown,  or  be  be  a 
non-resident  of  the  state.  Section  2,  c.  47,  Starr  &  0.  St.  p.  1042.  If  the 
right  to  condemn  appellant's  land  for  the  purposes  here  sought  be  conceded, 
such  proceedings  are  permitted  by  the  statute,  whether  for  the  purpose  of  ac- 
quiring land  or  materia),  only  in  the  event  that  the  corporation  seeking  the 
appropriation  is  unable  to  agree  with  the  owner  for  the  purchase  of  the  same. 
Sections  18, 19,  c.  114,  p,  1312,  Starr  &  C.  St. ;  Railroad  Co,  v.  Chambeilain,  84 
111.  333;  Bowman  v.  RaUway  Co,,  102  111.  470.  Nor  if  it  be  conceded  that  ap- 
pellee railway  company  succeeded  to  all  the  rights  and  privileges  of  the  Illi- 
nois Southeastern  Railway  Company,  under  the  charter,  will  it  affect  Uie 
question  under  consideration.  By  the  fifth  section  of  its  charter  that  com- 
pany was  given  the  right  to  acquire  and  hold  property  for  its  corporate  pur- 
poses, and  it  is  provided  that,  "in  case  of  disagreement  as  to  theriglitof  way, 
price  of  land  or  lands,  or  other  privileges  embraced  in  this  section,  the  same 
may  be  condemned,"  etc.,  under  the  eminent  domain  laws  in  force.  2  friv. 
Laws  1867,  p.  751.  The  taking  of  private  property  by  the  ewercise  of  the 
right  of  eminent  domain  is  in  derogation  of  common  right,  and  the  g'-ant  of 
power  for  its  exercise  must  be  strictly  followed.  We  have  held  in  numerous 
cases  that  the  averments  in  petitions  for  condemnation  need  not  be  in  th«« 
language  of  the  statute,  but  that  any  allegation  showing  affirmatively  that  the 
corporation  has  been  unable  to  agree  with  tiie  land-owner  in  lespect  of  Uie 
compeusation  to  be  paid  will  suthce.    Railroad  Co.  v.  Chamberlain^  84  LI. 
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883;  Botoman  y.  Railway  Co.,  102  HI.  459.  Bat  there  is  in  the  petition  and 
proof  in  this  case  a  total  want  of  any  reference  to  the  jurisdictional  fact  of  the 
inability  of  appellee  railway  company  to  agree  with  the  land-owner  as  to  the 
compensation  to  be  paid.  There  seems  to  have  been  no  effort  made  to  pur> 
chase  the  land,  or  agree  on  the  compensation  or  price  to  be  paid  therefor,  be^ 
fore  resorting  to  this  proceeding.  The  petition  was  clearly  insufficient  to  give 
the  court  jurisdiction,  or  to  entiile  the  appellee  company  to  appropriate  appel- 
lant's land. 

Namerous  eiTora  are  pointed  out  in  the  rulings  of  the  court  in  modifying 
the  defendant's  instructions.  Only  one  is  of  s^ifficient  importance  to  require 
discussion.  The  second  instruction  asked  by  defendant  told  the  jury,  in  effect, 
that  the  compensation  to  be  paid  to  the  defendant  land-owner  for  the  land 
taken  was  its  value  "for  any  purpose  for  which  it  was  shown  by  the  evidence 
to  be  available. "  The  modification  consisted  in  striking  out  the  words  quoted, 
and  confining  the  value  to  the  worth  of  the  Ir  iid,  "as  land  as  it  is  at  this  time,  as 
shown  by  the  evidence."  The  modification  was  improper.  The  present  mar- 
ket value  of  the  land  taken  furnishes  the  true  basis  for  determining  the  com- 
pensation to  be  paid  the  land-owner  for  land  taken  and  appropriated  to  the  pub* 
lie  use.  This  value  of  the  land  is  to  be  determined  by  the  jury  from  the  evi- 
dence, either  as  furnished  by  the  testimony  of  witnesses,  or  by  their  personal 
inspection  of  the  premises;  and  in  so.  far  as  its  adaptability  to  uses  other  than 
that  to  which  it  is  applied  enhances  or  fixes  its  present  market  value,  such 
uses  are  competent  to  be  considered  by  the  jury.  Haslam  v.  Railroad  Co.^ 
64  111.  853;  Railroad  Co.  v.  Jacobs,  110  III.  414;  Railway  Co.  v.  ]Valsfi,  lOS 
111.  253;  Dupuis  v.  Railway  Co.,  115  111.  98,  3  N.  E.  Kep.  720;  Railway  Co. 
V.  Moore,  15  N.  E.  Hep.  764,  (opinion  March  term,  1888.) 

The  judgment  of  the  county  court  is  reversed,  and  the  cause  remanded  to 
that  court. 


(125  in.  326) 

Both  o.  ACighalis  et  aL 
(S^tpreme  Court  of  Illinois.   June  IS,  1888.) 

L  Dexd— To  Tatm  Effxot  attbr  Dbath  of  Donob— Effbot. 

A  deed  by  which  a  husband  purports  to  convey  in  trust  for  the  heirs  of  his  wife 
one  undivided  half  part  of  his  real  and  personal  estate,  claims,  money,  and  demands 
whioh  he  may  leave  at  the  time  of  his  death,  reserving  to  himself  free  control  and 
disposal  of  all  his  estate  during  his  life-time,  cannot  operate  as  a  present  convey- 
ance of  the  property  he  then  owned,  to  take  effect  in  possession  at  nis  death,  it  re- 
ferring expressly  to  what  he  may  leave  at  his  death,  and  is  therefore  void  as  a  con- 
veyance. 

3*  Trusts— UNCBRTAnnT  of  Dbscription— Tbstambntart  Disposition— Formalitibs. 
Such  a  deed  cannot  be  supported  as  a  declaration  of  trust,  it  disclosing  no  exist- 
ing property  right  in  any  <fistinot  subject-matter,  and,  not  having  been  executed 
with  the  formalities  entitling  it  to  be  admitted  to  probate,  it  cannot  take  effect  aa 
a  testamentary  disposition. 

Error  to  circuit  court,  St.  Clair  county;  Amos  Watts,  Judge. 

Wm,  Winkleman,  for  plaintiff  in  error.  /.  M.  Hay,  A.  S.  Wilderman,  and 
/.  M.  HamUl,  for  defendant  in  error  Michalis.  W,  C.  Kueffner^  for  defend- 
ants in  error  Gotschalk  and  others. 

MuLEEY,  J.  This  writ  of  error  is  prosecuted  to  reverse  a  decree  of  the  cir- 
cuit court  of  St.  Clair  county  dismissing,  on  the  hearing,  a  bill  in  equity,  filed 
by  the  plaintiff  in  error  against  the  defendants  in  error.  The  object  of  the 
bill  is  to  subject  an  undivided  half  of  the  estate  of  George  Heberer,  after  the 
payment  of  debts,  to  an  alleged  trust.  The  facts  disclosed  by  the  bill,  and 
established  by  the  proofs,  are  in  substance  these:  In  the  year  1867,  and  prior 
thereto,  George  Heberer  and  his  wife,  Sarah,  were  living  in  Belleville,  St* 
Clair  county.  George  was  then  the  owner  of  property,  real  and  personal,  to 
the  amount  of  about  $20,000.    Sarah  was  a  widow,  and  the  owner  of  some 
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property*  when  George  married  her.  He  bad  nothing,  though  he  proved  to 
be  a  quite  thrifty,  saccessful  business  man.  Keither  of  them  had  any  chil- 
dren, or  descendants  of  children.  On  the  5th  day  of  November,  1867,  George 
Bteberer  executed  and  delivered  to  John  M.  Stolberg  the  following  instru* 
ment :  "  Know  all  men  by  these  presents,  that  I,  George  Heberer,  of  Belleville, 
St.  Clair  county,  DL,  for  and  in  consideration  of  the  love  and  affection  which 
I  bear  to  my  wife,  Sarah  Heberer,  and  to  her  relations,  and  also  in  the  sum 
of  one  dollar,  to  me  paid  by  John  M.  Stolberg,  trustee,  for  the  purpose  here- 
inafter set  forth,  at  and  before  the  ensealing  and  delivery  hereof,  tlie  receipt 
whereof  1  do  hereby  acknowledge,  have  given,  granted,  released,  and  con- 
firmed, and  by  these  presents  do  give,  grant,  release,  and  confirm,  unto  the 
said  John  M.  Stolberg,  trustee,  the  undivided  half  part  (})  of  my  real  and 
personal  estate,  claims,  money,  and  demands,  wliich  1  may  leave  at  the  time 
of  my  death,  after  the  payment  of  all  my  just  debts.  To  have  and  to  hold  the 
said  undivided  half  of  my  real  and  personal  estate,  money,  claims,  and  de- 
mands, which  I  may  leave  at  the  time  of  my  death,  after  the  payment  of  my 
just  debts,  in  trust  for  the  heirs  of  my  wife,  the  said  Sarah  Heberer:  provided, 
however,  if  I,  the  said  George  Heberer,  should  die  before  my  wife,  the  said 
Sarah  Heberer,  then,  and  in  that  case,  this  deed  is  to  be  null  and  void,  and  of 
no  effect:  and  provided,  also,  that  I  hereby  resume  to  myself  the  absolute  and 
free  control  and  disposal  of  all  my  real  and  personal  estate,  claim,  money, 
and  demands  during  my  life-time.  In  witness  whereof  I,  the  said  George  He- 
berer, have  hereunto  set  my  hand  and  seal  this,  the  5th  day  of  November,  A. 
D.  1867.  George  Heberer.  [Seal.]"  Stolberg  at  no  time  ever  exercised, 
or  attempted  to  exercise,  as  trustee  or  otherwise,  any  authority,  or  control 
over  the  property  owned  by  Heberer,  at  the  date  of  the  instrument,  or  which 
he  subsequently  acquired,  and  the  evidence  shows  that  Heberer  contrived  to 
exercise  the  same  dominion  and  control  over  it  after  the  making  of  the  instru- 
ment that  he  did  before.  Thus,  on  the  26th  of  February,  1868,  Heberer  and 
his  wife  executed  a  deed  for  lot  46,  on  Eichland  street,  in  Belleville,  to  John 
B.  Willie,  which  was  owned  by  Heberer  at  the  time  of  the  conveyance  to 
Stolberg,  the  consideration,  as  expressed  in  the  deed,  being  $3,350.  Shortly 
after  the  conveyance  to  Stolberg,  Heberer  and  his  wife  moved  from  Belleville 
to  Freeburg,  a  village  in  the  same  county,  where  they  lived  together  up  to  the 
time  of  her  death,  which  occurred  on  the  1st  day  of  September,  1878.  She 
died  intestate,  leaving  the  following  nephews  and  nieces  as  her  next  of  kin, 
and,  with  the  exception  of  her  husband,  her  only  heirs  at  law,  namely.  Ma- 
ria Gotschalk,  Pauline,  Louis,  and  Christopher  Wiegand,  Maria  Westenberger, 
and  Adam  Schrodt,  defendants  in  error,  and  Adam  Roth,  plaintiff  in  error. 
About  three  months  after  her  death  George  Heberer  married  Louisa  Knampert, 
now  Louisa  Michalis.  On  the  24th  day  of  August,  1885,  George  departed  this 
life  testate.  By  his  will,  which  was  duly  admitted  to  probate,  he  gave  to  bis 
wife  his  entire  estate,  with  the  exception  of  two  smadl  legacies,  amounting 
to  $55  only,  and  nominated  her  as  his  executrix.  On  the  15th  day  of  Decem- 
ber, 1885,  his  widow  intermarried  with  the  defendant  in  error  Louis  Michalis. 
It  appears  that  of  the  personal  assets  bc^longing  to  the  estate  there  is  now  on 
hand  $6,841.18;  also  the  following  real  estate:  Lot  29,  Abend's  Third  ad- 
dition to  Belleville,  valued  at  $1,500,  and  lot  11,  village  of  Freeburg,  valued 
at  $1,200. 

The  theory  of  plaintiff  in  error  is  that  by  virtue  of  Heberer's  deed  to  Stol- 
berg a  present  interest  in  all  the  former's  property,  real  and  personal,  passed 
at  once  upon  its  delivery  to  the  latter,  to  be  held  by  him  for  the  use  of  Mrs. 
Heberer's  heirs,  to  take  effect  in  possession  upon  Heberer's  decease.  It  is 
clear  enough  that,  unless  this  view  can  be  maintained,  the  court  below  very 
properly  dismissed  the  bill.  There  seems  to  us,  however,  insuperable  objeo- 
tions  to  the  theory  of  the  bill,  which  counsel  for  the  heii-s  of  Mrs.  Heberer 
have  not  so  much  as  alluded  to.    The  instrument,  it  will  be  observed,  doesr 
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not,  as  counsel  assnme,  piiri)ort  to  convey  an  undivided  half  of  the  property 
-which  he  then  owned;  but,  oti  the  contrary,  only  that  which  be  might  '* leave 
at  the  time  of  his  death,  after  the  payment  of  all  his  just  debts."  What  por- 
tion of  the  effects  he  then  owned,  if,  indeed,  any  at  all,  would  be  on  hand  at 
the  time  of  his  death,  and  thus  brought  within  the  terms  of  the  ^rant,  was  at 
that  time,  as  is  manifest,  a  matter  of  pure  conjecture.  This  being  so,  it  is 
clear  that  no  present  estate  or  interest  in  the  property  then  owned  by  him 
could  have  passed  by  this  deed,  and  it  therefore  foUowsil  as  a  legal  sequence, 
that  the  instrument  in  question,  considered  as  a  conveyance,  was  and  is  sim- 
ply void.  This  conclusion  rests  upon  the  fundamental  principle  thatt  a  deed 
takes  effect  upon  its  delivery,  if  at  all.  Cline  v.  J<mes,  111  111.  5C3.  Had 
the  instrument  in  question  been  a  will,  there  would  have  been  no  difficulty  in 
the  ciise,  for  a  will  speaks  only  from  the  death  of  the  testator,  and  operates 
on  property  then  on  hand.  Suppose,  however,  it  be  assumed,  for  the  purposes 
of  the  argument,  that  the  legal  estate  in  the  property  passed  by  virtue  of  the 
deed  in  question  to  Stolberg  upon  its  delivery,  as  is  claimed  by  counsel,  could 
the  trust  theory  of  the  bill  be  maintained?  It  is  not  perceived  how  it  could 
be,  so  far  as  the  real  estate  is  concerned.  As  respects  it  the  deed  clearly  does 
not  contemplate  a  trust  of  any  kind,  notwithstanding  the  term  "trust"  is  used 
in  it.  It  will  be  noted  that  no  act  or  duty  to  be  performed  by  Stolberg  in  re- 
spect to  the  property  is  enjoined  or  pointed  out.  Leaving  out  of  view  the  ob- 
jection stated,  it  is  simply  a  conveyance  to  one  person  in  trust  for  othei-s,  and 
in  this  respect  presents  the  clear  case  of  an  executed  use  instead  of  a  trust.  It 
is  a  familiar  rule  that,  where  a  conveyance  is  made  either  for  life  or  in  fee  to 
one  person  for  the  use  of  another,  the  latter  will  take,  under  the  statute  of 
uses,  the  legal  estate.  The  same  construction  follows  where  the  word  "  trust" 
is  used  instead  of  the  word  "use."  Thus,  by  a  conveyance  to  A.  in  trust  for 
B.,  the  latter  takes  both  the  legal  and  equitable  estate,  and  A.  takes  nothing. 
If  the  instrument  under  considemtion  had  simply  conveyed  a  specifically  de- 
scribed piece  of  land  to  Stolberg  in  trust  for  the  heirs  of  Mrs.  Heberer,  all  the 
other  provisions  of  it  remaining  as  they  are,  Heberer  would  have  taken  an 
estate  for  life  by  way  of  resulting  use,  and  the  heirs  of  Mrs.  Heberer,  upon 
his  decease,  would  have  taken  the  legal  as  well  as  equitable  estate  in  rera^dn- 
der,  expectant  upon  the  det-ermination  of  his  life-estate.  This  being  so,  their 
remedy  would  be  at  law,  and  not  in  equity.  The  hypothetical  case  here  put, 
and  the  observations  made  upon  it,  must  be  understood  as  a  mere  argument  to 
show  that  in  no  event,  so  far  at  the  real  estate  is  concerned,  can  the  present 
bill  be  maintained  upon  the  theory  that  the  property  sought  to  be  recovered 
is  a  trust-estate. 

It  is  urged  by  counsel,  however,  that,  conceding  the  deed  to  be  void  as  a 
conveyance,  it  may  nevertheless  be  given  effect  as  a  declaration  of  trust.  It 
is  unquestionably  true  that  where  one,  for  a  valuable  consideration,  attempts 
to  make  a  conveyance  of  property  to  another,  and  by  some  casualty  or  inad- 
vertence the  instrument  is  defective  and  inoperative  as  a  conveyance,  a  court 
of  equity  will,  in  a  proper  case,  treat  the  instrument  as  a  declaration  of  trust 
or  as  a  contract  for  a  conveyance,  as  the  circumstances  may  require.  But 
this  doctrine  has  no  application  to  a  case  like  the  present,  where  an  essential 
element  of  the  trust  is  wanting.  An  existing  property  right  in  or  to  some 
distinct  subject-matter  is  essential  to  the  existence  of  every  trust,  and  any 
instrument,  however  perfect  otherwise,  which  fails  to  disclose  this,  cannot 
properly  be  established  as  a  decLiration  of  trust.  We  regard  the  instrument 
under  consideration  in  the  nature  of  a  testamentary  provision,  and  it  was  so 
treated  by  all  the  parties.  Tl>e  so-called  trustee  never  attempted  to  exercise 
any  control  over  the  property  of  Heberer,  and,  as  we  have  already  seen,  the 
latter  exercised  the  same  dominion  over  it  after  the  conveyance  that  he  did 
before  it.  Of  course,  the  instrument  cannot  be  given  effect  as  a  testamentary 
disposition,  for  the  reason  it  has  not  been  so  executed  as  to  entitle  it  to  pro- 
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bate,  and  give  it  effect  as  such.  Badgley  ▼.  Votrain^  68  III.  25.  The  com- 
plainant set  up  in  the  bill  an  alleged  agreement  between  Hebarer  and  nm 
wife,  by  which  the  latter  was  indtrutsd  to  relinquish  her  right  of  dower  in  cer- 
tain real  estate  belonging  to  her  husband  as  the  consideration  for  the  deed  to 
Stolberg.  Tfie  proofs  wholly  fail  to  sustain  the  bill  in  this  respect.  But  in 
the  V  ew  we  take  of  t'l**  case'tlie  pi  oof  of  that  ciiarge  would  not  have  changed 
the  result.  The  authoritied  cited  by  counsel  for  plaintiff  in  error  we  do  not 
regard  as  in  point.    Decree  al)\rmed. 


(125  111.  440) 

SAMTSTBaEt  et  al.  v,  Brad^haw  et  al. 

(Supreme  Court  of  Illinois,    June  16, 1888.) 

L  Feaudulewt  Coxtktances— What  Comstitutbs— Dobds  or  Tbust— N'OfiKAi.  Coar- 

6IDBRATI0N  MORB  TtfAN  Ao'lOAJ^. 

The  execution  of  a  deed  of  trust  on  real  estate  to  securo  a  debt  of  $3,000,  when  4n 
fact  only  about  half  that  amouuc  is  due,  Is  not  in  f  tself  sufficieul  to  snow  the  d^aad 
U  be  fraudulent  and  void  as  to  other  creditors,  where  vhe  value  of  the  real  estate  ««» 
found  to  be  uci  $650. 

2.  Same— EviDBNCB— Declahations  of  Gbantob. 

In  pn  action  bv  an  execution  creditor  against  trust  creditors  to  set  aside  a  deed 
o'C  trust  as  fraudulent  as  to  other  creditors,  the  statement  of  the  grantor,  after  the 
sale  under  the  deed,  to  a  tenant  of  the  premises,  who  had  gone  Lato  possession  ue- 
fore  the  sale,  that  he  would  have  to  let  the  trust  creditors  have  the  property  to 
keep  the  execution  creditor  from  selling  it;  that  he  would  not  pay  the  letter's  debt 
if  he  could  help  it,— is  not  competent  evidence  against  dtdfendanta  to  show  that  the 
deed  was  fraudulent. 

8.  Bamb— Secret  Trusts— Evidence. 

In  an  action  to  set  aside  a  deed  of  trust  on  real  estate  to  secure  a  debt,  on  the 
ground  of  a  fraudulent  sec i-et  trust  between  the  insolvent  grantor  ti^a  the  creditors 
secured  thereby,  proof  that  the  trust  creditors  had  purchased  a  lo\.  of  the  debtor's 
personal  property  which  had  been  sold  under  an  execution,  and  afterwards  sold  it 
back  to  him  at  cost  and  interest,  and  had  taken  tka  assignment  of  a  prospective 
judgment,  and  out  of  it  paid  an  execution  against  the  debtor,  and  credited  the 
balance  on  a  debt  he  owed  them,  is  insufadent  to  show  such  secret  trust  as  will 
avoid  the  deed. 

4.  MoRTOAOES  —  Deeds  of  Trust  — >  Salb  undbb  Power  —  Aotiok  to  ^et  Aside  ^ 
Plbadino. 

A  sale  under  a  deed  of  trust  will  not  be  disturbed  for  an  alleged  defect  in  the  no- 
tice of  sale,  where  the  bill  filed  for  the  purpose  oontaioa  no  allegation  to  that  effect^ 
but  seeks  to  set  it  aside  as  a  fraud  on  creditors. 

Error  to  appellate  court,  Fourth  district. 

-R.  8.  SatDyei'  and  Wise(&  Davis,  for  plaintiff  in  error. 

Sheldon,  C.  .. .  On  November  29,  1879,  Seth  t.  Sawyer  and  Robinson  S. 
Sawyer  purchased  at  sheriff's  sale,  under  an  execution  upon  a  judgmt^iit  in 
their  favor  against  George  T.  Brown,  for  $^60,  and  costs  of  suit  recovered  at 
the  February  term.  1S79,  of  court,  lot  39,  in  Penitentiary  Plat  addition  to  Al- 
ton, as  the  property  of  said  Brown,  and  subsequentlf  received  a  sheriff's  do<jd 
therefor.  On  April  6, 1878,  said  Brown  executed  to  Metcalfe  and  Bradahavir 
a  deed  of  trust  upon  said  lot  39  to  secure  the  payment  of  a  note  from  Brown 
to  Metcalfe  and  Bradshaw,  of  even  date  with  the  de<^d  of  trust,  for  ^,IK)0, 
payable  one  year  after  date,  with  10  per  cent,  interest.  On  July  26,  1679, 
•Metcalfe  and  Bradshaw  caused  said  lot  39  to  be  sold  at  public  sale  under  the 
deed  of  trusb  for  the  siUisfaction  of  said  note,  and  at  the  sale  the  lot  wad 
fltrucl^  off  and  sold  to  Bifulshaw  for  the  sum  of  one  dollar,  and  he  received  a 
trustee's  deed  for  the  lot.  It  had  previously  been  sold  under  an  execution 
against  Brown,  and  on  June  21, 1879,  Metcalfe  and  Bradshaw  p^^id  $381  in 
redemption  of  the  lot  from  the  execution  sale<  On  January  21,  iobO,  Brad- 
shaw sold  and  conveyed  the  lot  to  one  AnnaS.  Claric.  On  March  6,  1635,  the 
.Sawyers  filed  their  uill  in  chancery  in  this  case  in  the  circuit  court  of  Madi- 
4»ani  county  to  have  set  aside  the  aforesaid  deed  of  trust,  trustee's  saif*,  and 
deedi  and  the  deed  to  AnnaS.  Clark,  as  fraudulent  and  void  as  against  aed* 
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itors,  or,  if  thb  said  Clark  was  found  to  be  an  innocent  purchaser  of  the  lot, 
Ibat  then  Metcalfe  and  Bradshaw,  or  Bradshaw,  account  to  the  complain- 
ants for  the  value  of  the  lot.  The  circuit  court  found  the  deed  of  trust  to  have 
been  made  in  fraud  of  creditors,  that  Clark  was  an  Innocent  purchaser,  and 
decreed  that  Bi*adshaw  should  pay  to  the  complainants  $650  as  the  value  of 
the  lot  at  the  time  of  complainants*  sheriff^s  deed  for  the  same,  March  8, 1881. 
The  complainants  bring  this  writ  of  error  for  the  review  of  the  Judgment  of 
the  appellate  court* 

The  chief  reliance,  as  showing  the  deed  of  trust  in  question  to  be  fraudu* 
lent  as  against  creditors,  is  upon  the  fact  that  the  note  secured  by  the  deed  of 
trust  was  given  for  a  larger  amount  than  was  due  from  Brown  to  Metcalfe 
and  Bradshaw  at  the  date  of  the  note;  citing  Wooley  v.  Fry,  80  111.  163;  Up- 
ton  V.  Craig,  57  111.  259;  Mitchell  v.  Satoyer,  115  III.  650,  5  N.  E.  Rep.  109; 
Bump,  Fraud.  Con  v.  470, — as  in  support  of  the  position.  The  testimony 
of  Metcalfe  'and  Bradshaw  is  that  Brown  only  owed  tliem  about  $1,500  or 
$1,600  at  the  time  the  note  and  deed  of  trust  for  $3,000  were  given,  on  April 
6,  1878,  and  on  July  26,  1879,  the  day  of  the  trustee'^  sale,  and  that  the  bal- 
ance of  the  note  was  to  secure  future  advances  and  services.  The  mere  dis- 
crepancy between  the  amount  of  the  indebtedness  and  that  of  the  note  and 
deed  of  trust  should  not,  of  itself,  avoid  the  deed  of  trust  as  to  creditors.  The 
consequence,  in  tiiat  respect,  depends  upon  the  intent  of  the  transaction,  and 
upon  its  being  calculated  to  mislead,  to  their  injury,  or  to  hinder  and  delay, 
creditors.  There  was  a  wide  difference  in  the  estimate  of  value  by  witnesses 
of  the  lot  h^re  concerned,  as  is  usual  upon  questions  of  value;  one  witness 
placing  his  estimate  of  value  as  high  as  $1,500.  But  the  complainants  in 
their  bill  state  the  value  of  the  lot  as  only  being  from  $500  to  $800;  and  we 
think  the  circuit  court^s  finding  of  its  value  as  $650  to  be  quite  as  high  as 
there  was  warrant  for,  from  all  the  evidence  in  the  case.  There  was  no  ques- 
tion as  to  the  actual  indebtedness  to  Metcalfe  and  Bradshaw  being  as  much 
as  $1,500.  Under  such  circumstances  of  the  value  of  the  lot  and  the  amount 
uf  the  real  indebtedness,  there  was  nothing  in  the  property,  in  any  event,  for 
other  creditors;  but  all  and  more  was  required  for  the  satisfaction  of  Metcalfe 
and  Bradshaw,  and  we  cannot  conceive  tliat  misstating  the  amount  of  the  in- 
cumbrance, calling  it  $3,000,  instead  of  $1,500,  could  have  had  any  possible 
effect,  in  respecto!  this  property,  of  misleading  other  creditors,  to  their  prej- 
udice, or  of  hindering  and  delaying  them  in  the  collection  of  their  debts.  The 
transaction,  of  itself,  could  not  denote  any  purpose  to  protect  the  property 
from  other  creditors,  and  there  is  no  evidence  in  the  case  from  which  to  draw 
the  inference  of  such  a  purpose.  We  cannot,  under  the  circumstances  here, 
regard  the  fact  of  the  difference  between  the  apparent  and  tlie  real  amount  of 
the  incumbrance  as  enough  to  stamp  the  deed  of  trust  as  fraudulent  as  against 
creditors. 

Brown  had  given  the  property  over  to  one  Mrs.  Johnson  to  make  from  it 
a  debt  he  was  owing  her.  She  had  rented  it  at  $10  per  month,  and  received 
four  months*  rent.  She  testifies  that,  when  the  rent  for  the  fifth  month  came 
due,  her  tenant  informed  her  he  had  received  notice  not  to  pay  her  any  more 
rent;  and  that,  on  inquiring  of  Brown  as  to  the  cause  of  this,  he  told  her  he 
had  to  let  Metcalfe  and  Bradshaw  take  the  house  to  prevent  Mr.  Sawyer  from 
selling  it;  that  Sawyer  claimed  $900  off  him,  and  he  was  not  going  to  pay  it  if 
he  could  help  it.  This  statement  of  Brown  is  insisted  upon  as  evidencing 
fraud  in  tlie  making  of  the  deed  of  trust.  We  do  not  regard  this  statement 
as  competent  evidence  against  Metcalfe  and  Bradshaw.  Had  the  property 
been  let  by  Brown  to  Mrs.  Johnson  after  the  sale  of  it  under  the  deed  of  trust, 
and  the  statement  been  made  when  Brown  was  in  possession,  claiming  and 
treating  the  property  as  his  own,  it  might,  perhaps,  have  been  admissible.  Jones 
V.  King,  86  111.  226.  But  such  was  not  the  case  here.  The  evidence  shows 
that  the  property  was  given  into  possession  of  Mrs.  Johnson  by  Brown  in 
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Jpne.  1879,  which  was  before  the  sale  under  the  trust  deed,  and  at  a  time 
when  Brown  was  properly  in  the  enjoyment  of  the  use  and  possession  of  the 
property.  But  subsequent  to  such  sale,  on  July  26, 1879,  Brown  is  not  shown 
to  have  had  any  connection  with  the  property  further  than  as  appears  from 
the  conversation  above  stated,  and  Mi*s.  Johnson's  giving  the  key  of  the  house 
to  Brown.  Mr.  Bradshaw  says  that  he  took  possession  of  the  property  as  soon 
as  he  got  the  title  under  the  trustee's  s^Ue.  The  statement  of  Brown,  if  ad- 
missible, does  not  point  to  the  making  of  the  deed  of  trust,  but  relates  to  the 
giving  of  possession  of  the  property  to  Metcalfe  and  Bradshaw  after  the  sale 
of  it  under  the  deed  of  trust. 

It  is  said  that  Metcalfe  and  Bradshaw  were  holding  in  their  names  all  of 
Brown's  property,  real  and  personal,  Brown  getting  the  benefit  of  it;  and  so  a 
secret  trust  is  established.  All  the  foundation  for  this,  aside  from  the  matter 
of  this  deed  of  trust,  is  the  insolvent  condition  of  Brown;  that  Metcalfe  and 
Bradshaw  came  into  the  possession  of  a  lot  of  books  and  personal  property 
once  owned  by  Brown,  which  Brown  afterwards  had  the  benefit  of;  and  that 
on  April  8,  1878,  t'vo  days  after  the  date  of  the  deed  of  trust.  Brown  assigned 
to  Metcalfe  and  Bradshaw  an  anticipated  decree  in  a  suit  pending,  and  which 
decree  was  rendered  in  Brown's  favor  on  December  12,  1878,  for  $1,290.60, 
and  Brown  received  the  benefit  of  it.  As  to  the  books  and  personal  property 
referred  to,  it  appears  that  tiiey  had  been  levied  upon  under  an  execution  in 
favor  of  one  Hambleton  against  Brown;  and  that  at  the  execution  sale,  on 
June  17,  1877,  Metcalfe  and  Bradshaw,  at  the  request  of  Brown,  bought  the 
property  for  $280.75,  with  their  own  money,  and  that  they  afterwards  sold 
to  Brown  the  property  at  what  they  paid  for  it,  interest,  and  trouble,  and  de- 
livered the  property  to  Brown,  except  a  writing-table,  which  they  kept.  We 
fail  to  perceive  evidence  of  any  fraud  in  this  transaction.  As  to  the  decree 
assigned,  Mr.  Metcalfe  testifies  that  the  assignment  was  taken  to  secure  their 
claim  against  Brown;  that,  at  the  time  of  the  assignment,  tiiere  was  an  out- 
standing execution  of  another  person  against  Brown,  the  amount  of  which, 
by  agreement  at  the  time,  was  to  come  out  of  the  decree;  that  the  amount  of 
the  execution,  $685,  was  taken  out  of  the  decree,  and  the  balance  of  the  de- 
cree was  paid  to  Metcalfe  and  Bradshaw,  of  which  Brown  got  the  benefit, 
nearly  all  of  it  going  to  pay  debts  he  then  owed.  At  the  most,  this  is  but 
evidence  tending  to  show  fraud  towards  creditors  in  the  making  of  the  deed 
of  trust,  and  is  quite  insufiicient,  of  itself,  to  show  such  fraud. 

It  is  objected  that  the  advertisement  of  sale  under  the  trust  deed  was  in 
violation  of  the  statute,  in  not  setting  forth  in  the  notice  the  correct  amount 
due.  It  is  sufiicient  to  say  that  the  bill  contains  no  allegation  in  this  respect. 
The  sole  ground  of  impeachment  of  the  sale  under  the  trust  deed,  which  is  set 
forth  in  tlie  bill,  is  that  the  deed  of  trust  was  fraudulent  as  against  creditoi*s. 
We  perceive  no  sufiicient  reason  for  disturbing  the  judgment  of  the  appellate 
court,  and  it  must  be  afiirmed. 


(126  in.  490) 

BussELL  &  Allison  Dkainaqe  Dist.  v.  Benson  et  aL 
iSupreme  Ccrurt  of  Illhiois.    June  16, 188S.) 

Drainage— Assessments— Release  op  Land— Statutes— Eppect. 

Act  111.  1888,  i  48,  provided  that  the  owner  of  any  tract  of  land  within  a  drainage 
district  might  peiition  to  release  bis  land  from  an  assessment  where  such  land  is 
not  subject  to  overflow,  provided  "that  said  petition  shall  be  filed  within  one  year 
after  the  confirmation  of  the  assessment,  and  not  thereafter.  **  Held,  that  the  act 
approved  June  30, 1885,  in  force  July  1st,  re-enacting  act  1888,  $  48,  and  providing 
that  "a  petition  for  the  correction  of  any  assessment  heretofore  made  shall  be  filed 
in  a  year  after  this  act  shall  take  effect, "  does  not  confer  the  right  to  file  a  petition. 
Hay  11, 188(5,  to  discharge  lands  from  such  an  assessment,  confirmed  June  4, 188^ 
as  such  latter  act  only  applied  where  the  time  prescribed  by  the  prior  statute  bad 
not  fully  run  when  it  came  in  force.   . 

Appeal  from  Liiwrence  county  court;  Phillip  W.  Barnes,  Judge. 
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Petition  by  A.  J.  Benson,  Nancy  E.  Benson,  A.  J.  Hart,  Catherine  Gerhart, 
Philip  Moof'B,  B.  S.  Douglas,  Nancy  A.  Lackey,  M.  Y.  Pinkstaff,  John  Oopp, 
Adam  Lackey,  J.  B.  Gerhart,  M.  Y.  Organ,  Peter  Hale,  Gasandra  Pinkstaff, 
and  William  Gillnm  to  discharge  their  lands  from  any  assessment  levied  by 
defendant,  Russell  &  Allison  Drainage  District  Judgment  for  plaintiffs. 
Defendant  appeals. 

Huffman  cfe  Qee^  for  appellant.  Bell  <&  Green  and  William  Robimon,  for 
appellees. 

Shope,  J.  On  July  23,  1883,  a  petition  was  presented  .to  the  eounfy  court 
of  Lawrence  county  praying  for  the  formation  of  the  Russell  &  Allison  Drain- 
age District  for  the  purpose  of  leveeing  to  protect  certTain  lands  from  overflow 
from  the  Wabash  river,  as  provided  by  the  act  of  May  29,  1879.  Starr  <fe  0. 
St.  par.  26,  p.  919.  Such  proceedings  were  had  as  that  the  district  was  organ- 
ized, and  commissioners  appointed  to  construct  the  levee  purposed.  The  as- 
sessment roll  of  said  drainage  district  was  duly  presented  to  the  county  court 
for  confirmation  on  the  4th  day  of  June,  1884;  and  on  that  day  said  assess- 
ment roll,  as  returned  by  the  jury,  after  adjustment  by  the  court  of  objections 
thereto  filed,  was  confirmed  by  the  court.  It  is  not  claimed  that  any  of  the 
proceedings  up  to  and  including  the  confirmation  were  illegal  or  irregular. 
On  the  11th  day  of  ^ay,  1886,  appellees  filed  their  petitions  in  said  county 
court,  asking  to  be  released  from  the  assessments  for  benefits  of  certain  of 
their  lands  described  in  the  petition,  for  the  reason  that  the  same  had  been 
erroneously  assessed  for  benefits,  because  the  same  were  not  subject  to  over- 
flow, etc.  Upon  hearing  of  such  petitions  the  court  entered  its  order  of  rec- 
ord, amending  said  assessment  roll,  and  discharging  from  all  assessments  cer- 
tain of  appellees'  lands  in  said  order  mentioned  and  described.  At  the  date 
of  the  organization  of  said  district,  and  of  the  return  and  confirmation  of  the 
assessment  roll  thereof,  the  act  of  1883,  in  force  July  1, 1883,  was  in  force. 
By  the  forty-third  section  of  that  act  it  was  provided  that  the  owner  of  any 
tract  of  land  within  a  drainage  district  might  petition  the  county  court  for 
the  release  of  his  land  from  an  assessment  made  or  to  be  made  if  such  lands 
were  not  subject  to  overflow,  or  had  not  been  overflowed;  and  on  the  hearing, 
on  issue  joined,  if  the  court  found  that  any  pai-t  of  the  lands  named  in  the  pe- 
tition had  not  been  overflowed  by  the  highest  water  known  from  the  stream 
against  which  the  levee  was  being  constructed,  it  might  enter  an  order  of  rec- 
ord amending  the  assessment  roll  returned  by  the  Juiy  in  conformity  with  the 
facts  by  it  found,  and  discharging  such  lands  from  all  assessments.  But  the 
section  contained  this  proviso:  ''That  said  petition  shall  be  filed  within  one 
year  after  the  confirmation  of  the  assessment,  and  not  thereafter. "  It  is  man- 
ifest that  as  the  assessment  roll  had,  in  this  case,  been  confirmed  on  June  4, 

1884,  the  right  given  to  present  such  petition  would,  under  this  proviso,  be 
barred  June  4,  1885.    The  legislature,  however,  by  aact  approved  June  30, 

1885,  in  force  July  1, 1885,  re-enacted  the  forty-third  section  of  the  act  of  1883, 
with  certain  additional  grounds  for  petitioning  for  the  discharge  of  lands  in 
drainage  districts  from  assessment,  and  in  which  it  was  ''provided  that  a  p^ 
tition  for  the  correction  of  any  assessment  heretofore  made  shall  be  filed  in  a 
year  after  this  act  shall  take  effect,  and  as  to  assessments  thereafter  made  such 
petition  shall  be  filed  within  one  year  after  the  confirmation  of  the  assessment: 
and  provided  that,  where  said  petition  shall  be  for  the  correction  of  an  assess- 
ment heretofore  made,  the  proceedings  had  thereon  shali  be  at  the  cost  of  the 
petitioner."  It  is  contended  that,  by  virtue  of  this  act,  the  right  of  appellees 
to  file  their  petition  in  the  county  court  to  release  and  discharge  their  lands 
from  said  assessment  was  revived,  and  the  time  in  which  they  might  present 
such  petitions  extended  one  year  from  the  1st  day  of  July,  1885,  when  said 
last  act  took  effect;  that  the  language  of  the  proviso  being,  that  a  petition  for 
the  correction  of  any  assessment  theretofore  made  shall  be  filed  within  a  year 
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after  th's  act  shall  take  effect,  is  safficiently  bioad  and  comprehensive  to  in- 
clude all  assessments  theretofore  made,  whether  previously  barred  or  not;  and 
that,  therefore,  ttie  language  must  be  construed  as  removing  the  bar,  wliich 
had  become  complete,  under  the  act  of  1888,  before  the  act  of  1885  came  into 
force. 

The  right  of  the  legislature  to  pass  statutes  of  retroactive  effect  has  re- 
peatedly been  sustained.  As  a  general  rule,  however,  statutes  are  intended 
to  operate  infuturo  only,  and  a  retrospect! ve  elf ect  will  not  be  given  unless  it 
clearly  appears  that  such  was  the  intention  of  the  legislature,  particularly  if 
the  rights  of  the  public  or  individuals  may  be  injuriously  affected  thereby. 
Hyman  v.  Bayne,  83  111.  256;  Thompsoj^  v,  Aleaoandevt  11  111.  54;  Marsh  v. 
Chemut,  14  111.  223;  Dwar.  St.  163-169.  While  it  must  be  conceded  that  the 
language  employed  by  the  legislature  is  sufficiently  broad  to  cover  all  previous 
assessments  made  at  any  time  since  the  organization  of  drainage  districts  in 
this  state,  we  are  not  prepared  to  hold  that  the  proviso  manifests  a  clear  in- 
tention on  the  part  of  the  legislature  to  include  ther.ein  assessments  other  than 
those  in  respect  of  which  the  right  of  release  from  the  assessment  existed  at 
the  time  of  the  taking  effect  of  this  act.  Ample  scope  is  found  for  the  appli- 
cation of  this  provision  of  the  statute  to  that  class  of  cases  where  the  bar  of 
the  prior  statute  was  yet  incomplete.  To  hold  that  the  proviso  in  question  is 
applicable  to  the  case  at  bar  requires  that  such  construction  be  put  thereon  as 
would  make  it  applicable  to  the  tirst  or  any  subsequent  act  for  the  organiza- 
tion of  drainage  districts  in  this  state.  To  do  this  would  open  wide  the  door 
to  litigation  long  since  closed,  ami  unsettle  the  various  drainage  districts  or- 
ganized in  pursuance  of  law.  The  intention  of  the  legislature,  that  the  ques- 
tions arising  under  these  acts  should  be  speedily  concluded,  is  evinced  by  the 
short  period  of  limitation  given  by  the  several  acts  conferring  the  right  upon 
the  owners  of  land  included  within  the  assessment  rull  to  open  up  the  proceed- 
ings for  the  various  purposes  and  reasons  for  which  it  is  permitted  to  bo  done. 
This  act  of  1885  provides  that  all  petitions  to  release  lands  from  the  assess* 
ment  thereafter  made  shall  be  filed  within  one  year  f  i-om  the  confirmation  of 
such  assessment.  These  drainage  districts  are  authorized  by  law  to  incur  in- 
debtedness, and  may,  for  specitied  purposes,  issue  bonds  of  the  district,  as  was 
here  done;  and  the  public  and  individuals  are  interested  in  an  early  determi- 
nation of  the  question  as  to  what  lands  shall  be  embraced  in  the  district,  and 
liable  to  assessment  for  the  payment  of  its  indebtedness,  and  of  the  principal 
and  interest  of  its  bonds.  We  are  called  upon  to  say,  by  the  construction  con- 
tended for,  that  drainage  districts,  whenever  created  or  how  long  soever  after 
the  coniirmation  of  the  assessment  upon  which  its  indebtedness  is  predicated, 
may  be  dismembered,  and  that  the  most  valuable  portions,  posMbly,  of  the 
kind  embraced  in  its  assessment  roll,  be  discharged  from  liability,  although 
its  indebtedness  may  have  been  incurred  after  the  bar  of  the  statute  then  in 
force  had  become  perfect.  This  we  are  called  upon  to  say  in  construing  the 
general  language  employed  i  n  this  proviso.  We  are  of  opinion  that  it  is  clearly 
manifest,  from  the  legislation  under  consideration,  that  the  paragraph  of  the 
proviso  relied  ujion  by  appellees  as  extending  their  right  of  petition  to  the 
county  court  for  reletise  of  their  lands  from  the  assessment  roll  was  intended 
to  apply  only  in  ctises  where  the  time  prescribed  by  the  prior  statute  had  not 
fuUy  run  when  the  present  statute,  under  consideration »  went  into  force; 
thereby  saving  the  right  given  by  tiie  former  statute,  and  extending  the  time 
for  one  year  from  the  time  of  taking  effect  of  the  present  statute.  No  reason 
existed  for  the  extension  of  the  time  w.thin  which  to  file  petition,  in  res|)ect 
to  assessments  theretofore  confirmed,  that  did  not  exist  in  respect  to  assess- 
ments to  be  confirmed  thereafter,  except  as  to  assessments  theretofore  made 
within  less  tlian  one  year  before  the  taking  effect  of  the  act  of  1885.  A  ques- 
tion might  have  arisen  as  to  the  right  to  file  the  petition  after  the  last-named 
act  should  be  in  force;  and  also  to  provide  that  tli«  fu!.  period  of  oue  year 
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after  taking  effect  of  the  act  of  1885  should  he  allowed  in  respect  of  all  \ 
menta  to  which  the  right  of  petition  then  existed,  in  which  the  land-owner 
might  avail  of  the  additional  grounds  upon  which  such  petitions  might  he 
filed,  as  provided  in  the  latter  act.  It  was  in  view  of  the  additional  reasons 
or  grounds  upon  which  such  petition  and  right  of  release  could  be  based  that 
it  was  provided  that,  where  said  petition  should  relate  to  an  assessment  there- 
tofore made,  the  proceeding  should  be  at  petitioner's  costs.  This  construction 
is  the  only  one  consistent  with  the  policy  indicated  in  the  several  acts  of  the 
leglshiture  respecting  the  organization  of  drainage  districts,  or  reasonable 
when  considered  in  view  of  the  general  purpose  and  object  of  the  law. 

The  views  here  expressed  will  render  unnecessary  the  discussion  of  any  other 
of  the  questions  presented  by  counseL  The  order  and  judgment  of  the  county 
court  of  Lawrence  county,  entei^  upon  said  petitions  of  appellees,  is  reversed, 
and  the  cause  remanded  to  that  court,  with  instructions  to  dismiss  said  peti- 
tion at  petitioners'  costs. 

(US  111.  884)  — — 

Priob  0.  Hudson  et  aZ. 

{Suprerne  Court  of  llUnoU.    June  16, 188S.) 

1.  Dbvi>—Dbliybrt— Conditions. 

The  owBer  of  land,  about  to  enter  the  army,  executed  a  deed  therefor  to  his  wife, 
and  placed  it  in  a  trunk,  with  directions  to  the  wife,  if  he  was  killed  in  the  army,  to 
take  the  deed,  and  have  it  recorded.  The  husband  returned,  and  the  deed  remained 
for  many  years  undisturbed,  and  was  then  destroyed.  Held,  that  there  had  been 
no  delivery  of  the  deed.^ 

t.  BsTOFPXL— In  Pais-^udgmbnt— Rbs  Aimubioata. 

A  husband,  who  had  made,  but  never  delivered,  a  deed  for  his  land  to  his  wife, 
still  claiming  it  as  hisown„  offered  a  builder,  who  had  full  knowledge  of  the  facts, 
a  certain  sum  to  erect  a  house  thereon,  who  asked  a  larger  price,  but  agreed  to 
accept  the  amount  offered  by  the  bu8band,and  look  to  the  wife  for  the  difference,  to  be 
paid  in  board.  This  difference  was  not  fully  paid,  and  the  premises  were  subse- 
Quently  sold  as  the  wife's,  under  a  mechanic's  lien  therefor,  in  a  proceeding  against 
her  alone.  Held,  in  eieotment  by  the  purchaser,  that  the  husband  was  not  estopped 
from  denying  title  in  his  wife,  and  was  not  bound  by  the  meohanic*B  Uen  sale. 

Appeal  from  circuit  court,  Richland  county;  William  C.  Jones,  Jndge. 
B.  McGUton^  (F.  Q,  CockrelU  of  counsel,)  for  appellant.    MoCauiey  <ft 
Montray  and  T,  W,  Hutchinson,  for  appellees. 

Shops,  J.  This  was  an  action  of  ejectment  by  John  N.  Price  against 
Phoebe  Hudson  and  William  D.  Hudson  to  recover  the  K.  E.  ^  o^  the  N.  W.  J 
section  3,  township  3  ^^  range  9  £.,  in  Richland  county.  Tlie  general  issue 
was  filed,  and  a  trial  by  jury  resulted  in  a  verdict  of  not  guilty.  A  motion 
for  new  trial,  interposed  by  plain tifif,  was  overruled,  and  judgment  entered 
on  the  verdict,  from  which  the  plaintiff  below  prosecutes  this  appeal.  The 
record  shows  that  the  tract  of  land  in  controvensy  was  patented  by  the  gov- 
einment  of  the  United  States  to  the  defendant  William  D.  Hudson  prior  to 
the  year  1863;  that  in  that  year  said  William  D.  and  his  wife  and  co-defendant^ 
Phoebe  Uudson,  were  occupying  the  tract  of  land,  and  the  dwelling-house 
thereon,  as  a  homestead,  and  have  ever  since  continued  to  so  occupy  it.. 
It  appears  that  said  WiUiam,  being  about  to  enlist  in  the  army  of  the  United 
States,  in  the  year  1863  made  and  acknowledged  a  deed  for  said  land,  in  the 
nstial  form,  in  which  his  wife  was  grantee;  that  he  took  the  deed,  and  placed 
it  in  a  trunk  in  their  dwelling-house,  —  telling  his  wife  that,  if  begot  killed  in 
the  army,  she  should  take  the  deed,  and  have  it  recorded.  The  grantor  was 
not  killed  in  the  war,  but  returned  in  1865,  and  still  survives.  Tlie  plaintiff 
claims  title  through  said  deed  of  1863,  from  said  William  D.  to  Phcebe  Hud- 

*As  to  what  constitutes  delivery,  see  Flannigan  v.  Goggins,  (Wis.)  86  N.  W.  Rep.  S4ft, 
and  note;  Nazro  v.  Ware,  (Minn.)  S^  N.  W.  Kep.  850^  HiU  v.  HcNiohol,  (Me.)  18  Att. 
Bep  883. 
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»on,  and  by  virtue  of  a  master  in  chancery's  sale  and  deed  made  in  pursuance 
of  a  decree  of  the  circuit  court  of  Richland  county  in  a  certain  mechanic's 
lion  proceeding  instituted  by  one  Mrs.  M.  J.  Lamport  against  said  premises, 
and  in  wliich  said  Phoebe  Hudson  was  alone  made  defendant. 

The  first  question  presented  is,  did  the  title  pass  to  Fhodbe  Hudson  by  the 
deed  from  her  husband?  Waiving  the  question  as  to  the  riglit  of  the  bus* 
band  to  thus  convey  the  liomestead,  to  render  the  deed  operative  as  a  con- 
veyance an  unconditional  delivery  was  requisite;  or  if  the  delivery  was  con- 
ditional»  or  to  take  effect  upon  the  happening  of  some  event  in  the  future,  it 
must  appear  tliat  the  condition  has  been  performed,  or  that  the  event  has 
happened.  Skinner  v.  Baker,  79  III.  496;  Hoigy.  College,  83  111.  267;  atmie 
V.  Dutall,  77  111.  475.  It  is  not  essential,  however,  to  a  delivery,  that  the 
deed  should  pass  from  the  hand  of  the  grantor  to  the  grantee.  Any  dispo- 
sition made  of  the  deed  by  the  grantor,  with  the  intention  thereby  to  make 
delivery  of  it,  so  that  it  shall  become  presently  effective  as  a  conveyance  of  a 
title,  will,  if  accepted  by  the  grantee,  constitute  a  sufficient  delivery.  3 
Washb.  Real  Prop.  288-293;  Renneson  v.  Aiken,  102  HI.  284.  The  intention 
to  deliver  on  the  one  hand,  and  of  acceptance  on  the  other,  may  be  shown  by 
direct  evidence  of  the  intention,  or  may  be  presumed  from  acts  or  declara- 
tions, or  both  acts  and  declarations,  of  the  parties  constituting  parts  of  the 
res  gefitce,  which  manifests  such  intention;  and  in  like  manner  the  presump- 
tion of  a  delivery  may  be  rebutted  and  overcome  by  proof  of  a  contrary  in- 
tention, or  of  acts  and  declarations  from  which  the  contrary  presumption 
arises.  It  is  not  competent  to  control  the  effect  of  the  deed  by  parol  evidence 
when  it  has  once  taken  effect  by  delivery ;  but  it  is  always  competent  to  show 
that  the  deed,  although  in  the  grantee's  hands,  has  never  in  fact  been  deliv- 
ered, unless  the  grantor,  or  those  claiming  through  him,  are  estopped  in  some 
way  from  asserting  the  non-delivery  of  the  deed.  In  this  case  the  deed  was 
placed  in  the  trunk  by  the  grantor,  to  be  taken  by  the  grantee  only  in  the 
event  of  the  death  of  the  grantor  while  in  the  army.  He  testifies:  "  I  made  this 
deed,  sotfiat  if  I  got  killed  she  would  get  the  land,  and  my  brothers  and  sisters 
would  not  heir  it.  I  never  intended  she  should  have  a  title  of  the  land  unless 
I  got  killed  in  the  army.  '*  The  deed  never  was  placed  upon  record,  and  re- 
mained in  the  trunk,  where  it  had  been  deposited  by  the  grantor,  for  substan- 
tially 20  years,  without  being  taken  by  the  grantee.  The  testimony  shows 
that  the  grantor  never  saw  the  deed  after  1863,  when  he  placed  it  in  the 
trunk;  and  the  grantee  took  no  manual  possession  of  it  until  in  1883,  about 
the  time  the  mechanic's  lien  proceedings  were  instituted,  when  she  for  the 
first  time  took  the  deed  from  the  trunk  for  the  purpose  of  obtaining  advice 
as  to  its  effect;  and  upon  being  advised  that  it  was,  under  the  circumstances* 
ineffectual  to  convey  title,  destroyed  it.  She  at  no  time  asserted  any  claim 
under  the  deed,  or  attempted  to  do  so.  Both  testify,  and  are  substantially 
uncontradicted,  they  did  not  understand  that  the  deed  was  ever  delivered,  or 
intended  to  be  delivered,  or  that  the  title  to  the  land  was  vested  in  Mrs. 
Hudson.  An  application  of  the  principles  before  announced  will  fully  j ustify 
the  finding  that  the  deed  was  in  fact  not  delivered. 

But  it  is  said  that  the  defendant  should  be  estopped  to  deny  title  in  PhoBoe 
Hudson  at  the  time  of  the  furnishing  of  material,  and  of  pei*forming  the  labor, 
for  which  the  mechanic's  lien  was  declared  by  the  decree  in  said  mechanic's 
lien  proceedings.  None  of  the  facts  or  circumstances  relied  on  by  counsel  as 
creating  an  estoppel  are  shown  to  exist  by  a  preponderance  of  the  evidence. 
Instead  of  William  B.  Hudson  standing  by,  and  permitting  the  mechanic  and 
material-man  to  improve  the  property  under  a  contract  with  laa  wife,  without 
objection  on  his  part,  exactly  the  opposite  state  of  facts  is  shown  by  the  evi« 
deuce.  There  is  little  or  no  conflict  in  the  evidence  in  respect  of  the  facts 
out  of  which  the  mechanic's  lien  proceedings  arose.  Hudson  and  wife  were 
residing  in  the  dwelling-house  on  these  premises  in  the  spring  of  1883.    Th6 
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husband  liad  $800  in  money,  and  for  that  sum  Mrs.  Lamport  proposed  to  build 
them  a  new  dwelling,  the  dimensions  and  plan  of  which  were  talked  over  and 
agreed  u[)on.  Mrs.  Lamport  went  to  the  neighboring  town  of  Olney  to  price 
or  purchase  material;  and,  on  returning,  reported  to  Hudson  that  the  house 
could  not  be  built  for  the  sum  of  $300.  Hudson  told  her  timt  $300  was  all 
the  money  he  had,  and  if  the  house  could  not  be  built  for  tiiat  sum  to  let  it 
alone.  Mrs.  Lamport  replied  that  she  would  go  on  with  the  building;  that, 
if  it  cost  any  more,  she  would  arrange  with  Mrs.  Hudson  for  the  balance; 
that  Mrs.  Hudson  could  pay  the  excess  over  the  $300  by  boarding  the  hands 
engaged  in  its  construction,  etc.  Hudson  then  told  her  if  t^e  house  cost  any 
more  than  the  $300  his  land  should  not  stand  good  for  it,  but,  if  she  would  con- 
sent to  look  to  his  wife  for  her  pay  over  and  above  the. $800,  to  goon.  To  this 
Mrs.  Lamport  assented,  and  the  building  was  erected  accordingly  upon  that 
undei-standing  and  agreement.  Hudson  paid  $300  in  cash,  and  hands  were 
boarded  to  the  amount  of  $8.  Mrs.  Lamport  presented  a  bill  for  $138  addi- 
tional, which,  being  disputed  by  Mrs.  Hudson,  the  mechanic's  lien  proceed- 
ing was  commenced,  Mrs.  Hudson  alone  being  made  defendant,  and  a  decree 
for  $64  was  obtained,  which  was  made  a  lien  on  the  title  of  Mrs.  Hudson  in 
said  land.  That  the  house  was  built  under  the  agreement  before  mentioned; 
that  Mr.  Hudson  claimed  the  land  as  his  own,  and  refused  to  con^tract  for  the 
building  unless  it  was  understood  that  the  land  was  not  to  be  liable  for  any 
excess  over  the  $300  cash  on  hand;  and  that  the  contractor  so  agreed,  and 
contracted  to  look  to  Mrs.  Hudson  person^illy  for  the  balance,  if  any, — is  over- 
w^helmingly  proved.  In  no  sense,  in  view  of  this  evidence,  can  it  be  said  that 
the  contractor  furnished  material  or  performed  labor  upon  the  faith  of  the 
title  being  in  Mrs.  Hudson,  or  in  reliance  upon  her  having  an  interest  in  the 
land.  Everything  was  disclosed  at  the  time  to  the  contractor  tliat  is  now  in- 
sisted upon  by  appellee.  William  D.  Hudson  was  not  a  party  to  the  me- 
chanic's lien  proceeding,  and  is  not  bound  by  the  decree. 

I'inding  no  error  in  this  record,  the  judgment  of  the  circuit  court  is  af- 
firmed. 


(126  111.  437) 

Boyd  t.  Fullerton. 

ilSupreme  Court  of  Illinois.    June  16, 1888.) 

Homestead— Sale  or  Oi«d  akd  Acquisition  of  New  Homestead— Intebyxnino  June- 

MENT. 

Whore  the  head  of  a  family  has  sold  his  homestead,  aod  secured  another  lot,  and 
erected  thereon  a(  dwelling,  with  the  manifest  intention  of  making  it  a  honestead, 
and  moves  into  it  within  a  reiisonuble  time,  an  intervening  judgment,  followed  by 
a  judicial  sale  and  sheriff's  deed,  will  not  bar  his  rights  to  the  property  under  the 
homestead  law. 

Appeal  from  circuit  court,  Perry  county;  William  H.  Sntder,  Judge. 
John  Bopdf  pro  ae,  and  W,  K,  Murphy ^  for  appellant.    John  Michau  and 
K,  M,  Davis,  for  appellee. 

MuLKEY,  J.  On  the  31st  day  of  October,  1887,  the  appellee,  James  Pul- 
ierton,  obtained  a  judgment  in  the  circuit  court  of  Perry  county  in  an  action 
of  ejectment,  against  the  appellant,  John  Boyd,  for  the  recovery  of  lots  8  and 
4,  in  Ozburn*s  Second  addition  to  the  town  of  JPinkneyville.  The  present  ap- 
peal is  from  that  judgment.  The  appellee  claims  title  through  a  judgment 
by  confession  against  one  Isaac  Craig,  the  former  owner  of  the  property,  an 
execution  sale,  and  sheriff's  deed.  The  defense  to  the  action  is  of  a  twofold 
character.  It  is  claimed  by  appellant,  in  the  first  place,  that  the  judgment 
against  Craig,  and  upon  which  appellee's  title  depends,  is  void  on  the  gi-ound 
that  the  court  had  no  jurisdiction  over  the  person  of  the  defendant  at  the  time 
it  was  rendered.  It  is  further  claimed  by  appellant  that  the  lots  in  question, 
together  with  the  adjoining  lots  1  and  2,  at  the  time  said  so-called  judgment 
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was  rendered,  constituted  the  homestead  of  the  said  Isaac  Qra!g,  and  that  the 
four  lots  altogether  d.d  iiot  exceed  $1»000  in  value.  Conceding  this  to  be  so, 
of  course  appellee  acquired  no  title  by  reason  of  his  purchase  and  sheriiffs 
deed.  In  the  view  we  are  inelined  to  take  of  the  last  question  it  will  not  be 
necessary  to  consider  the  first.  The  judgment  in  question  was  rendered  on 
the  30th  of  September,  1868,  the  sale  made  on  the  15ih  of  May,  lbb9,  and  the 
sheriff's  deed  on  the  2d  day  of  February,  1871.  At  the  time  t;he  judgment 
was  obtained,  the  Jour  lots  were  in  the  actuni  possession  of  Craig.  The  en- 
tire property  was  inclosed  with  a  fence,  and  he  was  then  engaged  in  building 
upon  it  a  dwel»rng-house  for  himself  and  family,  whicii  wacs  ali^ady  far  ad- 
vanced towards  completion,  and  into  which  he  and  his  family  Kioved  in  the 
month  of  November  following,  where,  as  head  of  the  family,  he  continued  to 
occupy  the  same  as  a  homestead  up  to  the  time  of  his  death,  which  occurred 
a  few  months  afteiward.!.  The  evidence  tends  to  show  that,  before  the  im- 
provi  ment  of  this  propeyty,  Craig  had  sold  his  homestead,  and  that  he  and 
his  family  were  occupying  rented  premises  whMe  the  pt'operty  in  question  was 
being  prepared  for  o'^^upancy.  The  evidence  is  somewhat  conflicting  as  to 
the  value  of  the  four  lots,  including  the  improvements  thereon.  Some  of  the 
witnesses  fix  it  at  from  eleven  to  thirteen  hundred  dollars;  yet,  by  the  de- 
cided  weight  of  evidence,  its  value  is  shown  not  to  have  exceeded  $1,000.  As 
the  four  lots  were  contiguous  property,  and  did  not  exceed  in  value  •l.OOO, 
it  is  very  dear  that  if  Craig  and  family  had  moved  into  the  house  in  course 
of  construction  even  a  day  before  the  date  of  the  judgment,  the  whole  prop- 
erty would  have  been  protected  as  a  homestead  from  Sivle  under  judici^il  pro- 
cess. So  far  there  can  be  no  dispute.  But  the  question  is,  where  the  head  of 
a  family  has  sold  his  homestead,  and  has  secured  another  lot  of  ground,  and 
erected  thereon  a  dwelHng,  with  the  manifest  intention  of  making  it  a  home- 
stead, and  actually  does  move  into  it  within  a  reasonable  time,  will  an  inter- 
vening judgment*  followed  by  a  judicial  sale  and  sheriff's  deed,  cut  oS  or  bar 
all  his  rights  in  the  property  under  the  homestead  law  ?  In  other  words,  is 
the  head  of  a  family  under  all  circumstances  bound  at  his  penl  to  move  his 
family  upon  the  homestead  premises  before  his  rights  under  the  homestead 
act  will  attach?  We  do  not  think  so.  Our  conclusion  upon  this  question  is 
fully  sustained  by  the  following  authorities:  Neal  v.  Coe,  35  Iowa,  410;  Ed- 
toards  v.  Fry,  9  Kan.  417;  Cratqford  v.  Richersorif  101  111.  351;  Thomp. 
Homest.  &  E.  §§  248-252.  We  think  the  undisputed  facts  bring  this  case 
within  the  general  rule  here  announced.  Indeed,  any  other  rule  could  hardly 
be  reconciled  with  the  various  provisions  of  the  statute.  Every  change  of 
homestead  which  the  statu L^e  expressly  provides  for  necessarily  results  in  the 
newly-acquired  homestead  becoming  vacant  and  unoccupied,  for  a  short  time 
at  least,  and  if  the  rights  of  homestead  were  not  protected  during  that  time 
no  one  financially  involved  could  with  safety  make  tlie  change.  The  judg- 
ment of  the  court  below  is  rt^versed,  and  the  cause  remanded  for  f uither  pro- 
ceedings not  inconsistent  with  this  opinion. 


(125  III.  393) 

Oentralia  &  0.  B.  Co.  v.  Brakb  et  al. 
{Supreme ^  Court  of  Illinois^    June  16, 1888.) 

1.  Kuntvm  Doxxik— Elbmexts  of  Damage— Leaving  IIoad  Ukfekckd. 

In  condemnuiion  proceedings  by  a  railroad  company,  an  instruction  **thai,  by 
laWf  railroad  companies  are  not  required  to  fence  their  road  for  six  moiiths  after  it 
is  opened  for  use,  and  the  damages  attending  the  keeping  open  the  farm  for  that 
length  of  time  may  properly  be  considered  as  an  uiomcnt  of  damage,  ^  is  corroci, 
though  objectionaole  as  assuming  that  there  would  uocessarily  be  "^  dam  age  attend* 
Ing  the  keeping  open  of  the  farm, "  etc,  that  being  a  question  of  fact:  but  the  judg 
ment  will  not  be  reversed  for  \iiis  defect,  it  being  apparent,  on  con^iaeraiion  of  the 
evidence  and  the  quantum  of  damages  assessed,  that  tlie  company  was  not  preju- 
diced thereby. 
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a.  Sams— Dangsr  vrom  Fibss. 

In  proceedisffB  to  take  land  for  railroad  purposes  the  danger  to  buildings,  fences, 
etc.,  from  fire  by  the  operation  of  the  railroad,  where  the  value  of  the  land  for  sale 
or  use  will  be  depredated  thereby,  is  an  element  of  damages.^ 

Appeal  from  Washington  county  court;  Geobgb  Yebneb,  Judge. 

Proceedings  by  the  Centralia  &  Chester  Railroad  Company  to  condemn  the 
lands  of  Maria  J.  Bnike  and  Henry  Meinnert  for  railroad  purposes.  From  the 
judgment  of  the  county  court  ascertaining  the  damages  to  be  f)aid  to  defend- 
ants the  petitioner  appeals. 

W,  S.  Forman  and  Daniel  Hay^  for  appellant  W.  H.  Moore  and  Jamea  A. 
WattSf  for  appellees. 

Shope,  J.  This  was  a  petition  in  the  usual  form  by  appellant  railroad  corn- 
pany  for  condemnation  of  right  of  way  over  lands  of  appellees.  The  trial  b^ 
jury  resulted  in  awarding  appellee  Maria  J.  Brake  $400,  and  appellee  Meinnert 
S575,  as  compensation  for  iand  taken,  and  damages  to  land  not  taken.  The 
petitioner  prosecutes  this  appeal.  Errors  are  assigned  upon  the  rulings  of 
the  court  in  giving  the  fourth  instruction  of  appellees*  series,  and  refusing 
the  third,  fifth,  and  sixth  instructions  offered  by  the  railroad  company,  and  in 
the  admission  of  testimony.  The  fourth  instruction  asked  and  given  at  the 
instance  of  appellees  is  as  follows:  ''The  court  instructs  you  that,  by  law» 
railroad  corporations  are  not  required  to  fence  their  roads  for  six  months  after 
said  roads  are  open  for  use,  and  the  damages  attending  the  keeping  open  of 
the  farm  for  that  length  of  time  may  properly  be  considered  by  you  as  an  ele* 
ment  of  damages." 

By  the  statutes  dvery  railroad  corporation  is  required,  within  six  months 
after  any  part  of  its  line  of  railway  is  open  for  use,  to  erect  and  thereafter 
maintain  fences  on  both  sides  of  its  right  of  way,  so  far  as  the  railroad  has 
been  opened  for  use,  except  at  certain  designated  places,  suitable  and  sufficient 
to  prevent  stock  from  getting  thereon.  The  failure  to  perform  the  statutory 
duty  to  fence  its  roadway,  after  the  expiration  of  six  months,  renders  the  cor- 
poration liable,  prima  facie,  for  stock  killed  or  injured  by  its  agents,  engines, 
or  cars.  Railroad  Co.  v.  Lynok,  67  111.  149.  The  company  may  avail  itself 
of  the  whole  six  months  in  which  to  perform  the  duty;  and  if,  prior  to  the 
expiration  of  that  time,  stock  gets  upon  the  railroad,  and  is  kiUed  or  injured, 
the  owner  cannot  recover  without  proving  negligence  on  the  part  of  the  com* 
pany.  Railway  Co.  v.  Barrie^  55  lil.  226.  The  company  would  be  liable 
only  for  injuries  to  stock  resulting  from  its  failure  to  properly  construct  its 
road,  or  to  uirinage  and  operate  its  locomotives  and  cars  in  a  reiisonable  and 
prudent  manner.  If  stock,  from  the  pasture-land  through  which  the  road 
was  operated,  goes  upon  the  railraad  track,  and  are  injured  by  the  company^s 
agents,  engines,  or  cars  while  such  engines  and  cars  are  being  opei-ateii  with 
ordinary  and  reasonable  care,  the  land-owner  is  without  remedy.  If,  there- 
fore, the  land-owner  desires  to  use  his  pasture,  he  must  fence  the  road,  or 
submit  to  the  hazard  of  injury  to  his  stock  by  the  ordinary  operation  of  the 
road.  It  can  readily  be  seen  that  pasture-lands,  or  those  susceptible  of  past- 
urage,  would,  as  a  matter  of  fact,  be  depreciated  for  that  use  by  the  exposure 
of  stock  placed  therein  to  such  injury.  It  will  be  clearly  incompetent  and  im- 
proper for  tlie  jury  lo  enter  upon  conjecture  as  to  the  probable  injury  to  stock, 
or  the.dauiages  that  might  result  therefrom.  But  if,  in  consequence  of  the 
appropriation  of  the  land  by  the  company  as  right  of  way,  the  present  market 
value  of  the  land  through  which  the  road  is  located,  either  for  sale  upon  the 

^As  to  what  elements  of  damage  may  be  considered  in  avrarding  damages  to  the 
owner  of  land  taken  for  a  railroad^  see  Railroad  Co.  v.  Kuhn,  (Kan.)  IS  Pac.  Rep.  76; 
Railroad  Co.  ▼.  Kregelo,  (Kan.)  5  Pac.  Rep.  15:  Railroad  Co.  v.  Delaney,  (Kan.)  IG  Pao. 
Rop.  843;  Bell  V.  Railway  Co.,  (Iowa,)  87  If.  W.  Rep.  768. 
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market,  or  the  value  of  the  use  of  the  land  for  the  purposes  to  which  it  is  ap- 
propriated by  the  land-owner,  or  to  which  it  is  adapted,  is  depreciated,  such 
depreciation  in  value,  or  loss  to  the  land-owner,  is  an  element  of  damage  proper 
to  be  considered  by  the  jury  in  determining  the  compensation  to  be  paid  for 
land  damaged,  but  not  taken.  Railway  Co.  v.  Tetiers,  68  111.  144;  McRey- 
nolds  V.  Railway  Co.,  106  111.  152;  Railroad  Co.  v.  McKinley,  64  111.  238; 
Railroad  Co.  v.  Bowman,  122  111.  595,  13  N.  E.  Rep.  814;  Railioay  Co.  v. 
Moore,  15  N.  E.  Rep.  764.  This  instruction,  in  all  essential  particulara,  was 
before  us  in  Railroad  Co.  v.  Kirhy,  104  111.  345,  and  it  was  there  said:  "The 
inconvenience  of  having  a  man's  land  temporarily  thrown  open  in  the  progress 
and  construction  of  the  road  may  be  a  material  element,  and  justly  require 
compensation." 

It  is  said,  however,  that  this  instruction  is  erroneous  because  it  assumes 
there  would  be  "damage  attending  the  keeping  open  of  the  farm,"  etc.  The 
instruction  is  clearly  faulty  in  the  respect  indicated.  The  question  of  whether 
there  would  be  damages  attending  the  keeping  .open  of  the  farm,  and  whether 
it  would  be  kept  open,  should  have  been  submitted  to  the  jury  as  questions 
of  fact.  But  it  cannot  be  seen  that  appellant  was  injured  by  this  assumption 
of  the  court.  The  appellant  alone  could  determine  when,  within  six  months, 
its  road  should  be  fenced;  and,  if  it  desired  to  eliminate  from  the  case  this 
element  of  damage,  no  reason  is  perceived  why  it  might  not  have  done  so  by 
appropriate  stipulation  to  erect  its  fences  so  as  to  prevent  injury  to  the  land- 
owner. But  one  recovery  could  be  had  by  appellees  for  the  land  taken  or  dam- 
aged; and  they  must  in  this  action  recover,  for  all  time,  the  injury  to  their 
land  resulting  from  the  appropriation  by  the  railroad  company  of  the  right  of 
way;  and  it  is  not  unreasonable  to  require  appellant,  in  the  absence  of  any 
offer  or  stipulation  showing  a  contrary  intention,  to  pay  all  such  damages  as 
will  result  from  its  availing  itself  of  the  delay  allowed  it  by  law.  The  evi- 
dence introduced  by  appellant  alone  related  to  the  value,  per  acre,  of  the  land 
taken.  The  witnesses  introduced  by  appellees  vary  somewhat  in  their  esti- 
mate of  the  damages,  ranging  in  respect  to  the  land  of  appellee  Meinnert 
from  $800  to  $1,000,  and  as  to  the  land  of  appellee  Brake  from  $500  to  $900. 
If  we  exclude  the  evidence  derived  by  the  jury  from  their  personal  inspection 
of  the  premises,  it  is  apparent  the  verdict  is,, in  each  case,  much  below  the 
estimate  of  damages  of  any  of  the  witnesses.  There  is  no  conflict  in  the  evi- 
dence in  respect  to  the  location  of  the  road,  or  how  it  would  divide  the  farms 
of  appellees,  or  what  effect  it  would  have  upon  the  uses  to  which  the  land 
was  appropriated,  and  no  different  effect  could  have  been  produced  upon  the 
mind  of  a  jury  by  the  instruction  under  consideration  than  would  have  re- 
sulted if  the  instruction  had  been  properly  guarded  by  requiring  them  to  And 
the  fact.  We  have  so  repeatedly  held  that  an  error  which  has  produced  no 
injury  will  not  be  ground  for  reversal  that  citation  of  authority  is  unneces- 
sary. 

The  witnesses  for  appellee,  upon  cross-examination,  among  other  reasons 
given  for  their  estimate  of  damages,  stated  they  included  the  damages  from 
fire,  etc.,  by  reason  of  Uie  operation  of  the  railroad  through  these  farms.  Ap- 
pellant objected- to  the  evidence,  which  objection  was  overruled,  and  appellant 
excepted.  Ko  motion  was  made  to  exclude  the  evidence  in  chief  of  the  wit- 
nesses; but  instructions  were  asked,  and  refused  by  the  court,  to  the  effect 
that  the  increased  danger  and  hazard  to  buildings,  etc.,  from  fire  by  reason  of 
the  operation  of  the  road,  should  not  be  considered  by  the  jury  as  an  element 
of  damage.  There  was  no  error  in  this  ruling.  If,  by  reason  of  the  prox- 
imity of  buildings,  fences,  and  the  like,  to  the  track  of  the  railroad,  the  market 
value  of  the  farms  as  a  whole  was  depreciated;  or  if,  from  the  ordinary  and 
usual  manner  of  the  operation  of  the  road,  the  danger  from  fire  had  a  tendency 
to  lessen  the  value  of  the  premises  for  sale,  or  for  the  use  to  which  they  were 
a^jpropriated  by  the  owner,  or  to  which  they  were  adapted, — ^that  fact  would 
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become  an  importaut  eiement  in  fixing  the  just  compensation  to  be  a  ^-arded 
"ttie  owner  for  ihe  appropriation  of  bis  land  to  the  uses  of  appellant  o^mpany. 
Authorities  supra.   Finding  no  error  m  tliis  record,  the  judgment  is  affirmed. 


1126  in.  247) 

Halloen  et  ah  v.  Trum. 
(SuTpreme  Court  of  Illinois,    June  10, 1888.) 

1.  Crbditors'  Bills— Pbiobitt— When  Libn  Attaohbs. 

Where  a  judgment  creditor  files  his  bill  in  the  federal  coiiit  lo  su  .>ject  certain 
lands  fraudulently  conveyed  to  a  non-resident  to  his  debt,  and  has  service  of  pro- 
cess on  the  debtor,  but  not  on  the  non-resident  grantee  in  whom  is  the  legal  title, 
and  a  second  creditor  afterwards  obtains  a  judgment,  and  files  a  bill  for  the  same 

Surpose  in  the  state  court,  and  has  service  on  the  non-resident,  by  publication,  un- 
er  the  state  law,  and  takes  a  decree,  and  sells  the  land  before  the  first  creditor  has 
service  on  the  non-resident,  he  thereby  obtains  priority  of  lien,  and  the  purchaser 
at  the  sale  takes  title  to  the  land  as  against  the  purchaser  at  a  sale  afterwmxls 
made  under  the  decree  of  the  federal  court,  though  service  by  pub.ioation  was  not 
authorized  in  that  court  when  the  bill  was  filed. 
^  Same— Vacating  Proceedings— Effect— Pebsons  not  Parties. 

A  decree  vacating  and  setting  aside  proceedings  by  creditors'  bill  to  enforce  a 
judgment  against  land  fraudulently  conveyed  by  the  debtor,  under  which  the  cred- 
itor became  the  purchaser,  rendered  in  an  action  against  him  by  a  prior  judgment 
creditor,  does  not  affect  the  title  of  persons  claiming  undor  such  creditor  purcnaser, 
by  grant  prior  to  the  institution  of  the  action,  and  who  were  not  parties  thereto. 

Appeal  from  circuit  court,  Effingham  county;  William  C.  Jones*  Judge. 
Ejectment  by  August  Trum,  trustee  for  J.  &  J.  blevin  &  Co.,  against  Jane 
Hallorn  and  Thomas  Gain.    Judgment  for  plaintiff.    Defendants  appeal. 
Wood  Bros.f  for  appellants.    S,  F.  Gilmore,  for  appellee. 

Craig,  J.  Tliis  was  an  action  of  ejectment  brought  by  appellee  against 
the  appellants  to  recover  a  certain  tract  of  land  in  Effingham  county.  Both 
parties  claim  under  Anthony  Yenemun  as  a  common  source  of  title.  It  ap- 
pears from  the  evidence  that  Anthony  Yeneraan,  on  the  9th  day  of  February, 
1867,  conveyed  the  land  by  deed  to  Joseph  Yeneman,  which  was  recorded  on 
the  16th  day  of  same  month.  On  the  24th  day  of  July,  1867,  Joseph  executed 
a  power  of  attorney  to  Anthony  to  sell  the  land.  Both  parties  claim  that  the 
conveyance  from  Anthony  to  Joseph  Yeneman  was  fraudulent  and  void  as 
against  creditors,  and  each  party  claims  title  to  the  land  under  proceedings  in- 
stituted in  court  to  set  aside  the  fraudulent  conveyance,  and  subject  tlie prop- 
erty to  the  payment  of  judgments  recovered  against  the  grantor,  Joseph  Yene- 
man, and  the  real  controversy  between  the  parties  is  as  to  the  priority  of  the 
respective  titles.  Slevin  &  Co.,  under  whom  appellee  claims,  obtained  a 
judgment  in  the  circuit  court  of  the  United  States  for  the  Southern  district 
of  Illinois  against  Antliony  Yeneman  for  $1,711.12,  on  the  22d  day  of  June. 
1867.  On  the  24th  day  of  July  following  they  filed,  in  the  same  court,  a 
creditors'  bill  against  Anthony  and  Joseph  Yeneman,  in  which  they  alleged 
that  the  conveyance  was  fraudulent  and  void,  and  asked  tliat  they  be  enjoined  . 
from  selling  the  premises,  and  that  the  deed  be  set  aside.  Process  was  issued 
against  both  defendants  and  on  Anthony  Yeneman,  August  2,  1867,  and  a 
deci*ee  pro  confeaao  was  entered  against  him  January  6,  1870.  No  service, 
however,  was  had  on  Joseph  Yeneman.  Alias  summons  issued  against  him 
October  30,  1867,  which,  with  five  otliers  subsequently  issued,  were  returned 
without  service,  for  the  reason  that  the  defendant  was  a  resident  of  Indiana. 
No  publication  was  made  until  August  20,  1872,  when  due  pubiication  of 
notice,  as  required  by  the  act  of  congress,  was  given,  and  a  final  decree  was 
rendered  in  United  States  court  March  3,  1873,  setting  aside  tlie  deed  of  An- 
thony to  Joseph  Yeneman  as  fraudulent  agaiust  Slevin  &  Co.,  and  authorizing 
the  master  to  sell  lands  embraced  therein,  which  the  master  did,  September 
4, 1873,  to  John  Slevin,  one  of  the  plaintiffs,  for  j9^2,I72.19.  The  master's  deed 
to  John  Slevin  under  sai"^  decree  to  the  land  in  controversy,  and  other  land. 
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February  24, 1875,  was  dtily  recorded.  The  title  thiw  acquired  became  vested 
in  appellee  before  the  commenceiuen  t  of  this  suit.  The  a^ppellafits  relied  upon 
•  title  derived  as  foUows*  October  8,  1867,  John  B.  Bruggeman  recovered 
judgment  in  the  circuit  court  *of  Effingmiim  county  against  Anthony  Vene- 
tnan  for  $722.18,  upon  which  execution  was  issued,  and  returned  no  property 
found.  September  8,  1871,  Bruggeman  filed  a  creditors'  bill  against  An- 
thony Veneinan  and  Joseph  Venemafi,  to  set  aside  the  deed  of  February  9, 
1867.  Personal  service  on  Anthony;  affidavit  of  non-residence  of  other  de- 
fendant filed,  and  first  publication  of  notice  made  same  day.  Decree  rendered 
April  5,  187S,  that  the  deed  was  fraudulent  and  void,  and  the  land  embraced 
therein,  including  land  in  controversy,  subject  to  Bruggeman 's  judgment. 
jiZta«  execution  issued  on  Bruggeman*s  judgment  June  27,  1872,  levied  on 
land  in  controversy  and  other  lands  in  said  deed  (excepting  S.  E.  N.  E.  sec.  4~ 
7-6)  as  property  of  Anthony  Yeneman.  All  sold  to  John  B.  Bruggeman  at 
sherlff^s  sale  July  2^  1872.  Certificate  filed  and  recorded.  Sheriff's  deed  to 
John  B.  Bruggeman,  November  15, 187S,  and  filed  for  record  March  12, 1875. 
On  the  2l9t  Jannnry,  1875,  Bruggeman  conveyed  to  John  F.  Waschefort; 
deed  recorded  on  23d  of  same  month.  On  April  3, 1884,  the  heirs  of  Wasche- 
fort conveyed  to  appellant  Jane  Hallorn. 

No  importance  is  to  be  attached  to  the  fact  that  the  judgment  under  which 
appellee  claimed  title  was  rendered  prior  to  the  rendition  of  tlie  judgment  un- 
der which  appellant  derived  t'tle.  The  legal  title  having  pasbed  from  the 
judgment  debtor  before  the  rendition  of  either  judgment  by  a  valid  deed  as  be- 
tween him  and  his  grantee,  the  judgments  did  not  become  Hens  on  the  Linds 
conveyed  in  the  order  of  their  rendition.  Lyon  v.  Rohhina^  46  111.  277,  is  con- 
clusive upon  this  question.  The  same  rule,  however,  is  laid  down  in  Miller  v. 
Sherry,  2  WaM.  248.  Before  the  judgments  were  rendered,  the  judgment 
debtor,  Anthony  Veneman,  had  conveyed  his  lands.  There  was  therefore  no 
estate  upon  which  the  lien  of  a  judgment  could  attach.  In  order,  therefore, 
to  determine  the  priority  of  lien  between  the  two  contesting  creditors,  we 
moist  look  to  the  proceedings  in  equity  instituted  by  them  to  remove  the  fraud- 
ulent conveyance  and  subject  the  lands  to  the  satisfaction  of  these  judgments. 
It  wiji  be  observed  that  Slevin  &  Co.,  from  whom  appellee  derived  title,  filed 
their  bill  to  set  aside  the  fraudulent  conveyance  on  July  24,  1867;  while 
Bruggeman,  under  whom  appellant  claims,  did  not  file  his  bill  until  Septem- 
ber 8,  1871.  The  latter,  however,  obtained  the  first  service  on  Joseph  Yene- 
man, and  also  obtained  the  first  decree  setting  aside  the  fraudulent  deed.  But  it 
is  insisted  tlmt  Slevin  &  Co.  were  the  most  vigilant ;  that  the  filing  of  their  bill, 
service  on  Anthony  Venemen,  one  of  the  defendants,  on  August  2,  1867,  is- 
suing alias  summons  for  Josep4i  Veneman,  constituted  lis  pendens;  that 
these  acts  gave  them  a  prior  equitable'lien,  and  that  the  decree  obtained  by 
Bruggeman  was  subject  to  these  prior  liens  on  the  premises.  There  is  no 
difliculty  in  laying  down  a  general  rule  in  regard  to  tiie  lien  of  judgments, 
executions,  or  creditors^  bills.  The  rule  is  a  familiar  one  that  judgments  be- 
come liens  in  the  order  in  which  they  are  rendered;  executions  beoome  liens 
on  peisonal  property  from  the  date  of  their  deliveiy  to  the  sheriflT;  wlijle  a 
creditors'  bill,  with  proper  and  distinct  averments  as  to  the  property  attempted 
to  be  reached,  will  become  a  lien  upon  the  filing  of  the  bill  and  service  of 
subpoena  upon  those  w^o  are  proper  parties  defendant.  A  junior  judgment 
creditor  may  obtain  a  prior  lien  by  exhausting  his  remedy  at  law,  and  first 
invoking  the  aid  of  a  court  of  equity  by  filing  his  bill  and  service  of  process. 
The  trouble  here  is  not  in  determining  the  general  rules  of  law  applicable  to 
ordinary  cases  where  a  creditors'  bill  has  been  filed,  for  the  general  rules  are 
well  established  and  readily  comprehended,  but  the  only  trouble  we  find  is 
in  adapting  the  well-settled  rules  of  law  to  the  particular  fiicts  established  by 
the  record  before  us.  Tlie  commencement  of  a  suit  by  filing  a  bill  does  not 
constitute  lis  pendens  until  summons  or  subpoena  has  been  served.     Qrant 
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T.  Bennett,  96  HI.  518,  is  an  authority  on  this  question  well  sustained  by 
the  adjudication  of  other  courts.  In  addition  to  the  authorities  cited  in  the 
Grant  Case,  we  refer  to  Boynton  v.  Raimon^  Clarke,  Ch.  (3d  Ed.)  585,  and 
the  cases  there  cited.  It  is  there  said:  '*Upon  flling  a  creditors*  bill  it  is  usual 
to  take  out  both  an  injunction  and  subpoena, — an  injunction  to  restrain  the 
defendant  from  disposing  of  bis  property;  a  subpcena  to  compel  him  to  answer 
the  charge  and  discover  his  concealed  property.  By  the  service  of  process, 
the  defendant  is  notified  in  an  emphatic  manner  of  the  commencement  of  the 
suit.  He  is  able  to  give  notice  of  it  to  others.  It  would  be  the  means  of 
great  wrong  and  injustice  if  a  party  could,  by  merely  placing  a  bill  among 
the  mass  of  papers  in  the  clerk's  office,  acquire  a  lien  in  this  secret  way  to  de- 
feat subsequent  bona  flde  purchasers,  *  *  *  or  eyen  subsequent  credit- 
ors litigating  in  good  faith.  The  flling  of  the  bill  should  be  followed  up  by 
service  of  process  to  acquire  a  lien;  and  its  prosecution  should  be  pursued 
with  reasonable  diligence  to  retain  it."  Here  Slevin  &  Co.  obtained  service 
of  process  en  Anthony  Yenemen  before  Bruggeman  filed  his  bill,  but  Anthony 
had  no  interest  whatever  in  the  property  he  had  conveyed  to  Joseph  Yeneman, 
and  Joseph,  the  real  party  in  interest,  so  far  as  the  title  to  the  land  was  con- 
cerned, was  not  brought  into  court  until  long  after  Bruggeman  had  filed  his 
bill  and  obtained  service  upon  both  Anthony  and  Joseph  Yeneman.  No  de- 
cree could  be  rendered  setting  aside  the  sale  until  Joseph  Yeneman  was  brought 
into  court.  He  held  in  his  own  name  the  title  to  the  land,  and  we  do  not 
think  the  cause  of  Slevin  &  Co.  could  be  regarded  as  lis  pendens  until  serv- 
ice was  had  upon  him.  Miller  v.  Sherry,  2  Wall.  248,  is  a  case  in  point. 
There,  as  here,  in  the  bill  first  filed,  the  party  to  whom  the  lands  had  been 
fraudulently  conveyed,  was  not  brought  into  court,  and  it  was  held  that  the 
cause  was  not  lis  pendens;  and  the  decree  rendered  on  the  second  bill  filed, 
where  the  person  to  whom  the  land  had  been  conveyed  was  brought  into  court, 
was  sustained.  It  is  there  said:  "Tliere  is  anotJier  reason  why  the  bill  could 
not  operate  as  constructive  notice:  Williams,  who  held  the  legal  title,  was 
not  a  party.  We  apprehend  that  to  affect  a  party  as  a  purchaser  pendente 
lite  it  is  necessary  to  show  that  the  holder  of  the  legal  title  was  impleaded  be- 
fore the  purchase  which  is  to  be  set  aside.  *  *  «  The  amended  bill  was 
undoubtedly  sufficient,  and  it  made  Williams  a  party.  But  he  was  not  served 
with  process,  and,  if  he  had  been,  this  bill  could  have  operated  only  from  the 
time  of  service.  Where  the  question  of  lis  pendens  arises  upon  an  amended 
bill,  it  is  regarded  as  an  original  bill  for  that  purpose.''  The  fact  that  no  act 
of  congress  provided  for  service  by  publication  at  the  time  the  bill  was  filed 
is  of  no  importance.  This  fact  was  known  to  Slevin  &  Co.  when  they  brought 
the  bill  in  the  federal  court,  and,  if  they  desired  to  obtain  service  and  a  de- 
cree in  apt  time,  they  should  have  brought  their  bill  in  the  state  court,  where 
the  law  did  authorize  service  by  publication  of  notice. 

One  other  question  remains  to  be  considered.  On  the  24th  day  of  March, 
1884,  a  decree  was  rendered  in  the  circuit  court  of  the  United  States  for  South- 
ern district  of  Illinois,  in  which  the  proceedings  in  Effingham  circuit  court 
on  Bruggeman's  creditors'  bill  and  his  deed  was  vacated  and  set  aside.  Brugge- 
man was  a  party  to  this  proceeding;  but  long  before  the  suit  was  instituted 
resulting  in  the  decree  he  had  sold  and  conveyed  the  land,  and  his  grantee 
was  never  made  a  party,  although  in  possession  of  the  land  under  proper  deed 
of  conveyance  when  the  proceedings  were  instituted.  Waschefort,  the  gran- 
tor of  appellant,  who  purchased  in  1875  of  Bruggeman,  was  not  a  party  to 
the  proceeding,  and,  not  being  a  party,  the  decree  could  not  bind  him,  or  affect 
his  interest  in  the  land,  or  the  title  of  his  grantee.  The  judgment  will  be  re- 
versed, and  the  cause  remanded. 
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(125  111.  869) 

Herdman  et  ux,  v.  Cooper,  Sheriff,  et  dl» 

(Supreme  Court  of  Illinois.    June  16, 1888.) 

Error,  Writ  of— From  Illinois  Sxtpremb  Court— Whbn  Libs— Titlb  to  Frsbhold 

— E[OME8TBAI>— REMBDIES. 

In  an  action  to  determine  whether  land  claimed  as  homestead  is  exempt  from  the 
lien  of  a  judgment,  error  will  not  lie  to  the  supreme  court  on  the  ground  that  the 
^freehold'*  is  involved,  within  the  meaning  of  Rev.  8t.  UL  c.  87, 1  26,  excepting 
such  cases  from  the  jurisdiction  of  the  appellate  courts. 

Error  to  circuit  court,  Jefferson  county;  C-  C.  Boaos,  Judge. 

Bill  by  William  H.  Herdman  and  Mary  A.,  his  wife,  against  Samuel  D. 
Ck>oper,  sheriff,  etc.,  and  Joel  F.  Watson,  to  enjoin  the  sale  of  a  certain  lot 
levied  on  under  an  execution  sued  out  on  a  judgment  recovered  by  the  defend* 
ant  Watson  against  William  H.  Herdman.  Plaintiffs  claim  the  lot  exempt  as 
homestead.  From  a  final  decree  dismissing  the  bill  plaintiffs  bring  error  to 
the  supreme  court.  Bev.  St.  111.  c.  37,  §  25,  provides  that  the  appellate  courts 
shall  have  jurisdiction  of  all  appeals  from  the  circuit  couiis  "in  any  suit  or 
proceeding  at  law  or  in  chancery  other  than  criminal  cases  and  cases  involv- 
ing a  franchise  or  freehold,  or  the  validity  of  a  statute." 

Pollock  <&  Pollock,  for  plaintiffs  in  error.  G.  B,  Leonard  and  Albert  WaU 
son,  for  defendants  in  error.      ^ 

Scott,  J.  This  writ  of  error  must  be  dismissed.  It  is  very  clear  no  free- 
hold is  involved  in  the  present  litigation,  nor  indeed  any  other  .question  that 
would  give  this  court  jurisdiction  in  the  first  instance  to  hear  and  determine 
the  cause.  It  should  have  been  taken  to  the  appellate  court  in  the  proper 
district.  It  is  seen  the  bill  was  simply  to  enjoin  the  sale  of  a  certain  lot  that 
'had  been  levied  upon  by  the  sheriff,  by  virtue  of  an  execution  issued  on  a 
judgment  in  favor  of  one  of  defendants,  and  against  one  of  complainants,  on 
the  ground  it  is  and  has  been  the  homestead  of  the  execution  debtor.  The 
only  question  made  is,  whether  the  property  is  subject  to  the  lien  of  the  judg* 
ment,  and  therefore  liable  to  sale  on  the  execution.  It  has  been  so  frequently 
decided  by  this  court  that  no  freehold  is  directly  involved  in  such  cases,  no 
further  discussion  is  necessary.  Previous  decisions  are  conclusive  upon  the 
point  made  in  this  case  against  the  jurisdiction  of  this  court  in  the  first  in- 
stance. Johns  v.  Boyd,  117  111.  339,  7  N.  E.  Kep.  588;  9albraithY,  Plasters, 
101  111.  444.  The  parties  will  have  leave  to  withdraw  their  respective  briefs 
on  each  party  paying  his  own  costs  for  filing  the  same,  and  plaintiffs  in  error 
will  have  leave  to  withdraw  the  transcript  of  the  record  and  their  abstracts  on 
paying  the  costs  they  have  made  in  this  court,  if  they  desire  to  do  so,  for  the 
purpose  of  filing  the  same  in  the  appellate  court  for  a  writ  of  error.  The  writ 
of  error  will  be  dismissed. 


(125  111.  313) 

Ci/mD  f>,  Greasley  et  ah 
(Supreme  Court  of  IlHnois,    June  16, 1888.) 

1.  SpEc:fio  Pekformance— Jurisdiction— Land  in  Another  State. 

The  courts  of  lUinoiB,  where  the  parties  have  their  residence,  have  Jurisdiction 
to  decree  a  specific  performance  of  a  contract  whereby  defendant  agreed  to  convey 
to  i^laintifC  a  tract  of  land  situated  in  Arkansas,  in  consideration  of  the  erection  ^ 
plaintiff  of  a  house  on  defendant's  lot  in  Illinois, 
a.  Same— Statute  of  Frauds— Oral  Aoceftance  of  Written  Proposition. 

An  oral  acceptance  of  a  written  proposition  by  plaintiff  to  build  a  house  for  de- 
fendant, on  terms  therein  specified,  in  exchange  zor  land,  is  within  the  statute  of 
f  raudd.    To  meet  the  requirements  of  the  stabate  the  whole  of  the  contract  must  be 
in  writing. 
8.  Same— Part  Performangb. 

Where  plaintiff  agrees  orally  to  furnish  certain  materials,  and  eroct  a  house  f oi 
iefendant,  for  a  convoyance  of  a  tract  of  land,  the  furnishing  of  some  mateilalE^ 


Digitized  by 


Google 


III.]  CLOUD  V.  GRB^SLEY.  827 

and  doing  a  small  amount  of  work,  (being  willing  to  complete  it,)  and  entering 
upon  the  land,  which  was  yacant,  without  permission,  is  not  such  a  part  perform- 
ance of  the  contract  as  will  take  it  out  of  the  statute.^ 
4.  Samb— Pleading— Dbmuuhbr. 

Where  it  appears  on  the  face  of  a  bill  for  specific  performance  of  a  contract  to 
convey  land  that  the  contract  is  not  in  writing,  the  objection  that  it  is  within  the 
statute  may  be  raised  by  demurrer. 

Appeal  from  circuit  court,  Hamilton  county;  C.  G.  Boaos.  Judge* 

Bill  for  a  specific  performance  of  a^contract  to  convey  land,  by  C.  G.  Cloud 

against  Kate  Greasley  and  husband.    The  bill  was  dismissed  on  demurrer^ 

and  plaintiff  appeals. 

William  Hamilly  for  appellant.    John  C  Edwards  and  Leoiiidcuf  Walker^ 

for  appellees. 

oOHOLFiELD,  J.  Thls  is  a  bill  for  the  specific  performance  of  a  contract  to 
convey  real  estate  lying  wholly  within  the  state  of  Arkansas.  It  is  alleged  in 
the  bill,  after  stating  the  ownership  of  the  real  estate  by  Kate  Greasley,  one 
of  the  defendants,  that  on  the  15th  of  March,  1887,  she  proposed  to  the  com- 
plainant to  convey  the  same  to  h'  n  in  consideration  that  he  should  "furnish 
the  material  and  carpenter  work  to  build  a  frame-house  for  the  said  Kate 
on,  [describing  the  lot,]  in  the  town  of  McLeansborough;  that  complainant 
took  the  proposition  under  advisement,  and  afterwards  wrote  and  delivered 
the  following:  "McLeansborough,  III.,  April  12,  1887.  Mrs,  Greasley: 
I  will  furnish  the  oak  lumber  for  sills,  upper  and  lower  joist,  studding  and 
rafters,  (all  the  framing  lumber,)  and  employ  a  carpenter  to  do  all  the  car- 
penter  work,  in  a  good,  workman-like  manner,  for  a  house,  as  specified  in  your 
diagram,  for  a  warranty  deed  to  the  land  you  have  in  Arkansas;  you  to  fur- 
nish abstract  showing  a  clear  title  to  the  land.  Respectfully,  0.  G.  Cloud." 
Afterwards  Kate  Greasley  wrote  the  following  in  reply :  "  McLeansborough, 
III.,  April  16,  1887.  Mr.  C\  G,  Cloud:  I  find,  on  inquiring,  that  I  can  pur- 
chase all  the  hard  and  soft  lumber  and  doors,  for  the  house  planned,  at  ^ 
from  IB250.00  to  260.00.  I  cannot  accept  the  offer  you  made;  but,  if  you  can 
furnish  all  the  hard  and  soft  lumber  and  the  doors,  I  shall  be  ready  to  make 
the  deed,  etc.,  to  you.  Bespectf ully,  Mrs.  Catherine  Greasley."  On  the 
same  day,  complainant  wrote  and  delivered  the  following  in  reply  to  that: 
"McLeansborough,  III.,  April  16,  1887.  Mrs.  Greasley:  For  the  soft 
lumber  and  doors  I  would  have  to  pay  the  cash.  The  carpenter  work  I  can  have 
done,  paying  with  a  claim  due  me.  The  carpenter  says  he  will  charge  me 
$80  to  $85  for  doing  the  work.  I  will  furnish  the  oak  lumber  for  sills,  upper 
aud  lower  joists,  studding  and  rafters,  (all  the  framing  lumber,)  and  employ 
a  carpenter  to  do  all  the  carpenter  work,  in  a  good,  workman-like  manner, 
for  a  house,  as  specified  in  your  diagram,  and  furnish  you  2,000  brick  for  the 
fines,  for  a  warranty  deed  to  land  you  have  in  Arkansas;  you  to  furnish  ab- 
stract showing  a  clear  title  to  land.  I  seldom  make  more  than  one  offer,  but 
I  have  been  at  some  trouble  and  expense  in  finding  condition  of  the  land,  and 
will  give  you  the  brick, — more  than  I  first  thought  I  would.  Respectfully, 
C.  G.  Cloud."  On  the  next  following  business  day,  Monday,  the  18th  day 
of  April,  1887,  the  said  Kate  Greasley  called  at  the  place  of  business  of  comp 
plair»ant,  and  accepted  the  proposition  as  last  above  Stated,  and  then  and  there 
contracted  and  agreed  verbal'/,  as  she  had  theretofore,  in  her  said  writing  dated 
April  16,  1887,  agreed,  to  convey  the  real  estate  before  described  to  complain- 

^  As  to  the  pf«rt  perfor  nnance  t.hat  will  take  a  parol  contract  for  the  oonveyance  of  land 
out  of  the  8ta\/uce  of  fraudb,  see  Martin  v.  Patterson,  (8.  C.)  2  B.  £.  Rep.  t^,  and  note: 
Clark  y.  Clark,  (lU.)  13  N.  E.  Rep.  653;  GaUagher  y.  Gallagher,  (W.  Va.)  5  8.  £.  Rep. 
297,  and  note ;  Stub  y.  Grimes,  (Minn.)  87  N.  W.  Rep.  446 ;  Fitt  v.  Moore.  (N.  C. )  6  8.  E. 
Rep.  889;  Jilverett  v.  DiUey,  (Kau.)  17  Pac.  Rep.  661;  Evans  v.  MiUer,  (Minn.)  86  N.  W. 
Rep.  64C;  Reno  v.  ^oss,  (Pa.)  18  AU.  Rep.  716;  Cutsinger  v.  i^aJard,  (Ind.)  17  N.  B. 
Rep.  206. 
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ant.  It  is  then  further  alleged  that  complainant  proceeded  to  deliver,  on  the 
lot  of  Kate  Greasley,  before  described,  all  the  hard  lumber  and  material  speci- 
fied in  said  proposition,  as  aforesaid,  for  the  building  of  said  house  specified 
in  said  written  proposition  of  Kate  Greasley;  that  on  May  1,  1887.  Thomas 
Greasley  gave  direction  about  making  changes  in  the  length  of  part  of  the 
timbers  to  be  used  in  said  house,  and  the  size  of  the  rooms  thereof,  and  he  di- 
rected a  change  in  the  cornice  of  the  house;  that  at  the  request  of  said  Kate 
and  Thomas  Greasley,  her  husband,  complainant  delivered  the  2.000  brick 
mentioned  in  the  contract, — the  said  Thomas  going  with  the  complainant  to 
the  brick-kiln,  and  making  his  own  selection  of  said  brick;  that  complainant, 
at  different  dates  named,  informed  Kate  Greasley  that  he  was  ready  to  pro- 
ceed with  the  carpenter  work,  but  she  postponed  the  beginning  of  the  work 
until  the  28d  day  of  July,  1887,  when  she  informed  complainant  that  she  con- 
sidered the  contract  broken;  that  complainant  has  in  every  particular  com- 
plied with  said  contract  and  agreement;  that,  at  the  date  of  the  agreement 
between  complainant  and  Kate  Greasley,  the  land  in  Arkansas,  which  she  was 
to  convey,  was  vacant  and  unoccupied,  and  in  the  month  of  July,  1887,  com- 
plainant, through  an  agent,  took  possession,  and  that  he  has  since  been  in  pos- 
session; that  he  has  requested  Kate  and  Thomas  Greasley  to  convey  the  land 
to  him,  but  they  refused  to  do  so;  that  Kate  Greasley  is  in.solvent,  and  not 
worth  above  $400  in  personal  property,  nor  above  $1,000  in  real  estate;  and 
that  he  knows  of  no  property  belonging  to  Thomas  Greasley  except  his  house- 
hold goods.  The  prayer  is  that  Kate  and  Thomas  Greasley  be  enjoined  from 
conveying  to  other  parties  the  land  in  Arkansas,  and  that  they  be  decreed  to 
convey  the  same  to  complainant,  and  for  general  relief.  The  defendant  de- 
murred to  the  bill,  and  for  cause  of  demurrer  alleged  (1)  "that  said  bill 
seeks  to  enforce  a  specific  performance  of  a  contract  in  regard  to  the  sale  and 
conveyance  of  real  estate  situated  in  the  state  of  Arkansas.  This,  therefore, 
is  a  local  action,  and  should  be  brought  where  the  real  estate  is  situated.'' 
(2)  "That  this  is  a  suit  upon  an  oral  contract,  and  seeks  to  enforce  such  con- 
tract; the  same  being  a  contract  in  regard  to  the  sale  and  conveyance  of  real 
estate."  The  court  sustained  the  demurrer,  and  dismissed  the  bill;  and  this 
appeal  is  prosecuted  to  reverse  that  decree. 

The  first  ground  of  demurrer  is  clearly  not  well  taken.  There  being  per- 
sonal Jurisdiction  of  the  defendants,  the  decree  acts  directly  upon  the  persons ; 
and  the  defendants  could  therefore,  if  the  case  were  in  other  respects  made 
out,  be  compelled  by  decree  to  execute  and  deliver  a  conve^-ance  of  the  Ar- 
kansas land.  Baker  v.  Hockabrand,  118  111.  365,  8  N  E.  Rep.  456;  Cooley 
V.  iScarletU  38  111.  316;  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444;  Masaie  v. 
WatU,  6  Cranch,  148;  Brotjon  v.  Desmond,  100  Mass.  267. 

The  second  ground  of  demurrer  is,  however,  m  our  opinion,  well  taken, 
and  justifies  the  decree  rendered  by  the  court.  An  oral  agreement  for  the 
conveyance  of  real  estate  cannot  be  enforced,  either  at  law  or  m  equity,  where 
the  objection  that  it  is  oral  and  not  in  writing  is  urged.  The  entire  contract 
must  be  in  writing  to  satisfy  the  statute.  It  will  not  be  sufiicient  that  the 
greater  part  of  the  contract  is  in  writing;  it  must  all  be  in  writing.  Fartoell 
V.  Lowther,  18  111.  252;  Seymour  v.  Belding,  83  111.  222;  Weaver  v.  Fries,  85 
111.  856;  Fraeer  v.  Howe,  106  111.  574.  There  was  here  no  contract  until  the 
acceptance  of  complainant's  offer  of  April  16. 1887.  All  that  preceded  that 
was  mere  treaty.  The  bill  alleges  tliat  the  contract  and  agreement  then  made 
to  convey  was  made  verbally,  though  it  was  to  convey  as  the  defendant  had 
theretofore  in  writing  agreed  to  convey,  etc.  Without  that  verbal  agreement 
there  is  no  contract  to  convey  to  be  enforced.  The  rule  is,  where  it  appears 
upon  the  face  of  the  bill  that  the  agreement  to  convey  is  oral,  it  may  be  taken 
advantage  of  \:y  demurrer  to  the  bill.  Walker  v.  Locke,  5  Gush,  90;  Slack 
V.  Black,  109  Mass.  496;  Ahrend  v.  Odiome,  118  Mass.  268;  Fartiham  v. 
Clements,  51  Me.  426;  Randall  v.  Howard,  2  Black,  585.     And,  in  principle. 
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to  like  effect  is  Walker  v.  Rap,  111. 111.  815.  The  allegation  of  the  bill  shows 
that  complainant  was  not  put  in  possession  of  the  land;  but  that,  being  va- 
cant and  unoccupied,  his  agent  entered  into  possession.  The  mere  doing  of 
some  work,  and  furnishing  some  building  material,  by  the  complainant  for 
the  defendant  pursuant  to  the  contract,  is  not  sufficient  part  pei^ormance  to 
take  the  case  out  of  the  statute  of  frauds.  Cronk  v.  Trumble,  66  111.  428; 
Padfield  v,  Padfleld,  92  Dl.  198;  Langaton  v.  Bates,  84  111.  624;  Pickerell 
V.  Morss,  97  111.  220;  Fry,  Spec.  Perf.  §  890.    The  decree  is  affirmed. 


(125  111.  538) 

Samuels  et  ux.  f>*  Drainage  Commissiokers. 
{Supreme  Cov/rt  of  Illinoie.    June  14, 1888.) 

1.  DBAINAOB— A88E38MB17T»*-LlEN8— FOBBCLOfltTRE. 

Revenue  Act.  111.,  approved  March  80, 1872,  §  258,  (Starr  &  C.  St.  IlL  c.  120,  %  2S5,) 
providing  that  suits  in  equity  may  be  instituted  to  foreclose  liens  for  taxes  on  real 
estate,  nnpaid  for  two  years*  has  no  application  to  the  enforcement  of  a  judgment 
for  drainage  assessment  under  act  111.  approved  June  27, 1885,  §  72,  provldingf  for 
drainage  for  agricultural  purposes,  which  enacts  that  an  assessment  thereunder 
shall  be  a  lien  on  each  tract  u  not  paid  on  or  before  the  annual  sale  of  lands  for 
taxes ;  the  first-named  act  only  applying  to  taxes  and  levies. 

fL  Same— Drainage  CoMMissioxERS—RioflT  to  Maintain  Action. 

Where  complainants,  in  their  corporate  capadty  as  drainage  commissioners,  file  a 
bill  for  the  enf orcoment  of  the  lien  of  a  judgment  for  a  drainage  assessment,  allege 
ing  the  due  organization  of  the  drainage  district,  and  the  election  of  themselves  as 
such  commissioners,  which  is  not  denied,  and  there  is  such  an  office  created  by  law, 
and  complainants  have  assumed  and  exercised  the  powers  thereof,  complainants 
sufficiently  appear  to  be  officers  de  facto,  and  their  official  acts  cannoi  be  questioned 
in  said  cause. 

t.  Same— Enforcement— Decree— Sajle  bt  Master  in  Chanoert. 

Under  the  Illinois  drainage  act  of  June  27, 1885,  %  72,  which  provides  that  any 
judgment  for  a  drainage  assessment  recovered  as  therein  provided,  may  be  enforced 
and  collected  as  other  judgments  in  the  same  court^  a  decree  anthorizing  a  master 
in  chancery  to  make  sale  of  the  lands  assessed  in  tne  event  of  non-payment  of  the 
amount  due  is  proper. 

4.  Same— Remedies— Constitdtional  Law— LsoiSLATrvB  Powers. 

Act  111.  approved  June  27, 1885,  §  72,  concerning  drainage,  and  providing  that  as- 
sessments made  thereunder  shall  be  a  lien  on  the  lan^s  in  the  district,  and  that,  if 
not  paid  before  the  annual  sale  of  lands  for  taxes,  the  drainage  commissioners  may 
file  a  petition  in  the  circuit  court  for  a  foreclosure  of  the  Uen,  and  that  the  commis- 
sioners may  proceed  in  the  corporate  name  to  foreclose  such  lien  as  provided  by 
law,  is  authorized  by  Const.  HI.  art.  4,  §  81,  as  amended  by  the  people  in  1878.  which 
provides  that  the  general  assembly  may  pass  laws  permitting  owners  of  land  to 
construct  drains  across  the  lands  of  others  for  agricultural  and  sanitary  purposes, 
and  may  provide  for  the  organization  of  drainage  districts,  and  vest  the  corporate 
authorities  thereof  with  power  to  construct  and  maintain  drains  by  special  assess- 
ment upon  the  property  benefited  thereby. 

Error  to  circuit  court,  Fulton  county. 

Bill  to  foreclose  tlie  lien  of  a  drainage  assessment,  filed  by  the  commission- 
ers of  the  Central  special  drainage  district  of  Mason  county.  III,,  against  lands 
of  James  M.  Samuels  and  Matilda  Samuels.  Decree  for  plaintiffs,  from  which 
defendants  appealed.  Act  III.  approved  March  30,  1872,  §  253,  known  as  the 
"Revenue  Act,"  (Starr  A  C.  Ann.  St.  111.  c.  120,  §  255,)  provides  that  suits  In 
equity  may  be  brought  to  foreclose  liens  for  taxes  on  real  estate,  unpaid  for 
two  years.  Const.  111.  art.  4,  §  31,  as  amended  by  popular  vote  in  1878,  pro- 
vides that  the  general  assembly  may  pass  laws  permitting  owners  of  lands  to 
construct  drains  across  the  lands  of  others  for  agricultural  and  sanitary  pur- 
poses, and  may  provide  for  the  organization  of  drainage  districts,  and  vest 
the  corporate  authorities  thereof  with  power  to  construct  and  maintain  drains 
by  special  assessment  upon  the  property  beneGted  thereby. 

Connolly  cfe  MatJier  and  Bliem  <fc  HaUit,  for  plaintiffs  in  error.  E.  A. 
Wallace^  foi  defendants  in  error. 
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Scott,  J.  The  bill  in  this  case  was  brought  by  the  commissionefs  of  the 
Central  drainage  district,  in  the  county  of  Mason,  against  James  M.  Samuels 
and  Matilda  Samuels,  to  foreclose  a  lien  claimed  for  drainage  assessments 
against  certain  lands  owned  by  defendants.  The  proceeding  was  commenced 
under  section  72  of  an  act  to  provide  for  drainage  for  agricultural  and  sani- 
tary purposes,  and  to  repeal  certain  acts  therein  named,  approved  June  27, 
1885.  That  section  provides  that  the  assessments  made  under  said  act  shall 
be  a  lien  on  each  tract  assessed  in  the  district;  and,  if  the  assessment  is  not 
paid  on  or  before  the  annual  sale  of  lands  for  non-payment  of  taxes,  "the  com- 
missioners shall  file  a  petition  in  the  circuit  court  of  the  [proper]  county  for  a 
foreclosure  of  such  lien,  and  the  commissioners  may  proceed  in  their  corporate 
name  and  capacity  to  foreclose  such  lien  as  provided  bylaw."  It  is  conceded 
by  counsel  for  defendants  that  the  bill  shows  everything  necessary  for  the 
creation  of  a  lien  under  the  section  of  the  statute  cited.  It  may  therefore  be 
assumed,  in  the  brief  discussion  that  is  to  follow,  if  the  allegations  of  the  bill 
are  t>o  be  regarded  as  true,  complainants  are  entitled  to  the  relief  asked  for, 
unless  some  valid  objection  appears  on  the  face  of  the  record  itself.  On  mo- 
tion of  defendants,  the  venue  of  the  cause  was  changed  from  Mason  county, 
where  the  suit  was  commenced,  to  Fulton  county.  Although  a  rule  was  laid 
upon  defendants  to  answer  the  bill,  neither  of  them  filed  any  answer,  but 
made  default,  and  thereupon  it  was  taken  as  confessed  as  to  both  of  them. 
The  cause  was  then  referred  to  the  master  in  chancery  to  take  and  report 
proofs,  and  it  is  then  recited  in  the  decree  that  the  cause  came  on  for  "final 
hearing  on  bill,  exhibits,  and  the  default  of"  defendants,  "and  the  bill  taken 
for  confessed  against  them;  the  report  of  the  master  in  chancery,  the  docu- 
mentary and  oral  proofs. "  It  appears  the  court  by  its  decree  found  that  every 
niatenal  allegation  of  the  bill  was  true,  and  decreed  a  foreclosure  of  the  lien 
alleged  to  exist  against  the  lands  of  defendants. 

Only  such  errors  are  insisted  upon  as  are  thought  to  appear  on  the  face  of  the 
record.  It  is  said  the  bill  shows  the  levy  in  the  aggregate  was  $113,862,  and 
that  the  decree  finds  the  aggregate  to  be  a  much  less  sum,  and  it  is  submitted 
that  the  decree  is  so  uncertain  and  contradictory  in  this  respect  it  should  not 
be  allowed  to  stand.  The  amended  transcript  of  the  record  filed  in  this  court 
shows  the  alleged  error  in  this  respect  does  not  exist,  and  this  suggestion  of 
error  need  not  be  further  considered. 

It  is  also  made  a  point  against  the  present  decree  that  the  lien  claimed  is 
not  foreclosed  in  the  manner  provided  by  law.  The  argument  seems  to  be  the 
proceedings  to  foreclose  the  lien  for  drainage  assessments  should  be  the  same 
as  provided  by  law  for  the  foreclosure  of  tax  liens  on  lands  under  section  258 
of  the  revenue  act.  It  is  a  sufficient  answer  to  the  position  taken  to  say  that 
section  253  of  the  revenue  law  has  exclusive  reference  to  the  foreclosure  of 
liens  for  taxes  under  the  revenue  law,  and  the  consequent  penalties,  interest, 
and  costs.  It  was  never  intended  to  apply  to  the  foreclosure  of  liens  for  drain- 
age assessments,  which  are  quite  a  diflFerent  thing  from  the  ordinary  revenue 
of  the  state.  Section  72  of  the  drainage  act  provides  a  special  proceeding  for 
the  foreclosure  of  the  lien  for  drainage  assessments,  independent  in  itself;  and 
that  has  been  pursued  in  this  case.  It  is  expressly  provided  that  the  remedy 
given  by  that  section  "shall  be  taken  and  held  as  an  additional  means  to  en- 
force payment  of  such  delinquent  assessment. "  This  view  of  the  remedy  pro- 
vided by  section  72  for  the  collection  of  drainage  assessments  renders  it  un- 
necessary to  remark  upon  the  constitutional  objections  insisted  upon.  The 
mode  provided  by  section  72  for  foreclosing  the  lien  in  such  cases  is  clearly 
within  section  31  of  article  4  of  the  constitution,  as  amended  by  the  popular 
vote  in  1878.  That  section  of  the  constitution  would  seem  to  confer  upon  the 
general  assembly  all  necessary  power  in  such  matters,  both  as  to  levying  and 
collecting  special  assessments  upon  property  benefited  and  lying  within  the 
drainage  districts  organized  under  its  provisions.    As  was  said  by  this  court 
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in  ffttston  y.  Clarke  112  111.  844:  "The  special  amendment  of  the  constitu- 
tion adopted  in  1878,  so  far  as  it  invades  the  former  limitations  of  the  consti- 
tution, most  prevail,  and  such  limitations  are  not  applicable  to  the  subject- 
matter  of  this  special  assessment."  There  is  nothing  in  the  objection.  The 
master  in  chancery  is  directed  to  make  sale  of  the  property  in  default  of  payment 
of  the  decree.  Section  72  declares:  "Any  judgment  so  recovered  may  be  en* 
forced  and  collected  as  other  judgments  in  the  same  court. "  That  is  sufficient 
authority  for  appointing  the  master  in  chancery  to  execute  the  judgment  or 
decree  of  the  court. 

LRstly,  it  is  said  the  assessment  in  question  was  made  by  persons  having  no 
authority  either  dejure  or  de  facto,  and  is  therefore  void.  It  is  not  perceived 
how  this  question  can  arise  on  tliis  record.  But,  if  it  does,  it  is  not  one  that 
can  prevail  in  this  case.  Whether  the  provision  of  the  statute  providing  for 
the  election  of  drainage  commissioners  is  valid  or  not  is  a  question  that  need 
not  now  be  discussed.  The  legislature,  by  statute,  has  created,  under  consti- 
tutional authority,  such  an  officer  as  commissioner  of  drainage  districts.  It 
is  alleged  the  Central  special  drainage  district,  in  Mason  county,  was  duly 
organized  under  the  act  of  the  general  assembly  in  force  July  1, 1^5,  and  that 
afterwards  petitioners  were  elected  commissioners,  and  that  tliey  entered  upon 
their  duties  as  such,  and  are  now  acting.  The  default  of  defendants  admits 
these  allegations  of  the  bill,  and  the  court  found  from  the  evidence  such  was 
the  fact.  There  being  such  an  office,  and  petitioners  having  assumed  the  duties 
of  such  office,. and  now  acting  commissioners  of  the  drainage  district,  they 
are  de  facto  officers;  and  their  official  acts  will  be  held  to  be  valid  until  their 
right  to  exercise  the  duties  of  such  office  is  called  in  question  by  gttotvarranto, 
and  they  shall  be  dispossessed  of  all  power  under  the  statute.  The  judgment 
of  the  circuit  court  will  be  affirmed. 


(147  Mass.  309) 

Jaynes  V,  GoEPPEB  et  at. 
CSupreme  Judicial  Court  of  Massachusetts.    Suffolk.    June  21, 1888.) 

Equity— -Pleading— Bill— Multifariousness— Laches. 

A  bill  in  equity  alleged  that  plaintiff  and  the  testator  were  in  partnership,— plain- 
tiff managing  the  business  in  St.  Louis,  and  testator  in  Massachusetts;  that  tes- 
tator represented  that  the  business  in  Massachusetts  was  unprofitable,  and  worth 
less  than  $20,000,  whereas  it  was  reaUy  worth  $200,000,  and  was  veiy  profitable, 
and  theicsbv  procured  a  dissolution  of  partnership,  but  that  the  plaintiff  did  not  dis- 
cover the  fraud  till  after  the  testator's  death,  four  years  later.  The  bill  was  brought 
as  soon  thereafter  as  the  law  aUows  suits  against  executors.  It  further  aUeged  that 
the  testator  had  purchased  property  with  partnership  funds,  and  conveyed  it  with- 
out consideration,  and  prayed  to  have  the  dissolution  set  aside,  for  discovery,  an 
accounting,  and  a  conveyance  of  so  much  of  the  property  convoyed  without  con- 
sideration as  he  mif^ht  be  found  entitled  to.  The  executors,  heirs,  devisees,  and 
aforesaid  gfrantees  were  made  defendants.  Heldy  that  the  biJl  was  not  multifari- 
ous, or  demurrable  on  the  ground  of  laches  or  otherwise. 

Beserved  case  from  supreme  judicial  court,  Suffolk  county;  Deyens,  Judge, 
Bill  in  equity  by  Daniel  W.  Jaynes  against  Gustavus  Geopper  and  Solon 
Bancroft,  executoi-s  of  one  James  H.  £ames  and  Osgood  A.  Carter  and  others, 
devisees  under  the  will  of  said  £ames.  The  bill,  as  amended,  was  as  follows: 
''First  In  1868  a  copartnership  was  formed  in  St.  Louis,  Mo.,  between 
Daniel  W.  Jaynes,  the  plaintiff,  and  James  H.  Eames,  under  the  firm  name 
of  Jaynes  &  Co.,  to  carry  on  the  business  of  cooperage,  and  manufacturing 
and  selling  barrels.  The  capital,  at  the  outset,  did  not  exceed  0500.  The 
terms  of  the  partnership  were  that  the  net  profits  of  the  business  should  be 
shared  equally  between  said  Jaynes  and  Eames.  Second.  In  1873  the  firm 
extended  its  business,  and  established  a  factory  in  Cambridge,  Mass.,  and  of 
this  branch  of  the  business  Eames  took  personal  charge,  wiiile  the  St.  Louis 
business  was  in  charge  of  said  Jaynes.  The  partnership  agreement  embraced 
both  branches  of  business.    Third.  For  the  purpose  of  obtaining  staves  and 
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Other  mafcerlals  to  be  used  In  the  part  of  the  buainess  carried  on  at  Cambridge, 
said  Eames,  as  the  plaintiff  is  informed  and  believes,  and  therefore  alleges, 
afterwards  purchased  with  said  firm's  money  certain  real  estate  and  other 
property,  or  interests  therein,  the  nature  of  which  the  plaintiff  cannot  more 
particularly  state,  being  ignorant  thereof,  situated  near  Toledo,  Ohio,  and 
elsewhere,  but  where  the  plaintiff  is  unable  to  state,  being  ignorant  thereof; 
and  whether  said  Eanies  took  the  title  to  the  same  in  the  name  of  said  6rm 
or  in  his  own  name  the  plaintiff  is  ignorant  and  unable  to  state.  Fatirth, 
From  1873  to  1881,  and  especially  from  1876  to  1881,  said  Jaynes  was  seldom 
in  said  Cambridge,  and,  when  there,  the  arrangements  made  by  said  Eames 
were  such  that  Jaynes  had  little  oppoitunity  to  learn  the  actual  state  of  that 
portion  of  the  firm's  business  conducted  there,  except  from  the  statements 
and  representations  of  Eames.  In  1876  said  Eames  represented  to  said  Jaynes 
that  the  part  of  the  business  conducted  at  Cambridge  had  become  a  losing 
business,  and  that  all  the  profits  tliereof  had  become  absorbed  by  bad  debts  and 
other  losses,  and  that  the  business  was  running  behindhand,  and  he  continued 
frequently  to  make  the  same  representations  to  said  Jaynes  between  the  years 
1876  and  1881;  whereas,  in  truth  and  in  fact,  said  business,  during  the  time 
of  these  representations,  was  not  a  losing  one,  but  was  very  profitable,  and 
resulted  in  large  profits  and  gains;  and  said  representations  by  said  Eames  to 
said  Jaynes  were  false  and  fraudulent,  and  made  with  intent  to  deceive  and 
mislead  the  said  Jaynes,  and  resulted  in  deceiving  and  misleading  him  as  to 
the  real  condition  of  the  business,  and  the  amount  of  the  partnership  prop- 
erty, so  far  as  the  part  thereof  under  the  charge  of  said  Eames,  and  connected 
with  said  Cambridge,  was  concerned;  and  said  Eames  fraudulently  contrived 
to  prevent  said  Jaynes  from  learning  the  real  condition  of  the  same,  and  to 
put  him  off  his  guard  as  to  the  same,  and  succeeded  in  so  doing.  During  ihe 
«ame  time  the  said  Eames  was  frequently  at  St.  Louis,  and  was  familiar  with 
the  part  of  the  business  of  the  firm  carried  on  there,  and  with  its  condition,  and 
the  value  of  the  partnership  propeily  there,  as  well  as  with  that  at  said  Cam- 
bridge, and  connected  therewith,  and  with  all  the  property  and  business  of  said 
firm.  Fifth-  On  or  about  March,  1881,  said  Eames  came  to  St.  Louis,  and  pro- 
posed to  said  Jaynes  that  said  partnership  should  be  dissolved,  and  the  partner- 
ship property  divided ;  and  the  said  Eames,  as  an  inducement  to  the  said  Jaynes 
to  consent  to  such  dissolution  and  division,  falsely  and  fraudulently,  and  with 
Intent  to  deceive  the  said  Jaynes,  represented  to  him  that  all  the  property  and 
assets  of  said  firm  which  were  connected  with  the  part  of  the  business  there- 
tofore under  said  Eames*  charge  at  said  Cambridge,  including  the  property  or 
interests  therein  purchased  near  Toledo  or  elsewhere,  and  including  all  notes, 
bills  receivable,  or  other  amounts  due  said  firm  for  and  on  account  of  said  por- 
tion of  the  business,  amounted,  after  paying  all  debts  or  liabilities  incurred 
for  and  on  account  of  said  part  of  the  business,  to  less  than  $20,000;  and  said 
Eames  proposed  that  the  said  Jaynes  should  take,  as  his  share  of  the  partner- 
ship property,  upon  division,  that  portion  thereof  which  belonged  to  or  was 
connected  with  the  business  of  the  firm  theretofore  carried  on  in  said  St.  Louis 
under  the  charge  of  said  Jaynes,  together  with  the  notes,  bills  receivable,  or 
other  debts  due  to  said  firm  for  or  on  account  of  said  portion  of  said  business, 
which  amounted,  and  which  the  said  Eames  knew  amounted,  after  paying  all 
debts,  to  about  thesum  of  020,000;  and  that  he,  the  said  Eames,  should  takeas 
his  share,  upon  division,  that  portion  thereof  which  belonged  to  or  was  con- 
nected with  the  business  of  said  firm  theretofore  carried  on  at  said  Cambridge 
under  the  charge  of  the  said  Eames,  including  the  property  or  interests  therein 
so  as  aforesaid  purchased  near  Toledo  or  elsewhere,  together  with  the  notes, 
bills  receivable,  or  other  debts  due  to  said  firm  for  or  on  account  of  said  por- 
tion of  said  business.  And  the  said  Eames  falsely  and  fraudulently,  and 
with  intent  to  deceive,  repeatedly  assured  the  said  Jaynes  that  such  proposed 
division  was  an  equal  one»  and  would  transfer  to  said  Jaynes  as  large  a  por 
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tion  of  the  pnrtnersbtp  assets  and  property  as  would  be  received  by  him»  said 
Eames;  all  of  which  statements  and  representations  the  said  Eames  knew  to 
be  false.  And  the  said  Jaynes,  relying  upon  said  representations,  and  be- 
lieving them  to  be  true,  and  trusting  to  the  said  Eames'  supposed  honesty  in 
maldng  them,  agreed  to  the  said  Eames  proposition  for  a  dissolution  of  said 
partnership,  and  diyision  of  the  assets  and  property  thereof  in  the  manner 
proposed  by  said  Eames;  and  thereupon  a  certain  instrument  or  instruments 
in  writing,  the  purport  of  which  was  to  dissolve  said  partnership  according 
to  the  proposals  *of  said  Eames,  were  drawn  up  and  signed,  as  the  plaintiff 
believes,  by  the  said  Eames  and  the  said  Jaynes,  as  by  the  contents  of  said 
instrument  or  instruments,  when  produced,  will  more  fully  appear;  and  the 
plaintifP  is  unable  to  set  forth  in  detail  the  terms  or  provisions  of  said  instru- 
ment or  instruments,  because  the  copy  thereof  received  by  iiim  has  been  de- 
stroyed by  an  accidental  fire;  and  the  plaintiff  believes  that  the  date  of  said 
pretended  dissolution,  nnd  of  said  instrument  or  instruments,  was  March  17, 
1881.  Sixth.  And  the  plaintiff  says  that  the  statements^  representations* 
and  assurances  above  set  forth,  made  by  the  said  Eames  to  him,  and  upon  the 
faith  of  which  said  pretended  dissolution  and  division  of  propeity  were  made» 
were  without  foundation,  and  wholly  false  and  fraudulent;  that,  at  the  time 
they  were  made,  the  property  and  assets  of  said  firm  connected  with  that  por- 
tion of  the  business  under  the  charge  of  said  Eames,  and  in  Said  pretended 
dissolutioii  and  division  conveyed  to  him,  amounted  in  value  to  about  $200t000, 
and  that  this  was  well  known  to  the  said  Eames  at  the  time  he  made  said 
statements,  representations,  and  assurances.  Seventh,  The  plaintiff  did  not 
know,  orin  any  manner  learn,  that  the  statements,  representations,  and  assur- 
ances aforesaid,  made  to  him  by  the  said  Eames,  were  false,  but  believed  the 
same  to  be  true  until  about  the  middle  of  June,  1885,  when  he  was  informed 
that  they  were  false  and  untrue,  and  that  the  property,  and  assets  connected 
with  the  business  in  Cambridge,  and  conveyed  to  said  Eames  in  pretended 
dissolution  and  division,  amounted,  at  the  time  of  said  conveyance,  to  much 
more  than  $20,000,  to-wit,  to  the  sum  of  about  $200,000.  Eighth.  And  the 
plaintiff  is  informed  and  believes,  and  therefore  alleges,  that  through  the 
fraud  of  the  said  James  H.  Eames,  and  without  the  knowledge  or  assent  of 
the  plaintiff,  certain  money  belonging  to  the  said  partnership  was  taken,  in 
violation  of  said  plaintiff^s  right,  and  was  invested  in  real  estate  in  Sycamore^ 
in  the  county  of  De  Kalb,  and  state  of  Illinois,  which  said  real  estate  was 
given  by  said  James  H.  Eames  to  his  wife,  Elizabeth  B.  Eames,  one  of  the 
defendants,  and  is  now  held  by  her,  although  she  has  never  paid  any  consid- 
eration therefor,  and  the  same  belongs  in  equity  to  said  plaintiff  as  part  of  his 
share  of  tlie  partnership  property.  **  The  bill  then  contained  further  allega- 
tions that  the  said  Eames  had  invested  certain  sums,  in  violation  of  the  plain- 
tiff's rights,  in  real  and  personal  property  which  had  been  conveyed,  with- 
out consideration,  to  certain  of  the  defendants  named.  The  plaintiff  also 
averred  that  he  was  unable  to  state  the  dates  of  the  transactions  last  men- 
tioned, or  the  amounts  of  money  withdrawn  from  the  partnership  assets,  but 
that  he  believed  the  amounts  to  be  large,  and  the  dates  and  amounts  were 
upon  the  books  and  papers  in  the  hands  of  the  said  executors.  The  bill  also 
alleged  said  Eames  died  June  17, 1885;  that  the  defendants  Bancroft  and 
Goepper  were  the  executors  of  the  said  Eames,  being  appointed  on  March  8, 
1886,  and  that  on  April,  17.  1886,  plaintiff  brought  his  bill  in  equity;  that 
the  defendant's  executors  demurred  to  the  bill  on  the  ground  that  it  was 
prematurely  brought,  under  the  statute  of  this  commonwealth  limiting  ac- 
tions against  executors  and  administrators;  and  the  plaintiff,  being  advised 
that  said  demurrer  was  well  taken  in  law,  discontinued  said  bill,  and,  after 
the  lapse  of  time  limited  by  said  statute,  brought  the  present  bill.  The  bill 
alleged,  further,  that  the  property  which  said  Eames  undertook  to  dispose  of 
by  will  was  the  property  of  the  partnership,  and  had  never  been  accounted  for 
v.l7N.E.no.7 — 53 
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by  said  Eames  with  said  Jaynes,  and  that  all  the  hooks  and  papers  relating  to 
the  property  of  the  firm  are  in  the  hands  of  the  executors,  and  that  there  are 
no  debts  of  said  partnership  outstanding.  The  plaintiff  prayed  "that  the 
court  wiJl  declare  said  agreement  for  dissolution  of  partnership  to  be  void,  and 
decree  that  said  Bancroft  and  Goepper  produce  the  same,  together  with  the 
other  instruments,  if  any,  executed  in  pursuance  of  said  agreement,  and  de- 
liver them  up  to  be  canceled;  that  the  defendants  Bancroft  and  Gk>epper  set 
forth  a  list  of  ail  books,  papers,  etc.,  in  any  way  relating  to  the  partnership; 
that  an  account  may  be  taken  between  the  defendant's  executors  and  the 
plaintiff  of  all  dealings  and  transactions  between  the  said  Eames  and  said 
Jaynes  in  matters  relating  to  said  partneisliip  or  covered  by  said  partner* 
ship  agreements,  and  of  all  the  business  transactions  and  property  of  said 
firm  of  Jaynes  &  Co.  from  the  formation  of  the  partnerahip,  in  1868,  to  the 
attempted  dissolution  of  the  same,  in  1881,  and  of  all  the  profits,  accretions, 
and  accumulations  thereof.  Tiie  plaintiff  also  prayed  that  the  other  defend- 
ants be  decreed  to  convey  to  the  plaintiff  the  property  received  by  them  from 
said  Eames,  or  as  the  latter' s  devisees,  or  so  much  of  the  same  as  should,  on 
accounting,  be  found  due  the  plaintiff.  The  defendants  demurred  to  the  bill, 
assigning  in  their  several  demurrers  various  grounds  of  demurrer,  including 
want  of  equity  and  laches.  At  the  hearing  in  the  supreme  judicial  court  be- 
fore Devens,  J.,  the  demurrers  were  all  overruled,  and  the  case  reserved  for 
the  full  court* 

8,  Baaioroftt  for  certain  defendants. 

Upon  the  allegations  made  in  the  plaintiff's  bill,  it  cannot  be  maintained  as 
a  bill  for  discovery,  inasmuch  as  it  only  seeks  the  disclosure  of  matters  which, 
during  a  long  course  of  dealings  between  the  plaintiff  and  the  deceased,  James 
H.  Eames,  were  constantly  open  to  the  inspection  of  the  plaintiff  equally 
with  the  said  Eames.  Where  one  partner  is  intrusted  with  the  management 
of  the  partnership  concern,  as,  in  the  case  presented,  was  the  fact  with  each 
as  to  the  business  of  his  location,  even  if  the  managing  partner  withdraws 
moneys  for  his  separate  use,  which  he  duly  and  openly  enters  upon  the  part- 
nership books,  as  is  alleged  in  the  plaintiff ^s  bill  in  this  suit,  it  has  been  con- 
stantly held  there  is  no  fraud  which  will  give  the  joint  estate  any  claim  against 
the  estate  of  the  partner.  See  Ex  parte  Smith,  6  Mad.  2,  which  lays  down  the 
principle  which  has  been  subsequently  followed.  The  defendant  Emory  B. 
Eames,  while  asking  the  court  to  consider  the  various  points  suggested  by  the 
other  defendants,  so  far  as  they  may  be  applicable  to  the  case  presented  against 
him,  submits  that  he  is  not  a  devisee  under  the  will  of  James  H.  Eames,  and 
that  the  action  cannot  be  maintained  against  him,  but,  if  against  any  one,  on 
account  of  any  interest  which  may  accrue  to  his  benefit  from  said  James*  es- 
tate, it  should  be  against  the  trustee  to  whom  the  property  is  devised.  The 
defendants  Osgood  A.  Carter,  Sarah  A.  Mason,  Arthur  Mason,  Addie  E.  Car- 
ter, HaiTiet  E.  Sands,  and  John  Sands  submit  to  the  court,  while  relying  upon 
the  several  points  raised  by  the  other  defendants  so  far  as  the  same  are  appli- 
Ciible  to  the  case  stated  against  them,  that,  as  devisees  of  real  estate,  they  are 
entitled  to  all  the  rents  and  profits  of  the  real  estate  devised  to  them,  unless  and 
until  the  said  real  est'ite  sliall  be  required  to  be  dispossd  of  by  the  executors* 
under  direction  of  the  proper  court,  for  the  payment  of  liabilities  of  the  estate 
of  the  deceased ;  and  that,  under  the  general  and  universally  understood  laws  of 
this  commonwealth  relating  to  the  settlement  of  estates,  the  plaintiff  cannot 
maintain  his  bill  for  the  purpose  of  obtaining  the  relief  prayed  for  in  the  last 
clause  of  the  sixth  prayer  of  his  bill. 

Charles  /.  Mclntire,  for  defendant  Marks. 

The  plaintiff  has  stated  no  case  which  will  entitle  him  to  relief  or  discovery. 
Pasley  v.  Freeman,  3  Term.  B.  51.    If  a  person  does  not  avail  himself  of  tht 
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knowledge  or  means  of  knowledge,  open  to  himself,  he  cannot  be  heard  to  say 
that  he  was  deceived  by  representations  made  to  him  after  the  manner  of 
traders'  talk  and  representations  of  valu  e.  Attwood  v.  Small,  6  Clark  &  F.  233 ; 
Dillman  v.  Nadlehoffer,  (III.)  7  N.  E.  Rep.  90;  Stephens  v.  Orman,  10  Fla. 
9;  Hoitt  V.  Holconib,  32  K.  H.  185,  202,  205;  Veasey  v.  Doton,  3  Allen,  880; 
Mooney  v.  Miller,  102  Mass.  217, 220;  Broum  v.  Castles,  11  Cash.  348;  JHck^ 
inson  v.  Lee,  106  Mass.  557;  Poland  v.  Brovmell,  131  Mass.  138;  2  Kent, 
Coram.  484,  485;  Wissler  v.  Craig,  80  Va.  22;  Burtoell  v.  Fauher,  21  Grat. 
446;  Cordova  v.  Hood,  17  Wall.  1,  8;  Hencken  v.  Insurance  Co,,  11  Daly, 
282.  His  remedy  is  not  in  equity.  Story,  Partn.  (7th  Ed.)  §§  269, 284,  275; 
3  Kent,  Comm.  53;  Peaoock  v.  Peacock,  16  Ves.  49,  56;  Skinner  v.  Dayton, 
19  Johns.  536;  Marston  v.  Qould,  69  N.  Y.  220;  Heath  v.  Sansom,  4  Barn. 
&  Adol.  172;  Miles  v.  Thomas,  9  Sim.  606;  i^iwot  v.  Bumand,  4  Russ.  247, 
260;  Carlton  v.  Cummins  51  Ind.  478.  It  is  only  when  the  partnership  is 
for  a  definite  period  tliat  paitners  are  obliged  to  seek  a  court  of  equity  for  a 
dissolution.  iSmith  v.  Everett,  126  Mass.  304.  "It  would  be  a  dangerous 
precedent;  it  would  endanger  the  estates  of  the  dead;  it  would  render  the 
rights  of  the  living  nncertain  and  insecure;  it  would  open  the  door  for  the  in- 
troduction of  stale  claims,  which  it  has  well  been  said  have  often  more  of  cruelty 
than  justice  in  them," — ^to  favor  this  bill.  Wright  v.  Paine,  34  Amer.  Rep. 
30,  62  Ala.  340;  McGivney  v.  McQivney,  142  Mass.  156,  7  N.  E.  Rep.  721; 
Nudd  V.  Powers,  136  Mass.  273;  Bank  v.  Railroad  Co.,  125  Mass.  490,  494, 
495;  Harrison  v.  Gibson,  23  Grat.  213;  Mooers  v.  WhiU,  6  Johns.  Ch.  360, 
368.  A  decree  for  an  account  should  be  denied  in  every  case  where  it  appears 
that  plaintiff's  laches  has  rendered  impossible  for  the  court  to  do  full  justice 
to  all  parties,  whether  the  infirmity  consists  of  the  death  of  a  party,  loss  of 
evidence,  or  other  cause.  Stout  v.  Seabrook,  30  N.  J.  Eq.  190;  Peabody  v. 
Flint,  6  Allen,  52,  Maxwell  v.  Kennedy,  8  How.  222;  Tash  v.  Adams,  10 
Gush.  252;  Fuller  v.  Melrose,  1  Allen,  166.  The  bill  is  multifarious  and  un- 
certain, A  bill  embracing  distinct  matters,  affecting  distinct  parties,  who 
have  no  common  interest  in  the  distinct  mattera,  is  multifarious.  MetcaJf  v. 
Vady,  8  Allen,  587;  Po^pe  v. Leonard,  115  Mass.  288;  Water-Works  v. Bleaeh- 
ing  Co.,  14  Gray,  193.  The  several  defendants  ought  not  to  be  subjected  to 
disadvantage  and  expense  of  meeting  and  answering  charges  of  fraud  against 
the  otiiers,  with  whom  they  have  no  connection.  Sanborn  v  Dwinell,  135 
Mass.  236. 

A.  E.  Pillsburyf  for  defendants  Elizabeth  B.  Eames  and  Ida  L.  Nelson. 

It  does  not  appear  that  any  specific  thing  which  was  ever  the  property  of 
the  partnership  has  ever  passed  into  or  is  in  the  hands  or  possession  of  any  of 
the  defendants.  The  plaintiff  has  therefore  no  claim  to  possession  of  it,  in 
specie,  as  surviving  partner  or  otherwise.  Johnson  v.  Ames,  11  Pick.  173, 
180;  Trecothick  v.  Austin,  4  Mason,  29,  cited  and  approved  in  Andrews  v. 
Bank,  3  Allen,  314;  Attorney  General  v.  Brigham,  142  Mass.  248,  7  N.  E. 
Rep.  851,  and  cases  cited.  The  plaintiff  does  not  appear  to  claim  the  specific 
property  in  the  hands  of  the  various  defendants  in  the  capacity  of  surviving 
partner,  and  such  a  claim  could  not  be  maintained,  even  if  the  property  ap- 
peared to  have  been  partnership  property.  The  reason  of  the  rule  which  al- 
lows a  surviving  partner  to  take  and  administer  the  partnership  assets  is  want- 
ing. The  partnei-ship  was  dissolved  by  Eames'  act,  independently  of  Jaynes' 
assent.  Pars.  Partn.  401,  405.  This  leaves  no  foundation  for  the  prayer  that 
the  dissolution  be  decreed  void.  The  allegation  that  the  purchases  were  made 
"through  the  fraud  of  said  Eames"  does  not  cure  the  difficulty*  It  is  too  in- 
definite. And  this  may  be  said  of  the  allegations  of  fraud  generally  through- 
out the  bill.  Nichols  v.  Rogers,  139  Mass.  146,  150;  1  Daniell,  Ch.  PI.  324; 
Story,  Eq.  PI.  251.  It  is  at  most  a  conclusion.  The  facts  disclosed,  not  only 
fail  to  support  it,  but  they  are  consistent  with  the  honesty  and  propriety  of 
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the  whole  transaction.  General  allegations  will  be  taken  to  refer  to  the  par- 
ticular facts  disclosed.  Munday  v.  Knight^  8  Hare,  497;  E7>an  v.  Avon,  29 
Beav.  144.  The  means  of  knowledge  is  equivalent  to  the  knowledge  itself. 
Famam  v.  Brooks,  9  Pick.  244;  Nudd  v.  Hamhlin,  8  Allen,  130;  CoU  v. 
McGlathry,  9  Greenl.  131.  The  plaintiff  cannot,  in  any  view,  reach  the 
property  said  to  have  been  conveyed  ()y  Eames  to  tlie  defendants  in  his  lif^ 
time.  See  Locke  v.  Lewis ^  124  Mass.  1,  and  cases  cited.  A  merely  voluntary 
conveyance  is  good  as  against  subsequent  creditors.  Thacher  v.  Phinney,  7 
Allen,  146;  Winchester  v.  Charter,  12  Allen,  606.  It  is  well  settled  in  Mas- 
sachusetts that  no  trust  resulted  to  Eames  from  the  conveyances  alleged. 
Gould  v.  Lynde,  114  Mass.  366;  Keyes  v.  Carleton,  141  Mass.  45,  6  N.  E. 
Rep.  524.  Nor  even  if  it  is  assumed  that  the  money  with  which  Eames  pur- 
chased the  property  in  question  belonged  in  part  to  Jaynes,  which  is  assuming 
more  than  the  bill  shows,  is  there  any  trust  resulting  to  Jaynes  from  the 
transaction.  McQowan  v.  McQoioan,  14  Gray,  119;  Buck  v.  Warren,  Id. 
122;  Fickett  v.  Durham,  109  Mass.  419;  Peirce  v.  Colcord,  113  Mass.  372; 
Snow  V.  Paine,  114  Mass.  520,  526;  Bresnihan  v.  Sheehan,  125  Mass.  11, 
13.  The  transaction,  viewed  most  favorably  to  the  plaintiff,  was  no  more 
than  a  misappropriation  of  firm  money  by  Eames  to  his  own  uses.  It  does 
not  come  within  the  doctrine  of  the  leading  case  of  Dyer  v.  Clark,  5  Mete. 
562,  as  to  partnership  trusts.  The  bill  cannot  be  maintained  as  under  Pub. 
St.  c.  151,  §  3.  The  claim  even  against  the  executors  is  not  a  "debt"  in  the 
sense  of  the  statute;  the  property  in  the  hands  of  the  executors  was  nevei 
*' fraudulently  conveyed"  by  Eames;  and, there  is  no  allegation  that  the  prop- 
erty said  to  have  been  conveyed  by  him  in  his  life- time  to  other  defendants 
was  so  conveyed  "with  intent  to  defeat,  delay,  or  defraud  creditors. "  If  the 
plaintiff  is  not  entitled  to  the  relief  sought,  he  cannot  maintain  the  bill  for 
discovery.  Walker  v.  Brt}oks,  125  Miiss.  241,  243,  and  cases  cited;  Emery  v. 
Bidwll,  140  Mass.  271,  275,  8  N.  E.  Rep.  24.  The  plaintiff's  delay  in  assert- 
jng  his  pretended  claims  is,  under  the  circumstances,  inexcusable,  and  ought 
to  defeat  his  bill.  Fai-nam  v.  Brooks,  9  Pick.  212,  245.  The  means'  of  dis- 
covering a  fraud  are  equivalent  to  discovery  and  knowledge.  Famam  v« 
Brooks,  ubi  supra;  Naddy.  Hamblin,  8  Allen,  130.  and  cases  cited;  Learned 
V.  Foster,  111  Mass.  365.  The  doctrine  of  laches  is  in  principle  analogous  to 
that  of  estoppel  in  pais.  If  the  plaintiff  has  lain  by  until  the  situation  is 
changed,  or  until,  by  lapse  of  time  or  the  operation  of  natural  causes  or  oth- 
erwise, the  means  of  defending  are  lost  or  materially  impaired,  equity  will 
refuse  relief,  and  remit  him  to  his  legal  rights,  such  as  they  may  be.  Cod- 
man  V.  Rogers,  10  Pick.  112;  Bank  v.  Railroad  Co,,  125  Mass.  490,  and 
cases  cited;  Brown  v.  County  6/ Baena  Vista,  95  U.  S.  157,  161.  Laches  is 
not  measured  by  the  period  of  statutory  limitation.  A  claim  may  be  bad  for 
laches,  though  not  barred  by  any  statute.  Codman  v.  Rogers,  ubi  supra; 
Phillips  V.  Rogers,  12  Mete.  405,  410;  Evans  v.  Bacon,  99  Mass.  213.  In 
Railroad  Co.  v.  Bartlett,  10  Gray,  384,  a  delay  of  three  years,  during  which 
there  was  an  increase  in  the  value  of  the  land,  was  held  to  defeat  a  bill  for 
specific  performance.  In  Peabndy  v.  Flint,  6  Allen,  52,  a  mere  delay  of  three 
years  and  a  half  was  held  to  defeat  a  bill  by  stockiiolders  of  a  corporation  to  set 
aside  certain  contracts  fraudulently  made  by  the  directors.  See,  also,  Plymouth 
V.  Russell  Mills,  7  Allen ,  438, 444 ;  Codman  v.  Rogers,  ubi  supra.  The  appli- 
cation of  the  doctrine  of  laches  being,  to  a  certain  extent,  discretionary,  it  is 
proper  for  the  court  to  consider  the  fact  that  the  plaintiff  sttil  retains  a  rem- 
edy at  law  against  the  executors  if  this  bill  is  dismissed.  Pub.  St.  c.  136,  § 
12;  Id.  c.  197,  §§  13,  14.  If  the  plaintiff  has  not  stated  a  case  which  would 
have  entitled  him  to  maintain  a  bill  in  equity  prior  to  St.  1883,  c.  223,  that 
statute  (section  17)  will  not  enable  him  to  maintain  this  bill  as  a  bill  in  equity. 
If  the  statute  aids  him  at  all,  it  can  be  only  to  the  extent  of  enabling  him  to 
formjvlly  amend  the  bill  into  an  action  at  law.    This,  if  asked,  ought  not  to 
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be  allowed  at  this  stage,  especially  as  he  can  commence  an  action  at  law  at 
any  time  upon  dismissal  of  this  bill.  Pub.  St.  c.  136.  §  12;  Id.  c.  197,  §§  13, 
14.  See.  also.  Gove  v.  Learoyd,  140  Mass,  524,  5  K.  E.  Rep.  499;  Sherman 
V.  Qalbraith,  141  Mass.  440,  5  N.  E.  liep.  858.  Nor  will  St.  1887,  c.  383, 
enable  the  bill  to  be  maintained  as  a  bill  in  equity.  No  statute,  though  merely 
remedial,  is  to  affect  cases  pending  at  its  passage,  unless  its  terms  or  charac- 
ter indiciite  that  it  was  so  intended,  Uill  v.  Duncan,  110  Mass,  238;  Fick- 
ett  V.  Durham,  119  Mass.  159;  Bucher  v.  Railroad  Co.,  131  Mass.  156,  and 
cases  cited.  The  terms  of  the  statute,  prescribing  how  actions  may  be  com- 
menced, etc.,  indicate  that  it  was  not  designed  to  apply  to  actions  commenced 
before  its  passage;  i.  e.,  before  it  took  effect.  All  its  terms  can  be  satisfied 
by  this  construction. 

Bishop  dk  Wigglesworth,  for  plaintiff. 

That  the  objects  of  the  bill  are  properly  sought  by  a  suit  In  equity  is  shown 
by  the  following  cases:  Smith  v.  Everett,  126  Mass.  304;  Maddeford  v. 
Austwick,  1  Sim.  89;  Chase  v.  Garvin,  19  Me.  211;  King  v.  Leighton,  2'2i 
Hun.  419;  Plestow  v.  Johnson,  1  Smale  &  G.  20;  Pomeroy  v.  Benton,  57  Mo. 
531.  That  there  has  been  no  laches  in  the  present  case  is  sutficiently  shown 
by  the  authorities  cited  above.  Besides  the  authorities  cited  above,  see  Ver-' 
non  V.  Vawdry,  2  Atk.  119,  in  which  relief  was  granted  20  years  after  the 
fraud  WHS  committed,  and  long  after  the  death  of  the  defendant.  The  bill 
is  not  multifarious.  McCabe  y.  Bellows,  1  Allen,  269:  Lem  y.Presoott,  144 
Mfiss.  505,  513,  11  N.  E.  Rep.  923;  Hagan  v.  Walker,  14  How.  29,  34.  35; 
Gaines  v.  Chew,  2  How.  619;  Inman  v  Wearing,  8  De  Gex  &  S.  729,  732; 
If  amp  V.  Hobiwton,  3  De  Gex,  J  &  S.  97. 108;  Salvidge^y.  Ffyde,  5  Madd.  138; 
Webb  V.  Helion,  3  Rob.  (JS' .  Y.)  625;  Wade  v  Rmher,  4  Bos w.  537  .Ifonroe  v. 
Hamilton,  47  Ala.  217;  Dilioorth  v.  Mayjitld,  36  Miss.  40;  Cannon  v.  Cope^ 
land,^  Ala.  201.  See,  also,  Sears  v.  Carrier,  4  Allen,  339,  341;  Turner  v» 
Robinson,  1  Sim.  &  8. 313;  Parr  v.  Attorney  General,  8  Clark  &  P.  409.  The 
bill  distinctly  alleges  that  there  are  no  outstanding  debts  of  the  partnership; 
for,  if  there  were,  Mr.  Jaynes  could  not  claim  any  of  the  Arm  property  for  him- 
self till  the  debts  of  the  firm  were  paid.  Williamson  v.  Haycock,  11  Iowa,  40; 
Sears  v.  Hardy,  120  Mass.  5^4.  Notes  on  cases  cited  by  the  various  defend^ 
ants  at  the  previous  argument:  Johnson  v.  Ames,  11  Pick.  173,  is  entirely 
different  from  the  present  case,  where  the  plaintiff  knew  nothing  of  the  fraud 
practiced  on  him,  and  never  assented  to  what  the  defendant  did  in  the  mat* 
ter.  Andrews  v.  Bank,  3  AUen,  314,  is  simply  to  the  same  effect,  but  in  that 
case  it  was  held  that  the  property  could  be  traced,  and  it  was  therefore  sub- 
ject to  the  trust.  In  Farnam  v.  Brooks  there  was  no  fraud.  The  case  of 
Nudd  Y,Hamblin  is  one  in  which,  as  the  court  say  on  page  132,  there  was 
no  concealment  by  false  representations,  and  there  was  no  judiciary  relation 
between  the  parties.  It  was  a  ea8(^  of  trespass  on  land,  and  the  defense  wa» 
the  statute  of  limitations.  Cole  v,  McGlathry  was  a  case  where  the  defend- 
ant  received  money  from  the  plaintiff  to  pay  to  a  third  party,  and  falsely 
stated  that  he  had  done  so.  Nichols  v.  Rogeis,  139  Mass.  146,  150,  cited  by 
the  defendants,  is  simply  a  case  in  which  the  court  say  that  it  does  not  appear 
that  the  acts  charged  in  the  amended  bill  were  done  before  the  filing  of  the 
bill.  Gould  v.  Lifnde,  114  Mass.  366,  and  Keyes  v.  Carleton,  141  Mass.  45, 
6  I^.  E.  Rep.  524,  are  authorities  that  a  voluntary  conveyance  or  settlement 
may  be  binding  on  the  grantor;  but  the  rule  has  no  application  to  JayneSi 
who  never  joined  in  any  such  conveyances.  McGoioan  v.  McGowan,  14  Gray, 
119,  and  Buck  v.  Warren,  Id.  122,  note,  were  cases  in  which  the  plaintiffs 
paid  a  portion  of  the  purchase  money  for  some  real  estate,  and  did  not  stipu- 
late that  the  money  so  supplied  by  them  should  be  applied  to  the  purchase  of 
any  particular  portion  of  the  land,  and  it  was  held  that  there  was  no  result- 
ing trust.    In  the  present  case,  however,  all  the  money  devoted  to  tho  pur- 
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chase  of  the  property  which  was  given  away  by  Eames  was  partnership  money* 
and  these  purchases  were  made  by  Eames  without  any  knowledge  or  consent 
on  the  part  of  Jaynes.  FicJcett  v.  Durham^  109  Mass.  419,  was  simply  a 
promise  to  discharge  an  indebtedness  by  giving  an  interest  in  land.  There 
was  no  question  of  resulting  trust  involved.  Peirce  v.  Coloordt  113  Mass. 
372,  has  no  application  to  the  present  case.  In  Codman  v.  Rogers^  10  Pick. 
112,  and  in  Phillips  v.  Rogers^  12  Mete.  405,  the  plaintiff  knew  of  his  rights, 
and  he  might  have  enforced  them  by  asking  for  a  decree  for  distribution.  In 
Bank  v.  Railroad  Co,,  125  Mass.  490,  494,  it  is  said:  "The  right  of  a  party 
injured  to  rescind  a  fraudulent  transaction  remains  only  for  a  reasonable 
time  after  the  discovery  of  the  fraud."  In  Railroad  Co.  v.  Bartlett,  10  Gray, 
384,  no  steps  had  been  taken  by  the  plaintiff  to  enforce  the  agreement,  and 
never  could  the  plaintiff  itself  have  been  forced  to  take  the  land,  for  it  had 
not  signed  any  aj^reeraent.  N'udd  v.  Poioers,  136  Mjiss.  273,  is  cited  by  de- 
fendants, but  it  is  a  very  good  authority  for  the  plaintiff.  See  pages  277, 
278.  Plymouth  v.  Russell  Mills,  7  Allen,  438,  decides  that  an  unexplained 
delay  of  more  than  four  years  after  the  discovery  of  new  and  material  evi- 
dence is  such  laches  as  will  defeat  a  bill  in  equity  to  set  aside  an  award  on 
that  ground.  In  Stout  v.  Seabrook,  30  N.  J  Eq.  190,  191,  it  is  said  that 
"every  fact  now  known  to  the  complainant  was  known  to  him  in  1867.  The 
bill  was  filed  May  20,  1874."  This  was  held  to  be  laches.  In  Wright  v. 
Paine,  34  Amer.  Rep.  30, 62  Ala.  310,  and  in  McQiwiey  v.  McQivney,  142 Mass. 
156,  7  N.  E.  Hep.  721,  the  plaintiff  knew  of  his  rights,  and  did  nothing  for 
20  years,  whereby  an  innocent  third  party  was  led  to  abandon  a  remedy  which 
he  had.  The  objection  of  multifariousness  was  not  taken  by  all  the  defend- 
ants,  but  was  by  some  of  them.  Only  two  authorities  were  cited,  viz.,  Jfat- 
calf  v.  Cady,  8  Allen,  589,  and  Sanborn  v.  Dwinell,  135  Mass.  236.  The  fol- 
lowing authorities  were  cited,  also,  as  to  the  want  of  equity  2  Kent,  Oomm. 
485,  relates  simply  to  caveat  emptor,  and  has  no  application  to  a  case  of  part- 
nership where  one  partner,  by  means  of  superior  knowledge,  has  defrauded 
the  other.  Hoitt  v.  Holoomb,  32  X.  H.  202,  205,  was  a  case  in  which  it  was 
held  that  caveat  einptor  had  no  application,  although  a  sheriff  who  was  de- 
ceived as  to  his  deputy's  neglect,  and  for  that  xeason  released  the  surety  on 
the  deputy's  bond,  had  made  no  inquiries  whatsoever  as  to  what  his  deputy 
had  done,  from  the  persons  for  whom  he  had  been  acting.  In  Atttjoood  v. 
Smrdl,  6  Clark  &  E.  233,  the  purchasers  employed  experts  to  examine  the 
mine,  and  left  one  of  their  number  for  a  time  on  the  premises  to  make  further 
examinations  and  to  report.  Then  they  took  the  mine,  and  worked  it  for  six 
months,  to  its  damage,  and  then  brought  their  bill.  The  case  itself,  and  the 
cases  cited  in  the  notes,  have  many  statements  favorable  to  the  plaintiff  in  the 
present  suit.  In  Poland  v.  Brownell,  131  Mass.  138,  it  was  lield  that  the 
seller's  statements  were  not  actionable  where  the  plaintiff  had  full  opportu- 
nity to  inspect  the  goods,  and  examine  the  books,  and  did  so,  Pasley  v.  Free- 
man, 3  Term  R.  51.  Action  at  law  may  be  brought  in  cases  analogous  to  de- 
ceit. Dillman  v.  Nadlehoffer^  7  N.  E.  Rep.  90:  "  Where  the  contracting  par- 
ties for  any  cause  are  not  on  equal  terms,  and  such  representations  are  gross 
exaggerations,  resulting  in  an  unconscionable  bargain,  equity  will  not  hesi* 
tate  to  interpose  in  favor  of  the  injured  party." 

C.  Allen,  J.  We  are  of  the  opinion  that  the  averments  of  the  plaintiff's 
bill  are  sufficient.  The  criticisms  of  the  defendants  are,  in  substance,  that 
the  bill  does  not  sufficiently  show  that  the  plaintiff  was  entitled  to  one-half  of 
the  assets  of  the  firm,  or  that,  by  the  settlement  as  made,  he  did  not  get  one* 
half  of  the  assets,  or  that  he  was  induced  to  make  the  settlement  by  false  and 
fraudulent  representations  by  Eames.  But,  taking  the  whole  bill  together, 
it  sufficiently  avers  a  fraud,  which,  if  proven,  will  entitle  the  plaintiff  to  have 
the  settlement  of  the  partnership  opened.    If  the  plaintiff  was  fraudulently 
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induceil  to  make  a  division  of  the  partnership  property,  by  which  he  got  less 
than  he  was  entitled  to,  as  alleged,  no  laches  appears  from  the  facts  stated  in 
the  bill  which  should  defeat  his  equitable  right.  The  bill  contains  full  aver- 
ments that  the  various  defendants,  other  than  the  executors  and  devisees  of 
Eames,  took  their  gifts  from  him  without  consideration;  and  that  the  money 
used  to  purchase  said  gifts,  as  well  as  all  the  property  left  by  Eames,  was 
property  belonging  to  the  partnership.  The  bill  is  not  multifarious.  The 
demurrers  were  properly  overruled. 


(147  Mass.  348) 

MiNOT  «•  Baker  et  ah 
(Sufyreme  Judicial  Court  of  McLsaachusetts.    Norfolk.    July  10, 1S88.) 

1.  Ohakitibs— Bequest  to  CnioiiTABLB  Uses— iruRXSDionoN  of  Equity. 

A  testator  left  the  residue  of  his  estate  to  a  trustee  "to  be  disposed  of  by  him  fbr 
such  charitable  purposes  as  he  shaU  think  proper.  **  The  trustee  died,  having  ren- 
dered no  account  to  the  probate  court,  and  having  disposed  of  only  a  smaU  portion 
of  the  residuary  estate  in  his  hands  for  charitable  purposes.  HelcL,  that  the  gift 
was  unconditional,  and  should  be  applied  to  charitable  purposes  according  to  a 
scheme  under  the  directioo  of  the  court. 

S.  Same— Ck>NSTBUOTioK. 

A  testator  deposited  a  certain  sum  with  a  trustee  to  pay  the  annual  interest  to  a 
beneficiary,  unless  it  was  added  to  the  principal  sum,  and,  after  the  death  of  the 
beneficiary,  to  pay  the  amount  of  the  principal  sum  to  the  testator,  his  executors  or 
administrators.  The  beneficiary  was  allowed,  by  the  terms  of  the  deposit,  to  have 
the  interest  added  to  the  principal  in  order  to  increase  it,  and  this  was  done  for  sev- 
eral years,  and  until  the  death  of  the  beneficiary.  The  testator  in  his  will  gave  the 
residue  of  his  estate  to  charitable  purposes.  Held^  upon  the  death  of  the  beneficiary 
after  the  death  of  the  testator,  that  the  amount  deposited  as  above,  together  witn 
the  additions  of  interest,  went  to  form  the  residue  of  the  testator's  estate,  and  was 
to  be  devoted  to  charitable  purposes. 

Reported  case  from  supreme  judicial  court;  Devens,  Judge. 

Bill  in  equity  for  instructions,  brought  by  William  Minot,  Jr.,  administra- 
tor de  bonis  non  with  the  will  annexed  of  Gapt.  John  Percival,  against  Sarah 
B.  Baker  and  others,  next  of  kin  of  the  testator.  The  attorney  general  ap- 
peared, and  filed  an  answer,  claiming  that  the  will  of  the  testator  established 
a  lawful  and  valid  trust  for  charitable  uses,  and  that  the  equitable  jurisdiction 
of  tiie  court  was  sulficient  to  establish  such  charity,  and  determine  a  scheme 
to  regulate  the  investment  and  distribution  of  such  charity.  The  case  was 
heard  in  the  supreme  judicial  court  before  Devems,  J.»  and  reported  to  the 
full  court. 

Stephen  H,  Phillipa^  for  the  Commonwealth. 

I  am  requested  by  the  attorney  general  to  confine  my  argument  in  his  name 
chiefiy  to  suggesting,  that  indeterminate  charities  can  be  maintained  by  the 
peculiar  agencies  of  a  court  of  chancery  through  the  intervention  of  a  trustee. 
This  court  need  not  be  reminded  that  recently,  and  in  this  very  controversy, 
it  has  emphasized  the  sufiiciency  of  such  agencies,  and  has  indicated  theprac- 
ticableness  of  giving  force  and  direction  to  manifestations  of  charitable  pur- 
pose^ exceptionally  vague.  White  v.  DiUon,  140  Mass.  358,  4  N.  E.  Rep.  606. 
See,  also,  Loring  v.  Marsh,  2  Cliflf.  469,  6  Wall.  387;  Marsh  v.  Renton,  99 
Mass.  132;  Bliss  v.  SocUty,  2  Allen,  334;  Washburn  v.  Sewall,  9  Mete.  280; 
Tud.  Char.  Trusts,  212.  By  the  residuary  clause  of  the  will,  a  trust  for  char- 
itable uses  is  created,  which,  although  indeterminate,  a  court  of  chancery  is 
competent  to  administer.  8altonstaU  v.  Sanders,  11  Allen,  453;  Tud.  Char. 
Trusts,  212;  Const.  Mass.  c.  6,  art.  6;  Jackson  v.  Phillipst  14  Allen,  567. 
By  the  law  of  England,  as  set  forth  in  Lord  Hardwicke's  decisions,  there 
is  no  doubt  that  "where  testators  have  not  any  particular  person  in  their  con- 
templation, but  leave  it  to  the  discretion  of  a  trustee  to  choose  out  the  objects, 
though  such  person  is  private,  and  each  particular  object  may  be  said  to  be 
private,  yet,  in  the  extensi  veness  of  the  benefit  accruing  from  them,  they  may 
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very  properly  be  called  public  charities."  Attorney  General  v.  Gleg,  1  Atk. 
356;  Attorney  General  v.  Pearoe,  2  Atk.  87;  Cook  v.  Duokenfieldt  Id.  567; 
Jemmit  v.  Venil,  Amb.  585;  Attoi-ney  General  v,  JohnsoUn  Id.  190;  Attor-^ 
ney  General  v.  Bucknall,  2  Atk.  328.  And  this  is  the  general  doctrine  of  a 
long  line  of  English  cases.  The  same  doctrines  have  been  sustained  in  the 
subsequent  cases  of  Attorney  General  v.  Whitchurch,  3  Yes.  144;  Bishop  v. 
Adams,  7  Ves.  324;  ffowse  v.  Chaptnan,  4  Ves.  542;  Paice  v.  ArehbisJiop  of 
Canterbury,  14  Ves.  364;  Powell  v.  Attorney  General,  3  Mer.  48;  Curtis  v. 
Hutton,  14  Ves.  539;  Attorney  General  v.  Price,  17  Yes.  371;  l9aa:c  v.  T)e 
Friez,  Id.  373,  note;  Waldo  v.  Caley,  16  Ves.  206;  Attorney  General  v.  Xoti- 
don,  3  Brown,  Ch.  171.  1  Ves.  Jr.  243;  Mills  v.  Farmer,  19  Ves.  483;  Legge 
V.  Asgill,  Turn.  &  R.  265,  note;  Moggridge  v.  Thackwell,  7  Ves.  36;  Attorney 
General  v.  Lonsdale,  1  Sim.  105;  "Mills  v.  Farmer,  1  Mer.  94;  Sorresby  v. 
HoUins,  9  Mod.  221;  flbr^i^e  v.  JS^arZ  of  Sufolk,  2  Mylne  &  K.  59;  5a^er  v. 
Sutton,  1  Keen,  224;  Attorney  General  v.  Comber,  2  Sim.  &  8.  93;  Miiford 
V.  Reynolds,  1  Phil.  Ch.  192;  iVa^^  v,Morley,  5  Beav.  177;  Attorney  General 
V.  Gladstone,  13  Sim.  7;  Edwards  v.  FaZ/,  6  De  Gex,  M.  &  G.  79;  Attorney 
General  v.  Stepn;ey,  10  Ves.  22;  College  v.  il£to7-n^y  General,  6  H.  L.  Cas.  205; 
Kirkbank  v.  Hudson,  7  Price,  213;  /ft//  v.  Burm,2  Wils.  &  S.  80;  Crichton 
V.  Grierson,  8  Bligh,  (5T.  S.)  434;  Mryor  v.  /Jyder,  5  De  Gex,  M.  &  G.  353; 
Potverscourt  v.  Powerscourt,  1  Moll.  616;  Whicker  v.  Hume,  14  Beav.  611; 
Philpott  V,  Hospital,  6  H.  L.  Cas.  338.  No  American  lawyer  can  thoroughly 
Investigate  the  law  of  charities  without  observing  the  iSm^£A«onton  Co^e,  cited 
in  Whicker  v.  ffu^/i^,  7  H.  L.  Cas.  124.  The  general  English  rule  is  that  a 
"bequest  is  not  void  If  by  law  it  can  possibly  be  made  good."  Sorresby  v. 
HoUins,  9  Mod.  221;  Curtis  v.  Hutton,  14  Ves.  539;  Mayor  v.  Ryder,  5  De 
Gex,  M.  &  G.  353;  Edwards  v.  HalU  11  Hare,  12;  Whicker  v.  /TMrn^,  7  H. 
L.  Cas.  154.  There  is  some  criticism  in  English  cases  as  to  the  use  of  the 
word  "benevolent,"  as  distinguished  from  "clmritable."  Williams  v.  Ker^ 
shaw,  cited  in  5  Clark  &  F.  HI;  James  v  Allem,  3  Mer.  17;  Ommanney  v. 
Butcher-,  Turn.  &  R.  260;  Morice  v.  Bishop,  10  Ves.  521;  Nash  v.  Morley, 
6  Beav.  183;  Ellis  v.  Selby,  1  Mylne  &  C.  286;  Kendall  v.  Granger,  5  Beav. 
300.  But  none  of  these  difficulties  can  be  suggested  where  the  word  "char- 
itable" is  also  employed,  for  courts  will  save  the  charity  if  possible;  and,  where 
the  charitable  intent  clearly  appears,  if  the  terms  are  broad  enough  to  include 
alawful  and  unlawful  use,  the  courts  will  hold  it  valid,  and  restrict  it  to  a  law- 
ful use.  Sorresby  v.  HoUins,  supra;  Attorney  General  v.  Whitchurch,  3  Ves. 
144;  Philpott  v.  Hospital,  6  H.  L.  Cas.  338;  Dent  v.  AUcroft,  30  Beav.  340. 
The  English  law  of  charities,  therefore,  is  in  force  as  part  of  an  inherent  equity 
jurisdiction.  It  is  older  and  much  more  comprehensive  than  the  redoubtable 
statute  of  43  Eliz.  c.  4,  and  obtains  whenever  the  common  law  prevails,  ex- 
cept in  five  or  six  states,  in  all  of  which  it  is  admitted  that,  but  for  special 
legislation,  it  would  now  be  recognized.  Association  v.  Ha7't,  4  Wheat.  1. 
In  this  case,  held  in  Wheeler  v.  Smith,  9  How.  55,  to  have  been  anomalous, 
decided  under  peculiur  Virginia  law.  Chief  Justice  Marshall  remarks:  "  That 
such  a  legacy  would  be  sustained  in  England  is  admitted."  See,  also,  Inglis 
v.  Trustees,  3  Pet.  129;  Shotwell  v.  Mott,  2  Sandf.  Ch.  46;  Williams  v.  WUU 
iams,  8  N.  Y.  525;  Wright  v.  Church,  1  Hoff.  Ch.  202;  Rose  Will  Ctoe,  4  Abb. 
Dec.  108;  Power  v.  Cassidy,  54  How.  Pr.  9;  Heiss  v.  Murphey,  40  Wis.  293; 
Ruth  V.  Oberbrurmer,  Id.  238,  257;  Galleyo^s  Ex^rs  v.  Attorney  General,  B 
Leigh,  450;  Com.  v.  Levy,  23  Grat.  21;  Dashiell  v.  Attoj-ney  General,  5  Har. 
&  J.  392,  6  Har.  &  J.  1;  Society  v.  Pendleton,  7  W.  Va.  87;  Carpenter  v. 
Miller,  3  W.  Va-  174;  Venable  v.  Coffman,  2  W.  Va.  310;  Ga9s  v.  WilhiU, 
2  Dana,  170;  Church  v.  Church,  18  B.  Mon.  635.  To  recur  to  Massachusetts 
law,  adopted  from  England  in  all  its  puiity  and  vigor,  introduced  into  our 
constitutional  design,  never  modified,  qualified,  or  limited  in  any  way,  illus- 
trated by  a  long  series  of  learned  and  interesting  decisions,  none  of  which  are 
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inconsistent  with  Judge  Gbay^s  proposition  in  SaltonataU  v.  Sanders^  but 
many  of  whicli  recognize  it.  Odell  v.  Odell,  10  Allen,  6;  Saltonstall  y.San-- 
ders]  11  Allen,  446;  Jackson  ▼.  PhilUpa^  14  Allen,  550.  ''There,  is  a  wide 
distinction  between  a  gift  to  charity  and  a  gift  to  a  trustee  to  be  by  him  ap- 
plied to  charity.  In  the  first  case  the  court  has  only  to  give  the  fund  to  char- 
itable institutions,  which  is  a  ministerial  and  prerogative  act;  in  the  second 
case  the  court  has  Jurisdiction  over  the  trustee,  as  it  has  over  all  trustees,  to 
see  that  he  does  not  commit  a  breach  of  his  trust,  or  apply  the  funds  in  bad 
faith,  or  to  purposes  that  are  not  charitable."  2  Peiry,  Trusts,  §  719;  Estate 
of  Hinckley,  58  Cal.  457;  Saltonstall  v.  Sanders,  ut  supra;  Hit  ford  v.  Rey- 
nolds, 1  Phil.  Ch.  185;  Nightingale  v.  Ooulbum,  5  Hare,  484;  Goi?ig  v. 
Emery,  16  Pick.  107;  Wells  v.  Doane,  3  Gray,  201;  Paschal  v.  Acklin,  27 
Tex.  197;  Derby  v.  Derby,  4  B.  I.  414;  Fontain  v.  Ravenel,  17  How.  392; 
Lorings  v.  Marsh,  6  Wall.  337;  Witman  v.  Lex,  17  Serg.  &  R.  89;  Oriffiny. 
Graham,  1  Hawks,  96 ;  Miller  v.  Atkinson,  63  N.  0. 537 ;  Attorney  General  v. 
Jolly,  1  Rich.  £q.  99;  2  Perry,  Trusts,  §  731,  and  cases  cited.  Kothing  in  the 
legacy  to  Mrs.  Gtisset  is  inconsistent  with  the  residuary  clause,  and  no  residu- 
ary interest  accrues  to  the  heirs  by  force  thereof,  or  any  part  thereof.  Ward 
V.  Railway  Co,,  108  Mass.  332;  Reed  v. Reed,  114  Mass.  372;  Montgomery^. 
Pickering,  116  Mass.  227;  Newton  v.  Baker,  125  Mass.  30.  The  only  ques- 
tion of  law  involved  is  whether  an  alleged  adopted  daughter,  who  came  of  age 
before  the  recent  legislation,  has  any  rights,  as  an  omitted  or  forced  lieir,  un- 
der Pub.  St.  c.  127,  §  21,  which  no  lawyer  will  assert  for  a  moment.  Datoea 
y.  BoylsUm,^  Mass.  352;  Hutchins  v  Bank,  12  Mute.  425;  Pub.  St.  c.  135* 
§8:2  Perry,  Trusts,  §  731.  The  intention  of  a  testator  is  to  be  gathered 
from  a  whole  will.  Hawley  v.  Northampton,  8  Mass.  3;  Gifford  v  Choate^ 
100  Mass.  343;  Barrett  v.  Marsh,  126  Mass.  215.  A  clearly  indicated  charity, 
especially  in  a  residuary  clanse,  cannot  be  defeated  by  the  addition  of  equivo- 
cal clauses,  or  words  of  uncertain  meaning.  Williams  v.  Bradley,  3  A11en» 
270.  Finally,  all  wills  are  to  be  construed  to  avoid  intestacy,  if  possible* 
(Paice  y.  Archbishop,  14  Yes.  371;)  especially  where  a  clear  intent  appears  in 
the  residuary  clause  to  divest  all  interest  of  the  heirs,  {Moggridge  v.  Thackr- 
well,  7  Yes.  36;)  and,  where  a  charitable  trust  seeks  enforcement,  the  courts 
will  never  assume  the  discretion  of  a  particular  trustee  to  be  of  the  essence  of 
the  gift,  (InglU  v.  TnisUes,  3  Pet.  99;  Walsh  v.  Gladstone,  1  Phil.  Ch.  290; 
Hayter  Y.Treyo,  5  Russ.  113.)  The  great  question  is,  "Has  a  charitable  use 
been  established  by  any  authoritative  dedication  ?**  If  it  has  once  vested,  all 
unlawful  conditions,  limitations,  trusts,  or  restraints  in  relation  thereto,  not- 
of  the  essence  of  the  gift,  fall  away,  and  become  void,  leaving  the  estate  to  be 
managed  in  a  legal  manner  for  the  purposes  of  the  charity.  Williams  v.  Will" 
iams,  8  N.  Y.  538 ;  Philadelphia  v.  Girard,  45  Pa.  St.  1 ;  Nourse  v.  Merriam, 
8  Gush.  11;  Hawley  v.  Jam^,  5  Paige,  458.  If  this  trust  be  too  imperfect 
for  execution  by  ordinary  proceedings  in  chancery,  it  is  a  universal  charity* 
more  comprehensive  than  a  general  charity,^ertainly  much  more  than  a  spe- 
cific charity, — whose  administration  pertains  to  the  parens  patrice,  the  pater- 
mil  authority  of  the  state,  which,  perhaps,  in  this  commonwealth,  is  wielded 
by  the  legislature,  (8ohier  v.  Hospital,  3  Gush.  497,)  although  such  a  func- 
tion, being  part  of  the  prerogative  of  grace,  may  pertain  to  tlie  governor  and 
council.  Under  a  monarchy  it  would  have  been  an  attribute  of  kingly  power. 
At  any  rate  it  does  not  concern  the  heirs.    Girard  v.  Philadelphia,  7  Wall.  14.^ 

E.  H,  Bennett^  for  Mary  Percival  Townsend  and  Fanny  A.Percival  Safford. 

The  clause  in  the  will  is:  "All  the  rest  and  residue  of  my  property  and  es- 
tate, real,  personal,  and  mixed,  of  which  1  shall  die  seized,  or  to  which  I  may 
be  entitled  at  the  time  of  my  decease.  1  give,  devise,  and  bequeath  to  the  said 
John  P.  Healy,  to  be  disposed  of  by  him  for  such  charitable  purposes  as  he 
shall  think  proper."    Mr.  Healy  never  was  appointed  by  the  probate  court  as 
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trustee,  or  qualified  as  such,  but  the  funds  remained  id  his  hands  as  executor 
at  his  death.  He  died  January  4,  1882,  never  having  "thought  proper"  to 
dispose  of  ;such  rest  and  residue  for  any  charitable  purpose  whatever.  The 
question  now  is,  shall  the  fund  go  to  some  unknown  and  unborn  charities,  or 
to  the  known  living  heirs  at  law  of  the  deceased?  Probably  in  England  it 
would  not  go  to  the  heira.  A  fund  once  duly  set  apart  for  a  legally  ciiaritable 
purpose  is  there  never  allowed  to  reach  the  heirs.  The  lord  chancellor  always 
seizes  it;  and,  if  he  cannot  apply  it  to  the  charitable  purposes  named  by  the 
testator,  finds  some  other  worthy  objects  on  which  to  bestow  it.  (1)  Of 
course,  if  it  be  the  clear  and  settled  usage  and  practice  of  English  courts  of 
equity  to  administer  this  fund  under  their  ordinary  powers  as  such,  this  court 
has  jurisdiction  to  do  so,  under  our  statute,  whether  some  other  states,  which 
have  not  so  fully  adopted  the  English  law  of  charities,  would  or  would  not 
do  the  same.  (2)  Conversely,  if  it  be  clear  that  the  English  courts  would 
now  act  only  under  the  royal  prerogative,  this  court  will  not  take  jurisdiction, 
as  was  distinctly  affirmed  in  Jackson  v.  Phillips,  14  Allen,  57£>.  (3)  But  if, 
upon  consideration  of  all  the  cases,  it  shall  appear  extremely  doubtful  whether 
the  English  courts  would  act,  in  this  exact  case,  under  their  mere  judicial 
powers,  is  it  too  much  to  hope  that  this  court  will  not  follow  any  doubtful 
precedent  across  the  water,  especially  if  it  be  in  direct  conflict  with  all  the 
American  courts  on  this  subject,  including  the  highest  tribunal  in  our  land? 
First.  When,  then,  does  an  English  court  administer  a  fund  not  as  a  court  of 
equity,  but  solely  through  the  authority  of  the  crown?  In  four  well-marked 
classes  of  cases:  (1)  Where  the  gift  is  illegal;  (2)  where  the  legatee  is  not  in 
existence,  or  declines  the  bequest;  (8)  where  the  gift  is  wholly  indefinite, 
and  no  trustee  Is  authorized,  or  other  means  designated,  to  make  a  selection; 
(4)  where  the  gift  is  in  its  terms  wholly  indefinite,  but  a  trustee  is  authorized 
to  select,  but  dies  or  resigns  without  doing  so.  1.  Where  the  gift  is  for  some 
illegal  object.  This  is  illustrated  in  the  following  crises:  Rex  v.  Lady  Port- 
ington,  1  Salk.  162;  Da  Costa  v.  DePas,  1  Amb.  228,  2  Swanst.  487,  notes, 
1  Dick.  268,  2  Amb.  712;  Isaac  v  Qompertz.  cited  in  7  Ves.  61,  and  1  Amb. 
228;  De  Qarcin  v.  Lawson,  4  Ves.  433;  Cary  \  ihboU  7  Ves.  490;  Attorney 
General  v.  Todd,  1  Keen,  803;  Sims  v.  Quinlan,  16  Ir.  Ch.  191.  2.  Where 
the  legacy  is  to  some  charitable  institution  by  name,  but  do  such  institution 
exists,  or,  if  so,  declines  the  bequest.  See  Simon  v.  Barber,  Tarn.  14;  Denyer 
V.  Druce,  Id.  32;  Sanford  v.  (Jibboiis,  8  Hare,  195;  Tkorley  v.  Byrne,  Id. 
Loscombe  Vk  Wintringham,  13  Beav.  87.  3.  Where  the  gift  is  wholly  in- 
definite, no  specific  object  or  even  class  of  objects  being  pointed  out,  as,  for 
instance,  to  '* charitable  purposes,"  and  no  means  provided,  by  trustee's  dis- 
cretion or  otherwise,  for  selecting  the  objects.  See  Attorney  General  v.  Mat* 
tTiews,  2  Lev.  167;  Attorney  General  v.  Peacock,  Finch,  245;  Clifford  v. 
Francis,  Freem.  S30;  Baxter's  Case,  1  Vern.  247;  Attorney  General  v.  Mer- 
rick, 2  Amb.  712;  Ominanney  v.  Butcher,  Turn.  &  R.  260;  Ware  y.  Attorney 
General,  3  Hare,  194;  Kane  v.  Cosgrace,  10  Ir.  Eq.  211.  4.  Where  the  gift 
is  in  its  terms  general  and  indefinite,  as  "to  charitable  purposes''  generalfjr» 
but  provides  some  mode  of  selecting  some  particular  objects,  as  by  after-ap* 
pointment  by  the  testator,  or  by  a  trustee  named  in  the  will,  and  such  sp^ 
ciQc  mode  of  electing  fails,  as  when  the  testator  afterwards  dies  without  ap- 
pointing, or  the  trustee  declines  to  accept  the  ofilce,  or,  having  accepted,  dies 
without  making  the  selection.  Here,  also,  courts  of  equity  do  not  interfere, 
but  the  crown  ^one  disposes  of  the  fund  Courts  of  equity  cannot  appoint 
another  trustee,  or  refer  the  case  to  a  master  for  a  scheme,  and  so  dispose  of 
the  fund  directly.  The  sole  mode  provided  by  the  testator  for  curing  the  gen- 
eral Indefiniteness  having  failed,  it  is  the  same  as  if  none  had  been  provided 
in  the  first  instance.  See  Attorney  General  v.  Syder/en,  1  Vern.  224;  Attorm 
ney  General  v.  Berry  man,  1  Dick.  168.  In  such  cases  the  trust  and  confi- 
dence is  personal,  and  cannot  be  exercised  by  any  others.    Hibbard  v.  Lambt 
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1  Amb.  809;  Attorney  General  v,  Fletcher,  5  Law  J.  Ch.  75;  -Re  Dickasont  8 
3  Hare,  195;  Felan  v.  Russell,  4  Ir.  Eq.  701.  Longf.  &  T.  674;  Moggridge 
V.  Thackwell,  7  Ves.  88.  Suppose  this  legacy  was  "to  John  P.  Healj  for 
charitable  purposes/'  no  more  being  said.  No  one  contends  that  this  could 
be  administered,  even  in  England,  "by  a  scheme;"  but,  if  all  the  sentence 
becomes  inoperative  and  ineffectual,  why  is  it  not  the  same  as  if  never  writ- 
ten? Lorings  v.  Marsh,  6  Wall.  837;  Paice  v.  Archbishop,  14  Ves.  864. 
Language  could  hardly  be  used  more  strongly  indicating  a  strict  personal 
trust  and  confidence  than  this  testator  has  used.  Had  this  will  said,  in  so 
many  words,  "to  be  disposed  of  by  J.  P.  H.  for  such  charitable  purposes 
as  he  may  think  proper,  and,  if  he  does  not  thi  nk  proper,  then  I  do  not  give 
it  to  charity,''  unquestionably  this  court  could  not  dispose  of  the  fund  by  a 
scheme,  nor  even  in  England  would  the  crown  do  so.  It  would  go  to  the 
heirs.  De  Themmines  v.  Be  Bonneval,  5  Huss.  288.  But  does  it  not  now 
mean  that  ?  A  nother  test  may  be  suggested.  Suppose  Mr.  Healy  had  died  be- 
fore the  testator,  what  would  become  of  the  legacy  then?  Chamberlayn  v. 
Brockett,  41  Law  J.  Ch.  789,  answers  that  question.  5.  There  must  be  not 
only  a  trustee  named,  but  also  some  enumeration  or  indicatioa  of  objects,  or 
at  least  some  classes  of  objects,  by  the  testator  himself,  as  to  which  tlie  dis- 
cretion of  the  trustee  is  to  be  exercised.  See  Moggridge  v.  TTiackioell,  7 
Ves.  36,  3  Brown,  Ch.  528;  Attorney  General  v.  Hickman,  2  Eq.  Cas.  Abr. 
193,  W.  Kel.  34,  pi.  24;  White  v.  White,  1  Brown,  Ch.  12;  Mills  v.  Farmer, 
19  Ves.  483,  1  Mer.  65;  Attorney  General  v.  Gladstone,  18  Sim.  7;  JReeve  v. 
Attorney  General,  3  Hare,  191;  Hayter  v.  Trego,  5  Buss.  113;  Martin  v. 
Margham,  14  Sim.  230;  Copinger  v.  Crehane,  11  Ir.  Eq.  429;  Gillan  v.  Gil- 
Ian,  1  L.  R.  Ir.  114;  Fn  reSchouler,  134  Mass.  426;  O'Leary,  Char.  Uses,  182, 
183;  2  Peri-y,  Trusts,  §  729;  Fontain  v.  Ravenel,  17  How.  369;  Grimes  v. 
Harmon,  35  Ind.  198;  Beekman  v.  Bonsor,  23  N.  Y.  298;  Lepage  v.  Mo 
Namara,  5  Iowa,  124;  Zeisioeiss  v.  James,  63  Pa.  St.  465;  Bristol  v.  Bris- 
tol, 53  Conn.  242.  5  Atl.  Rep.  687;  Jackson  v.  Phillips,  14  Allen,  576;  Bogle, 
Char.  238,  289;  Attorney  General  v.  Syderfen,  1  Vem.  224,  1  Eq.  Cas.  Apr, 
96;  Attorney  General  v.  Fletcher,  5  Law  J.  Ch.  75.  No  doubt  if  Mr.  Healy 
had  accepted  the  trust,  and  were  still  living,  this  court  could  compel  him  to 
execute  it,  and  make  a  selection,  ana  would  not  allow  him  to  keep  it  himself. 
Bartlett  v.  Nye,  4  Mete.  378;  Tainter  v.  Clark,  5  Allen,  66.  They  could 
order  him  to  report  a  scheme,  as  in  Cook  v.  Duckenfleld,  2  Atk.  562;  Pocook 
v.  Atto77iey  General,  3  Ch.  Div.  342;  but  they  could  not  remove  him,  and  ap- 
point another  trustee  to  do  it,  nor  do  it  themselves,  upon  a  scheme  by  the  at- 
torney general.  It  is  elementary  law  in  this  commonwealth  that  a  power  or 
trust  which  is  purely  personal  cannot  be  exercised  by  another.  Tainter  v. 
Clark,  supra;  Bourn  v.  Worrall,  1  Mylne  &  K.  561.  If  no  will  had  been 
made,  there  would  be  no  executor  or  trustee,  and  that  deposit  never  could  go 
to  any  charities.^  How  can  it  now?  But  suppose  the  whole  fund  must  be 
distributed  to  some  charitable  purposes,  it  does  not  necessarily  mean  public 
charities;  and  we  ask  that  a  moiety  of  the  fund  shall  be  given  to  the  testator's 
heirs  atlaw,  who  are  all  worthy  and  needy  objects  of  his  bounty. 

G.  F.  Tucker,  for  executor  of  Maria  W.  Gjissett. 

The  design  of  the  donor  in  depositing  the  funds  in  the  Massachusetts  Hos- 
pital Life  Insurance  Company  was  to  benefit  the  beneficiary,  and  not  the  es- 
tate of  John  Percival.  The  beneficiary  was  unmarried  when  the  annuities 
were  purchased.  The  gift  was  complete.  The  successive  dividends  of  in- 
terest vested  in  the  beneficiary .  The  instrument  declares  that  both  princi- 
pal and  interest  are  inalienable.  The  beneficiary  probably  never  knew  of  the 
annuity  until  after  the  death  of  John  Percival.  There  is  no  evidence  that  she 
ever  gave  directions  to  the  company  to  add  the  interest  to  the  principaJ.  The 
burden  of  piooC  is  on  the  claimants  under  the  will.    The  law  of  estoppel  does 
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not  apply.  There  was  no  acquiescence.  The  company  held  the  funds  !n  a 
fiduciary  capacity,  and  the  dea.tbo£  Mrs.  Gassett  naturally  fixed  the  period  for 
a  determination  of  the  rights  of  all  concerned.  There  is  no  application  of  the 
statute  of  limitations.  There  is  no  agreement  upon  the  part  of  the  company  to 
pay  any  accumulations  of  interest  to  John  Percival.  If  the  gift  confers  a 
vested  interest,  the  addition  of  equivocal  expressions  of  a  contrary  tendency 
ivill  not  suspend  it,  or  prevent  it  from  taking  effect  absolutely.  Williams  v. 
Bradley,  8  Allen.  270,  282;  1  Jarm.  Wills,  769;  Dodson  v.  ^ay,  8 Brown,  Ch. 
404,  409;  Montgomerie  v.  Woodley^  5  Yes.  522.  It  is  only  where  there  is  an 
absolute  addition  of  income  that  the  latter  follows  the  principal.  Minot  v. 
Tappan,  127  Mass.  383,  387.  This  case  is  similar  to  those  in  which  a  discre- 
tion is  lodged  with  the  trustees  as  to  the  application  of  income.  All  income  un- 
called for,  or  not  absolutely  added  to  the  principal,  belongs  to  the  beneficiary, 
or  his  personal  representative.  Re  Rowte'a  Estate,  9  Hare,  649;  Hai-vey  v. 
Harvey,  2  P.  Wms.  21;  Webb  v.  Kelly,  9  Sim.  469;  Beeoor  v.  Partridge,  11 
Sim.  229;  Chaworth  v.  Hooper,  1  Brown,  Ch.  82;  Re  Peek's  Ti-usU  L.  R.  16 
Eq.  221;  Shepherd  v.  Ingram,  2  Amb,  448, 450;  Htudholme  v.  Hodgson,  3  P. 
Wms.  300,  note  2;  Re  BotDden,  6^Law  J.  Ch.  146;  Carver  v.  Burgess^  24  Law 
J.  Oh.  401;  Weld  v.  Barnes,  9  AUen  145. 

Charles  M,  Reed,  for  next  of  kin  of  John  Percival.  in  relation  to  the  dispo- 
sition of  the  fund  xeceived  from  the  Massachusetts  Hospital  Life  Insurance 
Company. 

Two  questions  are  presented  in  reference  to  this  fund,  viz.:  (1)  Whether 
the  whole,  or  any  portion  of  it,  is  to  be  disposed  of  under  the  residuary  clause 
of  Capt.  Percival's  will,  or  as  intestate  estate;  (2)  whether  the  accumulations 
of  interest  became  a  part  of  the  capital  of  the  respective  policies,  and  as  such 
were  properly  paid  to  Capt.  Percival's  administrator,  to  be  disposed  of  as  a 
part  of  his  estate,  or  remained  the  property  of  Mrs.  Gassett,  and  passed,  under 
her  will,  to  her  executor.  The  language  of  the  residuary  clause  shows  that 
the  testator  reposed  a  peculiar  confidence  in  Mr.  Healy,  as  he  makes  the  trust 
a  personal  one,  giving  him  unlimited  discretion  as  to  the  disposition  of  the 
fund ;  and  there  is  nothing  in  the  will  to  indicate  any  intention  that  this  power 
and  discretion  should  be  exercised  by  any  one  else.  It  would  seem  to  have 
occurred  to  the  testator  that  Mr.  Healy  would  probably  not  live  to  dispose  of 
this  insurance  money  if  it  were  left  to  him  under  the  residuary  clause  of  the 
wilK  and,  not  knowing  whom  to  substitute  in  his  place,  and  evidently  having 
DO  definite  object  to  which  to  apply  the  money,  he  decided  to  leave  it  to  his 
next  of  kin,  whoever  they  might  be,  as  though  no  will  had  been  utade.  The 
language  used  was  well  adapted  to  cariy  such  an  intention  into  effect,  and 
such,  we  submit,  is  its  true  construction.  As  to  the  accumulations  of  inter- 
est, we  contend  that  the  interest  reserved,  and  added  to  the  principal,  became 
a  part  of  the  principal  to  all  intents  and  purposes;  and  on  Mrs.  Gassett^s  death 
passed,  with  the  original  capitid,  to  Capt.  PercivaPs  administrator  as  a  portion 
of  his  estate.  See  /n  re  CurteiH*  Trusts,  L.  R.  14  Eq.  217.  We  submit  that, 
under  the  true  construction  of  the  policies,  the  fund  in  question  should  be 
disposed  of  by  plaintiff  as  a  part  of  Capt.  Percival's  estata 

Holmes,  J.  Thin  is  a  bill  for  instructions,  brought  by  the  administrator 
de  bonis  non  with  the  will  annexed  of  Capt.  Percival.  The  will  appointed 
John  P.  Healy  executor,  and  gave  the  residue  to  Healy,  "to  be  disposed  of 
by  him  for  such  charitable  purposes  as  he  shall  think  proper."  Healy  died, 
having  disposed  of  only  a  small  portion  of  the  residuary  estate  in  his  hands 
for  cliariUtble  purf)oses.  The  first  question  raised  by  the  report  is  ''whether 
the  sum  of  $14,503.75,  received  by  the  plaintiff  from  the  suit  upon  the  bond 
of  Healy,  as  executor  of  Percival's  estate,  and  from  the  suit  against  Healy's 
administrator,  should  be  paid  to  the  next  of  kin  of  John  Percival,  by  reasua 
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of  tlie  f ailare  of  said  Healy  to  dispose  of  the  fund  in  his  life-time  for  the  pur^ 
poses  specified  In  the  residuary  clause  of  the  will  of  said  Perclval,  or  should 
be  applied  to  charitable  purposes,  according  to  a  scheme  under  the  direction 
of  the  court."  It  is  settled  that  the  ffift  to  Healy  was  a  good  charitable 
trust.  White  v.  Ditson,  140  Mass.  351,  353,  4  N.  E.  Rep.  606;  In  re  Sohouler, 
134  Mass.  426;  Saltonsiall  v.  Sanders,  11  Allen,  446.  453;  WelU  v.  Boane, 
3  Gray,  201;  Everett  v.  Cartt  59  Me.  325;  Pocock  v.  Attorney  General,  8 
Ch.  Div.  342.  There  was  no  resulting  trust  on  account  of  the  vagueness  of 
the  objects,  as  where  they  are  not  confined  to  charities.  Nichols  v.  Allen, 
130  Mass.  211.  The  first  point  to  be  determined,  therefore,  is  a  matter  of 
construction,  whether  the  limitation  to  charities  was  conditional  upon  Hea- 
ley's  making  an  appointment,  or  whether  it  should  be  construed  as  h  gift  to 
charitable  uses  out  and  out,  with  a  superadded  power  to  Henley  to  specify 
them  if  he  saw  fit;  and  on  this  part  of  the  question  we  are  of  opinion  that  the 
gift  is  an  unconditional  gift  to  charitable  purposes.  There  can  be  little  doubt 
that  such  would  be  the  construction  adopted  by  the  English  courts,  {Attorney 
General  v.  Fletcher^  5  L.  J.  Ch.  75,  78;  Pocock  v.  Attorney  General,  ubi  *t*- 
pra;  Moggridge  v.  Thacktoell,  7  Ves.  36,  13  Ves.  416;  Mills  v.  Farmer,  1 
Mer.  55,  100;  White  v.  White,  1  Brown,  Ch.  12;  Baylis  v.  Attorney  General, 
2  Atk.  239;  Attorney  General  v.  Hickman,  2  Eq.  Cas.  Abr.  193;  Doyley  v. 
Attorney  General,  Id.  194;  ^now.,  Freem.  Ch.  261,  case 3306;  Copinger  v.  Cre- 
hane,  11  Ir.  Eq.  429.)  although  a  different  opinion  has  been  intimated  ^n  some 
American  cases,  at  least  where  tliere.is  a  naked  power  not  coupled  with  a 
trust,  {Fontain  v.  Knvenel,  17  How.  869,  388,  399,  explained  and  limited  by 
Husaell  V.  Allen,  107  U.  S.  163, 169,  2  Sup.  Ct.  Rep.  327.)  The  question  must 
be  kept  distinct  from  other  questions  which  do  not  bear  upon  the  meaning  of 
the  woi*ds,  suci)  as  whether  a  trust  for  charity  generally  is  valid,  or  whether 
a  court  of  equity  can  and  will  exercise  so  general  a  discretion  as  is  necessary 
to  carry  out  the  trust,  etc.  If  the  meaning  of  the  words  alone  is  considered, 
it  appears  to  be  tolerably  plain  that  the  English  construction  is  right.  The 
nature  of  the  gift  shows  that  an  application  of  the  funds  to  charity  is  the 
dominant  object,  and  the  selection  by  the  trustee  is  subordinate,  or  means  to 
an  end.  It  is  not  like  a  gift  to  a  particular  charity  which  fails.  There  the 
specific  object  of  bounty  or  end  of  the  trust  weU  may  have  furnished  the 
main  motive  of  the  testator  for  giving  to  charity  at  all.  But  to  give  a  power 
of  selection  to  a  party  who  takes  no  interest  in  the  fund  cannot  be  supposed 
to  be  the  main  motive  of  such  a  trust  as  we  are  considering;  and  the  motive 
of  charity  goes  no  further  than  charity  generally,  because  the  testator  leaves 
the  rest  to  his  trustee.  The  testator,  in  such  a  case,  says,  in  effect:  "I  give 
the  fund  in  trust  for  charitable  purposes;  and,  to  save  application  to  the 
court,  I  authorize  the  trustee  to  determine  the  scheme. "  In  the  ordinary  case 
of  trusts  for  such  persons  of  a  class  as  the  trustee  shall  select,  when  a  duty 
o  select  is  imposed  upon  the  trustee  by  implication,  a  general  intention  to 
ueuefit  the  class  is  recognized,  and  the  trust  will  not  fail  if  tha  trustee  accepts 
it,  and  then  fails  to  make  a  selection.  Broton  v.  Higgs,  4  Ves.  708.  5  Ves. 
495,  8  Ves.  561;  Burrough  v.  Philcox,  5  Mylne  &  C.  72;  Penny  v.  Tui^er, 
2  Phil.  Ch.  493;  Harding  v.  Glyn,  1  Atk.  469;  Mahon  v.  Savage,  1  Schoales 
&  L.  Ill;  Spring  ^.  Biles,  Id.  118,  1  Term  R.  435;  Salusbury  v.  Denton, 
SKaj&J.b2^\  Nichols  y.  Allen,  130  Mass.  211, 219;  Drew  v.  Wakefield,  5^  Me. 
291.  Here  there  is  a  trust, — not  a  mere  power;  and  it  was  recognized  in 
White  V.  Ditson,  thut  a  duty  was  imposed  upon  Healey  to  act  which  is  a 
strong  circumstance  in  favor  of  the  construction  that  the  benefit  is  not  in* 
tended  to  be  made  dependent  upon  his  acting.  Broton  v.  Higgs,  8  Ves.  561, 
671,  574;  Cole  v.  Wade,  16  Ves.  27;  Moggridge  v.  Thacktoell,  7  Ves.  36,  82. 
And  it  being  settled  that  in  some  cases  j'ou  can  separate  the  general  intent 
from  the  mode  of  execution,  the  nature  of  the  gift,  in  the  particulars  to  which 
we  have  adverted  already,  seems  to  us  to  make  the  case  a  stronger  one  for 
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doing  so  than  where  the  selection  is  to  be  made  from  relations,  or  the  like«  as 
in  the  decisions  cited.  At  all  events,  this  case  is  nearer  to  those  than  to  a 
gift  to  such  persons  as  A.  may  appoint.  Mills  v.  Farmer,  ubi  supra  For 
there  the  limitation  is  as  wide  as  the  world;  and,  if  A.  does  not  take  the  bene- 
ficial interest,  it  is  impossible  to  suppose  that  a  gift  is  intended  unless  he  ex- 
ercises the  power  confided  to  him.  But  charitable  purposes  constitute  a  well- 
defined  class,  to  which  it  is  entirely  conceivable  that  a  testator  should  make  a 
gift.     We  shall  consider  the  validity  of  such  a  gift  in  a  moment. 

The  construction  of  the  will  being  what  we  have  declared,  the  question 
arises  whether  a  trust  originally  valid  is  to  fail  for  want  of  a  trustee,  contrary 
to  the  general  doctrine  of  equity.  There  is  no  doubt  that  if  there  were  a  very 
slight  indication  of  the  direction  which  the  testator  meant  his  bounty  to  take, 
a  court  of  equity  would  find  itself  able  to  carry  out  the  will.  In  Re  Schouler, 
uhi  supra,  the  gift  was  for  ** charitable  purposes,  masses,  etc.,"  and  thecoui-t 
appointed  a  new  trustee.  See,  also,  Copinger  v.  Crehane,  11  Ir.  Eq.  429. 
But  it  is  argued  that  when  the  gift  originally  is,  or,  through  the  failure  of  the 
first  trustee  to  exercise  his  discretion,  afterwards  becomes,  a  gift  to  charitable 
uses  skinpliclter,  then  the  disposition  of  the  fund  in  England  was  in  the  king 
as  parens  patrice,  by  the  sign-manual,  and  that  a  court  of  equity,  as  such,  has 
no  jurisdiction.  It  is  to  be  observed  that  the  objections  to  the  exercise  of  the 
power  to  frame  a  scheme  in  the  case  supposed,  are  not  at  all  similar  to  those 
which  apply  to  a  diversion,  by  the  sign-manual,  to  wholly  different  uses,  of 
property  devoted  to  a  specific  purpose  which  fails  because  contrary  to  the  policy 
of  the  law;  for  instance,  as  in  the  well-known  case  of  Da  Costa  v.  De  Pas,  1 
Amb.  228, 2  Swanst.  487,  where  a  legacy  to  establish  a  Jesuba,  or  assembly  for 
reading  the  law  and  instructing  people  in  the  Jewish  religion,  was  devoted  to  the 
Foundling  Hospital  for  the  instruction  of  the  children  in  the  Christian  religion. 
In  such  a  case  there  is  no  pretense,  or  only  a  pretense,  of  carrying  out  the  di- 
rections of  the  testator.  His  will  is  arbitrarily  overridden.  Moggridge  v* 
ThackwelU  7  Ves.  81.  But  in«a  case  like  the  present,  whether  the  machinery 
used  is  the  sign-manual,  or  a  scheme  prepared  under  the  direction  of  the  court, 
the  testator's  wishes  are  carried  out  as  he  has  expressed  them, — ^just  as  they 
might  be  by  the  appointment  of  a  trustee,  or  by  the  framing  of  a  scheme  in 
those  cases  where  the  jurisdiction  of  the  court  is  admitted.  The  only  objec- 
tion, on  the  ground  of  policy,  to  the  court's  entertaining  jurisdiction,  which 
has  occurred  to  us,  is  that  it  must  choose  from  too  wide  a  field  when  there  is 
nothing  more  specific  to  guide  it  than  a  general  direction  to  apply  the  fund  to 
charitable  purposes.  If  the  objection  in  this  general  form  were  sound,  a  trust 
for  charitable  purposes  generally  ought  to  have  been  held  void;  whereas  all 
the  English  cases  imply,  and  express  decisions  establish,  that  it  is  valid. 
Nichols  V.  Allen,  130  Mass.  211, 221 ;  MoggHdge  v.  Thackwell,  7  Ves.  36,  80; 
Paice  V.  Archbishop,  14  Ves,  364;  Legge  v.  Asgill,  Turn.  &  H.  265;  Dolan 
V.  Macdermot,  L.  K.  3  Ch.  676;  Pococit  v.  Attorney  General,  3  Ch.  Div.  342; 
Anon.,  supra.  It  has  been  said  that  "the  court  never,  in  trusts  or  powei-s, 
exercises  a  discretion."  Felan  v.  Hasisell,  4  Ir.  Eq.  701,  704.  But  the  court 
has  never  hesitated  to  frame  a  scheme,  or  to  make  a  choice  of  the  individual 
beneficiary,  when  the  species  of  charity  was  indicated,  {Baylis  v.  Attorney 
General,  2  Atk.  239;  White  v.  White,  1  Brown,  Ch.  12;  Mills  v.  Fanner,  1 
Mer.  66, 19  Ves.  483;  Attoimey  General  v.  Gladstone,  13  Sim.  7;  Gillan  v. 
Gillan,  1  L.  R.  I.  114;)  and,  as  is  pointed  out  by  Mr.  Justice  Gray  in  Jack* 
son  V.  Phillips,  14  Allen,  639,  580,  a  charity,  being  a  trust  in  which  the 
public  is  interested,  and  which  is  allowed  by  the  law  to  be  perpetual,  "de- 
serves and  often  requires  the  exercise  of  a  larger  discretion  by  the  court  of 
chancery  than  a  mere  private  trust;  for,  wilhout  a  large  discretionary  power, 
in  carrying  out  the  general  intent  of  the  donor,  to  vary  the  details  of  admin- 
istration, and  even  the  mode  of  application,  many  chanties  would  fail  by 
change  of  circumstances,''  etc.    Bearing  these  considerations  in  mlnd»  and 
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also  thai,  under  the  English  practice^  there  would  have  been  no  differ^sce  in 
the  execution  of  the  trust,  wliether  by  the  court  or  bj  the  sign-manual,  (Mog-- 
ffridge  v.  ThdckwelU  7  Yes.  87,)  wethink  that  the  court  would  iind  no  in- 
superable difficulty  in  selecting  the  species  as  well  as  the  particular  object  of 
the  charity. 

If  thi3  be  so,  the  objections  remaining  to  the  jurisdiction  are  purely  histor- 
ical; that  it  was  not  exercised  la  England,  and  therefore  cannot  be  exercised 
here ;  that  although  in  England  there  was  a  remedy  existing  along-side  of  the 
ordinary  jurisdiction  of  the  chancellor,  and  practically  reaching  similar  results, 
yet,  since  this  court  has  not  the  powers  exercised  by  the  sign-manual,  a  trust 
must  fail,  and  a  will  be  defeated,  which  this  court,  but  for  tradition,  is  per- 
fectly competent  to  carry  into  effect  by  machinery  which  it  would  have  no 
hesitation  in  using  were  the  case  a  hair^s  breadth  different.  If  it  is  possible 
to  avoid  such  a  result,  it  is  desirable  to  do  so;  and  the  historical  tradition 
must  be  very  clear,  and  the  limit  of  jurisdiction  very  well  defined,  to  make  it 
necessary  that  this  court  should  decline,  for  such  arbitrary  reasons,  to  enforce 
a  trust  which  it  recognizes  as  valid.  It  might  be  hard  to  escape  from  the  au- 
thorities if  no  trust  was  interposed,  {Jaokaony,  Phillips,  14  Allen,  539, 57&;) 
and  it  is  not  to  be  denied  that  some  courts  of  authority  would  probably  require 
a  specification  of  the  charity,  whether  there  was  a  trust  or  not,  {Bristol  v. 
Bristol,  53  Conn.  242,  256,  5  Atl.  Rep.  687;  Felan  v.  Russell,  4  Ir.  Eq.  701, 
Longf .  <fc  T.  674;  Clifford  v.  Francis,  Preem.  Ch.  330,  case  26;  O'Leary,  Chai. 
Uses,  183.  On  the  other  hand,  in  Moggridge  v.  ThackweU,  7  Yes.  36,  al- 
though there  were  some  words  of  recommendation  in  the  will,  not  amounting, 
however,  to  a  limitation  of  the  generality  of  the  trust,  (Id.  85,  86,)  and  al- 
though the  circumstance  that  some  objects  were  pointed  out  was  adverted  to 
in  the  discussion,  Lord  Eldon  did  sanction  the  opinion  that,  if  there  is  or 
ever  luis  been  a  trustee,  that  is  enough  to  warrant  the  court  in  framing  a 
scheme,  irrespective  of  the  question  whether  the  testator  has  pointed  out  any 
species  of  charity  or  not.  In  that  case  Lord  Eldon  said  that  he  doubted 
whether  if,  the  decree,  upon  the  principles  attached  to  charitable  uses,  must 
have  called  upon  the  trustees,  it  could  be  said  that  because  the  trustee  is  dead, 
the  court  is  not  to  make  a  decree  ordering  such  direction ;  for  no  such  order 
could  be  given  to  the  king  executing  by  sign-manual.  And,  again,  in  Paice  v. 
Archbishop,  14  Yes.  364,  372,  he  laid  it  down,  generally,  that,  when  the  be- 
quest is  to  trustees  for  charitable  purposes,  the  disposition  must  be  the  sub- 
ject of  a  scheme  before  the  master;  but  that,  when  the  object  is  charity  with- 
out a  trust  interposed,  it  must  be  by  sign-manual.  See  Doum  v.  WorralU 
1  Mylne  &  K.  561,  563;  Reeoe  v.  Attorney  General,  8  Hare,  191,  197;  Cook 
V.  Duckenfleld,  2  A tk.  562, 567,  decree  stated ;  Moggridge  v.  TTiackzoell,  7  Yes. 
83,  84;  Boyle,  Char.  239.  In  the  anonymous  case,  supra,  *Mt  was  said,  and 
not  denied,  that  if  a  man  deviseth  a  sum  of  money  to  such  charitable  uses  as  he 
shall  direct  by  a  codicil  to  be  annexed  to  his  will,  or  by  a  note  in  writing,  and 
afterwards  leaves  no  direction,  neither  by  note  nor  codicil,  the  court  of  chan- 
cery hath  power  to  dispose  of  it  to  such  charitable  uses  as  the  court  shall  think 
fit. "  Mills  V.  Farmer,  1  Mer.  55,  59,  95.  We  do  not  propose  to  inquire  very 
curiously  whether  Lord  Eldon's  view  in  the  latter  case  before  him  is  historic- 
ally accurate  or  not.  It  is  a  view  which  certainly  goes  no  fuither  than  some 
of  the  earliest  cases,  and  which  it  is  necessary  to  adopt  in  this  country  to  pre- 
vent a  failure  of  justice.  If  we  acted  with  less  sanction,  we  should  be  con- 
forming to  the  substantive  principles  of  equity  by  framing  an  eouitable  rem- 
edy where  we  recognize  an  equitable  right.  We  are  of  opinion  that  the 
above-mentioned  sum  of  $14,503.75  should  be  applied  to  charitable  porpoaes. 
according  to  a  scheme  under  the  direction  of  the  court. 

During  his  life,  the  testator  made  certain  deposits  in  the  Hospital  Life 
Office  through  William  Bturgis.  The  life  office  issued  policies,  promising  t^ 
pay  Maria  Gassett  interest,  "unless  added  to  the  principal  sum  as  provided 
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below;*'  and,  after  her  death,  tx)  pay  the  amount  of  the  principal  aam  to 
John  Percival,  his  execators  or  administrators.  The  provision  in  the  policy 
referred  to  allowed  Mrs.  Gassett  to  have  the  annual  ''payments  added  to  the 
pi'iaclpai  sum,  in  order  to  increase  said  principal  suro,**  giving  the  com- 
pa'iy  60  days'  notice.  Interest  was  capitalized  annually  by  the  company  in 
those  policies  from  their  dates,  through  January  1,  1863,  and  the  amount 
of  the  interest  and  the  former  capital  added,  and  indorsed  on  the  policy  un- 
der the  head:  *'!N'ew  Capital;  being  the  Principal  Sum,  with  the  Successive 
Acxsumulations  of  Interest. "  It  is  alleged,  aud  admitted  in  the  pleadings, 
that  this  was  done  at  Mrs.  Gassett^s  election,  and  in  pursuance  of  the  agree- 
ment in  the  policies.  An  express  direction  on  her  part  was  not  proved, 
but  it  appeal's  tliat  MiB.  Gassett  received  interest  on  the  new  capital  for  over 
20  years,  until  her  death,  and  never  objected  to  the  addition,  or  demanded  the 
interest  which  hud  been  capitalized.  Mr.  Percival,  by  his  will,  stated  that  he 
had  made  provision  for  Mrs.  Gassett,  and  proceeded:  "It  is  not  my  wish  that 
any  investment  wtiich  I  have  made,  or  hereafter  may  make,  for  her,  should 
be  disturbed  or  changed  by  this  will;  but  I  direct  that  the  sum  shall  remain 
and  be  disposed  of,  according  to  the  conditions  thereof,  in  the  same  way  as 
though  this  will  had  not  been  made."  Mrs.  Gassett  died  in  1887.  The  plain- 
tiff has  collected  the  amount  due  on  the  policies;  and  the  further  questions 
are  raised  whether  these  amounts  are  to  go  to  the  next  of  kin  as  if  the  will 
had  not  been  made,  or  go  to  charity  as  part  of  the  residue,  and  also  whether 
Mrs.  Gassett*s  executor  is  entitled  to  a  portion  of  the  sums  coller;ted  equal  to 
the  amount  of  interest  added  to  the  original  capital,  as  we  have  described. 
On  the  former  question  it  is  argued  tliat  the  testator  meant,  by  the  language 
which  we  have  quoted,  to  withdraw  the  whole  investment  in  the  Hospital  LifA 
Office  from  the  operatio»  of  ids  will.  If  that  was  not  his  intention,  the  clause 
has  no  effect,  since,  of  course,  Gapt.  Percival  could  not  disturb  by  his  will  Mrs. 
Gassi^tt^s  vested  life-interest  under  the  policies.  But  the  words  used  apply  to 
''any  investment"  which  the  testator  may  make  in  the  future,  as  well  as  to 
those  which  he  has  made  in  the  past;  and  they  apply  only  to  investments  **for 
her,"  and  to  nothing  else.  We  cannot  limit  their  meaning  to  a  specific  refer- 
ence to  the  investments  in  the  Hospital  Life  Office  as  a  whole,  nor  extend 
it  beyond  Mrs.  Gassett's  interest,  whatever  it  may  turn  out  to  be  in  this  or 
that  particular  fund.  We  are  constrained  to  hold  that  Gapt.  Percivars- in- 
terest in  the  policies  is  not  excepted  from  the  operation  of  his  will,  but  is  a 
part  of  tlie  estate  disposed  of  by  it,  and  must  be  applied  to  charitable  purposes. 
On  t])e  last  question,  as  the  pleadings  stand,  and  apart  from  the  pleadings  in 
view  of  Mrs.  Gassett's  course  of  conduct  while  alive,  we  must  assume  that 
the  additions  of  interest  to  capital  were  made  with  her  consent,  as  recom- 
mended by  Gapt.  Percival  in  his  will,  and  we  must  take  the  additions  to  have 
been  made  absolutely,  and  for  all  purposes,  so  that  her  executor  has  no  claim; 
but  the  principal  fund,  as  increased,  goes,  under  the  policies,  to  theadminis- 
tl-ator  of  Gapt.  Percival,  to  whom  the  company  paid  iU  See  In  re  CurteU^ 
Trusts,  L.  K.  14  £q.  217.     Decree  accordingly. 
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(125  ni.  278) 

OooK  9.  People. 
{Supreme  Court  cf  J^Hnois.   June  16, 1888.) 

L  DbT70OI8T»— RSOULATIOK  OT  PBAOTIGB  Of  PhABMACT— AOnON  VOB  PbKAI/TT  BBFOBB 

JusTios— Complaint. 

A  formal  complaint  is  not  neoeuary  in  a  prosecution  before  a  justice  to  recover 
the  penalty  prescribed  for  a  violation  of  the  act  of  1881,  *' to  regulate  the  practice  of 
pharmacy  in  this  state,  ^  (Laws  1881,  p.  120,)  formal  pleadings  not  being  required  in 
Justices'  courts,  and  the  provision  in  section  15  of  the  act,  that  the  state's  attorney 
shall  prosecute  all  persons  violating  its  provisions  ^upon  proper  complaint  being 
made, "  being  only  a  mandatory  direction  as  to  the  duty  of  that  officer. 
Z,  Same— Construction  of  Act—Dombstio  Remkdibs— Qtjininb. 

Quinine  is  not  a  "domestic  remedy "  within  the  meaning  of  the  proviso  to  section 
12  of  the  act  of  1881,  **  to  regulate  the  practice  of  pharmacy,  **  (Starr  &  C.  St.  c.  91,  S 
29,)  that  the  act  shall  not  interfere  with  **the  sale  of  the  usual  domestic  remedies 
by  retail  dealers, "  etc 

Appeal  from  circuit  court,  Jefferson  county;  C.  G.  Boaos,  Judge. 

Suit  against  Charles  B.  Cook,  in  the  name  of  the  people,  to  recover  the  pen- 
alty prescribed  for  violation  of  the  pharmacy  laws,  begun  in  the  justice's 
court.  The  case  having  been  appealed  by  the  people  to  the  circuit  court,  a 
judgment  of  conviction  was  there  had,  from  which  the  defendant  appeals  to 
this  court. 

C.  H.  Burton^  foi  appellant     W.  H.  Green,  State's  Atty.,  for  the  People. 

Sheldox,  C.  J.  This  was  an  action  brought  before  a  justice  of  tUe  peace 
under  section  12  of  "An  act  to  regulate  the  practice  of  pharmacy  in  the  state 
of  Illinois,"  (Laws  1881,  p.  120,)  for  the  recovery  of  the  penalty  of  $50  pre- 
scribed for  a  violation  of  the  provisions  of  said  section.  There  was  judgment 
in  favor  of  the  defendant  before  the  justice  of  the  peace,  but  on  appeal  to  the 
circuit  court  the  defendant  was  found  guilty,  and  the  penalty  of  $50  recov- 
ered, and  tlie  defendant  appealed  to  this  court. 

It  is  objected  that  there  was  no  complaint  made  before  the  prosecution  was 
begun.  This  objection  is  founded  on  section  15  of  the  act,  which  provides 
that  "all  suits  for  the  recovery  of  the  several  penalties  prescribed  in  this  act 
shall  be  prosecuted  in  the  name  of  the  people  of  the  state  of  Illinois,  in  any 
court  having  jurisdiction,  and  it  shall  be  the  duty  of  the  state's  attorney  of 
the  county  where  such  offense  is  committed  to  prosecute  all  persons  violating 
the  provisions  of  this  act,  upon  proper  complaint  being  made. "  This  making 
of  complaint  is  not  a  prerequisite  to  the  bringing  of  suit,  but  a  mandatory  pro- 
vision with  respect  to  the  state's  attorney,  making  it  his  duty  to  prosecute 
upon  proper  conl plaint  being  made.  Section  12  gives  the  penalty.  Section 
15  in  its  tlrst  clause  provides  that  all  suits  for  the  recovery  of  the  penalties 
prescribed  shall  be  prosecitted  in  the  name  of  the  people,  etc.,  in  any  court 
having  jurisdiction,  and  then  fo!1ows  the  clause  as  to  the  state's  attorney's 
duty.  The  penalty  being  850,  a  justice  of  the  peace  had  jurisdiction;  and  as 
there  are  no  written  pleadings  before  a  justice  of  the  peace,  it  is  not  a  suffi- 
cient objection  that  it  does  not  appear  that  a  formal  complaint  was  made. 

It  is  insisted  the  evidence  does  not  sustain  the  verdict,  in  that  the  article 
8  >ld  here — ^for  the  selling  of  which  as  being  in  violation  of  the  provisions  of 
I  lie  statute  the  suit  is  brought — was  quinine,  and  that  is  one  of  the  usual 
domestic  remedies  which,  by  the  proviso  to  said  section  12,  are  withdrawn 
from  the  application  of  the  act.  The  proviso  is  as  follows:  "Provided,  that 
nothing  in  this  act  shall  apply  to,  nor  in  any  manner  interfere  with,  the  busi- 
ness of  any  physician,  or  prevent  him  from  supplying  to  his  patients  such  arti- 
cles as  may  seem  to  him  proper;  nor  with  the  mincing  or  vending  of  patent  or 
proprietory  medicines,  or  medicines  placed  in  sealed  packages  with  the  name 
of  the  contents  and  of  the  pharmacist  or  physician  by  whom  prepared  or  com- 
pounded; nor  with  the  sale  of  the  usual  domestic  remedies  by  retail  dealers; 
v.l7N.E.nos.8-15 — 64 
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nor  with  the  exclusively  wholesale  business  of  any  dealers,  except  as  herein- 
after provided."  We  think  the  jury  were  fully  warranted  in  finding  from  the 
evidence  that  quinine  was  not  one  of  the  usual  domestic  remedies  referred  to  in 
said  proviso.  We  find  no  error  in  the  giving  of  instructions.  The  judgment 
must  be  allirmed. 


(m  111.  468) 

Janskn  V,  Grimshaw. 
{Supreme  Coxirt  of  JZUnois.    June  15, 1888.) 

1.  Judgment— Vacation— After  Term— Removal  of  Causes— Effect. 

Where  a  judgment  is  entered  by  default  against  two  joint  defendants,  and  at  the 
same  time  the  cause  is  removed  to  the  federal  court,  on  motion  of  a  third  defend- 
ant, after  it  is  determined  that  the  removal  was  erroneous,  and  the  cause  is  sent 
back  to  the  state  court,  tho  latter  court  has  the  power,  at  the  first  term  thereafter, 
on  plaintiff's  motion,  to  strike  off  the  judgment,  though  a  term  had  intervened  after 
it  was  entered ;  the  rule  that  a  judgment  may  be  set  aside  or  amended  at  the  same 
or  next  term  after  entry  not  applying  while  the  cause  is  pending  in  the  federal  court. 

S.  Negotiable  Instruments— Rene wajl.— Action  on  Renewed  Note— Parts ershif— 
Retiring  Partner. 

Where  a  note  is  given  by  a  firm  in  renewal  of  a  former  note,  and  the  declaration 
in  a  suit  thereon  contains  also  a  count  on  the  original  note,  it  is  not  error  to  admit 
in  evidence  such  original  note,  though  one  member  of  the  firm  had  retired  before 
the  making  of  the  second  note,  without  the  payee's  knowledge;  the  question  of 
whether  the  first  note  was  paid  or  released  depending  upon  the  proof. 

8.  Trial— Argument  of  Counsel— Rbadino  to  Jury  Propositions  to  be  Submitted 
TO  Court. 

A  judgment  will  not  be  reversed  because  the  attorney  for  the  prevailing  party  is 
permitted  to  read  to  the  jurv,  in  his  argument,  the  instructions  which  he  proposed 
to  ask  the  court  to  give  to  the  jury,  though  the  practice  is  not  favored. 

4.  Same — ^Refusal  of  Instruction. 

Where  the  trial  court  gives,  in  the  instructions  to  the  pury,  all  the  law  involved 
in  the  case,  and  there  is  nothing  calculated  to  mislead,  it  is  not  ground  for  reversal 
because  some  instructions  asked  for  were  refused,  and  others  modified. 

Appeal  from  appellate  court.  Third  district. 

Carter  i&  Qovei'U  for  appellant. 

A  judgment  against  one  member  of  a  firm  for  a  debt  due  from  the  firm  con. 
stitutes  a  bar  to  a  recovei*y  against  the  other  members.  Wann  v.  MeNtdty^ 
2  Oilman,  355;  Thompson  v.  Emtnert,  15  HI.  415;  Gray  v.  GUlilan,  Id.  453; 
King  v.  Hoare,  13  Mees.  &  W.  494;  Peters  v.  Sanford,  1  Denio,  224;  Smith 
V.  Black,  9  Serg.  &  R.  142;  Downey  v.  Bank,  13  Serg.  &  R.  288;  Sloo  v.  Lea, 
18  Ohio,  279;  Robertson  v.  Smith,  18  Johns.  459,  9  Amer.  Dec.  227;  Ward 
V.  Johnson,  13  Mass.  148;  Moale  v.  HolUns,  11  Gill  &  J.  11;  Taylor  v.  Clay^ 
pool,  5  Blackf.  558;  Mason  v.  Eldred,  6  Wall.  231;  Mitchdll  v.  Brew8ter,2S 
111.  163.  And  it  is  held  that  the  entry  of  a  nolle  prosequi  as  to  a  defendant 
who  pleads  the  general  issue,  in  an  action  ex  contractu  against  several,  dis- 
charges all.  Tolman  v.  Spaulding,  3  Scam.  13.  Judgment  must  be  taken 
against  all  who  are  served  or  none.  The  cause  of  action  is  merged  in  the 
judgment;  those  not  included  in  it  are  released,  and  the  judgment  is  a  com* 
plete  bar  to  any  further  recovery.  Qi'ihbin  v.  Thompson,  28  111.  61;  Kimmel 
V.  Shultz,  Breese,  169;  Russell  v.  Hogan,  1  Scam.  652;  Hoxey  v.  Macoupin 
Co.,  2  Scam.  36;  McConnel  v.  Stoailes,  Id.  571;  Tolman  v.  Spaulding,  3 
Scam.  13;  Fn'nfe  v.  Jone«,  4  Scam.  170;  Wight  \. Meredith,  l^.^i^:  Wightv. 
Hoffman,  Id.  362;  Moale  v.  Hollins,  33  Araer.  Dec.  684;  Loneyv.  Bailey,  43 
Md.  18;  Schuler  v.  Ifn-ael,  27  Fed.  Rep.  851;  People  v.  HarrUon,  82  lU.  84; 
Byers  v.  Bank,  85  Dl.  423;  Felsenthal  v.  Durand,  86  111.  230;  Faulk  v.  Kel- 
lums,  54  111.  188;  Goodale  v.  Cooper,  6  Bradw.  81;  Kimball  v.  Tanner,  63 
111.  519.  Even  where  the  obligation  is  both  joint  and  several,  if  the  defend- 
ants are  sued  jointly,  the  rule  as  to  joint  contracts  will  govern,  and  separate 
judgments  cannot  be  rendered.  Qould  v.  Sternburg,  69  III.  531.  The  court 
had  no  power  to  set  aside  the  judgment  after  the  term  at  which  it  was  ren- 
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dered.  Therefore  the  motion  of  plaintiff  to  vacate  and  set  aside  said  judg- 
ment should  have  been  overruled,  and  defendant's  cross-motion  to  strike  the 
cause  from  the  docket  should  have  been  sustained.  Gamer  v.  Crenshaw,  1 
Scam.  143;  Byder  v.  Twiss,  3  Scam.  4;  Cook  v.  Wood,  24  III.  295;  Cox  v. 
JBrackett,  41  111.  222;  Messermy  v.  Beckwith,  Id.  452;  JUcKindfey  v.  Buck,  43 
111.  488;  Kiiax  v.  Bank,  57  111.  380;  Lill  v.  Stookey,  72  111.  495;  Coursen  v. 
Hiaxm,  78  III.  339;  Becker  v.  Sauter,  89111.  596;  Blake  v.  iffWer,  8  N.  E.  Rep. 
828;  Baptist  v.  Transportation  Co.,  29  Fed.  Rep.  180.  A  former  judgment 
rendered  for  the  same  cause  of  action  maybe  given  in  evidence  under  the  gen- 
eral issue,  and  when  thus  given  will  bar  further  record.  Judgment  will  be 
held  conclusive  evidence  under  the  general  issue.  Where  a  new  note  is  given 
in  lieu  of  an  old  one,  and  the  old  one  is  surrendered  and  canceled,  the  old  note 
is  no  longer  in  force  for  any  purpose,  and  will  be  regarded  as  paid.  Wicken- 
kamp  V.  Wickenkamp,  77  111.  96;  Wilkinson  v.  Stewart,  30  111.  48;  Yates  v. 
Valentine,  71  III.  643;  Tucker  v.  Conwell,  67  III.  552;  Morrison  v.  Smith,  81 
111.  221;  Fridley  v.  Bowen,  5  Bradw.  191. 

John  H.  Williams,  for  appellee. 

The  giving  of  a  promissory  note  in  lieu  of  another,  unless  intended  and  un- 
derstood by  the  parties  as  a  payment,  is  no  payment  and  does  not  discharge 
the  maker  from  liability  on  the  first  note.  Hill  v.  Mai-cy,  49  N.  H.  268; 
Thompson  v.  Briggs,  28  N.  H.  40;  Yates  v.  Valentine,  71  111.  643.  A  re- 
tiring partner  is  liable  for  debts  contracted  by  the  firm  after  his  retirement 
with  those  who  have  had  prior  dealings  with  the  firm,  unless  they  have  had 
actnal  notice  of  his  retirement.  Warren  y.  Ball,  37  111.  80;  Meyer  v.  Krohn, 
114  111.  680,  2  N.  E.  Rep.  495.  A  party  cannot  allege  errors  which  relate  ex- 
clusively to  other  parties,  who  are  not  complaining  and  who  are  not  before 
the  court.  Clark  v.  Marfleld,  11  111.  258;  Henrickson  v.  Van  Winkle,  21  111. 
274;  Horner  v.  Zimmerman,  45  III.  14;  Cromine  v.  Tharp,  42  111.  121; 
Richards  v.  Greene,  78  111.  526.  When  a  state  court  has  ordered  a  removal 
of  a  cause  to  the  federal  court,  although  erroneously,  its  jurisdiction  is  at  an 
end  until  restored  by  action  of  the  federal  court;  and  in  such  case,  on  the  or- 
der of  the  federal  court  remanding  the  case,  the  jurisdiction  of  the  latter  court 
reattaches  and  it  may  proceed  therewith.  Dill.  Rem.  Causes,  (8d  Ed.)  406, 
§  87;  Thacher  v.  Mc  Williams,  47  Ga.  306;  Insurance  Co.  v.  Francis,  52 
Miss.  457. 

Craig,  C.  J.  This  was  an  action  of  assumpsit  brought  by  Cornelia  B. 
Grimshaw  against  Albert  W.  Jansen,  Frederick  G.  Jansen,  and  Charles  C. 
Jansen,  to  recover  the  amount  of  a  promissory  note,  executed  by  the  defend- 
ants under  the  firm  name  of  F.  W.  Jansen  &  Son,  on  the  1st  day  of  February, 
1881.  The  three  defendants,  who  were  brothers,  were  engaged  in  business  in 
Quincy,  under  the  firm  name  of  F.  W.  Jansen  &  Son,  and  on  that  day  they 
borrowed  from  the  plaintiff,  Cornelia  B.  Grimshaw,  i$2,000,  and  executed  and 
delivered  her  a  promissory  note,  signed,  "F.  W.  Jansen  &  Son,"  for  the 
amount  due  in  two  years,  with  interest  at  the  rate  of  7  per  cent,  per  annum. 
In  November,  1881.  Albert  W.  Jansen  withdrew  from  the  firm,  and  notice  of 
his  withdrawal  was  published  in  a  newspaper  published  in  Quincy,  but  the 
plaintiff  never  saw  the  notice,  and  the  evidence  tends  to  show  that  she  had  no 
knowledge  of  any  change  in  the  firm.  After  Albert  W.  Jansen  withdrew  from 
the  firm,  the  business  was  continued  by  Charles  C.  and  Frederick  G.  Jansen, 
under  the  same  firm  name,  F.  W.  Jansen  &  Son,  until  February,  1866,  when 
they  made  an  assignment.  When  the  note  became  due  the  interest  was  paid, 
and  a  new  note  executed,  bearing  the  date  February  1, 1883,  due  in  two  years, 
for  $2,000,  with  interest  at  8  per  cent,  per  annum,  signed,  as  was  the  old  one, 
"F.  W.  Jansen  &  Son."    When  the  new  note  was  received,  the  old  one  was 
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surrendered.    The  interest  seems  to  have  been  regularly  paid  until  tne  firm 
failed  and  assigned,  as  stated  before,  in  February.  1886.    The  declaration  con- 
tained one  count  on  the  old  note,  and  also  a  count  on  the  new  note,  and  the 
common  counts.    The  defendant  Albert  W.  Jansen  pleaded  the  general  is- 
sue and  sever2\l  special  pleas,  in  which  he  denied  the  execution  of  the  note  dated 
February  1,  1883,  upon  which  issue  was  joined.    He  also  denied  that  he  was 
a  member  of  the  firm  when  the  note  was  executed.    To  this  it  was  replied 
that  Albert  W.  Jansen  had,  previous  to  the  execution  of  the  note,  been  a  part- 
ner in  the  firm  of  F.  W.  Jansen  &  Son,  and  that  while  he  was  such  partner 
plaintiff  had  given  credit  to  the  firm,  and  at  the  time  the  note  of  February  1, 
1883,  was  executed  and  delivered  she  had  no  notice  of  his  withdrawal  from 
the  firm,  and  that  she  accepted  the  note  believing  that  he  was  still  a  member 
of  the  firm.    The  defendant  Albert  W.  Jansen  also  interposed  a  plea,  which 
in  substance  declared  tliat  plaintiff  accepted  and  received  the  promissory  note 
of  February  1,  1883,  from  Charles  C.  and  Frederick  G.  Jansen  in  full  satis- 
faction of  all  indebtedness  sued  for,  except  the  note  of  February  1,  1883.    To 
this  the  plaintiff  in  substance  replied  that  she  did  not  accept  the  second  note 
in  full  satisfaction  of  such  indebtedness  alleged  in  the  plea.    The  other  two 
defendants  filed  pleas  to  the  declaration;  but  as  they  were  subsequently  with- 
drawn, it  will  not  be  necessary  to  notice  them  here.    The  issues  having  been 
made  up,  and  the  cause  being  ready  for  trial,  when  it  should  be  reached  on  a 
call  of  the  docket,  on  the  5th  day  of  April,  1^86,  the  defendant  Albert  W. 
Jansen,  being  a  non-resident  of  the  state,  filed  a  petition  for  the  removal  of 
the  cause  to  the  federal  court.    Two  days  later,  on  April  7th,  the  other  de- 
fendants, Charles  C.  and  Frederick  G.  Jansen,  withdrew  their  pleas.    Judg- 
ment by  default  was  therefore  rendered  against  them,  and,  on  motion  of  the 
plaintiff,  her  damages  were  assessed,  and  judgment  entered  for  82,029.74,  and 
costs.    At  the  same  time  an  order  was  entered  sustaining  the  motion  of  de- 
fendant Albert  W.  Jansen  to  remove  the  cause  to  the  federal  couit,  and  an  or- 
der was  entered  that  "this  cause  be  removed  to  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  Illinois."    On  the  15th  day  of  May,  follow- 
ing, court  adjourned  for  the  term.    On  the  7th  day  of  June  a  transcript  of 
the  cause  was  filed  in  the  circuit  court  of  the  United  States.    On  the  21st  of 
June,  1886,  the  circuit  court  of  Adams  county  again  convened,  and  adjourned 
for  the  term  on  the  2d  day  of  July.    On  the  15th  day  of  October,  1886,  the 
circuit  court  of  the  United  States,  on  motion  of  plaintiff,  remanded  the  cause 
to  ihe  circuit  court  of  Adams  county.    On  the  26th  day  of  October,  which  was 
the  first  day  of  the  October  term  of  the  Adams  circuit  court,  plaintiff  entered 
a  motion  to  vacate  the  judgment  rendered  against  Frederick  G'.  and  Charles 
0.  Jansen  at  the  previous  March  term,  and  the  three  defendants  entered  a 
cross-motion  to  strike  the  cause  from  the  docket.     The  court  sustained  plain- 
tiff's motion  to  vacate  the  judgment,  and  overruled  defendant's  cross-motion. 
Afterwards  the  defendants  Charles  C.  and  Frederick  G.  Jansen,  by  leave  of 
court,  filed  a  plea  of  former  recovery,  setting  up  the  judgment  recovered  at 
the  March  term  as  a  bar  to  this  plea.    Plaintiff  replied  there  was  no  such  judg- 
ment remaining  in  full  force  and  effect,  and  prayed  that  the  same  may  be  in- 
quired of  by  the  court  by  inspection  of  the  record,  upon  which  issue  was  joined. 
On  the  r2th  day  of  November,  1886,  a  trial  was  had  before  a  jury,  resulting 
in  a  verdict  and  judgment  against  all  the  defendants  for  $2,125.75.     On  the 
appeal  of  Albert  W.  Jansen  alone,  the  judgment  was  affirmed  in  the  appellate 
court.     To  reverse  the  judgment  of  the  appellate  court,  he  has  appealed  to 
this  court. 

It  is  first  contended  by  appellant  that  the  circuit  court  erred  in  sustaining 
the  motion  of  plaintiff  made  at  the  October  term,  1886,  to  vacate  the  judg- 
ment rendered  against  appellant's  co-defendants  in  this  cause  at  the  previous 
March  term,  and  in  overruling  the  cross-motion  of  appellant  and  his  co-de- 
fendants to  strike  the  cause  from  the  docket.    This  action  was  brought  against 
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the  three  d^^fendants  as  partners,  as  joint  promisors;  and  when  an  action  is 
brought  upon  a  liability  of  that  character,  the  law  is  well  settled  that  a  judg- 
ment against  one  or  two  of  the  joint  promisors  will  be  a  bar  to  a  future  re- 
covery against  one  or  all  of  the  remaining  joint  contractors.  Wa7m  v.  ifc- 
JJTttZiy,  2  Oilman,  355;  Thompson  v.  Emmert,  15  111.  415;  Mitchell  v.  BreiD- 
8ter,  28  111.  167;  Peters  v.  Sanford,  1  Denio,224;  Ward  y.  Johnson,  13  Mass. 
148.  The  action  of  the  court,  therefore,  in  vacating  the  judgment,  when  it 
was  vacated,  materially  affected  the  lights  of  appellant,  because  no  recovery 
could  be  had  against  him,  so  long  as  the  judgment  remained  in  full  force 
against  the  other  two  defendants.  It  becomes  important,  therefore,  to  deter- 
mine whether  the  court  had  the  power  to  set  aside  the  judgment  at  theOctober 
term,  1886.  It  will  be  remembered  that  the  judgment  had  been  rendered 
against  the  two  defendants  at  the  March  term,  and  that  a  June  term  had  in- 
tervened, no  steps  having  been  taken  at  the  March  or  June  terms  to  vacate 
the  judgment.  The  general  rule  is  that  where  a  judgment  has  been  rendered 
at  a  term  of  court,  and  the  court  adjourns  for  the  term,  the  court  may  at  a 
second  term,  on  notice,  amend  the  judgment  in  a  mere  formal  respect;  but 
after  the  term  closes,  the  court  has  no  power  to  vacate  or  set  aside  a  judgment. 
Cook  V.  Wood,  24  111.  295.  There  are  cases  where  it  has  been  held,  where  the 
motion  to  vacate  a  judgment  is  made  at  the  same  term  at  which  it  is  rendered* 
and  the  motion  is  continued  until  a  subsequent  term,  the  court  has  power  at 
such  subsequent  term  to  allow  the  motion,  and  vacate  the  judgment.  Hibbard 
V.  Mueller,  86  111.  256,  and  Hearson  v.  Graudine,  87  lU.  115,  so  held.  But  the 
doctrine  of  the  cases  has  no  application  here,  as  no  motion  to  vacate  was  en* 
tered  at  the  term  when  the  judgment  was  entered.  When  the  two  defendants 
at  the  March  term  withdrew  their  pleas,  the  court  might  properly  have  en- 
tered their  default;  but  the  court  had  noauthority  to  render  a  judgment  against 
them  until  the  cause  was  disposed  of  as  to  the  third  defendant,  and  there  can 
be  no  doubt  but  the  judgment  was  dtroneous.  There  is,  however,  one  con- 
sideration, which  in  our  judgment  has  a  material  bearing  on  the  question. 
'  Albert  W.  Jansen,  one  of  the  defendants,  on  April  5,  1886,  entered  a  motion 
to  remove  the  cause  to  the  United  States  circuit  court  for  the  Southern  dis- 
trict of  Illinois.  In  connection  with  the  motion,  a  petition,  bond,  and  affida- 
vit was  filed.  No  further  steps  were  taken  in  the  case  until  the  7th  day  of 
April.  Two  days  later,  when  the  other  defendants,  Frederick  G.  Jansen  and 
Charles  0.  Jansen,  withdrew  their  pleas  and  appearance,  their  default  was  en- 
tered, and  judgment  entered  against  them  for  the  amount  of  the  note  and  in- 
terest, upon  which  the  action  was  brought.  At  the  same  time,  and  as  a  part 
of  the  oi*der  wherein  judgment  was  entered  against  the  two  defendants,  the 
court  entered  an  order  as  follows:  "And  this  cause  now  coming  on  to  be  heard, 
upon  the  motion  of  the  defendant  Albert  W.  Jansen  to  remove  this  cause  to 
the  circuit  court  of  the  United  States  for  the  Southern  district  of  Illinois, 
heretofore  entered  herein,  and  the  court  ♦  *  *  doth  order  that  said  mo- 
tion be  sustained;  and  it  is  further  ordered  by  the  court  that  this  cause  be  re- 
moved to  the  circuit  court  of  the  United  States  for  the  Southern  district  of 
Illinois."  It  thus  appears  that  by  one  order  the  court  rendered  a  judgment 
against  two  of  the  defendants,  and  at  the  same  time  removed  the  cause  to 
the  federal  court.  The  cause  was  not  removed  as  to  the  defendant  Albert  W. 
Jansen  alone,  but  the  entire  cause,  the  action  as  originally  commenced,  was 
transferred  to  the  federal  court.  It  is  true  the  order  of  removal  was  errone- 
ous, as  held  in  Eraser  v.  Jennison,  106  U.  S.  191,  1  Sup.  Ct.  Rep.  171,  but 
that  does  not  affect  the  question  involved.  After  the  order  of  removal  had 
been  entered,  the  jurisdiction  of  the  circuit  court  in  the  cause  was  suspended. 
That  court  thereafter,  and  while  the  cause  was  pending  in  the  federal  court, 
had  no  power  to  enter  any  ordeir  or  judgment  in  the  cause.  Had  a  motion 
been  made  at  the  March  term  to  vacate  the  judgment  against  the  two  defend- 
I'nts,  the  court  would  have  been  powerless  to  entertain  it,  (Dill.  Rem.  Causes* 
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§  87,)  because  the  cause  had  been  transferred  to  the  federal  court,  and  was 
pending  in  that  court.  The  order  of  removal  suspended  all  power  of  juris- 
diction over  the  cause  until  such  time  as  the  cause  should  be  transferred  from 
the  federal  back  to  the  circuit  court.  This  occurred  on  October  15th,  when 
the  cause  was  remanded  to  the  circuit  court.  On  October  25th,  the  first  day 
of  the  October  term  of  the  circuit  court,  the  plaintiff  entered  her  motion  to 
vacate  the  judgment  rendered  against  the  two  defendants  at  the  March  term 
of  court.  This  was  the  first  time  after  judgment  was  rendered  that  the  cir- 
cuit court  could  entertain  jurisdiction  to  hear  and  determine  the  application 
to  vacate  the  judgment,  and  we  think  the  motion  under  the  facts  in  this  case 
was  in  apt  time.  When  the  cause  was  remanded  the  court  assumed  the  same 
jurisdiction  over  the  cause  tliat  it  had  at  the  time  of  removal,  and  could  then 
entertain  any  motion  which  would  have  been  proper  before  removal.  In  con- 
clusion we  are  of  opinion  that  the  court  did  not  err  in  vacating  the  judgment. 
From  what  has  been  said  it  follows  that  the  ruling  of  the  court  in  the  admis- 
sion of  evidence  and  the  instructions  to  the  jury  on  this  branch  of  the  case 
was  correct. 

It  is  also  contended  tliat  the  court  erred  in  admitting  in  evidence  the  note 
of  February  1,  1881,  which  had  been  surrendered  when  the  new  note  was 
given  in  renewal.  The  giving  of  one  promissory  note  in  lieu  of  another  does 
not  necessarily  operate  as  payment.  In  order  to  have  that  effect  it  must  be 
so  understood  and  intended  by  the  parties.  Yates  v.  Valentine,  71  IlL  644; 
Thompson  v.  Briggs,  28  N.  H.  40;  Hill  v.  Marcy,  49  N.  H.  268.  In  the  last 
case  citedi  where  the  facts  are  quite  similar  to  the  facts  in  this  case,  it  is  said: 
'*In  the  case  of  the  dissolution  of  a  firm  by  the  retirement  of  some  of  the 
members,  and  a  continuance  of  the  business  by  the  others  in  the  same  name, 
the  giving  and  receiving  of  a  note  by  the  new  firm  for  a  debt  of  the  old  firm 
will  not  be  payment,  unless  it  was  so  agreed  by  the  parties."  We  think  the 
court  was  right  in  decidin;j  that  the  note  was  competent  evidence  for  the 
jury.  Whether  it  was  paid  or  not  was  a  question  to  be  determined  from  all 
the  evidence.  Several  other  questions  have  been  raised  in  regard  to  the  ad- 
mission and  exclusion  of  evidence,  but  they  are  all  of  a  technical  character, 
and  have  no  direct  bearing  on  the  merits  of  the  case,  and  it  will  serve  no  use- 
ful purpose  to  consume  time  in  a  discussion  of  them  here.  On  the  whole,  the 
ruling  of  the  court  in  the  admission  and  exclusion  of  evidence,  we  think,  was 
substantially  correct. 

It  is  al^o  claimed  tiiat  the  court  erred  in  permitting  counsel  for  plaintiff  to 
read  to  the  jury  in  his  argument  the  instructions  which  he  proposed  to  ask 
the  court  to  give  to  the  jury,  and  in  making  comments  thereon.  We  are  not 
aware  that  the  course  pursued  in  the  argument  has  been  practiced  to  any  ex- 
tent in  any  part  of  the  state,  and  we  are  not  inclined  to  favor  it,  but  at  tiie 
same  time  we  cannot  say  that  what  counsel  did  was  error  for  which  the  judg- 
ment should  be  reversed.  Much  latitude  is  always  allowed  in  the  argument 
of  causes  before  a  jury.  Counsel  have  the  right  to  state  to  the  jury  the  propo- 
sitions of  law  involved  in  the  case  upon  which  they  rely,  and  predicate  the 
argument  upon  such  propositions.  If  this  may  be  done,  upon  the  same  prin- 
ciple we  see  no  good  reason  why  counsel  in  the  argument  may  not  read  to  the 
jury  the  instructions  which  they  intend  to  ask,  and  insist  before  the  jury  that 
such  instructions  contain  the  law  involved  in  the  case.  Where  this  course  is 
pursued,  the  attorney  takes  the  risk  of  having  his  argument  condemned  by 
the  refused  of  the  court  to  give  the  instructions. 

Tlie  decision  of  the  court  in  giving,  refusing,  and  modifying  instructions 
is  relied  upon  as  error.  After  careful  consideration  of  the  instructions  and 
the  questions  raised  by  counsel,  without  entering  upon  a  critical  review  of 
objections  urged  to  the  decision  of  the  courtf,  we  deem  it  sufficient  to  say  that 
we  find  no  substantial  error  in  the  ruling  of  the  court  in  this  regard.  All  the 
law  involved  in  the  case  was  fully  given  to  the  jury,  and  we  see  nothing  in 
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tbe  instructions  calculated  to  mislead;  and  although  slight  errors  might  have 
been  committed,  nothing  of  such  a  magnitude  occurred  as  to  authorize  a  re- 
versal of  the  judgment.    The  judgment  of  the  appellate  court  will  be  affirmed. 


(115  Ind.  64) 

Board  of  Commissioners  et  ai,  v.  State  ex  rel.  Gottingham  et  al. 
{Supreme  Cowrt  of  Indiana.    Jnly  10, 188S.) 

1.  Railroad  Companies— Municipal  Aid— Vote  of  Subscription  not  a  Donation. 

Where  the  people  of  a  township  have  voted  to  aid  a  railway  company  by  taking 
stock  therein,  the  company  has  no  right  under  the  Indiana  statutes  to  demand  the 
money  as  a  donation. 

2.  Same— Sale  on  Foreclosure— Right  of  Fcrchasino  Company. 

Under  Acts  Ind.  1869.  Sp.  Bess.,  p.  d2,  §  14,  authorizing  townships  to  vote  aid  to  a 
railroad  company  by  taking  stock  therein,  and  providing  that  **said  board  of  com- 
missioners may  after  the  assessment  herein  provided  for,  or  any  part  thereof  shall 
have  been  collected,  take  stock  in  such  railroad  company,  from  time  to  time,  in  the 
name  of  the  proper  ♦  *  •  township,  ♦  ♦  *  and  pay  therefor  when  the  same 
is  taken  out,  the  money  to  be  collected  as  aforesaid, "  etc.,  the  simple  voting  of  the 
aid  by  the  township  is  not  a  subscription  to  the  stock  of  the  company;  and  where 
the  property  of  such  company  is  sola  on  foreclosure,  and  bought  m  by  a  new  com- 
pany having  no  power  to  issue  stock  of  the  old  company,  such  new  company  cannot, 
by  imtndamusy  compel  the  levy  and  collection  of  a  tax  for  the  purpose  of  paying 
them  the  amount  voted  to  be  paid  for  stock  in  the  original  company. 
8.  Same. 

Rev.  St.  Ind.  1881,  S  99^«  providing  that  in  case  of  a  sale  of  any  railroad  on  fore- 
closure of  any  mortgage  thereon  the  purchasers  thereof  may  form  a  corporation 
with  power  to  operate  the  railroad,  etc.,  and  section  1^7,  providing  that  such  cor- 
porations shall  possess  all  the  rights  and  privileges  in  respect  to  said  railroad  which 
were  possessed  by  the  .corporation  formerly  owning  it.  and  shall  have  power  to  as- 
sume any  debts  and  liabilities  of  such  former  corporation,  and  to  make  such  adjust- 
ment ana  settlement  with  any  stockholder  or  creditor  of  such  former  corporation  as 
may  be  deemed  expedient,  provided,  that  all  subscribers  to  the  original  stock  of  the 
company  shall,  by  the  acceptance  of  this  act  by  the  purchasers  of  any  such  railroad, 
be  released  from  all  their  unpaid  subscriptions,  etc.,  although  enacted  before  any 
law  was  in  existence  authorizing  townships  to  vote  aid  to  railroad  companies,  ap- 
plies to  a  township  subscribing  to  the  stock  of  a  railroad  company,  and  releases 
such  township  from  liability  on  its  unpaid  subscription  upon  the  happening  of  the 
contingency  provided  for. 

Appeal  from  circuit  court,  Hamilton  county. 

Elmer  Cottingham  and  the  Midland  Railway  Company,  as  relators,  filed 
their  complaint  against  the  board  of  commissioners  of  Hamilton  county,  and 
James  W.  Crooks,  as  the  auditor  of  tliat  county,  asking  tliat  by  a  writ  of 
mandate  said  Crooks  be  compelled  to  place  the  amount  of  an  appropriation 
voted  in  aid  of  the  Anderson,  Lebanon  k  St.  Louis  Railroad  Company,  whose 
successor  the  Midland  Railroad  Company  was,  upon  the  tax  duplicate  for  col- 
lection, and  that  the  county  board  should  be  compelled  to  make  an  order  for 
its  collection.  An  alternative  writ  of  mandate  was  issued  and  served,  and  to 
that  writ  appellants  made  return.  A  demurrer  was  susttiined  to  the  return, 
and  a  peremptory  writ  ordered.  Defendants  appeal.  On  petition  for  rehear* 
Ing.    For  former  opinion  see  4  N.  £.  Rep.  589. 

Shirts,  Shirts  dt  Fertig,  for  appellants. 

Kane  dk  Davis  and  Henry  Crawford,  for  appellees. 

Neither  insolvency  nor  the  creation  of  a  mortgage  on  the  property  of  a  rail- 
road company  releases  a  township  from  liability  on  a  subscription  to  its  capital 
stock.  Wilson  v.  Board,  etc.,  68  Ind.  607;  City  of  Mount  Vemati  Y.Hovey, 
52  Ind.  563;  People  v.  Logan  Co,,  63  111.  386.  A  corporation  is  not  dissolved 
by  the  sale  of  its  tangible  property  for  the  payment  of  its  debts,  and  the  tem- 
porary suspension  of  its  business.  Ang.  &  A.  Corp.  §  773;  Sfate  v.  Hives,  5 
Ired.  309.  Tbe  only  way  in  which  a  corporation  can  become  dissolved  is  by 
forfeiture  judicially  declared.  2  Redf.  R.  R.  p.  547 ;  Logan  v.  Railroad  Co., 
90  Ind. 552;  Jwfsen  v.  Board,etc.,9b  Ind.  568;  State  v.  University,  5  Ind.  79; 
Turnpike  Co.  v.  McCarty,  8  Ind.  392;  Stoops  v.  Plank-Road  Co.^  10  Ind.  49; 
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nm^rsity  V.  Hangman.  34  fn.^J^^^ I'^Si  i  'Z'^^^t^^^^ 
does  not  by  a  mortgage  traijsfer  Its  f^^^^^^  W^igM  v. 

V.  Jofifistin.  53  Ala.  237;  Coe  ▼•  ^«/^»"^^^-*  ^^^^  for  stock  in  a 

Railway  Co..  25  Wis.  53.  A  vote  of  »  ^w^ip  to  ^^^^^^^^  ^^^  statutory 
railroad  company  creates  *«  <>WigHtion  whic^  ^^^  „^^  eom- 

conditions  having^^n  P^^-'^^^™«1;^^^^  J  is  that  in  the 

pany.    The  only  distl^n^  ^  ^^e  railroad  company 

former  case  there  is  the^l42?f  fW'^^  but  this  has  no  application  until  the 
to  issue  shares  to  the amo^n^^ilJ;"^J'*%',  «.  iV£7«on  v.  5oard,  etc.,  68  Ind. 
tax  is  paid.  Board,  etc.,  v.  SmSi^^.^uroad  Co.  v.  amith,  62  111.  277; 
507;  Jus3en  v.  Board,  etc..  95  Ind.  SW^'j  T?^f  r  r  p  183,  S  12;  State  v. 
Railroad  Co.  v.  Pinckney.  74  111.  279;^*^^^^  Hovey,  52  Ind.  563;  Rail- 
Board,  etc.,  92  Ind.  499;  City  of  Mount  Vei^^'i^a.  99  U.  S.  504;  County 
road  Co.v.Bamett.  85  III.  313;  Wilson  "^'SaMl-Tyc^y  y.  Vansycle.  96  U.  S. 
qf  Scotland  v.  Thomas.  94  U.  S.  693;  County  qr^  f.Bep.  743,  825;  County 
675;  Lynch  v.  Railroad  Co..  57  Wis.  430,  15  N.  Wi*"  >an  Co..  59  III.  480; 
of  Henry  v,  Nicolay.  95  U.  S.  626;  Thomas  v.  Morg^^v.  Supervisors.  19  | 

Marion  Co.  v.  Center  iTp.,  2  N.  E.  Kep.  368;  Nugenty^^,  91  XJ.  S.  56;  | 

Wall.  241;  People  v.  Logan  Co..  63  III.  386;  Sanger  v.  rTpfSS'^nry  y.Rail-  \ 

Webster  v.  Upton.  Id.  65;  Cwrran  v.ilr^n^a.s  15  How.  304;  A^  t  \ 

road  Co.,  17  Ohio.  187;  Railroad  Co.  v.  McCormick.  10  Ind.  49Jjfi  I 

^\^that  in  J 

ZoLLARS,  J.    Counsel  for  appellee  contend  with  vigor  and  abllit;^jgi.n  by  a  | 

this  8tat«,  as  elsewhere,  there  is  no  difference  between  an  appropriatic^iillway  i 

municipality  by  way  of  a  donation  and  by  way  of  takjng  stock  in  the  r?^j|ireate  > 

company  to  which  aid  is  voted.    That  our  statutes  clearly  recognize  and  c,  gjable  | 

such  a  distinction  is,  in  our  judgment,  so  plain  as  to  leave  no  reasorji  tlf^^* 
ground  for  controversy.    The  first  section  of  the  act  of  1869,  (Acts  Sp,  S*th?  ^ 
1869,  p.  92  et  seq..)  as  stated  in  the  principal  opinion,  provided  that  whevalT^^ 
petition  was  presented  to  the  county  board  asking  that  a  township  shou^.  Y 
make  an  appropriation  by  taking  stock  in,  or  donating  money  to,  a  railwa*^    - 
company,  etc.,  it  should  be  the  duty  of  the  board,  etc.     The  fourteenth  sec% 
tion  of  the  act  provided  that  after  any  part  of  the  assessment  should  be  col-", 
lected,  the  board  of  commissioners  might  take  stock  in  the  railway  company  * 
from  time  to  time  in  the  name  of  the  proper  township,  and  pay  therefor  when  ' 
the  same  was  taken,  etc.     The  title  of  the  act  was  ''An  act  to  authorize  aid    * 
to  the  construction  of  railroads,  by  counties  and  townships  taking  stock  in 
and  making  donations  to  railroad  companies. "    Section  1  of  the  act  of  1872, 
which  seems  to  be  iu  force  yet,  (Rev.  iSt.  1881,  §  4065,)  provides  that  in  all 
cases  where  a  township  has  been  levied  and  collected  under  the  act  of  1869, 
which  authorizes  townships,  by  taking  stock  in  or  making  donations  to  rail-        - 
way  companies,  to  aid  in  their  construction,  and  the  right  to  the  tax  has  b.een 
forfeited,  the  money  shall  revert,  etc.     Another  act  of  1872  (Rev.  St.  1881,  § 
4070)  had  relation  solely  to  stock  in  railroad  companies  issued  for  aid  voted 
by  counties  and  townships.    Section  6  of  the  act  (section  4075,  Rev.  St.  1881) 
clothes  the  township  trustee  with  authority  to  vote  the  stock  held  by  the  town- 
ship in  all  meetings  of  the  stockholders  of  the  railway  companies  by  which 
the  stock  may  be  issued.    And  still  another  act  of  1872  (Acts  Sp.  Sess.  1872,  ^ 

p.  49;  Rev.  St.  1881,  §  4077  et  seq.)  has  relation  alone  to  stock  in  railroad  «- 

companies  issued  for  aid  voted  by  municipalities.  The  title  of  the  act  of  1873 
was ''An  act  supplemental  to  an  act  to  authorize  aid  ^  «  *  by  townships 
taking  stock  in  and  making  donations  to  railroad  companies,"  etc.    Acts  ^ 

1873,  p.  184.    The  first  section  of  the  act  provides  (Rev.  St.  1881 ,  §  4068)  that  v 

no  tax  shall  be  placed  upon  the  duplicate  of  any  county  for  the  purpose  of  ^ 

taking  stock  or  making  donations  to  railroad  companies,  etc.,  until  the  rail- 
road shall  be  permanently  located  in  the  township,  etc.  The  second  section 
of  the  act  provided  that  where  stock  was  taken  or  donations  made  by  any  K 
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township,  the  collection  of  the  tax  should  he  saspenided  until  the  railway  com« 
pany  had  expended  in  the  township,  in  the  construction  of  its  road,  an  amount 
equal  to  the  amount  of  money  to  be  donated  or  stock  taken.  The  same  dis- 
tinction between  taking  stock  in,  and  making  donations  to,  railway  companies 
by  municipalities  is  made  in  the  amendatory  act  of  1875.  Acts  1875,  p.  121; 
Bev.  St.  1881,  g  4069.  And  so  in  the  act  of  1877.  Acts  Beg.  Sess.  1877,  p. 
111.  Tlie  act  of  1879  also  provided  that  townships  might  vote  aid  to  railway 
companies  by  taking  stock  in  and  donating  money  to  such  companies,  etc. 
Acts  1879,  p.  46.  Section  8  of  the  act  provides  that  no  township  which  sliall 
become  tlie  owner  or  holder  of  any  stock  in  any  railroad  compiny  shall  be- 
come liable  for  any  debt  or  claim  for  work,  labor,  or  material  incurred  in  the 
building  of  the  road,  etc.  Bev.  St.  1881,  §  4064.  We  have  thus  extended 
our  references  to  the  several  and  various  statutes,  not  for  the  purpose  of  plac- 
ing a  construction  upon  tiiem  generally,  nor  of  determining  which  or  what 
portion  of  each  is  now  in  force,  but  for  the  purpose  of  showing,  by  quoting 
some  of  the  language  of  each,  in  substanre,  that  they  all  not  only  very  clearly 
recognize,  but  as  clearly  establish,  a  difference  between  aid  to  railway  com- 
panies by  municipalities  by  way  of  taking  stock  and  by  way  of  donation.  To 
say  that  they  do  not  recognize  and  establish  such  a  distinction  would  be  to 
convict  the  legislature  of  the  most  useless  and  meaningless  tautology. 

Our  cases  have  always  recognized  and  enforced  the  distinction  thus  estab- 
lished by  the  statutes.  For  example,  in  the  case  of  Faria  v.  Reynolds^  70 
Ind.  359,  cited  in  the  principal  opinion,  the  petition  by  the  tax-payers  to  the 
county  board  was  that  a  tax  might  be  levied  upon  the  property  of  the  town- 
ship to  be  collected  and  invested  in  the  stock  of  the  railway  company.  It  was 
held  that  under  the  statutes  the  tax-payers  of  the  township  might  determine 
by  their  petition  and  by  their  votes  whether  the  aid  voted  should  be  by  way 
of  taking  stock  in  the  railway  company  or  by  way  of  donation.  Among  other 
things  it  was  said:  **The  people  of  a  township  who  vote  this  tax  upon  them- 
selves should  have  the  right,  and,  as  we  think,  have  the  right,  under  the  law, 
to  determine  by  their  vote  the  manner  in  which  the  money  shall  be  used, 
whether  by  donation  of  the  money  or  by  taking  stock  in  the  company."  In 
the  case  of  Bittinger  v.  Bellt  65  Ind.  445,  (458,)  cited  in  the  principal  opinion, 
the  difference  between  aid  to  a  railway  company  by  way  of  a  donation  and  by 
way  of  taking  stock  therein  is  fully  recognized  and  asserted.  And  so,  in  the 
case  of  Railvxiy  Co.  v.  City  of  Attica,  56  Ind.  476.  which  arose  under  a  stat- 
ute similar  to  those  involved  here,  so  far  as  concerns  the  point  under  discus- 
sion, it  was  held  that  there  is  a  clear  and  material  difference  between  aid  to 
railway  companies  by  municipalities  by  way  of  a  donation  and  by  way  of  tak- 
ing stock  in  such  company.  In  the  case  of  Boards  eto.^  v.  Railway  Co.,  89 
Ind.  101,  it  was  held  that  the  difference  between  an  appropriation  to  a  railway 
company  under  the  statute  above  referred  to,  by  way  of  a  donation  and  by 
way  of  taking  stock,  is  so  marked  that  section  18  of  the  act  of  1869,  providing 
for  a  forfeiture  of  the  right  to  an  appropriation  voted,  applied  only  to  dona- 
tions, and  not  to  cases  where  the  appropriation  was  by  way  of  taking  stock  in 
the  company.  We  held  in  the  principal  opinion  that  the  people  to  be  taxed 
have  a  right  to  determine  in  advance,  by  their  petition  to  the  county  board 
and  by  their  votes,  that  the  appropriation  shall  be  by  way  of  taking  stock  in 
the  railway  company,  and  that  when  they  have  thus  determined,  the  amount 
cannot  be  recovered  as  a  donation  by  the  rail  way  company,  nor  by  its  succes- 
sor, by  whatever  means  or  method  there  may  be  a  successor.  To  that  conclu- 
sion we  adhere,  with  much  confidence  in  its  correctness.  We  yield  our  assent 
to  the  proposition  that  where  an  appropriation  has  been  lawfully  made  and 
completed,  and  a  subscription  for  stock  has  been  made  in  the  manner  provided 
by  the  statutes,  such  an  appropriation  and  subscription  become  a  binding  ob- 
ligation upon  the  township.  But  it  will  not  do  to  say  that  the  township  can 
be  bound  by  an  obligation  which  it  has  in  no  l^ai  way  assumed.    In  other 
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words,  the  township  cannot  be  compelled  to  make  a  donation  of  the  amount 
voted  where,  as  here,  it  has  been  voted  upon  the  condition  that  the  township 
shall  receive  therefor  an  equal  amount  of  stock  in  the  railway  company.  The 
township  will  be  held  to  the  terms  of  the  appropriation  as  expressed  by  the 
petition  to  the  county  board  by  the  vote  of  the  people  and  by  the  final  order 
of  the  board,  and  so,  also,  will  the  railway  company.  The  railway  company 
must  accept  the  appropriation  as  tendered  by  such  petition,  vote,  and  order, 
or  not  at  all.  If  the  people  have  thus  declared  that  the  appropriation  shall  be 
by  way  of  taking  stock  in  the  railway  company,  they  have  a  right  to  the  stock 
in  return  for  the  appropriation,  and  the  railway  company  can  no  more  coerce 
the  payment  of  the  money  without  the  stock  than  ctin  the  township  demand 
the  stock  without  the  payment  of  the  money.  To  hold  otherwise  would  be  to 
abolish  all  distinction  between  an  appropriation  by  way  of  donation  and  by 
way  of  taking  stock,  which  is  so  clearly  established  and  recognized  by  our 
statutes  and  the  cases,  and  to  hold  that,  while  the  township  may  prescribe 
conditions,  it  is  powerless  to  have  them  respected  by  the  railway  company.  In 
short,  it  would  be  to  hold,  as  before  stated,  that  the  township  may  be  held  by 
an  obligation  which  it  has  in  no  way  assumed.  There  is  no  reason  why  an 
appropriation  by  a  townstiip,  by  way  of  taking  stock  in  a  railway  company, 
when  within  the  authority  given  by  the  statutes  and  when  the  subscription 
is  made,  should  not  be  considered  a  contract,  just  as  a  subscription  for  stock 
in  such  company  by  an  individual  is  a  contract.  And  clearly  the  township  is 
entitled  to  all  the  protection  that  will  be  awarded  to  a  private  subscriber.  The 
protection  is  not  to  be  less  because  the  people  in  the  aggregate  are  concerned. 
Cook,  Stocks,  §  i)9;  Shipley  Y,City,ofTerre  Haute,  74  Ind.  297;  OityofBvf' 
falo  V.  Bettinger,  76  N.  Y.  396;  Gray  v.  StaU,  72  Ind.  567,  (580;)  People 
V.  DutcTier,  56  111.  144.  Mr.  Cook,  in  his  work  above  referred  to,  states  the 
following,  which  is  sustained  by  reason  and  by  the  cases:  **Under  the  same 
circumstances  and  conditions  and  to  the  same  extent  as  any  other  subscriber 
a  municipiil  corporation  may  compel  a  railway  or  other  corporation  to  deliver 
to  it  stock  to  which  the  subscribers  in  general  are  entitled.  It  is  entitled,  like 
any  other  subscriber,  to  whatever  it  has  subscribed  for  and  paid  for.  What- 
ever would  preventan  individual  subscriber  from  enforcing  such  deli  very  will 
equally  prevent  a  municipality  in  a  like  case.  So,  it  is  said  that  a  municipal 
corporation,  or  a  subscriber,  is  in  no  better  position  than  an  individual  sub- 
scriber in  this  respect.  The  cases  plainly  make  no  distinction  as  to  tlie  right 
to  enforce  delivery  of  stock  between  classes  of  subscribers,  and  the  municipal 
subscriber  has  no  more  and  no  less  right  in  respect  thereto  than  other  sub- 
scribers. "  To  the  same  effect  see  1  Wood,  By.  Law,  §  118.  The  foregoing  is 
doubtless  the  general  rule  applicable  in  all  cases,  unless  in  some  way  varied 
or  modified  by  the  statutes  authorizing  the  municipal  aid.  It  is  not  modified 
or  varied  by  our  statutes. 

It  may  be  conceded,  as  contended  by  counsel  for  appellee,  that  it  is  not 
shown  by  the  record  that  the  Anderson,  Lebanon  &  St.  Louis  Railroad  Com- 
pany has  not  been  dissolved  by  a  decree  of  a  court.  It  may  be,  therefore,  that 
that  corporation  still  has  a  legal  existence;  but  while  the  pleadings  are  not 
very  definite  upon,  that  subject,  we  think  that  it  is  made  evident  by  the  record 
that  abundant  causes  for  such  a  forfeiture  exist,  and  that  all  that  is  neces- 
sary to  end  the  existence  of  the  practically  defunct  corporation  is  the  judg- 
ment of  a  court.  See  3  Wood.  Ry.  Law,  p.  1711  et  eeq. ;  Rev.  St.  1881,  §  8930. 
Undoubtedly,  the  purpose  of  the  people  of  the  township  in  voting  the  appro- 
priation by  way  of  taking  stock  instead  of  by  way  of  a  donation  was  to  acquire 
such  an  interest  in  the  corporate  property  as  shares  of  stock  represent,  and 
such  an  interest  and  voice  in  the  management  of  that  property  and  the  com- 
pany's affairs  as  appertain  to  stockholders  in  such  corporations.  Stock  in  a 
railway  company  is  property  which  a  municipality  may  sell.  Shannon  y, 
O' Boyle,  51  Ind.  565;  O'Boyle  v.  Shannon,  80  Ind.  159. 
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After  the  appropriation  was  voted  and  after  one-half  of  the  amount  had 
been  collected  and  paid  to  the  railway  company  for  alike  amount  of  its  stock, 
and  before  the  remaining  one-half  had  been  collected  or  placed  upon  the  tax 
duplicate  for  collection,  the  Anderson,  Lebanon  &  St.  Louis  Railroad  Com- 
pany abandoned  the  enterprise  by  an  indirect  alienation  of  all  of  its  franchises, 
privileges,  rights,  and  property  of  every  description,  and  since  the  sale  under 
the  decree  of  foreclosure  has  owned  nothing  of  value  to  be  represented  by 
shares  in  stock.  For  ull  practical  and  beneficial  purposes,  so  far  as  concerns 
Noblesville  township,  that  railroad  company  ceased  to  exist  with  the  sale  of 
all  its  franchises,  privileges,  rights,  and  propeity.  Possibly  tliat  company  still 
has  such  an  existence  that  if  there  is  no  statute  in  the  way  it  might  collect 
unpaid  subscriptions  for  stock  for  the  purpose  of  paying  its  debts,  if  it  owes 
any  which  are  yet  binding  obligations.  Possibly  a  receiver  might  be  appointed 
for  it  who,  if  there  is  no  statute  in  the  way,  would  have  power  to  collect  enough 
of  the  unpaid  subscriptions  for  stock  to  pay  its  debts,  if  it  owes  any  which 
are  still  binding  obligations.  Possibly,  too,  for  the  payment  of  the  debts  of 
that  corporation,  if  it  owes  any  which  are  yet  binding  obligations,  and  if  there 
is  no  statute  in  the  way,  the  collection  of  the  tax  in  question  here  might  in 
some  way  be  coerced.  These  are  questions  which  we  need  not  and  do  not  de- 
cide, because  they  are  not  before  us  for  decision.  This  is  not  an  action  by  the 
Anderson.  Lebanon  &  St.  Louis  Railroad  Company,  nor  is  it  an  action  by  a 
receiver  appointed  to  close  up  its  affairs,  nor  is  it  an  action  by  any  one  for  the 
purpose  of  collecting  assets  with  which  to  pay  the  debts  of  that  company. 
Although  it  is  alleged  that  Cottingham,  joined  with  the  Midland  Railway  Com- 
pany as  a  relator,  is  a  tax-payer  of  the  township,  the  purpose  of  the  action  is 
very  plain.  It  is  in  no  sense  an  action  by,  in  behalf  of,  or  for  the  benefit  of 
the  Anderson,  Lebanon  &  St.  Louis  Railroad  Company,  or  its  general  credit- 
ors. The  action  is  the  first  step  by  the  Midland  Railway  Company  in  its  en- 
deavor to  compel  the  placing  of  the  tax  upon  the  duplicate,  to  compel  the  col- 
lection of  the  tax  and  thepaymentof  the  amount  collected  over  to  it,  and  leave 
the  township  and  the  tax-payers  to  hunt  up  and  deal  with  the  Anderson,  Leb- 
anon &  St.  Louis  Railroad  Company,  and  protect  themselves  as  best  they  can. 

It  is  averred  in  the  return  to  the  alternative  writ,  as  stated  in  the  principal 
opinion,  that  the  mortgage  which  finally  swept  away  all  of  the  property  o£ 
that  company  was  executed  in  1875.  It  is  further  shown  in  that  return  that 
after  the  execution  of  the  mortgage  that  company  abandoned  all  work  upon 
the  road,  and  the  property  passed  into  the  hands  of  a  receiver.  Since  then 
that  company  hiis  had  no  property,  nor  interest  so  far  as  shown,  which  would 
require  it  to  keep  up  its  directory,  or  elect  oflBcers,  or  which  would,  in  any  way, 
interest  it  in  doing  so.  So  far  as  shown,  it  has  no  office  in  this  state  for  the 
transaction  of  business,  nor  for  any  other  purpose.  It  may  yet  have  a  bare 
legal  existence,  but  it  is  evident  that  it  would  require  more  than  an  ordi- 
narily skillful  officer  to  find  any  representative  of  that  company  upon,  whom 
a  writ  might  be  properly  served.  To  say  that  the  township  or  the  tax-payers 
must  first  pay  to  the  Midland  Railway  Company  and  then  look  to  the  old  com- 
pany for  its  stock  is  for  all  practical  purposes  to  say  that  the  money  must  be 
paid  without  the  stock  for  which  it  was  voted.  It  must  be  apparent  that  if 
the  Midland  Railway  Company  shall  succeed  in  its  purpose  to  have  the  money 
collected  and  paid  over  to  it,  the  township  and  the  tax-payers  will  be  left  with- 
out anything  in  return  for  the  amount  paid,  and  without  any  sort  of  protec- 
tion. Such  a  result  is  not  to  be  allowed,  unless  Imperatively  required  by  set- 
tled rules  of  the  law.  Clearly,  prior  rulings  will  not  be  extended  for  the  pur- 
pose of  accomplishing  such  a  result.  On  the  contrary,  those  rulings  should 
be  and  will  be  limited  to  the  cases  before  the  court  in  which  they  were  made. 
As  we  have  stated,  one-half  of  the  amount  voted  was  placed  upon  the  dupli- 
cate and  collected,  and  the  amount  paid  over  to  the  Andei^on,  Lebanon  &  St. 
Louis  Railroad  Company  in  return  for  a  like  amount  of  its  stock.    While  the 
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county  treasurer  was  engaged  in  the  collection  of  that  portion  of  the  tax  thu» 
upon  the  duplicate,  Wilson  and  others,  tax-payers  of  the  township,  brought 
an  action  to  enjoin  the  collection  of  the  portion  assessed  against  them.  The 
case  was  brought  here  on  appeal.  It  was  in  the  decision  of  that  case  that  this 
coui-t  said  that  the  alleged  insolvency  of  the  railway  company,  and  its  alleged 
inability  to  complete  the  road,  did  not  render  the  tax  invalid,  or  afford  to  thQ 
plaintiffs  in  the  case  sufficient  ground  for  enjoining  its  collection.  Wilson  v. 
Board,  etc.,  68  Ind.'507.  The  question  and  the  facts  involved  in  that  case 
were  different  from  those  involved  in  the  case  before  us.  At  the  time  that 
action  was  commenced,  the  Anderson,  Lebanon  &  St.  Louis  Railroad  Com- 
pany not  only  had  a  legal  existence,  but  also,  so  to  speak,  a  practical  exist- 
ence. And,  although  it  was  alleged  that  the  company  was  insolvent,  it  was 
in  possession,  as  owner,  of  the  road  and  all  its  corporate  property.  The  tax, 
when  collected,  was  to  go,  as  it  did,  to  the  railway  company,  which  the  tax- 
payers intended  to  aid  in  return  for  an  equal  amount  of  ite  stock.  The  shares 
of  stock,  as  issued,  represented  so  much  of  the  corporate  property,  and  in  the 
proportion  that  it  bore  to  the  whole  amount  of  the  stock  entitled  the  town- 
ship to  a  voice  in  the  management  of  the  property  and  affairs  of  the  company. 
As  applied  to  the  case  before  the  court,  we  adhere  to  the  ruling  in  the  case 
above,  but  do  not  think  that  it  should  be  so  applied  or  extended  as  to  turn 
the  case  in  hand  in  favor  of  the  Midland  Railway  Company. 

The  only  question  involved  in  the  case  of  Boards  etc.,  v.  State,  86  Ind.  8, 
was  whether  or  not  the  board  of  county  commissioners  had  authority  to  make 
a  third  levy  of  taxes  to  raise  the  balance  of  the  amount  voted  by  the  township 
in  aid  of  the  railroad  company;  the  two  prior  levies  having  failed  to  produce 
the  full  amount  by  reason  of  shrinkage  in  the  value  of  the  property  in  the 
township.  It  was  hold  that  the  board  had  such  authority;  that  it  was  their 
duty  to  exercise  It,  and  that  it  could  be  compelled  by  mandate  to  perform  that 
duty,  and  that  as  the  matter  was  one  of  public  concern,  any  citizen  of  the 
township  interested  in  the  execution  of  the  law  might  be  the  relator.  It  was 
in  that  case  that  it  was  said  that  when  an  appropriation  of  not  exceeding  2 
per  centum  of  the  taxable  property  of  the  preceding  year  has  been  lawfully 
made,  such  an  appropriation  becomes  a  binding  obligation  upon  the  township, 
from  which  it  is  not  discharged  by  any  subsequent  shrinkage  in  the  value  oi 
destruction  of  any  part  of  its  taxable  property.  When  an  appropriation  is 
once  fully  completed  by  all  the  steps  required  by  the  aid  laws,  and  the  sub- 
scription for  stock  is  made  by  the  county  board,  as  required  by  those  laws,  it 
does  become  a  binding  obligation  upon  the  township.  And,  in  the  sense  that 
for  the  purpose  of  fulfilling  the  requirements  of  those  laws  and  subserving 
the  public  interest,  the  county  board  may  in  a  case  like  that  last  above  be  com- 
pelled to  levy  a  tax  to  meet  an  appropriation  voted  by  the  township.  That 
vote  and  the  preliminary  steps  Iciiding  to  it  may  be  said  to  create  a  binding 
obligation  upon  the  township.  In  the  case  last  cited  it  was  not  necessary  to 
decide  whether  or  not  a  simple  vote  of  an  appropriation  by  a  township  for  the 
purpose  of  taking  stock  in  a  railway  company  creates  an  obligation  which  the 
railway  company  can  enforce  by  any  sort  of  an  action  against  the  township, 
or  creates  such  a  right  in  the  railway  company  as  it  may  assign  or  mortgage. 
Those  questions  were  not  decided.  What  was  there  said  must  be  limited  to 
the  exact  case  before  the  court.  It  should  again  be  observed  that  in  that  case 
the  railway  company,  to  aid  which  the  appropriation  was  voted,  owned  the 
road  and  the  corporate  property,  and  that  the  taxes,  when  collected,  would  go 
to  ic  in  return  for  its  stock. 

The  case  of  Faris  v.  Reynolds,  70  Ind.  359.  is  cited  by  counsel  for  appellees 
in  support  of  their  contention  that  by  the  mortgage  its  foreclosure  and  the 
sale  under  the  decree  the  purchasers  became  the  owners  of  the  uncollected  por- 
tion of  the  amount  voted  by  the  township.  That  question  is  not  decided  in 
that  case.    That  was  an  action  by  tax-payers  of  the  township  to  enjoin  the 
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collection  of  a  tax  levied  for  the  purpose  of  aiding  a  railroad  company  by  tak- 
ing stock.  In  their  petition  to  the  county  board  the  petitioners  asked  that  the 
amount  appropriated  should  be  paid  to  the  railroad  company  or  its  assigns. 
One  of  the  grounds  upon  which  they  asked  that  the  collection  of  the  tax  should 
be  enjoined  was  that  the  railway  company  had  transferred  its  interest  in  the 
tax  to  other  parties.  In  disposing  of  that  question  it  was  said:  ''It  is  not 
seen  that  any  one  is  injured  by  the  assignment  of  the  claim.  If  the  township 
gets  the  stock,  which  it  is  entitled  to  do  either  before  or  concurrently  with  the 
payment  of  the  money,  whether  paid  to  the  railroad  company  or  its  assigns,  it 
cannot  be  material  whether  the  money  is  paid  to  the  railroad  company  or  its 
assigns.  If  the  assignment  is  valid,  the  tax-payer  is  not  injured.  If  invalid, 
it  harms  no  one,  and  furnishes  no  reason  why  the  tax  should  not  be  collected." 
It  will  be  observed  that  the  validity  or  invalidity  of  the  assignment  was  not  de- 
cided, and  that  no  question  as  to  the  right  of  the  assignees  to  enforce  payment 
to  them  was  involved. 

The  case  of  State  v.  Boards  etc.,  92  Ind.  499,  cited  by  counsel  for  appellees, 
is  in  every  essential  particular  different  from  the  Ciise  in  hearing.  In  the  first 
place,  the  railroad  company,  to  aid  which  the  appropriation  was  voted,  owned 
the  road,  and  hence,  as  already  stated,  stock  in  that  company  would  represent 
the  property,  and  entitle  the  township  to  a  voice  in  the  management  of  the 
affairs  of  the  company.  In  the  second  place,  the  tax  had  been  collected,  and 
was  in  the  county  treasury  at  the  time  the  company  assigned  a  portion  of  the 
amount  which  it  claimed  was  due  to  it.  In  the  third  place,  the  county  board 
approved  of  the  assignment.  And  in  the  fourth  place,  before  the  action  to 
compel  the  payment  by  mandate  was  brought  the  railway  company  tendered 
the  proper  amount  of  certificates  of  its  stock.  It  was  held  that,  in  connection 
with  the  standing  order  that  the  amount  collected  should  be  invested  in  the 
stock  of  the  company,  the  payment  of  previous  amounts  to  the  company  and 
the  approval  of  the  assignment  of  the  portion  to  the  bank  constituted  a  sub- 
scription to  the  stock  of  the  railroad  company  within  the  meaning  of  the  stat- 
utes. The  case  was  not  one  of  an  attempted  assignment  by  a  railroad  com- 
pany of  an  uncollected  tax,  or  of  an  amount  voted,  but  neither  collected  nor 
placed  upon  the  tax  duplicate,  as  id  the  case  before  us,  but  was  one  of  an  as- 
signment after  the  tax  had  been  collected  and  after  a  subscription  to  the  stock 
of  the  railroad  company  had  been  made  by  the  county  board,  as  the  statute 
required.  Neither  is  the  case  of  Boards  etc,,  v.  Center  Tp,,  105  Ind.  422,  2 
N.  E.  Rep.  368,  and  7  N.  E.  Rep.  189,  either  like  or  conclusive  of  the  case 
before  us.  In  that  case  the  appropilation  was  voted  as  a  cash  donation,  and 
not  by  way  of  taking  stock  in  the  railway  company.  The  amount  had  been 
collected  and  was  in  the  county  treasury.  The  trust  deed  specifically  named 
the  donation  voted  by  the  township  and  then  in  the  treasury  as  included 
within  its  terms.  That  the  amount  had  been  properly  donated  to  the  rail- 
way company  was  not  questioned  by  counsel  upon  either  side  of  the  case.  It 
was  conceded  in  argument  that  the  railway  company  claiming  the  money  had 
succeeded  to  all  of  the  rights  of  the  old  company  in  and  to  the  donations. 

The  case  before  us  must  be  disposed  of  and  the  rights  of  the  parties  set- 
tled upon  the  facts  as  developed  by  the  record  and  under  the  statutes  in  force 
at  the  time  the  mortgage  was  executed  in  1875,  as  the  Midland  Railway  Com- 
pany can  claim  no  rights  except  through  that  mortgage.  The  statute  then 
in  force,  so  far  as  material  here,  was  the  act  of  1869.  Acts  Sp.  Sess.  1869, 
p.  92.  So  far  as  material  here,  the  fourteenth  section  of  that  act  was  as  fol- 
lows: "Said  board  of  commissioners  may,  after  the  assessment  herein  pro- 
vided for,  or  any  part  thereof,  shall  have  been  collected,  take  stock  in  such 
railroad  company,  from  time  to  time,  in  the  name  of  the  proper  ♦  *  * 
township,  *  *  *  and  pay  therefor  when  the  same  is  taken  out,  the 
money  to  be  collected  as  aforesaid,"  etc.  It  is  very  plain  from  this  section 
and  the  whole  act  that  the  simple  voting  of  the  aid  by  the  township  is  not  a 


Digitized  by 


Google 


862  KORTHEASTEXIN   REPORTER*  [Ind. 

subscription  to  the  stock  of  the  railroad  company.  That  subscription  is  to  be 
made  by  the  county  board,  which  for  that  purpose  acts  as  the  agent  of  the 
township.  Until  they  execute  that  power  and  authority  there  is  no  perfected 
subscription  to  the  stock  of  the  company.  It  is  just  as  necessary  that  the 
board  should  act  in  that  regard  in  order  to  make  a  perfected  subscription  to 
the  stock  of  the  railway  company  as  that  they  should  act  upon  the  petition 
provided  for  by  the  first  section  of  the  act,  in  order  that  there  may  be  a  valid 
vote  by  the  township.  Wiien  the  subscription  is  thus  made,  and  not  before, 
the  township  becomes  the  owner  of  the  stock.  And  although  certificates  of 
the  stock  thus  subscribed  for  may  not  be  essential  to  the  ownership  of  the 
stock  by  the  township,  yet  we  think  that  in  case  of  such  subscription  by 
the  county  boards  for  townships  such  certificates  may  be  demanded  as  a  con- 
dition to  the  payment  of  the  money.  That  conclusion  seems  to  be  sanctioned 
by  the  case  of  FarU  v.  Reynolds,  70  Ind.  359,  (364.) 

The  case  of  City  of  Mount  Vernon  v.  Hovey,  52  Ind.  563.  cited  by  counsel 
for  appellee,  is  not  authority  in  support  of  the  contention  that  the  vote  of  the 
township  constituted  a  subscription  to  the  stock  of  the  railroad  company.  In 
that  case  the  common  council  acted  for  the  city,  as  the  county  board  was 
authorized  to  act  for  the  townsliip  by  the  fourteenth  section,  suprat  of  the 
act  of  1869.  In  that  case  the  common  council  made  a  donation  to  the  rail- 
way company  in  behalf  of  the  city,  and  issued  the  bonds  of  the  city  which 
had  passed  into  the  hands  of  innocent  holders.  When  a  subscription  was 
made  by  the  county  board  under  the  act  of  1869,  the  township  was  brought 
into  contractual  relations  with  the  railway  company,  and  it  thus  acquired 
rights  which  it  could  enforce  by  action  and  which  it  could  assign.  While  the 
ownership  of  the  stock  subscribed  for  by  the  county  board  under  that  act 
passed  to  the  township  in  return  for  the  money  paid,  it  seems  not  to  have 
been  essential  that  the  payment  of  the  money  should  accompany  the  subscrip- 
tion for  the  stock  in  order  that  the  townsliip  should  become  the  owner  of  such 
stock.  The  seventeenth  section  of  the  act  provided  as  follows:  "After  the 
money  authorized  by  this  act  to  be  appropriated  shall  have  been  levied  and 
collected  as  aforesaid,  and  the  subscription  shall  have  been  made  on  behalf  of 
the  *  *  *  township,  *  *  ♦  the  railroad  company,  for  whose  aid  the 
same  shall  have  been  levied  and  collected,  having  fully  constructed  the  rail- 
road, *  *  ♦  shall  have  the  right  to  demand  and  have  said  money  paid 
over  according  to  the  intent  and  meaning  of  this  act,"  etc. 

In  the  case  of  Bittinger  v.  BelU  65  Ind.  445,  (453,)  already  cited,  in  speak- 
ing of  the  rights  of  railway  companies  under  the  above  statutes  involved 
here,  it  was  said:  "It  has  been  repeatedly  decided  by  this  court  *  ♦  * 
that  until  the  tax  was  levied  and  collected,  and  a  legal  and  valid  subscription 
had  been  made  on  behalf  of  the  township,  the  railroad  company  did  not  have, 
and  could  not.  acquire,  any  legal  right  to,  or  interest  in,  the  tax,  which  it 
could  enforce  by  legal  process."  In  support  of  the  statement  thus  made 
were  cited  Board,  eto,,  v.  Railway  Co.,  39  Ind.  192;  Sankey  v.  Railroad  Co., 
42  Ind.  402;  Petty  v.  Myers,  49  Ind.  1;  Jager  v.  Doherty,  61  Ind.  528. 
Those  cases  all  fully  support  what  was  stated  as  above  quoted.  So,  too,  does 
the  case  of  Hilton  v.  Mason,  92  Ind.  157.  Until  the  railway  company  occu- 
pies a  position  which  will  enable  it  to  enforce  in  some  way  whatever  right  or 
interest  it  may  have  in  an  appropriation  voted,  such  voted  appropriation  is 
not  a  chose  in  action  in  its  favor  which  it  can  assign  or  mortgage.  A  chose 
in  action  has  been  defined  to  be  a  thing  which  a  man  has  not  the  actual  pos- 
session of,  but  which  he  has  a  right  to  demand  by  action.  Ramsey  v.  Gould, 
57  Barb.  408. 

In  the  case  of  Dial  v.  Gary,  14  S.  0.  573,  it  was  said  that  a  chose  in  action 
embraced  two  ideas:  First,  a  visible,  tangible  thing;  and,  second,  the  right 
to  sue  for  and  recover  that  thing.  That  a  railway  company  has  no  right  in 
or  to  an  appropriation  voted  for  the  purpose  of  taking  stock  in  such  company 
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which  it  can  enforce  by  an  action  or  assign  or  in  any  way  transfer  to  another 
until  the  subscription  for  stock  shall  have  been  properly  made  by  the  county 
board,  is  recognized  in  the  case  of  City  of  Mount  Vernon  v.  Hovej/,  supra^ 
and  broadly  asserted  and  ruled  in  the  case  of  Harshman  v.  Bates  Co,^  8  Dill. 
150,  92  U.  S.  569.  In  that  case  an  appropriation  had  been  voted  by  a  town- 
ship under  a  Missouri  statute  for  the  purpose  of  taking  stock  in  a  designated 
railroad  company.  The  county  court,  as  was  the  board  of  county  commis- 
sioners under  the  act  of  1869,  supra,  was  authorized  to  make  the  subscrip- 
tion to  the  stock  of  the  railroad  company  in  behalf  of  the  township  and  in 
pursuance  of  the  vote.  After  the  vote,  but  before  the  subscription  by  the 
county  court,  the  designated  railroad  company  was  consolidated  with  another 
railroad  company.  After  the  consolidation »  and  without  a  further  vote,  the 
county  court  made  a  subscription  to  the  stock  of  the  consolidated  company. 
It  was  held  that  a  vote  of  the  people  to  take  stock  in  the  designated  company 
did  not  authorize  the  county  court  to  subscribe  to  the  stock  of  the  consoli- 
dated company,  and  that,  therefore,  the  subscription  to  that  company  did  not 
entitle  it  to  the  appropriation  voted,  and  did  not  impose  any  obligation  upon 
bhe  township.  The  decision  was  placed  upon  the  ground  that  the  township  had 
a  right  to  insist  upon  stock  in  the  railroad  company  for  wiiich  the  appropria- 
tion h^  been  voted,  aud  that  they  could  not  be  compelled  to  accept  stock  in 
any  other  company.  In  a  note  to  the  case  by  Dillon,  J.,  and  in  distinguish- 
ing it  from  the  case  of  Nugent  v.  Supervisors,  19  Wall.  241,  it  was  said: 
"That  case  differs  from  the  one  above  reported  in  this:  there  the  subscription 
to  one  of  the  constituent  companies  was  before  the  consolidation;  here  it  was 
afterwards.  In  this  case  there  was  nothing  but  a  bare  vote  before  the  con- 
solidation, and  tliat,  without  more,  creates  no  contract  between  the  munic- 
ipality and  the  railroad  company,"  etc.  The  decision  by  Dillon,  J.,  as  also 
his  reasoning,  as  far  as  we  have  stated  it,  were  approved  by  the  supreme  court 
of  the  United  States  upon  the  appeal.  See,  also,  City  of  Mount  Vernon  v. 
Hovey,  52  Ind.  572.  That  case  is  also  distinguishable  from  a  class  of  cases 
cited  by  counsel  for  appellee,  where  county  oflBcers  or  courts  authorized  to  sub- 
scribe for  stock  in  behalf  of  townships  have  subscribed  to  the  stock  of  a  con- 
solidated company  instead  of  to  the  stock  of  the  company  to  which  the  aid  was 
voted  by  the  township,  and  where  bonds  have  been  issued  in  payment  for  the 
stock  which,  without  showing  upon  their  face  any  informality  or  infirmity, 
have  passed  into  the  hands  of  bona  fide  holders.  In  tlie  case  before  us,  as  we 
have  seen,  the  tax  has  not  been  collected,  nor  has  it  been  placed  upon  the 
duplicate  for  collection.  There  has  been  no  subscription  for  stock  made  by 
the  county  board,  nor  in  any  other  way.  The  case  is,  therefore,  materially 
different  from  some  of  the  cases  above  noticed,  and  in  this  regard  materially 
different  from  other  cases  cited  by  counsel  for  appellees,  where  it  was  held 
that  after  a  subscription  for  stock  has  been  made,  such  subscription  is  a  chose 
in  action  in  favor  of  the  railway  company,  which  it  may  assign  and  alienate. 
When  a  subscription  is  made  in  the  manner  required  by  the  statute,  the  town- 
ship is  brought  into  contractual  relations  with  the  railway  company,  just  as 
is  an  individual  by  a  subscription  for  stock. 

We  do  not  think  it  necassary  to  extend  this  opinion  to  comment  much  more 
at  length  upon  the  cases  of  Scott  v.  Uansheer,  94  Ind.  1,  and  Jussen  v.  Board, 
etc,,  9b  Ind.  567.  As  stated  in  the  principal  opinion,  those  cases  involved  ap- 
propriations by  way  of  donations,  and  not  by  way  of  taking  stock  in  the  rail- 
way company.  They  did  not  involve  the  ri$;ht  of  a  railway  company  to  assign 
an  uncollected  aid  voted  for  the  purpose  of  taking  stock  in  such  company. 
Those  were  cases  where  the  railway  companies  to  which  the  aid  had  been 
voted  had  been  consolidated  with  other  railway  companies,  and  rest  uponprin« 
ciples  and  rules  of  law  and  statutes  peculiar  to  such  cases.  If  it  should  be 
conceded  that  by  the  simple  vote  of  the  township  a  subscription  to  the  stock 
of  the  Anderson,  Lebanon  &  St.  Louis  Railroad  Company  was  made»  the  Mid- 
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land  Railway  Companj  would  be  in  no  better  position  to  demand  the  money. 
Upon  such  a  concession  we  should  be  led  to  a  consideration  of  a  statute  dis- 
cussed by  counsel  on  both  sides  of  the  case  upon  tb«  original  hearing,  and  again 
pressed  for  consideration  by  counsel  for  appellants  in  their  brief  resisting  the 
petition  for  a  rehearing.  It  was  not  thought  necessary  to  extend  the  opinion 
in  the  decision  of  the  case  in  a  consideration  of  that  statute,  and  we  give  it 
attention  now  because  of  the  earnestness  with  which  counsel  for  appellees  urge 
their  petition  for  a  rehearing,  and  because  counsel  for  appellants  again  insist 
that  it  is  conclusive  of  the  real  question  involved  in  the  case.  In  1865,  (Acta 
Reg.  Sess.  1865,  p.  66;  Rev.  St.  1881,  §  3945  et  $eq.,)  an  act  was  passed,  en- 
titled "An  act  to  authorize,  regulate,  and  confirm  the  sale  of  railroads,  to  ena- 
ble purchasers  of  the  same  to  form  corporations  and  to  exercise  corporate 
powers, "  etc.  The  act  provides  that  in  case  of  a  sale  of  any  railroad  by  virtue 
of  any  mortgage  by  foreclosure,  etc.,  the  purchasers  thereof,  etc.,  may  form 
a  corporation,  etc.,  with  power  to  operate  the  railroad,  etc.  The  third  section 
of  the  act  (section  8947,  Rev.  St.  1881)  provides  that  "such  corporations  shall 
possess  all  the  powers,  rights,  privileges,  immunities,  and  franchises  in  re- 
spect to  said  railroad  ♦  •  •  purchased  •  *  *  which  were  possessed 
or  enjoyed  by  the  corporation  that  owned  or  held  the  said  railroad  previous  to 
such  sale,  *  * '  *  and  it  shall  have  power,  at  any  time  after  the  formation 
of  the  corporation  as  aforesaid,  to  assume  any  debts  and  liabilities  of  the 
former  corporation,  and  to  make  such  adjustment  and  settlement  with  any 
stockholder  *  *  *  or  creditor  *  *  *  of  such  former  corporation  as  may 
be  deemed  expedient:  *  *  ♦  provided,  that  all  subscribers  to  the  original 
stock  of  said  railroad  company,  their  heirs,  executors,  and  administrators,  shall 
(by  the  acceptance  or  adoption  of  this  act  by  any  purchaser  or  purchasers  of  any 
such  railroad  as  above  provided)  be  released  and  discharged  from  all  their  un- 
paid subscriptions,  which  shall  not  have  been  previously  settled  or  arranged 
by  agreement  or  compromise, "  etc.  Recognizing  the  fact  that  stock  in  an  in- 
solvent niilway  company,  the  property  of  which  has  been  sold  in  a  foreclosure 
or  other  judicial  proceeding,  is  worthless,  this  statute  was  intended  to  protect 
subscribers  by  canceling  all  obligations  to  pay  unpaid  subscriptions  to  such 
stock  in  all  cases  where  there  shall  not  have  been  an  adjustment  by  agreement 
or  compromise.  In  other  words,  the  statute  was  intended  to  enact  into  a  law 
the  rule  of  fair  dealing,  that  no  one  should  be  required  to  pay  something  for 
nothing.  In  answer  to  one  of  appellees*  contentions,  it  is  enough  to  say  that 
in  our  judgment  it  sufficiently  appears  from  the  record  that  the  Midland  Rail- 
way Company  was  incorporated  under  the  above  act,  and  by  virtue  of  the  sale 
and  such  incorporation  became  the  owner  of  the  property  of  the  old  company. 
It  is  further  contended  on  the  part  of  appellees  that  the  statute  is  not  ap- 
plicable here  because  it  was  enacted  four  years  before  any  law  was  in  exist- 
ence authorizing  townships  to  vote  aid  to  railway  companies,  and  that,  there* 
fore,  the  proviso  in  the  section  quoted  could  not  have  been  intended  to  apply 
to  a  case  like  this.  The  title  of  the  act,  as  to  its  various  sections,  shows  that 
it  was  not  intended  to  subserve  any  mere  temporary  purpose.  Its  terms  are 
general  and  applicable  to  all  cases  arising  subsequent  to  its  passage.  The  pro- 
viso was  intended  to  and  does  protect  all  subscribers  to  stock  in  railway  com- . 
panies.  That  at  the  time  of  its  passage  there  was  no  law  authorizing  munici- 
pal corporations  to  vote  aid  and  become  stockholders  in  railway  companies 
does  not  change  the  matter.  They  may  now,  and  at  the  time  Noblesville 
township  voted  the  aid  they  had  authonty  to,  thus  become  stockholders.  If 
it  be  conceded  that  by  the  petition  to  the  county  board  and  by  the  vote  of  the 
people  Noblesville  township  became  a  subscriber  to  the  stock  of  the  Anderson, 
Lebanon  &  St.  Louis  Railroad  Company,  it  thus  came  within  the  terms  of  the 
above  statute,  and  became  entitled  to  its  protection  as  any  other  subscriber  to 
stock  in  that  company.  To  hold  that  the  proviso  protects  only  such  of  the 
subscribers  to  stock  as  may  have  signed  the  articles  of  incorporation  of  the 
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old  company,  or  th^t  it  protects  only  ihcHviaaals  and  not  municipal  subscrib* 
ers  to  such  stock,  would  be  to  give  to  the  act  such  a  constraction  as  to  make  it 
work  inequality  and  injustice  as  between  sabscribers  to  stock.  Such  a  construc- 
tion is  not  required,  but,  on  the  other  hand,  is  forbidden,  both  by  the  spirit 
and  letter  of  the  act.  In  support  of  our  conclusion  that  the  act  is  applicable 
to  subscribers  who  may  become  such  under  subsequent  statutes,  see  State  v. 
Chapin^  110  Ihd.  272,  11  N.  E.  Rep.  817.  If  we  are  correct  in  our  construc- 
tion of  the  above  act  and  the  proviso  in  the  third  section, -*-and  that  we  are, 
we  have  no  doubt, — Noblesville  township  was  released  and  discharged  from 
ttie  unpaid  subscription  for  stock  in  the  Anderson,  Lebanon  So  St.  Louis  Rail- 
road Company  by  the  sale  of  all  its  property  under  the  decree  of  foreclosure 
and  the  subsequent  incorporation  of  the  purchasers,  as  the  Midland  Railway 
Ck>mpany,  there  liaving  been  no  settlement  with  the  township,  as  provided  by 
the  statute  under  consideration.  Such  statutes  ought  to  be  given  a  fair  con- 
struction, and  at  the  same  time  such  a  construction  as  will  protect  the  tax- 
payers. This  is  shown  by  the  Iowa  and  other  cases.  There  was  a  statute  in 
Iowa  which,  for  aught  we  know,  is  in  force  yet,  which  provided  that  in  the 
giving  of  aid  to  railway  companies  the  tax-payers  were  entitled  to  receive 
stock  In  the  corporation  constructing  the  railroad  in  the  amount  of  taxes  paid 
by  each,  etc.  Under  that  statute  aid  was  voted  to  a  railway  company  by  the 
people  of  a  township.  After  the  aid  had  been  voted*  the  company  to  which 
the  aid  had  been  so  voted,  and  before  it  had  completed  its  road,  sold  and  con- 
veyed its  unfinished  railroad  to  another  company.  In  an  action  by  a  tax- 
payer to  enjoin  the  collection  of  the  tax.  {Manning  v.  Mathetw,  66  Iowa,  675, 
24  N.  W.  Hep.  271,)  the  supreme  court  said:  "The  statute,  in  providing  for 
the  enforced  contributions  by  taxation  to  aid  the  construction  of  railroads,  con- 
templates that  the  tax-payer  may  become  a  stockholder,  upon  the  ground, 
doubtless,  that  he  ought  not  to  be  compelled  to  make  contribution  to  a  private 
enterprise  producing  public  benefits,  wholly  without  compensation;  and  that, 
as  the  railroad  is  a  thing  of  public  nature,  producing  benefits  in  which  the 
tax-payer  shares,  he  ought  to  be  in  the  position,  as  a  stockhokler,  to  have  a 
voice  and  influence  in  preserving  its  existence  and  controlling  its  use,  so  as  to 
secure  the  public  benefits  for  which  it  was  built.  The  object  of  the  statute 
was  not,  primarily,  that  the  tax-payer  should  receive  money  or  any  other  thing 
upon  payment  of  his  tax,  but  that  he  should  receive  the  stock  in  the  corpora- 
tion building  the  road,  to  the  end  that  he  should  have  an  interest  in  the  road 
built.  His  stock,  if  separated  from  the  railroad,  would  be  to  him  as  any  other 
property.  It  cannot  be  that  the  statute  intended  that  he  should  be  taxed  to 
aid  in  the  building  of  the  railroad,  and  that,  before  his  tax  is  collectible,  the 
road  could  be  alienated,  and  in  its  place  the  corporation  could  acquire  bonds 
or  other  property  to  be  held  for  the  benefit  of  the  stockholders.  The  statute 
does  not  contemplate  that  the  tax-payer  shall  hold  an  interest  as  a  stockholder 
in  any  property  other  than  the  railroad.  *  *  *  It  cannot,  therefore,  be 
that  the  statute  will  permit  taxes  to  be  collected  when  it  becomes  certain  that 
the  tax-payer  can  have  no  interest  in  the  railroad,  the  very  thing  for  which  he 
was  taxed.  It  is  plain  from  the  provisions  of  the  statute  making  the  dii*ectors 
liable  in  double  the  par  value  of  the  stock  in  case  the  road  is  incumbered  be- 
yond the  prescribed  limit  that  it  is  the  purpose  of  the  statute  to  preserve  the 
existence  of  the  road  in  the  corporation  building  it,  and  thus  preserve  the  tax- 
payer's interest  therein.*'  The  tax  was  held  uncollectible.  To  the  same  ef- 
fect are  the  cases  of  Blunt  v.  Carpenter,  68  Iowa,  265,  26  2J^.  W.  Rep.  438; 
CantUlon  v.  Railroad  Co.,  35  N.  W.  Rep.  620. 

We  think  that  it  may  reasonably  be  said  of  our  statutes  authorizing  town- 
ships to  aid  railway  companies  by  way  of  taking  stock  therein  that  they  con- 
template that  the  township,  by  becoming  a  stockholder,  may  have  such  an 
interest  in  the  property  of  the  corporation  as  shares  of  stock  usually  represent, 
and  such  an  influence  in  the  management  of  the  affairs  of  the  corporation  as 
v.l7N.E.nos.8-15 — ^56 
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any  other  bolder  of  a  like  amount  of  stock  usually  has.  And  that  the  act  of 
1865,  last  above  referred  to,  was  enacted  upon  the  theory  that  when  a  rail- 
way company  no  longer  owns  the  railroad,  by  reason  of  a  judicial  sale  as  pro- 
vided in  that  act,  an  unpaid  subscription  to  its  stock  ought  not  to  be  coerced 
because  the  subscriber  cannot  acquire  an  Interest  in  the  railway  nor  have  a 
voice  in  its  management.  We  are  aware,  of  course,  that  these  aid  laws  have 
been  upheld  as  against  constitutional  objection  urged  against  them,  upon  the 
theory  that  the  railroad  in  aid  of  which  the  money  is  to  be  appropriated  is  a 
work  of  public  utility  to  be  constructed  for  the  public  good.  So  far  as  the 
constitutionality  of  the  law  is  concerned,  it  may  be  said,  as  is  said  in  some  of 
the  cases  cited  by  counsel  for  appellees,  that  there  is  no  difference  between  an 
appropriation  by  way  of  a  donation  and  by  way  of  taking  stock  in  the  railroad 
company.  But  it  does  not  follow  by  any  means  that  there  is  no  difference  in 
any  respect  between  aid  by  a  township  by  way  of  a  donation  and  by  way  of 
taking  stock.  As  we  have  seen,  our  statutes  and  our  cases  clearly  create  and 
recognize  a  distinction,  and  botlrsecure  to  the  township  rights,  when  the  aid 
is  by  way  of  a  subscription  for  stock,  which  it  does  not  have  when  the  aid  is 
by  way  of  a  donation ;  and  both  good  morals  and  public  policy  sanction  the 
extension  of  such  protection  to  the  township  and  tax-payers. 

We  repeat  again  that  this  action  is  in  no  sense  by  the  Anderson,  Lebanon 
&  St.  Louis  Railroad  Ck>mpi^ny,  nor  by  any  one  in  its  behalf  for  its  benefit  or 
for  the  benefit  of  its  creditors.  The  Midland  Eailway  Ck>mpany  has  and  can 
have  no  right  to  the  money  should  it  be  collected,  for  the  reason  that  it  claims 
and  must  claim  through  the  mortgage,  and  that  neither  carried  nor  conveyed 
any  interest  in  the  aid  voted  which  can  be  enforced  in  favor  of  that  company, 
and  for  the  further  reason  that  the  act  of  1865,  supra^  is  in  the  way  of  an  as- 
sertion of  such  right  by  that  company.  And  while,  as  before  stated,  the  rec- 
ord does  not  show  that  the  Anderson,  Lebanon  &  St.  Louis  Railroad  Com- 
pany has  been  dissolved  by  a  judicial  decree,  we  again  state,  as  stated  in  the 
principal  opinion,  that  it  does  not  appear  by  anything  shown  in  the  record 
that  there  is  any  person  or  railroad  company  entitled  to  demand  and  receive 
the  money  upon  the  terms  upon  which  it  was  voted,  should  it  be  collected. 
We  have  examined  with  much  care  all  the  cases  cited  by  counsellor  appellees 
and  find  nothing  in  any  of  them  in  confiict  with  what  we  here  decide.  It 
would  extend  this  opinion  to  an  undue  length  to  go  into  an  examination  and 
analysis  of  those  cases.  This  is  the  only  reason  for  not  doing  so.  After  a 
patient  and  laborious  examination  of  the  questions  presented  by  the  record* 
we  are  convinced  that  the  conclusion  reached  in  the  principal  opinion  is  cor- 
rect, and  that  a  rehearing  should  not  be  granted.  The  petition  is  therefore 
overruled.  We  suggest  that  if  the  parties  desire  to  remodel  the  pleadings, 
either  by  changes  or  by  making  them  more  specific,  they  ought  to  have  leave 
to  do  so. 


(UO  N.  Y.  628) 

Campbell  f>.  Mandeville  et  alJ 
(Court  of  Appeals  of  New  York.    June  12, 1888.) 

1.  Appbal— Amount  in  Controvebst. 

In  an  action  for  foreclosure  of  a  mechanic's  lien  plaintiff  testified  as  to  the  value 
of  the  brick  furnished  and  labor  performed,  computing  It  at  1588.96.  On  behalf 
of  defendants  several  witnesses  testified  that  plaintiff's  claim  was  excessive.  A 
counter-claim  for  abort  $100  was  also  interposed  on  account  of  defective  work* 
manship.  Judgment  was  rendered  reducing  plaintiff's  claim  to  1495.89,  which,  with 
interest  added,  amounted  to  $511.66.  Defendants  appealed,  bffering  to  allow  judg- 
ment against  themselves  for  $240.54.  Heldy  that  the  amount  in  controversy  waa 
less  than  $500,  and  therefore  the  appeal  would  be  dismissed. 

2.  Same— Determination  of  Amount. 

To  determine  the  amount  in  controversy  resort  may  be  had  to  the  proceedings 
and  evidence. 

'Affirming  46  Hun,  681,  mem. 
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Appeal  from  supreme  court,  general  term.  Second  department. 

This  is  an  action  by  John  G.  Campbell  against  Henry  Mandeville  and  others 
for  the  foreclosure  of  a  mechanic's  lien  for  certain  brick  furnished  by  plaintiff 
and  labor  performed  by  him  as  a  mnson.  A  written  contract  was  originally 
entered  into  by  the  parties  which  was  subsequently  waived.  Plaintiff  testi- 
fied as  to  the  amount  of  brick  furnished,  concrete  laid,  and  labor  performed, 
computing  the  balance  still  due  him  at  $588.96.  On  behalf  of  defendants,  an 
architect  and  several  master  masons  testified  that  a  less  number  of  brick  than 
estimated  by  plaintiff  was  used,  he  having  made  no  deduction  for  openings 
in  his  computation,  and  the  wall  having  been  laid  five  inches  higher  than 
called  for  by  the  plans;  and  also  estimated  the  value  of  the  concrete  laid  and 
labor  performed  at  a  less  sum  than  plaintiff^s  estimate.  Defendants  also  in- 
terposed  a  counter-claim  for  about  $100,  for  defective  workmanship.  Plain- 
tiff's claim  was  reduced  from  $588.96  to  $495.39,  which,  with  interest  added, 
amounted  to  $511.66.  From  the  jtidgment  defendants  appealed,  offering  to 
allow  judgment  against  themselves  for  $240.54. 

Edtvard  W,  TlwmhalU  for  appellants.    Joseph  F,  Daly,  for  respondent. 

Per  Curiam.  Although  the  answer  is  a  denial  of  indebtedness,  and  con- 
tains a  counter-claim  for  defective  work  of  plaintiff,  an  examination  of  the 
evidence  before  the  trial  court  shows  that  what  was  in  controversy  between 
the  pai-ties  was  not  the  right  of  plaintiff  to  recover  at  all,  but  simply  the  num- 
ber of  brick  furnished  by  him  to  the  buildings  in  question,  the  amount  of  con- 
crete done,  and  the  amount  of  excavation,  with  the  values  of  the  work  and 
materials.  Such  resort  to  the  proceedings  and  evidence  is  authorized  in  Knapp 
V.  Deyo,  decided  by  this  court  February  term,  1888.  108  N.  Y.  518,  15  N. 
E.  Rep.  540.  Xhe  right  of  plaintiff  to  recover  the  market  value  for  work  done 
and  material  furnished  by  him  does  not  seem  to  have  been  the  subject  of  con- 
troversy upon  the  trial.  The  proof  as  to  the  counter-claim  interposed  by  de- 
fendants was  an  offset  to  plaintiff's  recovery.  The  trial  court  reduced  the 
plaintiff's  claim  from  $588.96  to  $493.39,  which,  with  interest  added,  amounted 
to  $511.66.  Taking  the  evidence  adduced  on  defendants'  behalf  as  to  the  items 
of  brick,  cement,  and  excavation,  it  is  clear  that  they  conceded  sufficient  to 
be  due  to  the  plaintiff  from  them  as  to  leave  the  amount  in  dispute,  with  the 
$100  counter-claim  added,  under  the  sum  of  $500.  Considering  this  result  of 
our  examination  of  the  evidence,  in  connection  with  defendants'  offer  to  al- 
low judgment'for  tho  sum  of  $240.54,  we  think  the  appeal  should  be  dismissed 
with  costs,  as  the  amount  in  controversy  was  under  $500.  Appeal  dismissed* 
with  costs  to  the  defendants. 

All  concur. 


Robinson  t>.  New  York,  L,  E.  &  W.  R.  Co. 
{Court  of  AppeaL8  of  New  Y(yrk.    June  5, 188S.) 
J.  A,  Buchanan^  for  appellant.    Henry  L,  Burnett,  for  respondent. 
No  opinion.    Order  affirmed,  with  costs.    All  concur.    See  4&  Hun,  614, 
mem* 


HiER  V.  New  York,  W.  S.  &  B.  R.  Co.  et  ah 
{Court  of  Appeals  of  New  York,    June  5, 1888.) 
Hunt  df  Bverson,  for  appellant.     Walters  <&  MoLeniiah^  for  respondents. 
No  opinion.    Judgment  affirmed  on  opinion  below*  with  costs.    All  concur. 
See  40  Hun*  810. 
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COSTEIXO  V.  COSTELLO. 
(Court  of  Appeals  of  New  York.    June  5, 1888.) 
John  T.  Barnard,  for  appellaqt.    Edtoard  J,  Doolep,  for  respondent. 
^  No  opinion.    Judgment  atarmed,  with  costs.    All  concur.    Bee  89  Hun, 
656t  tnem* 


OXJNDLICH  V.  HeNSLER. 
(Court  of  Appeals  of  New  York,    June  5, 1888.) 
Saml.  Untermj/er,  for  appellant.    John  H,  Bird,  for  respondent. 
No  opinion.    Appeal  dismissed,  for  want  of  stipulation  in  notice  of  appeal 
for  judgment  absolute.    All  concur.    See  38  Hun,  644,  mem* 


Mead  9.  Jenkins  et  oZ. 
(Court  of  Appeals  of  New  York,    June  6, 1888.) 
If.  X.  Cohh  and  Stephen.  8.  Marnhall,  for  appellants.    8.  Sergeant,  for  re- 
spondent. 

No  opinion.    Judgment  affirmed*  with  costs,  on  opinion  below.    AU  con* 
cur.    See  88  Hun,  340. 


Jackson  et  ah  v.  Sutdam  et  oZ. 
(Court  of  Appeals  of  New  York,    June  5, 1888.) 
0,  J.  Wells,  for  appellants.    Edward  M.  STiepard,  for  respondents. 
No  opinion.    Order  affirmed,  with  costs.    All  concur. 


Tn  re  Will  of  Sottlb. 
{Court  of  Appeals  of  New  York.    June  6, 1888.) 
M.  A,  Knapp,  for  appellant    M.  M.  Waters,  tor  respondent. 
No  opinion.    Order  affirmed,  with  costs.    All  concur.    See  46  Hun,  68L 


Btbnr  9.  Matthews. 
(Cowrt  of  Appeals  of  New  York,    June  B,  1888.) 
John  C  Milbum,  for  appellant.    Baker  ^  Schwartz,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur. 


Hanover  Fire  Ins.  Ck>.  v,  Germania  Fire  Ins.  Co.  et  ah,  (Stoddard, 

Appellant.) 
(Cowrt  of  Appeals  of  New  York.    June  5, 1888.) 
Joseph  8.  Auerhach,  for  appellant.     Wm.  G.  Wilson,  for  respondent. 
No  opinion.    Appeal  dismissed,  with  costs.    AU  concur.    See  33  Hun,  589. 


•  Platt  t>.  Platt  et  al. 

(Court  of  Appeals  of  New  York,    June  B,  1888.) 
B.  8.  Clinch,  for  appellant  De  Grauw.     Wm,  Q,  Wilson,  for  respondent. 
No  opinion.    Order  affirmed  on  opinion  below,  with  costs.    All  concur. 
See  42  Hun,  659,  mem. 
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GRasvENOR  et  ah  v.  Sicelb. 
(Court  of  Appeals  of  New  York,    June  5, 1888.) 
Ifoaes  R.  Crow,  for  appellants.    Blumenstiel  A  Hirsch,  for  respondent. 
No  opinion.    Appeal  dismissed,  with  costs.     All  concur.    See  47  Hun, 
684,  mem. 


OoRNRLL  V.  Donovan  et  al. 
(Court  of  AppecUe  of  New  York.    June  5,  1888.) 
Horace  Beoor,  Jr.,  for  appellant.    N.  C,  Moak,  for  respondents. 
Ko  opinion.    Order  affirmed,  with  costs.    All  concur. 


Taylor  t>.  Taylor. 
(Cawrt  of  AppeaH^  of  New  York.    June  5, 1888.) 
BenJ.  Estest  for  appellant.    Hubbard  c§  Rushmore  and  John  D.  Pray,  for 
respondent. 

No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    See  88  Hun» 
642,  mem. 


MoCare  v.  Emmons  et  al. 
(Cofwrt  of  Appeals  of  New  York.    June  6, 1888.) 
Geo.  F.  Setts,  for  appellant.    Jos.  C.  Carter,  for  respondents. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    See  51  N.  T. 
Super.  Ct.  219. 


McLean  v.  Prentice  et  ah 
(Court  of  AppeaU  of  New  York.    June  5, 1888.) 
C.  Batnhridge  Smith,  for  appellant.    B.  W.  Paige,  for  respondents. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    See  86  Hun» 
648,  mem. 


Jenkins  et  al.  v.  Douglass. 
(Court  of  Appeals  of  New  York.    June  6, 1888.) 
Frederio  A.  Ward,  for  appellant.    Geo.  V.  Brotoer,  for  respondents. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur* 


Denison  v.  Taylor. 

{Coturt  of  Appeals  of  New  York.    June  6, 1888.) 

R.  A.  Parmenter,  for  appellant.    Edgar  L.  Fursmar^,  for  respondent. 

No  opinion.    Judgment  affirmed  and  judgment  absolute  ordered  against  the 

defendant  on  the  stipulation,  with  costs.    All  concur.    See  88  Hun,  641, 

mem. 


De  Graff  c.Wyckoft. 
(Court  of  Appeals  of  New  York.    June  6, 1888.) 
Jas.  R,  Marvin,  for  appellant.     Cephas  Brainerd,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    See  41  Hun, 
046,  mem. 
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Mace  v.  Mills  et  dl. 
(Cowrt  of  Appeals  of  New  Tork.    June  6, 1888.) 
BenJ.  H,  Williams ^  for  appellants.    Adalbert  Moot,  for  respondent. 
Ko  opinion.    Judgment  affirmed,  with  costs.    All  concur.    See  40  Hun» 
32,  mem* 


MiLLTMAN  ©.  CHRISTGAXT. 
{C<mrt  of  Appeals  of  New  York,    Juno  5, 1888.) 
F,  Brundagef  for  appellant.    Jacob  A,  Driess,  for  respondent. 
No  opinion.    Order  affirmed,  and  judgment  absolute  ordered  for  the  de- 
fendant, with  costs.    All  concur.    See  88  Hun,  636,  mem. 


OoLWELL  r,t  ah  9.  Bell  et  ah 
{Court  of  Appeals  of  New  York.    June  5, 1888.) 
C7ui8,  Blandy,  for  appellants.    M,  J,  Barley,  for  respondent. 
Ko  opinion.    Judgment  affirmed,  with  costs.    All  concur. 


King  et  ah  v.  Post  et  ah 
Same  v.  Barnes. 
(Court  of  Appeals  of  New  York.    June  12, 1888.) 
Ifoah  Davis,  for  appellants.    Albert  B,  Boardman,  for  respondents. 
Ko  opinion.    Orders  affirmed,  with  costs.    All  concur.    See  46  Hun^  680t 
mem. 


Childs  et  ah  v.  Seabury  et  ah 
{C&wrt  of  Appeals  of  New  rbrfc    June  12, 1888.) 
Roger  A.  Piyor,  for  appellant.     Wm.  G.  Choate,  for  respondents. 
Ko  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Btjgbr, 
G.  J.  r.nd  Earl,  J.,  dissenting,  and  Andrews,  J.,  taking  no  part.    See  35 
Hun,  548. 


MoDouGALL  «.  State. 
(Court  of  Appeals  of  New  York.    June  12, 1888.) 
Geo.  W.  Cothran,  for  appellant.    Chas.  F.  Tabor,  Atty.  Gen.,  for  respond- 
ent. 

Ko  opinion.     Motion  for  reargument  denied,  with  costs.    See  16  K.  E. 
Bep.  78. 

Ludlow  v.  Mead. 
(Court  of  Appeals  of  New  York.    June  12, 1888.) 
S.  SergeanU  for  appellant.    8pink  <fe  Martin,  for  respondent. 
Ko  opinion.    Motion  for  reargument  denied,  with  costo.    See  16  K.  E. 
Bep.  682,  mem. 
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GOLDSCHMIDT  V.  UNION  MUT.  LiFE  InS.  CO. 

{Cmi/rt  of  Appeals  of  New  York.    June  12, 1888.) 

Ko  opinion.    Motion  to  dismiss  granted,  with  costs.    See  41  Han,  64L 


Adams  v,  Babcooe. 
((Court  of  Appeals  of  New  York.    June  12, 1888.) 
Ko  opinion.    Motion  to  dismiss  granted,  with  costs.  * 


Weaver  et  ah  t>.  City  of  Rochester, 
{C(mrt  of  Appeals  of  New  York,    June  19, 1888.) 
Theo.  Bacon,  for  Weaver  et  at.    Chas.  B.  BmsU  for  City  of  Rochester. 
No  opinion.    Order  of  general  term  affirmed,  witboat  costs.    Ail  concur. 
See  46  Hun,  675,  m«m. 


Bryson  v.  James  et  at. 
{Court  of  Appeals  of  New  York,    June  19, 1888.) 
Isaac  L.  Egbert ^  for  appellants.    Eugene  If,  Lewis,  for  respondent. 
No  opinion.    Appeal  dismissed,  with  costs.    All  concur. 


People  ex  reL  Gill  v.  Walsh  et  dl, 
{Cowrt  of  Appeals  of  New  York.    June  19, 1888.) 
Louis  F.  Post,  for  appellant.    John  D,  Lindsay,  for  respondents. 
No  opinion.    Order  affirmed,  with  costs.    All  concur. 


Smith  v.  Nelson. 
(Court  of  Appeals  of  New  York.    June  26, 1888.) 
Ansley  d  Davie,  for  appellant.     (7.  2>.  Murray,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    See  87  Hun, 
642,  mem. 


WiNGATE  V.  HasKINS. 
(Court  of  Appeals  of  New  York.    June  26, 1888.) 
Geo,  Bowen,  for  appellant.    L,  N,  Bangs,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    See  85  Hun^ 
666,  mcfTin 


Kroll  tj.  Wood. 
(Cawrt  of  Appeals  of  New  York.    June  26, 1888.)     . 
Edward  P.  Wilder,  for  appellant.     Carlisle  Norwood,  Jr.,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    See  48  Hun» 
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HiLLYEB  V.  Yandewater  et  dl* 
(Court  of  AppedU  of  New  York.   June  26, 1888.) 
No  opinion.    Motion  to  put  on  calendar  denied*  without  costs.  ■  See  48 
Hun,  614,  mem. 


TUBNEB  O.  CONANT  et  Ol* 
{Court  of  Appeals  of  New  York,    June  98, 1888.) 
No  opinion.    Motion  to  dismiss  granted,  witliout  costs  of  the  appeal  or  the 


motion. 


Tn  re  Burnett. 
(Court  of  Appeals  of  New  Y<yrk.    June  26, 1888.) 
No  opinion.    Motion  to  dismiss  granted,  with  costs.    See  47  Hun, 


mem. 


Whits  t).  White  et  al. 
(Court  of  Appeals  of  New  York,   Jnne  26, 1888.) 
Albert  Stickney,  for  motion.    A.  H,  Holmes t  opposed. 
No  opinion.    Motion  to  dismiss  granted,  with  costs.    See  47  N.  Y.  Super^ 
Gt.  551,  mem. 


Brown  d.  Purdy. 
(Court  of  Appeals  of  New  York.    Jane  26, 1888.) 
Motion  to  dismiss. 

No  opinion.  Ordered  that  appellant  have  leave  to  withdraw  his  appeal  on 
payment  of  $30  costs  and  such  disbursements  as  respondents  may  show  they 
have  incurred  in  this  court  in  connection  with  the  appeal  within  20  days  of 
the  notice  of  the  entry  of  tliis  oi-der;  otherwise,  in  default  of  such  payment, 
the  defendants  may  take  an  order  affirming  the  order  appealed  from  and  di*' 
recting  the  entry  of  judgment  absolute  on  appellants'  stipulation* 


Jackson  et  aL  v.  Su7da3C  et  ah 
(Court  of  Appeals  of  New  York.    June  d6, 1888.) 
No  opinion.    Motion  for  reargument  denied,  with  costs. 


Nkw  York  State  Monitor  Milk-Pan  Ck).  v.  Reminoton  et  ol. 
(Court  of  Appeals  of  New  York.    June  26, 1888.) 
W.  H.  Johnson,  for  appellant.    Thos.  Richardson^  for  respondents. 
No  opinion.    Motion  for  reaigument  denied,  with  costs.    See  16  N.  £• 
Bep.  48. 

People  v.  Merwin. 
(Cmirt  of  Appeals  of  New  Ytyrk.    June  20, 1888.) 
Ceylon  H,  Lewis,  for  appellant    Lawrence  T.  Jones,  for  respondent. 
No  opinion.    Judgment  affirmed.    All  concur.    See  48  Hun,  617,  mem. 
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Skartng  V.  Ytlla&e  of  Saratoga  Sfbikos. 
iC<nMt  of  AppeaU  of  New  York.    June  99, 1888.) 
Baek  Cowen^  for  appellant.    C.  8.  Lester^  for  respondent. 
No  opinion.    Judgment  afflrmedt  with  costs.    All  concur,  except  Pbok* 
HAM»  J.,  taking  no  part.    See  89  Hun»  307. 


Hope  v.  Tkoy  &  L.  R.  Oo. 
(Count  of  AppecbU  of  New  l^ork.    June  90, 1888.) 
S.  L.  Fursman,  for  appellant.    J".  F.  Cratt(ford,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Earl 
and  Finch,  J  J.,  dissenting,  and  Psceham,  J.,  taking  no  part.    See  40  Hun, 
438. 


Whbaton  «.  Delaware  &  H.  Oanal  Co. 
{Cawrt  of  Appeals  of  New  York,    June  39, 1888.) 
BdtDin  Young,  for  appellant.     E,  Countryman^  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Pboe* 
HAM,  J.»  not  sitting.    See  40  Hun,  638,  mem. 


Coffin  v.  Lesster  et  al. 
{Court  of  AppeaZs  of  New  York,    June  29, 1888.) 
Isidor  GrayTiead,  for  appellant.    Geo.  B.  Home,  for  respondents. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    See  36  Hun» 
847. 


People  ex  reh  Gardner  9.  French  et  al,.  Police  Commissioners. 
(Court  of  Appeals  of  New  York.    June  29, 1888.) 
No  opinion.    Appeal  dismissed,  with  costs.    All  concur.    See  47  Hun,  685» 
mem. 


Platt  v.  Platt  et  al.,  (three  cases.) 
{Court  of  AppecOs  of  New  York.    June  2Q,  1888.) 
Wm.  Allen  Butler  and  Wm.  R.  Martin,  for  appellant.     Wm.  Q.  Wilson 
and  Payson  Merrill,  for  respondents. 
No  opinion.    Order  affirmed,  wftb  costs.    All  concur.    See  42  Hun,  592. 


In  re  Staten  Island  Rapid  Transit  Co. 
{Court  of  Appeals  of  New  Yoi^    June  29, 1888.) 
TTios.  W.  Fitzgerald,  for  appellant.     W.  W,  MacFarland,  for  respondent. 
No  opinion.    AppeiJ  dismissed,  without  costs,  with  leave  to  the  parties  to 
apply  to  the  general  term  for  a  rehearing,  on  the  ground  that  this  motion  waa 
unnecessary,  the  original  appeal  from  the  order  of  confirmation  having  been» 
in  isubstance,  an  appeal  from  the  report  and  appraisal.    See  43  Hun,  637» 
mem. 
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People  ex  rel.  Oalkins  v.  Boabd  of  Sxrp*Bs  of  (Hixenb  Ck>uirrr. 
{Court  of  Appeal*  of  New  TorH,    June  29, 1888.) 
If.  A,  Calkins,  for  appellant.    8.  Crowell,  for  respondent. 
!2^o  opinion.    Order  affirmed,  with  costs.    All  conour.    bee  45  Huiiy  594» 
mem* 


August  et  al  t>.  National  Pabk  Bank  of  N.  Y. 

{Cov/rt  of  Appeals  of  New  Yixrh.  f  June  39, 1888.) 

Jets,  C,  Carter,  for  appellants.    Barloto  <fi  Wetmore,  for  respondent. 
No  opinion.    Appeal  dismissed,  with  costs.    All  concur.   See  48  Hau,  614» 
mem. 


Badoeb  v.  Applbton. 
(Court  of  Appeals  of  New  York.    June  29, 1888.) 
W.  W,  Badger,  for  motion.    E.  W.  Paige,  opposed. 
No  opinion.    Motion  to  dismiss  granted,  without  costs. 


(ilO  N.  Y.  663) 

Bank  of  Mbtbopolis  o.  Klinkeb. 
(Court  of  Appeals  of  New  York,    June  29, 1888.) 
E.  J.  Myers,  for  motion.    /•  Delahanty,  opposed. 
No  opinion.    Motion  to  disnjiss  granted,  without  costs. 


<147  Mass.  360) 

Bubdon  et  al.  v.  Massachusetts  Safety-Fund  Ass'n  et  oZ. 

BoBiNSON  V.  RoosA  et  al. 

(Supreme  Jtidicial  Court  of  Massachusetts,    Suffolk.    September  4, 1888.) 

1.  INSUBAKOB— Mutual  Bbnefft  Iksdsanoe— Ihbolysngt— Safbtt  Fuhb— Holdbbs  of 
Dbath  Claimb— Attachment. 

The  certiflcates  of  an  assessment  life  insurance  association  provided  for  payment 
of  death  benefits  not  exceeding  $1,000  by  assessment  on  certincate  holders,  and  for 
payments  to  a  **  safety  fund.  **  which  was  to  inure  to  the  benefit  of  members  of  five 
years'  standing  by  having  tne  income  of  it,  after  five  vears,  or  after  it  had  amounted 
to  $100,000,  applied  to  the  payment  of  future  dues,  if,  after  that  time,  the  associa- 
tion should  fail  to  pay  the  indemnity  provided  in  the  certificates,  the  fund  was  to 
be  divided  among  all  the  holders  of  certificates  then  in  force,  but  the  fund  should 
**be  in  no  way  chargeable  or  liable  for  any  use  or  purpose  except  as  above  men- 
tioned. "  The  association  failed  before  the  five  vears,  and  while  the  fund  was  only 
$19,000.  Held,  that  the  fund  should  be  divided  equally  among  aU  the  holders  A 
certificates  which  were  in  force  at  the  time  a  bill  to  dissolve  the  association  was 
filed,  and  could  not  be  taken,  by  attachment  or  otherwise,  by  the  holders  of  death 
daims,  notwithstanding  general  expressions  on  the  back  of  the  certificates  assert- 
ing that  the  association  provided  substantial  protection  for  the  families  and  de- 
pendents of  deceased  members  by  means  of  the  safety  fund. 

8.  Same— DiSTRiBUTiON—HoLDBBs  of  Unforfeited  Death  Culims. 

The  leg^  representatives  of  holders  of  certificates  who  died.without  having  in- 
curred any  forfeiture,  and  who  had  not  had  any  benefit  from  an  assessment,  are  to 
share  equally  with  other  holders  of  certificates  in  force. 

8.  Same— Fobfeitubb— Non-Paymekt  of  Dues  afteb  Inbolvbnot. 

A  certificate  is  not  forfeited  by  failure  to  paj  the  monthly  dues  for  expenses  after 
the  association  stopped  business. 

4.  Same— Certificates  not  in  Force  a  Year. 

Certificates  which,  at  the  time  the  bill  for  dissolution  was  fileo,  had  not  been  lA 
force  for  a  year,  within  which  time  they  were  to  make  their  first  payment  to  the 
fund,  are  not  to  share  in  the  fund  unless  it  should  appear  that  the  payment  had 
been  made  since  that  date  within  the  year 
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17  N.B. 
6.   SiXB—NON-PATltein?  07  AB8BSSMBNT. 

The  non-payment  of  an  asBossment  duly  made  prior  to  the  filing  of  the  bill,  within 
the  time  required  by  the  cerUficatei  would  invahdate  the  oertlflcate  If  due  notice  of 
the  assessment  was  given. 

6.  Same— DiSBUBSEMBNT  fob  Expenses. 

A  provision  in  the  certificates  that  upon  a  division  of  the  fund  the  association 
should  retain  reasonable  charges  for  its  management,  does  not  cover  the  general 
eziMnses  of  the  association  except  so  far  as  they  were  properly  chargeable  to  the 
management  of  the  fund. 

7.  Same— Lbvt  of  Absessmeitt  fob  Death  Claims. 

As  none  of  the  holders  of  death  claims  had  applied  to  have  an  assessment  ordered 
by  the  court,  and  as  it  was  found  expressly  that  ap  attempt  to  raise  the  money  to 
pay  them  by  an  assessment  would  be  futile,  no  assessment  should  be  ordered. 

Report  from  supreme  judicial  court,  Suffolk  county;  William  Allen» 
Judge.. 

Petition  by  the  receiver  of  the  Massachusetts  Safety-Fund  Association  to 
have  certain  afctacbments  and  liens,  or  pretended  attachments  and  liens,  de- 
clared null  and  void,  and  to  compel  the  several  respondents  to  release  and 
discharge  the  same,  and  to  discharge  the  Boston  Safe-Deposit  &  Trust  Com- 
pany, as  a  supposed  trustee,  and  also  as  a  co-defendant  with  said  association 
in  a  suit  in  equity.  The  proceedings  were  begun  by  a  bill  in  equity  brought 
by  E.  Everett  Burdon  and  others  against  the  Massachusetts  Safety-Fund  As- 
sociation and  the  J^oston  Safe-Deposit  &  Trust  Company,  praying  for  a  disso- 
lution of  the  association;  that  a  receiver  be  appointed  to  take  charge  of  its 
estate,  etc.;  and  that  the  court  determine  the  rights  of  all  parties  in  and  to 
certain  trust  funds  and  incomes  in  the  hands  of  the  trust  company.  The  su- 
preme judicial  court  entered  a  decree  dissolving  the  association,  and  appoint- 
ing Charles  Robinson  receiver  In  the  cause,  and  said  Robinson  thereupon  filed 
this  petition.  It  was  found  by  the  single  justice  who  heard  the  case  that  the 
certifjcates  issued  by  the  association  contained  the  following*  '*The  Massa- 
chusetts Safety-Fund  Association  of  Bost-on,  Mass.,  in  consideration  of  the 
representations,  etc.,  made  in  the  application  herefor,  and  of  the  admission 
fee  paid,  and  of  the  sum  of  ten  dollars  to  be  paid  to  said  association  to  create 
a  safety  fund,  etc.,  does  hereby  issue  this  certificate  of  membership  in  said 

association,  under  the  safety-fund  and  endowment  system,  to ,  with 

the  following  agreements:  <  That  said  association  will  cause  to  be  deposited 
said  sum  of  ten  dollars,  when  received,  with  the  Boston  Safe-Deposit  &  Trust 
Company,  for  the  uses  and  purposes  of  the  association  as  hereinafler  ex- 
pressed; and  shall,  at  the  expiration  of  five  years  from  January  1,  1882,  if 
said  safety  fund  shall  then  amount  to  one  hundred  thousand  dollars,  or  when- 
ever thereafter  said  sum  shall  be  attained,  make  a  semi-annual  division  of 
the  net  interest  received  therefrom  pro  rata  among  all  the  holders  of  its  cer- 
tificates in  force  under  said  system  at  such  times,  who  shall  have  contilbuted. 
five  years  prior  to  the  date  of  any  such  division,  their  stipulated  proportion 
of  said  fund,  by  applying  the  same  to  the  payment  of  their  future  dues  and 
assessments;  and  that  whenever  said  fund  shall  amount  to  one  hundred  thou- 
sand dollars,  all  subsequent  receipts  therefor  shall  be  divided  by  the  said  as- 
sociation in  like  manner  as  the  interest.  Said  association  further  agrees  that 
if  at  any  time  after  said  fund  shall  have  amounted  to  one  hundred  thousand 
dollars,  or  after  five  years  from  January  1,  1882,  if  that  amount  shall  not 
have  been  attained  before  that  date,  it  shall  fail  by  reason  of  insufficient 
membership,  or  shall  neglect,  if  justly  and  legally  due,  to  pay  the  maximum 
indemnity  provided  for  by  the  terms  of  the  certificate  issued  by  it  under  said 
system,  and  such  certificate  shall  be  presented  for  payment  to  said  pssociatioa 
by  the  legal  holder  thereof,  accompanied  by' satisfactory  evidence  of  its  fail- 
ure to  pay,  after  demand  upon  it,  within  the  time  herein  stipulated  for  lim- 
itation of  action,  then  it  shall  be  the  duty  of  said  association  to  at  once  con- 
vert said  safety  fund  into  money,  and  divide  the  same  (less  the  reasonable 
charges  and  expenses  for  the  management  and  control  of  said  fund)  among 
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all  the  holders  of  certificates  then  f n  force  under  said  system,  or  their  legal 
representatives,  in  the  proportion  which  the  amount  of  each  of  their  certifi- 
cates shall  bear  to  the  amount  of  the  whole  number  of  said  certificates  in 
force.  And  said  association  further  agrees  that  so  long  as  any  certificate  of 
membership  under  said  safety-fund  and  endowment  system  shall  remain  in 
force,  said  fund  shall  be  in  nowise  chargeable  or  liable  for  any  use  or  purpose 
except  as  above  mentioned.  Upon  the  death  of  the  member  aforesaid,  while 
this  certificate  is  in  force,  all  the  conditions  hereof  having  been  conformed  to 
by  said  member,  and  on  the  receipt  by  the  president  or  secretary  of  said  asso- 
ciation of  satisfactory  proofs  of  such  death,  an  assessment  shall  be  made  upon 
the  holders  of  all  certificates  in  force  under  said  system  at  the  date  of  such 
death,  according  to  the  table  of  graduated  assessment  rates  given  hereon,  as 
determined  by  the  respective  ages  and  the  number  of  such  certificates  in  force 
•at  the  date  of  such  death;  and  the  sum  collected  thereon  shall  be  paid:  pro- 
vided, however,  that  in  no  case  shall  the  payment  upon  this  certificate,  in  the 
event  of  such  death,  exceed  one  thousand  dollars,  less  any  balance  due  said 

association  for  dues,  assessment,  or  safety  fund,  to .'" 

The  petition  was  heard  in  th'^  supreme  judicial  court  before  W.  Allsn^  J.» 
who  reported  the  case  to  the  full  court. 

Charles  Robijisan,  for  receiver. 

The  funds  claimed  to  have  been  attached  by  the  several  trustee  processes* 
or  to  be  held  by  the  suit  in  equity,  were  not  and  are  not  the  legal  estate  of 
the  association;  which  can  be  held,  taken,  or  applied  in  payment  of  its  debts. 
But  if  they  had  been  the  legal  estate  of  the  association,  it  is  submitted  that 
the  attachments  were  dissolved  by  the  dissolution  of  the  association,  which 
was  equivalent  to  the  death  of  a  natural  person,  and  the  appointment  of  the 
receiver  was,  in  effect,  the  same  as  granting  administration  on  the  estate  of 
a  deceased  person.  Pub.  Sc.  c.  161,  8  56;  Id.  o.  105,  §§  4(M2.  The  pro- 
visions of  the  insolvent  laws  (Id.  c.  157,  §  46)  that  attachments  made  four 
months  prior  to  the  publication  of  notice  of  proceedings  in  insolvency  shall 
not  be  dissolved,  do  not  apply  to  the  attachments  now  under  consideration. 
The  fund  in  the  hands  of  the  receiver  is  not  liable  to  pay  any  losses  which 
might  accrue  after  the  decree  of  dissolution.  Oom.  v.  Insurance  Co.,  119 
Mass.  45,  51. 

ff,  H.  BucktfoT  respondent  H.  F.  Leonard. 

This  respondent  is  the  holder  of  a  death  claim  against  said  association,  and 
brought  suit  thereon  by  attachment  in  trustee  process,  and  submits  that  the 
deposit  company  was  not  in  any  sense  a  party  to  the  agreement  for  deposit  of 
this  fund,  or  to  the  terms  of  ssvid  agreement,  and  is  not  shown  to  have  had  any 
knowledge  of  those  terms.  The  words  "safety  fund"  are  not  technic^d  words 
of  trust,  and  are  not  sufficient  to  put  the  company  on  any  inquiry  as  to  the 
source  from  which  the  money  was  derived.  School-Dist,  v.  Batik,  102  Mass. 
174;  Shaw  v.  /Spencer,  100  Mass.  SB2.  The  fund  being  within  the  reach  of 
the  trustee  process  is  not  subject  to  equitable  attachment.  Such  attachment 
Is  not  dissolved  ipso /ado,  nor  subject  to  decree  of  dissolution  on  the  subse- 
quent appointment  of  the  receiver.  Hubbard  v.  Bank,  7  Mete.  340;  Asso^ 
ciation  v.  Fassett,  102  111.  315.  The  claims  upon  policies  established  by  the 
death  of  the  holders  before  the  petition  for  dissolution  are  claims  of  Ci-editors. 
and  are  to  be  settled  as  such,  subject  to  the  priorities  obtained  by  attachment 
of  funds.  Mayer  v.  Attorney  General,  32  N.  J.  Eq.  815,  9  Ins.  Law  J.  671; 
Com.  V.  Instirance  Co,,  119  Mass.  51.  See,  also,  1  Perry,  Trusts,  §§  152, 158. 
The  association  gives  a  valuable  consideration  for  this  fund,  in  tiiat  it  cov- 
enants to  insure  the  holder  of  the  policy.  The  policies  recited  that  the  sums 
of  $10  were  paid  to  the  ''association  to  create  a  safety  fund.''  and  the  specific 
conditions  of  the  deposit  were  stated  to  be,  among  others,  that  the  deposit 
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was  "for  the  uses  and  purposes  of  the' association."  The  association,  having 
deposited  the  money  on  those  terms,  had  fully  complied  with  its  agreement  in 
that  respect,  and  no  further  terms  can  now  be  implied  in  the  agreement.  It 
has  become  an  executed  trust.  2  White  &  T.  Lead.  Gas.  in  Eq.  *426.  There 
is  no  resulting  trust  in  favor  of  the  policy-holders.  1  Perry,  Trusts.  §§  132, 
133;  McQowan  v.  MoQowan,  14  Gray,  119;  Dehon  v.  Foster,  4  Allen,  545. 
The  purpose  of  establishing  the  fund  was  in  fraud  of  creditors,  and  was  not 
within  the  intention  of  the  statute;  the  policy-holders  cannot  reclaim  it,  there- 
fore, upon  the  strength  of  their  policies.  Story,  Bailm.  J}  158 ;  1  Story,  Eq.  Jur. 
§§  296-800;  Babcock  v.  Thompson,  3  Pick.  446;  Mills  v.  Barik,  10  Gush.  22; 
St.  1880,  c.  196,  §  3;  Crossfnan  v.  Association,  143  Mass.  435,  9  N.  £.  Rep. 
753;  Lueders  v.  Insurance  Co,,  4  McGraryy  149,  12  Fed.  Rep.  465.  If  the 
fund  is  held  to  be  not  subject  to  the  death  claims  by  the.  express  terms  of 
the  agreements,  it  is  still  subject  to  them  by  reason  of  the  illegality  of  its 
creation,  in  attempting  to  avoid  the  claims  of  creditors,  and  by  reason  of  ap- 
propriating to  the  benefit  of  surviving  policy  holders  the  money  paid  in  by 
holders  of  policies  since  lapsed.  BeWs  Case,  L.  R.  9  Eq.  706,  717.  The 
holders  of  policies  lapsed  by  forfeiture  have  thereby  lost  all  claims  to  these 
funds.  The  holders  of  policies,  who  claim  part  of  the  fund  in  equity,  must 
first  do  equity  towards  the  holders  of  death  claims;  and  the  court  will  appro- 
priate the  fund  to  the  payment  of  these  matured  policies.  Insurance  Co.  v. 
B€lknap,9  Gush.  140;  Insurance  Co,  v.  Swfft,  10  Gush.  433;  Com,  v.  Insur- 
ance Co,,  119  Mass.  45.  AH  claims  against  the  fund  are  established  at  the 
date  of  the  application  for  a  receiver,  and  none  accruing  since  that  date  should 
share  in  the  distribution.  Bank  ▼•  Bank,  23  Pick.  480;  Davenport  v.  Tilton, 
10  Mete,  820;  Colt  v.  Brown,  12  Gray,  283;  Com,  v.  Insurance  Co.,  su* 
pra;  Fry  t.  Insurance  Co,,  31  Fed.  Rep.  197;  Mayer  v.  Attorney  General, 
supra, 

W,  C.  Wait,  for  certificate  holders. 

Inasmuch  as  the  fund  belongs  in  equity  to  the  certificate  holders,  and  not 
to  the  association,  the  Boston  Safe-Deposit  Gompany  cannot  be  charged  as 
trustees  for  the  association  at  the  suit  of  a  creditor  of  the  association,  {Mar- 
vel  V.  Babbitt,  143  Mass.  226,  9  N.  £.  Rep.  566;  Stevens  v.  Qoodell,  3  Mete.  34 ; 
Chapin  V.  Railroad  Co,,  16  Gray,  69;)  and  since  no  action  can  be  maintained 
against  the  certificate  holders  by  the  death  claimants,  {Prentice'y,  Brimhall, 
123  Mass.  291 ;  Pettee  v.  Peppard,  120  Mass.  522;  Bank  v.  Rice,  107  Mass.  89; 
Mellen  v.  Whipple,  1  Gray,  817,}  it  cannot  be  charged  as  trustee  for  them. 
The  contention  that  this  fund  snould  be  distnbuted  among  the  death  claim- 
ants derives  no  support  from  the  terms  of  the  certificate,  and  the  circum- 
stances never  arose  under  which  it  would  be  justified  by  the  terms  of  the  cer- 
tificate. It  can  be  supported,  if  at  all,  on  two  grounds  only:  First,  of  subro- 
gation ;  or,  second,  of  sequestration  by  equity,  and  the  enforcement  of  specific 
performance  of  the  agreement  to  pay  assessments.  The  ground  of  subroga- 
tion fails  completely,  because  the  very  foundation  for  subrogation  is  lacking. 
This  court  ought  not  to  exert  discretionary  powers  to  injure  these  certificate 
holders.  8tamm  v.  Association,  82  N.  VV.  Rep.  710.  The  court  has  no  power 
to  order  an  assessment  to  be  made  where  the  association  has  neglected  to  make 
one.  In  re  Insurance  Co,,  9  Biss.  188.  Especially  is  this  so  if  the  original 
issue  of  the  certificate  was  ultra  vires,  Saunders  v.  Robinson,  144  Mass. 
806,  10  K.  E.  Rep.  815.  The  only  suit  the  death  claimants  can  maintain  is  to 
compel  the  levy  of  an  assessment.  That  suit  must  be  against  the  associa- 
tion, and,  in  the  absence  of  evidence  as  to  the  amount  collected  upon  the  as- 
sessment, the  damages  will  be  nominal.  Netnman  v.  Association,  83  N.  W. 
Rep.  662;  Tobin  v.  Society,  Id.  663;  Rainsbarger  v.  Association,  Id.  626; 
Bailey  v.  Association,  27  N.  W.  Rep.  770;  Smith  v.  Association,  24  Fed.  Rep. 
685;  Curtis  v.  Life  Co,,  48  Gonn.  98;  Eggltston  v.  Association,  5  McGrary, 
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484.  18  Fed;  Rep.  14;  In  re  Association,  68  Cal.  392, 9  Pac-  Rep.  45S;  BaU  v. 
Association^  9  Atl.  Rep.  103.  The  fund  should  be  paid  over  to  the  receiver  bj 
the  Boston  Safe-Deposit  &  Trust  Company,  and  by  liim  be  distributed  among 
the  certificate  holders,  who  contributed  to  it  and  were  not  in  default  when  the 
association  failed.  This  associat|pn,  although  formed  under  St.  1874,  c.  875, 
and  the  acts  amendatory  thereto,  passed  prior  to  the  date  of  its  incorporation, 
(viz.,  St.  1875,  cc.  49,  107;  St.  1877,  c.  204;  St.  1878,  c.  153;  and  St.  1880,  c. 
196,)  nevertheless  did  a  business  not  authorized  by  them,' or  by  any  statute 
passed  during  its  existence.  And  the  fund  in  dispute  was  not  created  in  ac- 
cordance with  the  provisions  of  any  of  these  statutes,  and  so  cannot  be  dis- 
tributed in  analogy  to  them,  or  its  owners  be  ascertained  by  reference  to 
them.  The  court  may  allow  reasonable  counsel  fees,  taxed  as  between  coun- 
sel and  client  out  of  the  fund.     Frost  v.  Belmont,  6  Allen,  152. 

8tiUman  B,  Allen  and  Asa  Wellington,  for  attaching  creditors. 

C.  Allek,  J.  The  principal  questions  arising  in  the  present  case  are  as  to 
the  disposition  which  shall  be  made  of  the  safety  fund,  so  called,  which  has 
been  accumulated,  and  which  now  amounts  to  about  $19,000.  There  is  noth- 
ing in  the  statutes  of  the  commonwealth  which  aids  in  determining  these 
questions,  and  the  determination  of  them  must  depend  wholly  upon  the  terms 
of  the  contracts  which  the  association  made  with  those  who  took  its  certifi- 
cates. These  certificates  were  in  two  forms,  but  no  distinct  question  has 
been  presented  or  arises  under  the  second  form  of  certificate.  It  does  not  ap- 
pear that  there  were  any  claims  for  losses  by  death  under  this  form ;  and  only  $75 
went  into  the  safety  fund  from  holders  under  it.  The  counsel  for  the  certifi- 
cate holders  makes  no  special  contention  in  regard  to  this  amount,  and  the 
questions  may  be  dealt  with  as  if  the  whole  of  the  safety  fund  came  from 
holders  of  certificates  under  the  first  form.  By  the  terms  of  the  contract,  the 
safety  fund  is  not  in  any  event  directly  liable  for  death  losses.  It  is  rather  a 
fund  for  the  benefit  of  living  certificate  holders,  than  security  for  the  pay- 
ment of  money  to  the  representatives  of  deceased  holders.  The  certificate  is 
explicit  upon  this  point.  Upon  the  death  of  a  member,  all  that  the  associa- 
tion undertakes  to  do  is  to  make  an  assessment  upon  the  holders  of  all  the  cer- 
tificates in  force  at  the  date  of  the  death,  and  to  pay  the  sum  collected  thei^eon, 
not  however  in  any  case  exceeding  $1,000.  The  safety  fund  was  to  inure  to 
the  benefit  of  members  of  five  years*  standing,  by  having  the  income  from  it, 
after  five  years,  or  after  the  accumulation  should  have  amounted  to  $100,000, 
applied  to  the  payment  of  their  future  dues  and  assessments.  If  the  associa- 
tion should  fail  to  pay  the  indemnity  provided  for  in  the  certificate,  then  the 
safety  fund  was  to  be  converted  into  money,  and  divided  among  all  the  hold- 
ers of  certificates  then  in  force.  It  was  not  to  be  drawn  upon  to  make  good 
the  indemnify  for  a  death  loss,  and  there  was  a  further  express  stipulation 
that  '*said  fund  shall  be  in  nowise  chargeable  or  liable  for  any  use  or  pur- 
pose except  as  above  mentioned."  Now,  it  is  true  that  the  association  failed 
at  an  earlier  period  than  was  expressly  provided  for;  that  is  to  say,  it  failed 
before  the  safety  fund  amounted  to  $100,000,  and  before  five  years  had  elapsed. 
But,  under  the  clause  last  copied  above,  no  other  use  is  to  be  made  of  the 
safety  fund  than  to  apply  it  as  above  mentioned.  The  persons  who  make 
claim  for  death  losses  contend  that  this  result  will  work  an  injustice,  and  that 
holders  of  certificates  understood,  and  had  reason  to  understand,  that  the 
safety  fund  was  to  provide  a  security  for  the  death  losses.  This  argument  is 
founded  on  a  statement  on  the  back  of  the  certificates  that  this  association 
will  provide  material  and  substantial  protection  for  the  families  or  other  de* 
pendents  of  deceased  members,  by  means  of  the  safety  fund,  which  combines 
an  improved  plan  of  co-operative  protection  with  a  safety-fund  deposit,  thereby 
rendering  all  the  members  and  their  dependents  perfectly  secure,  at  the  low- 
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est  possible  rates.  But  this  statement  is  no  part  of  the  contract.  It  la  only 
general  language,  not  designed  to  supersede  the  necessity  of  reading  the  con- 
tract itself.  There  was  another  notice  on  the  back  of  the  certificate,  directly 
calling  upon  the  holder  to  "read  carefully  all  the  conditions  of  this  certificate, " 
and  adding*  "No  person  should  be  a  party  to  a  contract  without  knowing 
all  its  conditions."  However  fallacious  sind  visionary  the  hopes  inspired  by 
this  form  of  life  insurance  might  be,  and  however  ill-advised  its  provisions, 
we  find  nothing  to  vary  the  rights  of  the  parties,  as  ascertained  from  the 
terms  of  the  contract  into  which  they  have  allowed  themselves  to  enter.  The 
court  cannot  act  as  a  special  providence  to  protect  one  class  in  particular, 
where  all  are  or  may  be  losers.  All  we  can  do  is  to  take  the  contract  as  we 
find  it.  It  follows  that  upon  the  death  of  a  member  no  attachment  could  be 
made  of  the  safety  fund,  nor  any  acti(m  at  law  be  maintained  against  the  as- 
sociation, unless  upon  a  refusal  to  lay  an  assessment  upon  the  holders  of  cer- 
tificates in  force.  The  actions  wl)ich  were  brought  appear  to  have  been 
brought  under  the  misconception  that  the  association  had  bound  itself  to  pay 
^1,000.  It  had  only  bound  itaelf  to  lay  an  assessment,  and  to  pay  over  the 
amount  collected  thereon.  For  a  refusal  to  lay  such  an  assessment  it  may 
be  that  an  action  at  law  would  lie;  but  the  more  appropriate  remedy  would 
be  by  a  proceeding  in  equity  to  compel  the  association  to  lay  the  assessment. 
One  of  the  conditions  and  agreements  expressed  upon  the  face  of  the  certifi- 
cate is  that  "the  person  to  whom  the  certificate  is  issued  agrees  to  pay  to 
said  association,  upon  each  certificate  that  shall  become  a  claim,  an  assess- 
ment in  accordance  with  the  table  of  graduated  assessment  rates,  as  printed 
hereon,  within  thirty  days  from  day  on  which  notice  bears  date."  For  a  fail- 
ure to  make  such  payment,  the  certificate  would  become  null  and  void.  This 
was  the  security  furnished  for  payment  of  death  losses,  and  the  way  in  which 
the  safety  fund  was  expected  indirectly  to  improve  this  security  was  by  ulti- 
mately furnishing  a  fund  to  enable  certificate  holders  to  pay  their  assess- 
ments. Such  is  the  plain  language  of  the  contract,  and  such  is  the  construc- 
tion which  has  been  given  to  similar  contracts  in  all  the  cases  but  one  that 
have  been  brought  to  our  attention.  The  single  exception  is  in  Lueder  v.  Ifi- 
aurame  Co.,  4  McOrary,  149, 12  Fed.  Hep.  465;  but  the  decision  of  the  district 
judge  in  that  case  is  overruled  or  overborne  by  other  decisions.  Smith  v. 
Association,  24  Fed.  Bep.  685, 688;  EggleaUm  v.  AssodatUm,  5  McCrary,  484, 
18  Fed.  iiep.  14;  Bailey  v.  Association,  71  Iowa,  689,  27  N.  W.  Rep.  770; 
Newman  v.  Association,  72  Iowa,  242,  33  K.  W.  Bep.  662;  Rainsbarger  v. 
Association,  72  Iowa,  191,33  N.  W.  Bep.  626;  In  re  Insurance  Co.,  9  Biss. 
188;  In  re  Association,  68  Gal.  392,  9  Pac.  Bep.  453;  Curtis  ▼.  Life  Co.,  48 
Conn.  98.  The  various  attachments,  therefore,  must  all  be  dissolved,  and 
the  claimants  of  death  losses  will  take  nothing  from  the  safety  fund,  in  conse- 
quence of  the  death  of  the  holders  of  the  certificates  under  which  they  claim; 
and  the  safety  fund  must  be  divided  among  all  the  holders  of  certificates  in 
force,  or  their  legal  representatives,  in  the  proportion  which  the  amount  of 
each  of  their  certificates,  that  is,  the  certificates  of  each,  bears  to  the  amount 
of  the  whole  number  of  said  certificates  in  force.  The  date  to  be  adopted  in 
taking  this  account  will  be  the  date  of  the  fiiing  of  the  bill  for  the  dissolution 
of  the  association,  namely,  November  3, 1885.  The  subsequent  proceedings 
in  the  cause  relate  back  to  that  date.  Bank  v.  Bank,  23  Pick.  480, 489;  Mayer 
V.  Attorney  General,  32  N.  J.  £q.  815.  It  must  therefore  be  ascertained,  by 
reference  to  a  master  if  necessary,  what  was  the  whole  amount  of  certificates 
then  in  force,  and  the  amount  of  certificates  then  held  by  each  holder;  so  that 
each  may  receive  his  percentage  of  the  net  amount  to  be  divided. 

Certain  matters  of  detail  may  be  mentioned,  with  a  view  to  avoid  future 
questions.  The  legal  representatives  of  holders  of  certificate,  who  died  with- 
out having  incurred  any  forfeiture,  and  who  have  not  had  any  benefit  from 
an  assessment,  though  not  entitled  to  maintain  any  claim  upon  the  safe^ 
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fund  in  conseqaence  of  such  death,  will  share  in  the  division  of  the  safety 
fund  with  other  holders  of  certificates  in  force.  By  the  third  condition  upon 
the  certificates  the  same  are  to  be  null  and  void,  if  either  the  monthly  dues, 
assessments,  or  the  payment  of  ^10  towards  the  safety  fund,  are  not  paid  to 
the  association  on  the  day  due.  The  monthly  dues,  by  the  second  condition, 
are  25  cents  on  each  certificate  for  expenses,  payable  on  the  first  day  of  each 
month,  so  long  as  the  certificate  remains  in  force.  This  payment  for  ex- 
penses means  the  expenses  of  carrying  on  the  business  of  the  association,  and 
would  cease  to  be  due  when  the  association  ceased  to  carry  on  business.  If, 
then,  the  association  stopped  business  on  May  20,  1885,  as  we  infer  from  the 
averments  of  the  bill,  though  the  fact  is  not  distinctly  stated,  and  nowhere 
clearly  appears  in  the  papers  before  us,  a  certificate  would  not  be  forfeited  by 
the  failure  to  pay  the  monthly  dues  after  that  date.  In  respect  to  the  pay- 
ment of  $10  towards  the  safety  fund,  it  might  happen  that  the  year  from  the 
date  of  the  certificate  had  not  expired  on  the  3d  November,  1885,  so  that  the 
holder  was  not  in  default  on  that  date.  In  such  case,  in  order  that  his  cer* 
tificate  may  be  treated  as  then  in  force,  so  as  to  entitle  him  to  share  in  the 
division  of  the  safety  fund,  it  must  be  made  to  appear  that  the  payment  of 
the  $10  was  made  within  the  year,  thougli  after  that  date,  as  it  would  be 
manifestly  contrary  to  the  true  intent  of  the  contract  to  allow  holders  to  share 
in  the  division  of  the  safety  fund,  who  had  contributed  notiiing  towards  it. 
Non-payment  of  any  assessment  duly  made  prior  to  November  5, 1885.  within 
80  days  from  the  day  on  whicli  the  notice  of  such  assessment  bore  date,  would 
invalidate  a  certificate.  This  implies,  Itowever,  that  due  notice  of  such  as- 
sessment was  given,  as  provided  in  condition  No*  4  By  the  terms  of  the  cer- 
tificate, the  association,  upon  a  division  of  the  safety  fund,  was  to  be  entitled 
to  the  reasonable  charges  and  expenses  for  the  management  and  control  of 
the  same,  and  this  must  be  ascertained  by  the  master,  as  directed  by  the  sin- 
gle justice.  It  is  to  be  observed  that  only  so  much  is  to  be  retained  for  this 
purpose  as  will  pay  the  reasonable  charges  and  expenses  for  the  management 
and  control  of  said  fund,  which  was  all  deposited  with  the  Boston  Safe-De- 
posit &  Trust  Company;  and  under  tliis  head  general  expenses  of  the  asso- 
ciation are  not  to  be  included,  or  at  any  rate  no  more  than  would  be  a  proper 
proportion  for  the  management  and  control  of  said  fund.  It  has  been  sug- 
gested by  the  receiver  that  assessments  for  death  losses  may  now  be  made 
under  an  order  of  the  court.  In  answer  to  this  it  is  sulficient  to  say  that  none 
of  the  holders  of  claims  for  death  losses  have  made  any  application,  either  to 
the  association  or  to  the  court,  for  such  an  assessment;  and  besides,  it  is  ex- 
pressly found  by  the  justicel,  before  whom  tlie  cause  was  heard,  that  it  would 
be  futile  to  attempt  to  obtain  any  money  witii  which  to  pay  death  claims  by 
means  of  general  assessments.  This  relieves  us  from  the  necessity  of  enter- 
ing upon  the  consideration  of  tlie  question  whether,  under  other  circum- 
stances, the  court  could  or  would  otxier  such  assessment  to  be  laid,  in  the 
course  of  winding  up  an  association  of  this  peculiar  character,  and  how  far 
such  a  method  of  proceeding  should  lie  carried;  a  question,  clearly,  of  some 
difficulty.  8ee  In  re  Insurance  Co,,  9  Biss.  188.  A  decree  will  be  entered 
directing  the  Boston  Safe-Deposit  &  Trust  Company  to  transfer  the  safety 
fund  to  the  receiver,  to  be  divided  in  pursuance  of  the  foregoing  opinion ;  and 
the  reasonable  costs  and  expenses  incident  to  this  litigation  may  be  allowed 
by  a  single  justice  out  of  the  fund.    Decree  accordingly. 
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(147  Mass.  376) 

COHHONWEALTH  V,  WHALBIT. 

(Supreme  Judicial  Court  of  MasBctclvusetts.    Berkshire.    September  27«  1888.) 

1.  Criminal  Law— Affbai*  vbov  Intbbiob  Goubt— PIba  m  Abatbhbnt— Jubibdec 

TION. 

Where  the  district  court  has  jurisdiction  of  the  subject-matter  of  a  oomplaint  and 
of  the  defendant,  even  if  the  warrant  on  which  the  defendant  was  brought  before 
it  was  issued  on  another  complaint  not  further  prosecuted^  a  plea  in  abatement  or 
motion  to  dismiss  cannot  be  sustained  in  the  appellate  court,  on  the  ground  that  the 
district  court  could  not  properly  And  the  defendant  guilty,  and  sentence  her,  with- 
ouc  further  hearing  than  she  received.  The  appeal  from  the  district  court  vacated 
the  judgment,  and  rendered  immaterial  th&  errors  and  irregularities  therein. 

2.  Same— TbiaI/— OBjBcnoN  to  Bvidbnob— Iittoxioatino  Liquobs. 

On  the  trial  of  a  complaint  for  maintaining  a  liquor  nuisance,  an  officer  testified 
that  he  seized  liquor  on  defendant's  premises  on  a  search-warrant,  but  that  the 
liquor  was  returned  by  order  of  court  Held^  that  while  the  record  was  the  proper 
method  of  showing  the  return  of  the  liquor,  if  insisted  on,  when  the  testimony  was 
given,  it  was  error  to  call  the  jury  back  after  the  charge  was  finished,  and  they  had 
left  their  seats  to  go  to  their  room,  and  to  instruct  them  to  disregard  the  testimony 
as  to  the  return. 

Exceptions  from  superior  coart»  Berkshire  county;  Hammokd,  Judge. 

Complaint  originally  brought  in  the  district  court  of  northern  Berkshire, 
charging  the  defendant,  Mary  VVhalen,  and  one  Thomas  Whalen  with  main- 
taining a  liquor  nuisance.  At  the  July  term,  1888,  in  tim  superior  court, 
after  the  record  in  the  case  had  b^en  amended,  the  defendant  seasonably  filed 
her  plea  in  abatement,  and  motion  to  dismiss,  which  were  as  follows: 

Tlea  in  Abatemisnt.  And  now  comes  thedefendant,  Mary  Whalen, and 
says  that  at  the  time  judgment  was  given  against  her  in  the  court  below,  on 
Marct)  20,  1888,  as  appears  by  the  amended  record  herein,  she  was  forcibly 
brought  into  said  court  im  a  complaint  and  warrant  against  her  for  the  al- 
leged illegal  keeping  of  intoxicating  liquors;  that,  as  soon  as  she  was  tlius  ' 
brouglit  before  said  court  on  said  complaint  and  warrant,  the  said  complaint 
and  wariunt  was  nolle  prossed,  and  judgment  given  against  her  on  the  com* 
plaint  herein,  and  she  found  guilty  of  the  ciiarge  alleged  in  said  complaint, 
without  a  trial,  and  after  she  was  forcibly  brought  before  said  court  on  an- 
other and  different  complaint  and  warrant;  wherefore  she  says  that  the  judg- 
ment of  said  court  below,  and  the  sentence  therein,  was  illegal  and  void,  and 
that  this  court  hath  no  jurisdiction;  wherefore  she  ought  not  to  be  hel4  in 
this  court  to  further  answer  to  this  complaint;  and  she  prays  tliat  she  maybe 
discharged. 

'*  Motion  to  Dismiss.  Now  comes  the  defendant  herein  and  says  that  by 
reference  to  the  amended  record  of  the  district  court  of  northern  Berl<shire, 
now  on  file  in  this  couri;,  that  this  court  hath  no  jurisdiction,  for  the  reason, 
among  others,  tiiat  this  defendant  hath  never  been  legally  and  properly  tried 
in  the  court  below,  on  the  complaint  herein,  but  without  trial  was  sentenced 
and  judgment  given  against  her,  as  will  more  particularly  appear, ''  etc. 

At  the  trial  of  the  defendant's  plea  in  abatement  it  appeared  that  the  de- 
fendant was.  on  March  20,  1888,  arrested  and  brought  before  said  district 
court  upon  a  warrant  issued  by  the  clerk  of  said  district  court,  upon  a  com- 
plaint charging  her  with  illegally  keeping  intoxicating  liquor,  with  intent  un- 
lawfully to  sell  the. same;  and  immediately  thereafter,  without  asking  her  to 
plead  to  said  cotnplaint,  the  same  was  nol  prossed;  and  immediately  there- 
after she  was  sentenced,  as  stated  in  said  amended  record.  It  also  appeared 
that  the  defendant,  on  March  19,  1888.  and  at  the  time  when  said  Thomas 
Whalen  was  tried,  as  was  stated  in  said  record,  this  defendant  was  absent, 
claiming  to  be  sick;  that  she  never  requested  that  she  might  be  tried  in  her 
absence;  that  her  counsel,  who  was  also  counsel  for  said  Thomas  Whalen, 
never  consented  or  agreeil  that  her  trial  should  proceed  in  her  absence;  that 
her  absence  from  court  was  not  discovered  until  the  case  had  been  fully  tried, 
v.l7N.E.nos.l6.17— 56 
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and  said  Thomas  Whalen  had  been  discharged,  when  the  case  as  against  the 
defendant  was  continued  in  said  district  court  to  March  20,  1888,  as  was 
stated  in  said  amended  record.  The  coui-t  thereupon  overruled  both  the  mo- 
tion to  dismiss  and  the  plea  In  abatement,  and  the  defendant  excepted.  The 
defendant  was  then  put  upon  trial  in  the  superior  court,  and  the  government 
offered  to  prove  that  express  teams  were  seen  at  times  going  into  an  alley- 
way which  led  to  the  rear  of  the  house,  where  defendant  and  her  husband 
lived,  and  to  the  rear  of  several  other  housefl  in  the  same  alley-way.  To  this 
the  defendant  objected,  but  it  was  admitted  subject  to  defendant's  exception. 
The  government  also  offered  to  show  that  at  times  people  were  seen  to  go  in 
and  to  come  out  of  the  house  where  defendant  lived,  at  the  basement  door, 
which  opened  on  the  main  street;  and  it  was  admitted,  subject  to  defendant's 
objection  and  exception.  The  government  did  not  show  that  any  of  these 
persons  went  in  sober  and  came  away  drunk,  or  that  there  was  anything  in 
the  conduct  or  appearance  of  such  persons  to  indicate  that  they  were  drinking 
persons,  or  had  been  drinking,  except  one  witness,  testifying  that  he  at  one 
time  saw  two  persons  coming  away  from  the  house  under  the  influence  of  in- 
toxicating liquor,  but  he  did  not  see  them  go  in.  The  complainant  testified 
that  he,  as  an  ofScer.  within  the  period  named  in  the  complaint,  went  to  the 
house  where  defendant  and  her  husband  lived,  with  a  search-warrant,  for  the 
purpose  of  searching  the  premises,  and  seizing  any  intoxicating  UquoTS  unlaw- 
fully kept  there;  that  he  found,  in  a  coal-shed  in  the  rear  of  the  house,  the 
key  of  which  was  found  in  defendant's  possession,  a  box  containing  a  cask  or 
keg  of  liquor,  which  was  full,  and  had  never  been  opened;  that  he  seized  this 
keg,  and  took  it  away.  Upon  cross-examination,  he  testified  that  it  was  re- 
turned by  order  of  court;  that  he  did  not  return  it,  but  caused  It  to  be  sent 
back.  All  this  evidence  went  in  without  objection.  Ko  record  was  intro- 
duced touching  this  matter.  At  the  close  of  the  charge,  and  after  the  jury 
'  had  left  their  seats,  the  court  called  them  back,  and  instructed  them  to  disregard 
the  fact  that  the  keg  or  cask  of  liquor  was  returned;  that,  if  it  was  returned 
by  order  of  court,  the  record  of  the  court  was  the  proper  evidence,  and,  there 
being  no  such  record  and  the  reasons  for  the  order  not  appearing  in  evidence, 
the  jury  should  disregard  the  fact  that  the  liquor  seized  was  returned,  to  which 
charge  the  defendant  excepted.  From  the  amended  record  it  appeared  that 
a  complaint  was  made  on  March  8, 1888,  upon  which  a  warrant  for  the  arrest 
of  Thomas  Whalen  and  the  defendant,  Mary,  was  issued;  that  on  March  19, 
1888,  after  a  hearing  upon  the  complaint,  said  Thomas  being  present,  but  said 
Mary  being  absent,  (counsel  for  herself  and  said  Thomas  was  present  in  court,) 
it  was  adjudged  that  said  Thomas  was  not  guilty,  and  the  case  was  continued 
to  March  20, 1888,  for  judgment  as  to  said  Mary;  that  on  said  March  20th 
said  Mary  was  brought  in,  and,  without  further  hearing,  was  adjudged  guilty, 
and  sentence  Imposed,  from  which  sentence  she  appealed  to  the  superior  court. 
Upon  these  facts  the  jury  returned  a  verdict  of  guilty,  and  the  defendant  ex- 
cepted. 

E.  M.  Wood  and  M*  B.  Coucht  for  defendant. 

At  common  law  no  person  accused  of  a  crime  could  be  tried  in  his  absence. 
He  must  be  peraonally  present.  Our  own  statute  provides  that  the  trial  shall 
be  "in  the  presence  of  the  party  charged."  Pub.  St.  c.  212,  §  29.  When  it 
was  discovered  that  defendant  was  absent,  the  only  legal  course  for  the  court 
to  pursue  was  to  have  entered  a  default  against  her  upon  her  recognizance. 
The  statute  says  this  shall  be  done.  Id.  §  27.  The  language  is:  ''If  the  per- 
son so  recognized  does  not  appear,  according  to  the  condition  of  his  recogni- 
zance, his  default  shall  be  recorded,"  etc.  If  the  defendant  was  sick,  as  she 
claimed  to  be,  the  default  could  have  been  taken  off  at  any  time.  Id.  This 
case  was  not  within  the  statute  providing  that  under  peculiar  circumstances 
a  defendant  may  be  tried  in  his  absence.    Id.  c.  214,  §  10.    The  trial  of  Thomas 
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Whalen  did  not  do  away  with  tbe  necessity  of  a  bearing  as  to  Mary.  Id.  c. 
212,  §  29.  The  diatrict  court  could  only  render  a  verdict  or  finding  after 
hearing  the  evidence  at  her  trial.  Id.  c.  212,  §§  33,  34.  An  appeal  from  the 
judgment  of  a  district  court  cannot  supply  the  want  of  a  trial  or  a  verdict 
or  of  a  judgment  there.  When  a  statute  prescribes  a  course  to  be  pursued 
that  is  the  only  course  which  can  lawfully  be  followed.  Roxbury  v.  Nicker' 
sorif  114  Mass.  544;  West  Roxhury  v.  Minot,  Id.  546.  An  appeal  opens  to 
the  defendant  the  whole  case  as  to  the  law.  the  facts,  and  the  judgment. 
Com,  V.  O'Neil,  6  Gray,  345.  Under  no  possible  circumstances  would  the 
bare  fact  that  express  teams  were  seen  at  times  going  into  tbe  alley-way 
which  led  to  the  rear  of  defendant's  house,  and  to  the  rear  of  several  other 
houses  on  the  same  alley-w^ay,  be  evidence  tending  to  establish  the  defendant's 
guilt.  Evidence  of  this  was  inadmissible.  Brightman  v.  Eddy,  97  Mass. 
481.  In  no  case  has  the  bare  fact  that  parties  were  seen  going  in  and  out  of 
a  place  been  held  as  having  a  tendency  to  prove  a  defendant  guilty  of  main- 
taining a  liquor  nuisance.  Com.  v.  Kennedy ^  Id.  224;  Com.  v.  Taylor^  14 
Gray,  26;  Com.  y.  Higgins,  16  Gr&y,  19;  Com.  \.  Berry,  109  Mass.  367;  Com. 
V.  Intoxicating  Liqttors,  105  Mass.  595.  At  the  close  of  the  charge  to  the 
jury,  and  after  they  had  left  their  seats  to  go  to  their  room,  the  court  called 
them  back,  and  instructed  them  to  disregard  the  fact  that  a  cask  or  keg  of 
liquor  seized  in  a  shed,  in  the  rear  of  defendant's  house,  had  been  returned  to 
the  defendants  by  order  of  th^  court.  Beal  v.  Nichols,  2  Gray,  264;  Com.  v. 
Jennings,  107  Mass.  491.  This  instruction,  we  submit,  was  error.  See  der- 
rish  V.  Cummings,  4  Gush.  392. 

A.  J.  Waterman,  Atty.  Gen.,  for  the  Commonwealth. 

Devkns^  J.  Assuming,  in  favor  of  defendant's  contention,  that  Mary 
Whalen  could  not  properly  have  been  found  guilty  of  the  offense  charged  upon 
-her  and  sentenced  therefor  without  other  and  Curther  hearing  than  that  which 
she  received  from  the  district  court,  this  irregularity  could  not  operate  to  de- 
prive the  appellate  court  of  its  jurisdiction,  or  afford  ground  for  sustaining 
the  defendant's  plea  in  abatement,  or  motion  to  dism  iss.  The  district  court  had 
jurisdiction  of  the  subject-matter  of  the  complaint,  and  of  the  person  of  the 
defendant,  even  if  the  defendant  was  brought  before  it  also  upon  a  warrant 
issued  upon  another  complaint,  which  was  not  fuither  prosecuted.  It  had  a 
right  to  inquire  into  the  facts,  to  apply  the  law,  to  Impose  the  proper  sentence. 
If  its  judgment  was  erroneous,  an  appeal  could  be  taken  for  the  purpose  of 
avoiding  the  effect  of  it.  Such  appeal,  in  the  case  at  bar,  vacated  the  judg- 
ment of  the  district  court,  rendered  immaterial  all  errors  and  irregularities 
in  the  proceedings  there,  and  gave  the  defendant  her  full  rights  in  the  court 
above,  as  the  whole  case  was  thus  opened  there  as  to  the  law,  the  facts,  and 
the  judgment.  Com.  v.  O'Neil,  6  Gray,  348;  Com.  v.  Tinkham,  14  Gray,  12; 
Com.  V.  McCormack,  7  Allen,  532;  Com.  v.  Calhane,  108  Mass.  431;  Com.  v. 
Sheehan,  Id.  432,  note:  Com.  v.  Harvey,  111  Mass.  420;  Com.  v.  Holmes,  119 
Mass.  195;  Com.  v.  Fredericks,  Id.  199.  In  Com.  v.  Tinkham,  ubi  supra,  it 
was  held  that,  assuming  that  the  plea  of  the  defendant  did  not  authorize  the 
sentence  passed  by  the  magistrate,  no  reason  was  shown  for  discharging  the 
defendant  or  dismissing  the  case  brought  by  him  to  the  court  of  common  pleas 
by  appeal,  but  that  it  was  the  duty  of  tliat  court  to  try  the  case  upon  the  ap- 
peal under  a  proper  plea.  The  superior  court  had  therefore  jurisdiction  to 
try  the  case  at  bar,  on  the  appeal.  We  do  not  discuss  the  several  exceptions 
to  the  admission  of  evidence  taken  by  tlie  defendant,  as  we  are,  upon  a  single 
ground,  of  opinion  that  there  should  be  a  new  trial,  and  the  evidence  then 
presented  may  render  such  discussion  superfluous.  The  complainant  testified 
that  he  was  an  officer  within  the  period  named  in  the  complaint;  that  he  went 
to  tbe  premises  of  defendant  and  her  husband,  described  the  finding  of  a  cask 
Mass.Dec.15-18  N.E.-47 
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of  liquor  there,  and  the  place  where,  and  circumstances  under  which,  it  was 
found.  He  further  added  that  he  seized  this  cask,  and  took  it  away.  On 
cross-examination  he  testified,  witiiont  objection,  tliat  it  was  returned  by  or- 
der of  the  court,  he  himself  causing  it  to  be  sent  back.  No  record  was  intro- 
duced as  to  this  matter.  At  the  close  of  the  charge,  and  after  tlie  jury  had 
left  their  seats,  the  presiding  judge  recalled  them,  and  directed  them  "to  dis- 
regard the  fact  that  the  keg  or  cask  of  liquor  had  been  returned;  that  if 
it  was  returned  by  order  of  the  court,  the  record  was  the  proper  evidence  of 
the  same,  and,  there  being  no  record  of  the  court  in  evidence,  and  the  reasons 
for  the  order  not  appearing  in  evidence,  that  the  jury  should  disregaixi  the 
fact  that  the  liquor  seized  was  returned."  To  this  the  defendant  duly  ex- 
cepted, and  we  think  the  direction  was  erroneous.  The  officer  had  not  been 
limited  to  the  mere  statement  of  the  circumstances  under  which  he  had  found 
liquor  on  defendant's  premises.  He  had  been  permitted  to  testify,  without 
objection  by  defendant,  and  apparently  without  producing  any  search-war- 
rant, that  he  had  seized  and  taken  it  away  on  his  warrant.  He  had  thus 
placed  it  in  legal  custody  When  he  further  testified,  without  objection  by 
the  commonwealth,  and  when  the  court  had  received  the  evidence,  that  it  was 
returned  by  order  of  couit,  the  presiding  justice  could  not  properly,  after  the 
close  of  the  charge,  instruct  the  jury  to  disregard  the  fact.  It  is  true  that  the 
order  of  the  district  court  could  properly  only  have  been  proved  by  production 
of  a  properly  attested  copy  of  the  record*  The  evidence  might  therefore  have 
been  refuted  when  otfered.  But  when  no  objection  on  that  account  had  been 
made,  and  when  the  evidence  had  been  received,  it  should  not  have  bfien  re- 
jected, after  the  evidence,  and,  indeed,  the  whole  case  had  been  completely 
closed.  It  may  well  have  been  that  the  defendant,  by  the  acceptance  of  the 
parol  evidence  of  what  the  record  contained,  had  deemed  it  unnecessary  to 
put  in  a  properly  attested  copy.  Even  if  the  evidence,  as  presented  by  blm, 
failed  to  show  the  reasons  why  the  district  court  had  ordered  a  return,  this 
went  to  its  weight  rather  than  its  competency,  and  the  record  itself,  if  pro- 
duced, might  not  have  disclosed  them.  If,  independent  of  or  in  addition  to 
the  facts  and  circumstances  under  which  a  cask  of  liquor  had  been  found  on 
defendant's  premises,  it  was  competent  to  show,  as  against  the  defendant, 
that  the  cask  bad  been  actually  seized  on  a  search-warrant,  (which  may  be 
doubted,  as  the  seizure  is  not  an  act  of  the  defendant,  nor  is  he  bound  by  the 
judgment  of  the  officer  who  makes  it,)  it  was  competent  on  the  part  of  tiie 
defendant  to  diminish  its  force  by  showing  that  it  had  been  returned  to  him 
by  order  of  the  court.  Had  the  learned  judge  ordered  both  the  evidence  of 
the  seizure  and  the  return  to  be  struck  out,  and  left  this  part  of  the  case  to  be 
considered  by  the  jury,  only  on  the  facts  and  circumstances  testified  to  by  the 
officer,  which  attended  his  discovery  of  the  cask  of  liquor  on  defendant's  prem- 
ises, the  defendant  would  perhaps  have  had  no  ground  of  exception.  But 
when  the  evidence  that  the  liquor  was  seized  on  a  search-warrant  was  per- 
mitted to  remain,  unless  proper  evidence  that  it  was  returned  is  competent, 
injustice  would  be  done  the  defendant.  For  these  reasons  the  evidence,  as 
originally  given  on  this  point,  was  proper  to  be  considered  by  the  jury.  Ex- 
ceptions sustained. 


(147  Mass.  344) 

Moors  o.  Washburn  et  aZ. 

(Supreme  Judicial  Court  of  Massachusetts.    Suffolk.    June  28, 188S.) 

E^DOE— Speciai.  Secuuitt—Rioht  to  Hold  for  General  Indebtedness. 

A  borrov^er  pledged  goods  deposited  with  a  warehouseman  to  plaintiff  as  collat- 
eral security  for  a  note,  and  agreed  that  it  might  be  held  as  general  seouritj-  for 
part  and  future  advances.  The  wool  was  converted  by  a  third  person,  and  replev- 
ined  by  the  borrower  for  the  benefit  of  plaintiff,  who  was  surety  on  the  bond,  and 
who  sold  it  for  more  than  enough  to  pay  his  note,  and  applied  the  balanoe  ox  the 
proceeds  to  the  payment  of  the  general  mdebtedneas.    The  warehouseman  brought 
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an  action  of  trover  against  the  third  person,  and  reoovered  Judgment  for  the  value 
of  the  wool.  There  was  a  judgment  in  the  replevin  suit  for  the  return  of  the  prop- 
erty, which  by  agreement  was  settled  by  deducting  the  price  for  which  the  wool  was 
sold  by  plaintiir  from  the  amount  of  the  judgment  in  trover.  Held,  that  the  plain- 
tiff was  entitled  to  the  balance  of  the  judgment  in  trover,  to  apply  on  the  bor- 
rower's general  indebtedness. 

Appeal  from  superior  court,  Suffolk  county;  Dewey,  Judge. 

Bill  in  equity  by  Joseph  B.  Moors  against  0.  Everett  Washburn  and  others, 
praying  that  the  sum  of  $750,  in  the  hands  of  Washburn,  be  decreed  to  be  paid 
to  the  plaintiff.  Hearing  in  the  superior  court  before  Dewey,  J.,  who  found 
for  the  defendants,  and  the  plaintiff  appealed.  The  material  facts  are  stated 
in  the  opinion. 

C  Everett  WasJihumt  pro  se. 

The  contract  and  condition  clearly  intend  that  the  specific  loan  should  be 
paid  out  of  the  proceeds  of  sale.  If  the  proceeds  of  sale  were  insulficient  to 
Uquidate  the  specific  loan»  then  other  collateral  might  be  sold  and  applied; 
and,  if  the  proceeds  were  more  than  the  specific  indebtedness,  then  the  sur* 
plus  might  be  Iield  and  applied  for  other  indebtedness.  Certainly  the  plaintiff 
bad  no  right  to  apply  the  proceeds  of  this  collateral  to  other  accounts,  leaving 
the  specitic  loan,  thereby  secured,  unpaid.  The  plaintiff  has  had  the  full  ben- 
efit of  his  collateral  security,  as  contemplated  in  his  contracts  with  George  F. 
Moore.  He  has  also  had  the  full  benefit  intended  by  Pratt*s  assignment  to 
Washburn.  His  present  claim  is  thei*efore  unjust  and  inequitable.  On  ap- 
propriation of  payment,  see  Hunt  v.  Ifevers,  15  Pick.  504;  Hicks  v.  Bingham^ 
•11  Mass.  800;  Parker  v.  Qreen,  8  Mete.  144. 

H,  X.  Harding^  for  plaintiff. 

The  assignee  of  a  Judgment  takes  the  right  of  the  Judgment  creditor. 
Freem.  Judgm.  §  427;  NortJiam  v.  Gordon^  23  Gal.  255.  It  is  immaterial 
whether  he  has  notice  of  any  equities  or  not.  Freem.  Judgm.  §  427;  Rea  v. 
Forrest,  88  111.  275;  Blakesley  v.  Johnson,  13  Wis.  530.  W^hburn  was 
chargeable  with  constructive  notice  of  the  plaintiff's  title  and  rights.  Bank 
V.  Logan,  74  N.  Y.  568.  Independently  of  his  distinct  promise  to  pay  the 
plaintiff,  the  defendant  cannot  claim,  as  a  purchaser  for  value  without  notice, 
any  other  or  better  right  than  his  assignor  had.  His  assignor,  Pratt,  the 
warehouseman,  had  merely  a  lien  for  his  fees.  Story,  Bailm.  §  453;  Barker 
V.  Brown,  138  Masd.  340.  His  possession  and  special  title  entitled  him  to  re- 
cover the  full  value  of  the  wool  in  trover,;  but  '*in  such  a  suit  the  special 
owner  would  hold  the  balance  above  the  amount  recovered  for  the  Injury  sus- 
tained by  him  as  special  owner,  in  trust  and  for  the  benefit  of  the  general 
owner."  Rindge  v.  Coleraine,  11  Gray,  157,  162;  Vllman  v.  Barnard,  7 
Gray,  558;  Adatna  v.  O'Connor,  100  Mass.  515.  In  no  case  can  a  party, 
having  a  special  or  qualified  interest,  recover  damages  beyond  the  extent 
of  his  interest,  except  as  he  is  trustee,  and  responsible  over  to  the  general 
owner.  King  v.  Bangs,  120  Mass.  514,  516.  No  contract  which  Pratt  could 
make  with  Washburn  could  prejudice  the  plaintiff's  rights.  A  warehouse^ 
man  cannot  divest  an  owner's  title,  even  by  a  sale  to  an  innocent  purchaser 
for  value.  Dqv)s  v.  Bank,  91  U  S.  618,  637;  Bank  v.  Crocker,  111  Mass. 
163;  ThacJier  v.  Moors,  134  Mass.  156.  It  is  perfectly  well  settled  that  a 
pledge  may  be  made  to  cover  future  advances  or  a  general  indebtedness.  2 
Kent.  Comm.  531;  Jones.  Pledges.  §§  355.  358,  359,  361.  And,  in  all  cases 
of  pU'dge  contracts,  the  pledge  is  understood  to  be  a  security  for  the  whole* 
and  every  part  of  the  debt  or  engagement ;  so  that  the  payment  or  discharge 
of  a  part  would  leave  it  a  perfect  pledge  for  the  residue  of  the  debt  or  engage- 
ment. Schouler,  Bailm.  §  187.  Even  if  the  wool  had  not  been  stored  in 
plaintiff's  name,  and  if  plaintiff  were  only  the  transferee  of  the  warehouse  re- 
ceipts, still  he  would  have  more  than  a  mere  lien  for  his  advance;  he  would 
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be  the  legal  owner  of  the  wool,  and  of  its  equivalent,  the  $750.  See  Be  Wdlfy. 
Gardner,  12  Gush.  19,  26;  Dows  v.  Bank,  91 U.  S.  618;  Casey  v.  Cavaroc,  96 
U.  S.  467;  The  Thames,  14  Wall.  98;  Forbes  v.  Railroad  Co.,  133  Mass.  154; 
Bank  v.  Logan,  74  N.  Y.  568.  582. 583;  Bank  v.  Fiske,  71  N.  Y.  353;  Hoff- 
man V.  Noble,  6  Mete.  68.  Having  the  legal  title,  (defeasible  on  a  condition 
never  performed.)  he  was  entitled  to  all  the  rights  of  absolute  ownership,  in- 
cluding the  right  of  possession,  and  to  all  rights  of  action  for  injury  to  his 
right  of  possession,  and  to  all  other  rights  incident  to  and  growing  out  of  the 
property.  Both  Moore  and  Pratt  are  estopped  to  deny  the  plaintUf 's  title  and 
right.    CJolb.  Coll.  §§  415,  416. 

W.  Allen,  J.  The  defendant,  Washburn,  has  in  his  hands  money  collected 
on  a  judgment  in  an  action  of  trover  brought  by  Pratt  against  the  Boston 
Heel  h>  Leather  Company,  for  tlie  conversion  of  15  bags  of  wool,  in  which  action 
Washburn  Wiis  the  attorney  for  the  plaintiff.  Moore  was  the  general  owner 
of  the  wool,  and  had  pledged  it  to  the  plaintiff  as  collateral  security,  and  it 
was  stored  in  the  plaintiff's  name  with  Pratt  as  a  warehouseman,  when  it  was 
converted  by  the  Heel  &  Leather  Company.  The  judgment  was  for  $1,758, 
the  value  of  the  wool.  The  (mly  interest  Pratt  had  in  the  wool  was  -  his  lien 
as  warehouseman;  but  that  has  been  satisfied,  and  the  right  to  the  fund  is  in 
the  plaintiff  or  in  Moore,  subject  to  the  claim  of  the  defendant,  Washburn, 
for  his  fees,  which  is  not  in  dispute.  The  defendant  says,  in  the  fii-st  place, 
that  the  debt  which  was  secured  by  the  wool  has  been  paid.  The  agreement, 
under  which  the  wool  was  pledged,  recited  that  Moore  transferred  the  wool  to 
the  plaintiff  as  collateral  security  for  the  payment  of  Moore's  note,  which  was. 
described,  and  contained  these  words:  "It  is  understood  and  agreed  by  me 
that  the  conditions  printed  or  written  on  the  other  side,  and  assented  to  by  my 
signature,  shall  form  part  of  this  contract."  One  of  the  conditions  referred 
to  was  this:  "Any  and  all  collateral  security  held  by  J.  B.  Moora  and  Com- 
pany for  my  account,  whether  under  the  within  contract  or  otherwise,  may 
be  held  and  applied  by  said  J.  B.  Moors  and  Company,  not  only  as  security 
for  the  specific  indebtedness  within  mentioned,  but  also  as  general  collateral 
security  for  any  and  all  indebtedness  or  liability  existing,  or  which  may  here- 
after exist,  from  me  to  you,  whether  previous  to  the  giving  of  said  security 
or  subsequent  thereto."  There  is  no  ambiguity  in  this.  The  contract  is  ex- 
plicit that  the  security  held  under  it  may  be  held  as  general  collateral  security 
for  present  and  future  indebtedness,  and  the  claim  of  the  defendant  that  the 
right  of  the  plaintiff  to  the  security  ceased  when  he  received  enough  from  it 
to  pay  the  note  specifically  secured  by  it  cannot  be  sustained.  He  had  a  right 
to  treat  it  as  security  for  the  large  general  indebtedness  of  Moore  to  him. 

The  other  objection  is,  in  effect,  that  the  plaintiff,  having  sold  the  wool, 
and  applied  the  proceeds  upon  the  indebtedness  it  secured,  cannot  also  hold 
the  damages  recovered  for  its  conversion.  The  material  facts  upon  which  this 
objection  is  founded  are  that,  after  the  action  of  trover  was  commenced  against 
the  Boston  Heel  &  Leather  Company,  for  the  conversion  of  the  wool,  it  was 
replevied  from  that  company  in  an  action  in  the  name  of  Moore,  but  for  the 
benefit  of  the  plaintiff,  and  delivered  to  the  plaintiff,  who  sold  it  for  more  than 
enough  to  pay  the  note  specially  secured  by  it,  and  applied  the  proceeds  on 
Moore's  general  i  ndebtedness.  The  plaintiff  was  one  of  the  sureties  on  the  re- 
plevin bond.  Judgment  was  rendered  for  the  defendant  in  replevin,  and  a 
return  of  the  goods  was  ordered  on  the  same  day  on  which  judgment  was  en- 
tered in  the  action  of  trover.  The  plaintiff  advised  with  the  defendant,  Wash- 
burn, in  regard  to  both  suits.  A  settlement  was  made  of  both  suits,  and  the 
judgment  in  the  action  of  trover  was  satisfied  on  discharging  the  replevin  bond 
and  the  payment  of  the  $750  by  the  Boston  Heel  &  Leather  Company.  Pratt, 
the  plaintiff  in  trover,  represented  in  that  action  the  interests  of  the  general 
owner  and  of  the  pledgee.     The  replevin  was  by  the  general  owner  at  the  re- 
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quest  and  for  the  benefit  of  the  pledgee.  The  general  owner  and  the  pledgee 
were  both  upon  the  replevin  bond,  and  the  defendant  in  replevin  was  entitled 
to  recover  of  them  the  value  of  the  goods  as  found  in  that  action;  and  was 
liable  in  the  action  of  trover  to  pay,  for  their  benefit,  the  value  of  the  goods 
as  found  in  that  action.  Whatever  may  have  been  the  effect  of  the  order  of 
return,  the  satisfaction  of  the  judgment  in  the  action  of  trover  fixed  the  gen- 
eral property  in  the  wool  in  the  defendant  in  that  action,  and  substituted  the 
damages  in  that  action  for  the  property  converted.  Moore  and  the  plaintiff, 
as  the  real  party  who  replevied,  and  party  to  the  bond,  were  bound  to  return 
the  wool  to  the  Heel  &  Leather  Company;  and,  failing  to  do  that,  were  liable 
for  its  value  on  the  replevin  bond  for  the  benefit  of  that  company.  The  par- 
ties discreetly  settled  the  whole  matter  by  deducting  the  agreed  amount  of  the 
liability  of  Moore  and  the  plaintiff  on  the  replevin  bond  (which  seems  to  have 
been  the  amount  for  which  the  plaintiff  had  sold  the  wool)  from  the  amount 
of  the  judgment  in  the  action  of  trover.  We  are  at  a  loss  to  see  how  this  could 
give  to  Moore  any  right,  as  against  the  plaintiff,  to  the  damages  in  that  ac- 
tion, or  release  them  from  the  plain  tiff  ^s  lien  as  pledgee  of  the  wool.  If  the 
plaintiff  should  receive,  in  all,  less  than  the  amount  of  the  judgment  in  trover, 
it  would  be  in  consequence  of  the  replevin  of  the  property  by  Moore,  and  of 
the  sale  of  the  property  by  the  plaintiff  under  the  possession  obtained  by  the 
replevin,  which  was  valid  as  to  Moore.  If  he  should  receive  more,  it  would 
be  for  the  benefit  of  Moore,  in  the  same  manner  as  if  the  property  had  been 
sold  for  more  than  its  value.  We  do  not  regard  the  assignment  of  the  judg- 
ment by  Pratt  to  the  defendant  Washburn  as  material.  Decree  for  the  plain- 
tiff. 


(147  Mass.  866)  

Bernard  et  aL  v.  Barney  Myroleum  Co.  et  dL. 
(Supreme  Judicial  Court  of  Massactvusetts.    Suffolk.    September  4, 1888.) 

1.  Fbaudulbnt  Convbtancbs— WpAT  Constitutes— CoBPORATioNS. 

A  company,  whose  president  had  loaned  it  money  which  he  had  borrowed  from 
his  brother,  voted  to  give  its  notes  therefor  to  its  president,  or  "to  whom  he  may 
desire.  **  The  president  executed  the  company's  notes  to  his  brother,  but  did  not 
then  deliver  them.  Subsequently  finding  that  he  oould  not  get  an  extension  of 
time  on  other  debts  owed  by  the  company,  he  had  suit  brought  on  the. notes,  and 
the  company's  property  attached,  but,  to  gain  time,  continued  negotiations  with 
other  creditors.  The  company  then  made  an  assignment  to  the  brother,  providing 
for  carrying  on  the  business  of  the  company  in  the  company's  name,  instead  of  im- 
mediately soiling  out  the  property,  and  its  president  was  left  in  charge  by  his 
brother.  Held,  that  these  facts  authorized,  iz  they  did  not  in  law  require,  a  find- 
ing that  the  intent  of  both  parties  to  the  assignment  was  to  hinder,  delay,  and  de- 
fraud creditors  of  the  company.^ 

2.  Same— Actions  to  Set  Aside  not  Cbsditoks'  Bilus— Decree. 


ment  of  a  debt  property  fraudulently  conveyed  to  hinder,  delay,  or  defraud  credit- 
ors. Heldj  that  a  bill  thereunder  was  not  a  creditors'  bill,  and  a  decree  applying 
the  property  to  the  payment  of  the  complainant's  claim,  without  regard  to  other 
creditors,  was  proper. 

Beport  from  supreme  judicial  court,  Suffolk  county;  0.  Allen,  Judge. 

Bill  in  equity  by  Joseph  Bernard  and  Arthur  Hernsheim,  doing  business  un- 
der the  hrm  name  of  Leo  Bernard  &  Co.,  against  the  Barney  Myroleum  Com- 
pany and  Gilbert  N.  Hall,  to  set  aside  an  assignment  executed  by  the  Barney 
Myroleum  Company  to  Gilbert  N.  Hall,  on  the  ground  that  it  was  fraudulent 
as  against  creditors.  Heard  in  the  supreme  judicial  court,  and  reported  to 
the  full  court. 

>  Concerning  preferences  of  relatives  by  directors  of  Insolvent  corporations,  see  Adams 
V.  Milling  Co.,  83  Fed.  Rep.  433.    See,  also,  note  to  Id. 

As  to  what  constitutes  a  fraudulent  conveyance,  and  what  is  proof  of  an  intent  to 
hinder,  delay,  and  defraud  creditors,  see  Harmon  v.  Harwood,  (111.)  16  N.  £.  Rep.  286, 
and  note ;  Conley  v.  Thornton,  (Ga.)  7  S.  B.  Rep.  127,  and  note ;  Stoddard  v.  Rowe,  (Iowa,) 
39  N.  W.  Rep.  84,  and  note. 
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Henry  G.  Nichols  and  Charles  K.  Cohh,  for  plaintiffs. 

The  debt  intended  to  be  secured  was  in  reality  the  debt  of  Charles  H.  Hall, 
the  treasurer.  It  is  submitted  that  Gilbert  N.  Hall  was  not  a  creditor  of  the 
corporation,  and  that  the  purpose  and  effect  of  the  assignment  was  to  put 
the  property  of  the  corporation  into  the  hands  of  one  who  was  not  a  creditor 
of  the  corporation,  but  of  Charles  H.  Hall.  Such  an  assignment  is  obviously 
fraudulent  and  void,  as  against  creditors  of  the  corporation.  Assuming, 
howeyer,  that  Gilbert  N.  Hall  was  a  creditor  of  the  company,  the  assignment 
is  fraudulent  and  void.  The  wording  of  the  statute  of  13  £liz.  c.  5,  is  im- 
portant to  the  consideration  of  this  case.  The  intent  is  to  be  considered  {a) 
as  a  question  of  law;  (6)  as  a  question  of  fact.  Harris  v.  Sumner,  2  Pick. 
129.  See,  also,  Pierson  v.  Manning,  2  Mich.  445,  446;  Hill  v.  Agnew,  12 
Fed.  Rep.  230;  Jones  y.  8yer,  52  Md.  211;  Piatt  v.  Broum,  16  Pick.  553; 
Goodrich  v.  Doums,  6  Hill,  438;  Barney  v.  Griffin^  2  N.  Y.  365;  Leitch  v. 
HollisUr,  4  N.  Y.  211;  Dana  v.  LuU,  17  Vt.  390;  MerrUl  v.  Englesby,  28 
Vt.  150;  Arthur  v.  Bank,  9  Smedes  &  M.  433;  Bank  v.  HunsSy  80  Ky.  834; 
Nicholson  V.  Leavitt,  6  N.  Y.  518,  by  Gardiner,  J,  The  debtor,  by  a  crea- 
tion of  a  trust,  may  direct  the  application  of  the  property.  This  the  law  per- 
mits, and  such  delay  as  may  be  necessary  for  that  purpose.  But  the  debtor 
cannot  in  this  way  avoid  the  obligation  of  immediate  payment,  nor  extend 
the  period  of  credit  without  the  assent  of  the  creditor.  Gardner  v.  Bank,  95 
111.  298;  Jones y,  8yer,  supra;  Richardaony.  Marqueze,  59  Miss.  80;  Arthur 
v.  Bank,  9  Smedes  &  M.  394;  Hutchinson  v.  Lord^  1  Wis.  286:  Dunham  v. 
Waterman,  17  N,  Y.  1;  Barney  v.  Griffin,  supra;  Quincy  v.  Hall,  1  Pick. 
357.  As  a  question  of  fact,  "to  prove  the  fraud  of  the  grantor,  his  conduct 
and  declarations  before  the  conveyance  may  be  the  best  evidence  of  his  fraud-  • 
ulent  purpose,"  in  Foster  v.  Hale,  12  Pick.  89.  If  one  of  the  purposes  of  a 
conveyance  is  to  deter  the  grantor's  creditors  from  attaching  the  assigned 
property,  such  a  conveyance  is  absolutely  void,  although  the  princiiml  object 
of  the  parties  is  to  secure  a  bona  fide  debt.  Croioninshield  v.  Kittridije,  7 
Mete.  520,  cited  with  approval  in  Lynde  v.  McGregor,  13  Allen,  181;  Johnson 
V.  Whittoell,  7  Pick.  71;  Bf^nks  v.  HeUe,H4^  Pa.  St.  246;  WadstDorth  v.  Will-^ 
iams,  100  Mass.  130.  "A  conveyance  made  with  an  actual  purpose  and  in- 
tent to  defraud  creditors,  present  or  future,  is  not  valid  against  them  in  favor 
of  a  grantee  who  participated  in  the  fraudulent  intention,  although  made  for 
a  full  consideration,  and  by  a  grantor  in  the  possession  of  any  amount  of  prop- 
erty." Anthony  v.  Slype,  19  Hun,  265;  Kittredge  v.  Sumner,  11  Pick.  50; 
Bank  v.  Keavy,  128  Mass.  298;  Qasherie  v.  Apple,  14  Abb.  Pr.  64;  Haydock 
y.  Coope,  53  N.  Y.  74:  Clark  v.  Taylor,  37  Hun,  312,  (1885.)  Tho  capital 
and  debts  of  banking  and  other  moneyed  corporations  constitute  a  trust  fund 
and  pledge  for  the  payment  of  creditors  and  stockholders."  Curran  v.  State, 
15  How.  312 ;  2  Mor.  Priv.  Corp.  (2d  Ed.)  §§  779.  787.  And  the  directors  of  a 
corporation,  after  it  has  become  insolvent,  are  under  a  positive  obligation  to 
manage  the  assets  in  their  hands  with  strict  regard  to  the  equitable  rights  of 
creditors.  Conro  v  Gray,^  IIow.  Pr.  166;  Bradley  y,  Farwell,  1  Holmes, 
433,  and  cases  cited.  "In  case  of  the  insolvency  of  a  corporation*  its  iissets 
become  a  trust  fund  for  the  benefit  of  its  creditors,  under  the  management 
of  its  officers.  That  a  court  of  equity  will  not  suffer  an  injury  to  the  credit- 
ors or  stockholders  resulting  from  such  a  breach  of  trust  on  the  part  of  the 
directors  to  pass  without  a  remedy  is  well  settled  in  the  most  carefully  con- 
sidered decisions,  both  in  England  and  this  country.  Richards  v.  Insurance 
Co.,  43  N.  H.  263;  Drury  v.  Cross,  7  Wall.  299;  Improvetnent  Co.  v.  Terrell, 
L.  R.  10  Eq.  168;  Nathan  v.  Whitlock,  9  Paige,  152;  2  Story,  Eq.  Jur.  §  1252; 
Railroad  Co.  v.  Bee,  48  Cal.  398;  Crandall  v.  Lincoln,  52  Conn.  73;  Warner  v. 
Hopkins,  111  Pa.  St,  328, 2  Atl.  Rep. 83;  2 Mor.  Priv.  Corp.  (2d  Ed.)  §  787,  notes 
2  and  3;  Taylor  v.  Taylor,  74  Me.  582.    The  defendant  corporation  is  a  citi- 
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zen  of  N&w  xiHiupshire,  created  by  and  subject  to  the  laws  of  tbat  state,  under 
which  an  assignment  with  preferences  is  invalid.  Gen.  Laws  2^.  H.  c.  140, 
§  1;  Coats  V.  Dannell,  94  N.  Y.  168.  See,  also,  Johnson  v.  8}iarp,  31  Ohio 
St.  611;  Benedict  v.  Parmenter,  IS  Gray,  88;  Chafes  v.  Bank,  71  Me.  514. 
To  hold  this  assignment  valid  would  be  to  hold  that  a  foreign  corporation 
can  make  an  assignment  here  which  is  contrary  to  the  laws  of  the  state  cre- 
ating it,  and  which  could  be  set  aside  here,  if  it  were  a  domestic  corporation, 
by  proceedings  in  insolvency,  as  in  contravention  of  the  statutes  of  this  com- 
monwealth. If  it  be  argued  that  this  court  has  not  jurisdiction  to  grant  the 
prayers  of  the  bill,  we  submit  it  is  within  the  general  equity  jurisdiction  of 
this  court  to  set  aside  fraudulent  conveyances  at  the  suit  of  a  creditor.  In 
this  case,  it  is  found  that  the  action  of  the  defendant  corporation  in  making 
the  assignm^t  was  especially  aimed  at  the  complainants.  Pub.  St.  Mass.  c. 
151.  And  tiie  bill  can  be  maintained  by  a  simple  creditor.  Weis  v.  Qoetter, 
72  Ala.  259;  1  Story,  Eq.  Jur.  (13th  Ed.)  p.  356 et  seq. ;  Cromptan  v.  Anthony, 
13  Allen.  38;  Warner  v.  Hopkins,  111  Pa.  St.  828. 2  AtL  Rep.  83:  Mining 
Co.  V.  AUoelU  L.  R.  7  Eq.  347;  dmro  v.  Gray,  4  How.  Pr.  166;  2  Mor.  Priv. 
Corp  (2d  Ed.)  §  797.  Where  a  diversion  or  waste  of  the  assets  of  an  insolv- 
ent corporation  is  threatened  in  violation  of  equitable  rights  of  creditors,  a 
a  court  of  equity  will  grant  an  injunction,  and  appoint  a  receiver  at  tlje  suit 
of  one  who  is  either  a  judgment  or  simple  creditor;  or  even  though  his  debt 
be  not  due.  2  Mor.  Priv.  Corp.  §  860,  and  cases  cited;  Id.  g  863.  See,  also, 
Innes  v.  Lansing,  7  Paige,  583;  Whitoomh  v.  Fawle,  7  Abb.  N.  C.  295.  Nor 
is  the  fact  that  the  defendant  corporation  is  a  foreign  corporation  material, 
the  defendant  having  appeared  generally.  Desperv,  Water- Meter  Co,,  137 
Mass.  252;  Insurance  Co,  v.  French,  18  How  407.  And  the  court  may  ap- 
point a  receiver  of  a  foreign  corporation  where  the  officers  reside  in  this  com- 
monwealth, and  its  property  is  situated  here.  Beach,  Hec.  §  427;  High,  Rec. 
(2d  Ed.)  §  305,  note  2;  Murray  v.  Vaiiderhilt,  39  Barb.  140.  And  see.  espe- 
cially, Redmond  v.  Hoge,  3  Hun,  171  The  defendant  Gilbert  N.  Hall  was 
chnrgeable  with  knowledge  of  tiie  fraudulent  intent  of  the  assignment  by 
reason  of  the  knowledge  of  his  agent,  Charles  H.  Hall.  Jewett  v.  Carter,  132 
Mass.  335;  Rogers  v.  Palmer,  102  U  S.  263;  Story.  Ag.  §§  140,  452.  He 
^nnot,  therefore,  hold  the  propeity,  as  against  the  creditors  of  the  corpora- 
tion, and  should  be  ordered  to  restore  it. 

Champlin,  Ryther  (fr  WenttDorth,  and  John  JET.  Wigmore,  for  defendants. 

An  insolvent  debtor  may  at  common  law,  and  in  the  absence  of  an  insolvent 
law  applicable  to  his  case,  assign  his  property,  entirely  or  in  part,  to  a  cred- 
itor, by  way  of  payment,  even  though  a  preference  Is  thereby  given  to  the  ex- 
clusion of  other  creditoi-s;  and  such  a  transfer  cannot  be  set  aside  on  any 
ground,  (Qreen  v.  Tanner,  8  Mete.  421;  Banfleld  ▼•  Whipple,  14  Allen,  13; 
Penniman  v.  Cole,  8  Mete.  496;  Potter  v.  Belden,  105  Mass.  11;  Bank  v. 
Refinery,  109 Mass.  38;  Gardner  v. Lane,  9  Allen,  492;  Biddings  v.  Sears,  115 
Mass.  505,)  provided  there  is  no  actual  fraudulent  intent;  that  is,  according 
to  the  cases,  that  no  secret  trust  is  agreed  on  in  favor  of  the  debtor,  by  which 
some  advantage  is  secured  to  him.  Banfleld  v  Wfdpple,  14  Allen,  13;  Rice 
V.  Cunningham,  116  Mass.  466;  Sleeper  v.  Chapman,  121  Mass.  408.  And 
an  insolvent  corporation,  by  its  directors,  has  the  same  power  as  a  natural 
person  to  assign  its  property  to  a  creditor,  giving  a  preference  thereby.  Sar- 
gent V.  Webster,  13  Mete.  497;  Pond  v.  Framingham,  130  Mass.  194;  2  Mor. 
Priv.  Corp.  8  802,  note  3;  Burrill,  Assignm.  (2d  Ed.)  §  101 ;  Bump,  Fraud.  Con  v. 
350,  396.  Even  if  the  ifisolvency  law  were  applicable,  only  the  assignee  in 
insolvency  could  set  the  preference  aside;  no  creditor  could.  Potter  v.  Belden, 
supra;  Penniman  v.  Cole,  supra;  Gardner  v.  Lane,  supra;  Bank  v.  Refln^ 
sry,  supra.    But  in  the  present  case  not  even  the  assignee  in  insolvency  could 
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set  it  aside,  for  the  insolvent  act  of  this  state  does  not  apply  to  foreign  corpo* 
rations,  (Pub.  St.  c.  157,  g  127;)  and  therefore  its  provisions  cannot  affect  the 
defendant  corporation,  [Sargent  v.  Webster,  13  Mete.  503;  Carpenter  v.  Ctish* 
man,  121  Mass.  265.)  But  even  if  the  assignment  had  been  one  which  could 
be  set  aside  by  a  cr^itor,  as  being  in  fraud  of  creditors,  a  creditor  at  large 
cannot  do  so.  If  the  proceedings  had  been  at  law,  only  a  creditor  having  an 
execution,  attachment,  or  other  similar  legal  process  could  set  aside  the  assign- 
ment. Bump,  Fraud.  Conv.  462;  Russ  v.  Butterfleld,  6  Cush.  242.  And 
where  the  proceeding  is  in  equity,  as  here,  the  creditor  must  first  have  ob- 
tained a  judgment,  which  the  plaintiff  has  not  done.  Bump,  Fraud.  Ck>nv. 
534;  Burrill,  Assignm.  746;  Castoell  v.  Caswell,  28  Me.  232.  In  apparently 
only  two  cases  in  this  commonwealth  in  which  such  a  bill  has  been  brought 
the  creditor  in  the  one  instance  (Trow  v  Lovett,  122  Mass.  571)  had  ob- 
tained a  judgment,  which  the  court  intimated  was  essential  to  his  case;  in 
the  other,  ((biddings  v.  Sears,  115  Mass.  508,)  the  court  intimated  doubts,  no 
judgment  appearing  to  have  been  obtained,  whether  they  had  jurisdiction  of 
the  bill.  But,  though  no  direct  decision  can  be  found  in  Massachusetts,  the 
general  rule  (see  Bump  and  Burrill,  above)  is  undoubted.  See  Thornton  v. 
HaUtoay  Co,,  123  Mass.  35;  Carver  v.  Peck,  1:81  Mass.  293;  and  Remington 
V.  Bay  Co.,  140  Mass.  496,  498,  5  N.  £.  Kep.  292.  An  assignment  of  per- 
sonal property  is  governed  by  the  law  of  the  place  where  it  is  made,  irrespect- 
ive of  the  domicile  of  the  parties  to  the  transfer.  Burrill,  Assignm.  §§  310, 
311.  This  assignment  comes  within  the  principle  of  the  well-known  rule  of 
Taylor  v.  InHuranf:e  Co.,  14  Allen,  353,  and  May  v.  Wannemac?ier,  111  Mass. 
202.  The  plaintiff  has  argued  that  the  provision  in  the  assignment  author- 
izing the  assignee  to  receive  payment  of  debts  by  installments,  and  to  com- 
pound with  debtors  of  the  company,  renders  the  assignment  void.  Such  a 
provision,  however,  is  valid.  Burrill,  Assignm.  §  228.  Assignees  have  au- 
thority to  do  so,  even  if  it  is  fiot  expressly  given  in  the  assignment.  Id.  § 
401.  The  provision  authorizing  the  assignee  "to  carry  on  the  business,  with 
a  view  to  the  gradual  winding  up  of  the  same,"  is  valid,  and  the  assignee  has 
such  power,  even  apart  from  tlie  assignment.  Id.  §  396;  Woodward  v.  Mar- 
shall, 22  Pick.  474.  So  the  provision  authorizing  the  assignee  to  employ  the 
.agents  of  the  corporation  to  assist  in  managing  and  closing  the  business  la 
legal.  Burrill,  Assignm.  §  371;  Shattiick  v.  Freeman,  1  Mete.  14.  That 
the  assignment  did  not  state  the  amount  of  the  claim  of  Gilbert  Hall,  the  cred- 
itor, is  immaterial.  It  is  not  necessary  to  insert  the  amount  of  the  debt. 
Burrill,  Assignm.  §  146.  It  is  proper  to  direct  the  assignee  to  return  the 
surplus,  if  any,  to  the  debtor.  Id.  §  207,  and  note  4.  A  majority  of  the  di- 
rectors form  a  quorum,  in  the  absence  of  a  different  regulation,  and  a  majority 
of  tiie  quorum  are  competent  to  decide.  Sargent  y,  Webster,  13  Mete  497; 
Ang.  &  A.  Corp.  §  495;  Brice,  Ultra  Vires,  39, 647 ;  2  Mor.  Priv.  Corp.  §8  635, 
675;  Bescher  v.  Rolling-Mill  Co.,  45  Mich.  103,  109,  7  N.  W.  Rep.  695.  The 
plaintiff  asks  that  a  receiver  be  appointed  to  take  possession  of  the  property 
of  the  corporation,  and  to  wind  up  and  liquidate  its  affairs.  To  this  it  is  to 
be  said  that  the  bill  does  not  indicate  that  its  purpose  is  the  winding  up  of  the 
affairs  of  the  company  No  facts  are  alleged  upon  which  such  a  conclusion 
can  be  based.  High,  Rec.  §  288;  Aldr.  Eq.  PI.  &  Pr.  241;  Pub.  St.  c.  105,  g§ 
40-44. 

W.  Allen,  J.  The  first  question  presented  is  whether  it  was  competent 
for  the  justice  who  heard  the  case  to  find,  upon  the  facts  reported,  that  the 
assignment  was  made  with  the  intent  to  hinder,  del^y,  and  defraud  creditors 
of  the  company.  It  may  be  assumed  that  Gilbert  N.  Hall,  the  assignee^  was 
a  creditor  of  the  company,  and  that  the  ostensible  purpose  of  the  assignment 
was  to  secure  payment  to  him,  and  that  the  company  had  a  right  to  give  a 
preference  to  him  over  other  creditors,  and  that  the  detriment  to  other  cred- 
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itors  resulting  from  the  preference  was  not  fraudulent,  or  evidence  of  fraud* 
as  to  them.  A  creditor  receiving  a  conveyance  in  preference  to  other  cred- 
itors stands  in  no  better  position  than  a  purchaser  for  value;  and  in  either 
case  the  question  is  whether  one  purpose  of  the  conveyance  is  to  hinder,  de- 
lay, and  defraud  creditors.  The  distinction  made  by  Mr.  Chief  Justice  Biqe- 
Low  in  Banfleld  v.  Whipple,  14  Allen,  13,  is  enough  for  the  present  case.  He 
says:  "The  distinction  is  between  a  transfer  of  property  made  solely  by  way 
of  preference  of  one  creditor  over  others,  whicli  is  legal,  and  a  similar  trans- 
fer made  with  a  design  to  secure  some  benefit  or  advantage  therefrom  to  the 
debtor,  which  is  fraudulent  and  illegal."  See,  also,  Giddings  y.8ears,  115 
Mass.  505.  The  material  facts  bearing  on  the  intent  and  purpose  of  the  as- 
signment can  be  briefly  stated.  Charles  H.^Hall  owned  one-half  of  the  stoclc 
of  the  company,  and  was  its  president,  treasurer,  and  manager.  He  lent 
money  to  the  company,  which  he  borrowed  for  the  purpose  of  his  brother  Gil- 
bert N.  Hall,  and  for  which  be  gave  partial  security  upon  his  own  property 
The  company  subsequently  voted  to  give  its  notes  to  Charles  H.  Hall,  "or  to 
whom  he  may  desire,'-  to  cover  said  money  lent  by  him  to  the  company;  and 
Charles  H.  executed  notes  of  the  company,  payable  to  the  order  of  Gilbert 
N.,  for  the  amount,  which  notes  constitute  the  debt  of  Gilbert  N.,  to  secure 
which  the  assignment  in  question  was  made.  Charles  H.  acted  for  Gilbert 
N.,  in  the  matter,  under  full  authority,  and  having  the  entire  management 
of  the  matter.  Charles  H.  retained  the  notes  in  his  possession  until  the  as- 
signment, and  no  entry  of  them  was  made  in  the  books  of  the  company  The 
assignment  was  made  September  21,  1887.  The  plaintiff  had  been  selling 
goods  to  the  company  for  more  than  two  years  prior  to  August,  1887,  and  for 
a  year  before  that  time  the  company  had  been  unableto  meet  its  notes  at  mar 
turity,  and  had  been  assisted  by  the  plaintiff  by  advances  in  cash  to  pay  its 
notes.  On  the  23d  of  August,  1887.  the  company  showed  a  statement  of  its 
condition  to  the  plaintiff,  and  negotiations  continued  between  the  parties  un- 
til the  assignment,  in  regard  to  the  terms  upon  which  the  plaintiff  would 
grant  an  extension  of  the  time  of  payment  of  their  debt,  and  give  further 
credit  to  the  company.  At  least  as  early  as  September  17th,  four  days  before 
the  assignment,  the  company  had  given  up  any  intention  to  make  an  arrange- 
ment with  the  plaintiffs,  and  the  assignment  to  Gilbert  N.  Hall  had  been  de- 
termined on ;  but  the  pretense  of  negotiations  with  the  plaintiffs  was  kept  up, 
and  letters  and  telegrams  sent  to  them  for  the  purpose  of  deceiving  them,  and 
preventing  tbem  from  taking  legal  measures  to  collect  their  debt.  On  the 
19th  of  September,  a  suit  was  commenced,  by  direction  of  Charles  H.  Hall,  on 
the  notes  to  Gilbert  N.,on  which  all  the  property  of  the  company  was  at- 
tached; and  on  September  21st,  at  a  meeting  of  the  directors  at  which  Charles 
H.  Hall  and  one  other  director,  Gilbert  N.  Hall,  and  one  other  peraon,  who 
was  counsel  for  the  company  and  Charles  H.,  were  present,  the  assignment 
which  had  been  prepared  under  the  direction  of  Charles  H.  was  adopted,  and  it 
and  the  notes  were  delivered  to  Gilbert  N".  Hall.  In  the  assignment  there  are 
provisions  for  carrying  on  the  business,  extracts  from  which  are  as  follows: 
"The  party  of  the  second  part  may,  in  his  discretion,  carry  on,  in  the  name 
of  the  party  of  the  first  part  or  otherwise,  the  business  as  carried  on  by  the 
party  of  the  first  part,  with  a  view  to  the  gradual  winding  up  of  the  same, 
instead  of  immediately  selling  the  same;  and,  for  the  purpose  of  such  carry- 
ing on  and  winding  up,  he  may  employ  or  authorize  the  employment  of  any 
of  the  agents  of  the  party  of  the  first  part,  as  manager  or  managers  of  said 
business;  ♦  *  ♦  and  it  is  agreed  and  declared  that,  for  the  purpose  of 
carrying  on,  as  aforesaid,  the  said  business,  it  shall  be  lawful  for  the  party  of 
the  second  part  from  time  to  time,  at  the  expense  of  the  estate  hereby  trans- 
ferred, to  procure,  by  purchase,  lien,  or  otherwise,  such  stock  in  trade,  fixt- 
ures, materials,  chattels,  and  articles  as  he  shall  think  fit.''  Gilbert  N.  Hall 
took  formal  possession  of  the  property,  but  left  it  in  charge  of  Charles  H. 
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Hall,  as  his  agent,  who  continued  to  carry  on  the  business  nntil  the  filing  of 
the  bill  in  this  case. 

Not  taking  into  account  facts  stated  in  the  report,  and  perhaps  some  before 
adverted  to,  which  are  equally  consistent  with  an  intent  to  prefer  Gilbert  N. 
Hall  and  an  intent  to  secure  the  continuance  of  the  business,  it  appears  that 
Charles  H.  was  a  creditor  of  the  company  for  the  amount  which  was  secured 
by  the  notes  to  Gilbert  K. ;  that  Charles  H.  acted  for  the  company,  and  also 
acted  for  Gilbert  N. ;  that  his  interest  personally,  and  as  the  representative 
of  the  company  and  of  Gilbert  N.,  was  that  the  property  of  the  company 
should  not  be  sold  to  pay  its  creditors,  whether  himself,  Gilbert  N,,  or  the 
plaintiffs,  but  should  be  continued  in  the  business;  that  his  objtKSt,  and  the 
object  of  the  company  in  the  negotiations  with  the  plaintiffs,  was  to  prevent 
the  property  of  the  company  from  being  taken  to  pay  its  debts,  and  to  secure 
its  continued  use  in  the  business;  that  the  attachment  was  made  by  Charles 
H.,  not  to  secure  the  debt  to  Gilbert  N.,  but  to  prevent  the  attachment  of  the 
property  by  the  plaintiffs  before  the  intended  assignment  could  be  perfected; 
and  that  the  purpose  of  the  assignment  was  to  prevent  the  property  from  be- 
ing attached  by  the  plaintiffs,  and  to  continue  its  use  in  the  business.  The 
evidence  was  clearly  competent  to  prove  these  facts,  and  to  authorize,  if  it 
did  not  in  law  require,  the  finding  that  the  intent  of  both  parties  to  the  as- 
signment was  to  hinder,  delay,  and  defraud  creditors  of  the  company.  See 
Dun?iam  Y.  Waterman,  17  N.  Y  1;  Jones  v.8yer,  52  Md.  211;  Spencer  v. 
aiaUr,  4  Q.  B.  Div.  13;  Gardner  v.  Bank,  95  III.  298. 

Pub.  tit.  c.  151,  §  3,  gives  jurisdiction  in  equity  to  reach  and  apply,  in  pay- 
ment of  a  debt,  any  property  of  a  debtor  liable  to  be  attached  or  taken  on  exe- 
cution in  a  suit  at  law  against  him,  and  fraudulently  conveyed  by  him  with 
intent  to  defeat,  delay,  or  defraud  liis  creditors.  This  provision  was  first  en- 
acted in  St.  1875,  c.  235.  Before  thnt  statute,  a  creditor  could  reach  property 
of  lus  debtor,  fraudulently  conveyed,  by  attachment  and  execution  in  a  suit 
at  law.  The  statute  gave  him  a  convenient  remedy  in  equity  to  enforce  the 
same  right.  A  bill  under  the  statute  is  not  a  creditors'  bill,  or  primarily  a 
bill  to  reach  property  which  cannot  be  come  at  to  be  attached  or  taken  on  exe- 
cution, but  a  bill  to  enforce  the  right  of  a  creditor  to  take  property  of  his 
debtor  on  execution.  The  bill  is  brought  by  a  single  creditor  in  his  own  be- 
half, and  under  the  decree  the  property  will  be  applied  to'  his  debt.  Powers 
v.  Raymond,  137  Mass.  483;  Squire  v.  Lincoln,  Id.  399;  Trow  v.  Lovett,  122 
Mass.  571;  Qiddings  v.  Seara^  115  Mass.  508.    Decree  for  plaintiff. 


(147  Mass.  870) 

Cooper  «.  Cooper  et  aU 

(Supreme  Judicial  Court  of  Massachuaette.    Suffolk.    September  S,  188S.) 

ASBUMPSXT— Work  and  Labor— Bt  Wifb  for  Sufposbd  Husbaitd. 

A  woman  married  a  man  and  lived  with  him  till  his  death,  but  afterwards  learned 
that  he  bad  a  former  wife,  still  living,  and  not  divorced.  Held^  that  she  oould  not 
recover  in  an  action  of  contract  against  his  administrator  for  hor  services  in  keep- 
ing house  for  him  during  his  liie.^ 

Exceptions  from  superior  court,  Suffolk  county;  Baoon.  Judge. 

>  Where  it  is  shown  that  the  person  rendering  services  is  a  member  of  the  family  of 
the  person  served,  and  receiving  support  therein,  a  presumption  of  law  arises  that  such 
ser^oes  were  gratuitous,  and  in  such  case,  before  the  person  rendering  the  service  can 
recover,  the  express  promise  of  the  party  served  must  oe  shown,  or  such  facts  and  cir- 
cumstances as  will  authorize  the  jury  to  find  that  the  services  were  In  the  expectation, 
by  one  of  receiving,  by  the  other  of  making,  compensation  therefor.  Eeegan  v.  Estate 
of  Malone,  (Iowa,)  17  N.  W.  Rep.  461.    See,  also,  on  the  necessity  of  showing  an  ex- 

Sress  promise  in  such  cases,  Ulrich  v.  Arnold,  (Pa.)  18  Atl.  Rep.  881,  and  note;  Ka- 
eira's  Appeal.  (Pa.)  5  AU.  Rep.  258,  and  note;  Neale  v.  Bngle,  (Pa.)  7  AtL  Rep.  61« 
and  full  note:  Ormsby  v.  Rhoades,  (Vt.)  10  Atl.  Rep.  72S,  and  note;  Mohley  v.  Webb, 
(Ala.)  8  South.  Rep.  813;  Doremus  v.  Lott,  1  N.  Y.  Supp.  793. 
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Contract  by  Mary  J.  Cooper,  otherwise  called  Mary  Townesend,  against 
John  F.  Cooper  et  aZ.,  administrators  of  the  estate  of  James  W  Cooper,  to 
recover  for  services  as  housekeeper  for  defendants'  intestate.  At  the  trial  in 
the  superior  court  the  presiding  judge  ruled  that  the  evidence  (the  substance 
of  which  is  stated  in  the  opinion)  did  not  show  any  express  contract  to  pay 
for  services,  and  that  when  the  parties  lived  together  as  husband  and  wife 
there  could  be  no  implied  contract  to  pay  for  the  same,  and  directed  a  verdict 
for  the  defendants,  to  which  ruling  and  direction  the  plaintiff  excepted. 

StUlman  3.  Allen  and  Thomas  Savage^  for  plaintifif. 

The  marriage  of  January,  1869,  between  plaintiff  and  defendants'  intes- 
tate,  was  void  ab  initio.  Pub.  St.  c.  145.  §  4.  The  plaintiff  is  therefore  barred 
from  any  claim  for  dower  or  alimony.  1  Bish.  Mar.  &  Div.  (6th  £d.)  §  301; 
Chase  y.  Chase,  55  Me.  21.  By  the  terms  of  the  statute  referred  to  she  is 
barred  from  the  rights  of  a  widow,  and  the  same  statute  pronounces  her  whole 
life  with  her  (supposed)  husband,  and  the  services  performed  for  him  during 
those  years,  not  those  of  a  wife,  but  of  an  outside  party.  The  entire  consid- 
eration of  her  contract  being  illegal,  her  only  remedy  is  to  sue  on  the  implied 
contract  of  intestate  to  recompense  her  for  her  service  and  labor.  Thurston 
V.  Fercivalf  1  Pick.  415;  Mete.  Cont.  7.  The  law  will  raise  an  implied  con- 
tract where  there  is  no  express  promise,  or  where  the  consideration  is  subse^ 
qnently  shown  to  be  illegal,  to  pay  for  services  performed  for  and  accepted 
by  another.  This  is  the  position  of  plaintiff  and  defendants'  intestate  in  the 
case  at  bar.  Defendants'  only  answer  is  that  the  labor  was  performed  gratu- 
itously, under  plaintiff's  belief  that  she  was  intestate's  wife.  But  said  be- 
lief, and  plaintiffs  action  in  accordance  therewith,  were  caused  by  intestate's 
own  false  representations,  willfully  made,  and  neither  he  nor  his  representa- 
tives will  be  allowed  to  take  advantage  of  his  own  wrong.  Cartwright  v. 
Bate,  1  Allen,  514.  A  woman  who  has  been  deceived  into  a  void  marriage 
with  a  man,  who  already  has  a  wife  living,  may,  on  discovering  the  decep- 
tion, sue  the  supposed  husband  for  damages  arising  from  his  fraudulent  act, 
and  for  services  during  cohabitation.  2  Bish.  Mar.  &  Div.  (6th  £d.)  §§  690, 
696;  Blossom  v.  Barrett,  37  N.  Y.  484.  This  action  in  assumpsit  survives 
against  intestate's  administrators,  and  is  the  proper  form  of  action  in  the 
premises.  If  a  man  taice  a  horse  from  another,  and  bring  him  back  again, 
the  owner  may  maintain  trespass  against  the  wrong-doer,  or,  after  his  death, 
an  action  for  the  use  and  hire  against  the  executor.  Lord  Mansfield,  in 
Hambly  v.  Trott,  Cowp.  871;  quoted  by  Jaokson,  J.,  in  Cummings  v.  Noyes, 
10  Mass.  485.  See,  also,  Jones  v.  Hoar,  5  Pick.  285,  286.  By  parity  of  rea- 
soning, the  plaintiff  may  now  bring  her  action  for  labor  and  service  performed, 
against  the  administrators  of  the  wrong-doer.  Both  they  and  the  heirs  are 
estopped  from  denying  the  liability.  Donnelly  y.  Donnelly,  8«B.  Mon.  118; 
Strode  v.  Strode^  8  Bush.  227.  There  are  two  causes  in  the  reports  where 
the  facts  were  almost  exactly  similar  to  those  in  the  case  at  bar.  Higgins  v. 
Breen^  9  Mo.  497;  Fox  v.  Dawson,  8  Mart.  (La.)  94. 

'W.  B,  French,  for  defendants. 

Upon  the  facts  stated,  there  is  no  basis  upon  which  an  implied  contract  can 
rest,  and  no  consideration  for  an  implied  promise.  Pelly  v.  Rawlins,  Peake 
Ad.  Cas.  226;  Osbojn  v.  Hospital,  2  Strange,  728;  Dearborn  v.  Bowman,  S 
Mete.  155;  Mc&ilvery  v.  Capen,  7  Gray,  523;  STiepfierd  v.  Young,  8  Gray, 
152;  James  v.  Cummings,  132  Mass.  78.  The  law  will  not  imply  a  promise 
to  pay  for  services  rendered  between  persons  living  in  the  relation  of  husband 
and  wife,  although  the  labor  was  performed  witliout  reference  to  their  cohab- 
itation.   Bobbins.  Y.  Potter,  11  Allen,  588,  98  Mass.  532. 

W.  AxLBN,  J.  The  plaintiff  and  James  W.  Cooper  intermarried  in  the 
year  1869,  and  lived  together  as  husband  and  wife  until  his  death,  in  1885. 
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After  his  death,  the  plai  ntiff  learned  that  a  former  wife,  from  whom  be  had  not 
been  divorced,  was  living,  and  brought  this  action  of  contract  against  liis  ad« 
ministrator,  to  recover  for  work  and  labor  performed  by  her  as  houselceeper 
while  living  with  the  intestate.  The  court  correctly  ruled  that  when  the 
parties  lived  together  as  husband  and  wife  there  could  be  no  implied  promise 
by  the  husband  to  pay  for  such  work.  The  legal  relations  of  the  parties  did 
not  forbid  an  express  contract  between  them,  but  their  actual  relations,  and 
the  circumstances  under  which  the  work  was  performed,  negatived  any  im- 
plication of  an  agreement  or  promise  that  it  should  be  paid  for.  Bobbins  v. 
Potter,  11  Allen,  588,  98  Mass.  532.  The  case  at  bar  cannot  be  distinguished 
from  that  cited,  unless  upon  the  grounds  that  the  plaintiff  believed  that  her 
marriage  was  legal,  and  that  the  intestate  induced  her  to  marry  him  by  falsely 
representing  that  he  had  been  divorced  from  his  former  wife.  But  the  fact 
that  the  plaintiff  was  led  by  mistake  or  deceit  into  assuming  the  relation  of  a 
wife,  has  no  tendency  to  show  that  she  did  not  act:  in  that  relation ;  and  the 
fact  that  she  believed  herself  to  be  a  wife  excludes  the  inference  that  the  so- 
ciety and  assistance  of  a  wife  which  she  gave  to  her  supposed  husband  was 
for  hire.  It  shows  that  her  intention  in  keeping  his  house  was  to  act  as  a 
wife  and  mistress  of  a  family,  and  not  as  a  hired  servant.  There  was  clearly 
no  obligation  to  pay  wages  arising  from  contract;  and  the  plaintiff's  case  is 
rested  on  the  ground  that  there  was  an  obligation  or  duty  imposed  by  law 
from  which  the  law  raises  a  promise  to  pay  money,  upon  which  the  action 
can  be  sustained.  The  plaintiff's  remedy  was  by  an  action  of  contract  for 
breach  of  promise  to  marry,  or,  if  she  was  induced  to  marry  by  false  repre- 
sentations, of  tort  for  the  deceit.  Blossom  v.  Barrett,  37  if.  Y.  434.  Her 
injury  was  in  being  led  by  the  promise  or  the  deceit  to  give  the  fellowship 
and  assistance  of  a  wife  to  one  who  was  not  her  husband,  and  to  assume  and 
act  in  a  relation  and  condition  that  proved  to  be  false  and  ignominious.  The 
duty  which  the  intest;ite  owed  to  her,  was  to  make  recompense  for  the  wrong 
which  he  had  done  to  her.  It  is  said  that  from  this  duty  the  law  raised  a 
promise  to  pay  her  money  for  the  work  performed  by  her  in  housekeeping. 
The  obligation  to  make  compensation  for  the  breach  of  contract  could  be  en- 
forced only  in  an  action  upon  the  contract.  The  obligation  to  make  recom- 
pense for  the  injury  done  by  the  tort  was  imposed  by  law,  and  could  be  en- 
forced only  in  an  action  of  tort.  It  was  not  a  debt  or  duty  upon  which  the 
law  raised  a  promise  which  would  support  an  action  of  contract.  The  same 
act  or  transaction  may  constitute  both  a  cause  of  action  in  contract  and  in 
tort,  and  a  party  may  have  an  election  to  pursue  either  remedy,  and  in  that 
sense  may  be  said  to  waive  the  tort  and  sue  in  contract.  But  a  right  of  ac- 
tion in  contract  cannot  be  created  by  waiving  a  tort,  and  the  duty  to  pay  dam- 
ages for  a  tort  does  not  imply  a  promise  to  pay  them,  upon  which  assumpsit 
can  be  mai nt^lined.  Jones  v.  Hoar,  5  Pick.  285;  Brovm  v.  Holhrook,  4  Gray, 
102;  Ferguson  v.  Carrington,  9  Barn.  &  C.  59.  See,  also.  Mete.  Cont.  9, 10; 
1  Chit.  Cont.  87;  Earle  v.  Cobum,  130  Mass.  596;  Milford  v.  Com,,  144  Mass. 
64, 10  N.  E.  Hep.  51Q.  But  the  objection  to  maintaining  the  plaintiff's  ac- 
tion lies  deeper!  The  work  and  labor  never  constituted  a  cause  of  action  In 
tort.  The  plaintiff  could  have  maintained.no  action  of  tort  against  the  intes- 
tate for  withholding  payment  for  her  work  and  Iat>or  in  housekeeping,  or  for, 
by  false  representations,  inducing  her  to  perform  the  work  without  pay.  The 
particular  acts  which  she  performed  as  a  wife  were  not  induced  by  the  deceit, 
so  that  e4ich  would  constitute  a  substantial  cause  of  action,  but  by  the  post* 
tion  which  she  was  deceived  into  assuming,  and  would  be  elements  of  dam- 
age in  an  action  for  that  deceit.  Labor  in  housekeeping  was  a  small  inci- 
dent to  a  great  wrong,  and  the  intestate  owed  no  duty,  and  bad  no  right  to 
single  that  out  and  offei  payment  for  it  alone,  and  the  offer  to  do  so  might 
well  have  been  deemed  an  aggravation  of  the  injury  to  the  plaintiff.  We  have 
been  referred  to  Biggins  v.  Breen,  9  Mo.  497,  and  Fox  v.  Dawson^  8  Mart. 
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(La.)  94,  as  decisions  contrary  to  the  conclusion  which  we  have  reached.  It 
does  not  appear  upon  what  ground  the  latter  case  was  decided.  The  former 
was  decided  in  favor  of  the  defendant,  the  administrator,  upon  technical 
grounds,  but  the  question  of  his  liability  was  considered.  It  was  assumed 
that  an  action  of  contract  could  have  been  maintained  against  the  intestate 
for  work  and  labor,  and  the  question  discussed  was  whether  the  action  would 
survive  against  his  administrator,  and  it  was  held  that  it  would.  Upon  the 
evidence  in  the  present  case  we  think  that  no  action,  certainly  no  action  of 
contract  for  the  cause  of  action  declared  on,  could  have  been  maintained 
against  the  intestate.  Even  if  the  intestate  had  been  liable  in  tort,  we  are 
not  prepared  to  assent  to  the  proposition  that  an  action  of  contract  will  lie 
against  an  administrator  for  a  tort  of  his  intestate,  for  which  no  action  of 
contract  could  have  been  sustained  against  him.  In  the  opinion  of  a  majority 
of  the  courts  the  entry  must  be:  exceptions  overruled. 


(147  Mass.  374) 

Commonwealth  v.  Welch. 
(Supreme  Judiektl  Ccfwrt  of  McaMudhu&etta,    Berkshire.    September  3i,  1888.) 

IsnoxicA.'vvsQ  Liquors— NxnsAKCE—CBiMiNXL  Prosecution. 

Under  Pub.  St.  Mass.  c.  101,  %%  6,  7,  providing  that  Whoever  keeps  or  maintains  a 
tenement  used  for  the  illegal  keeping  or  sale  of  intoxicating  liquor  shall  be  liable 
to  the  penalty  therein  specified,  one  who  holds  a  liquor  license  of  the  first  class  and 
also  a  common  victuaUer's  license,  but  does  not  hold  an  innholder's  license,  is  liable 
where  it  appears  that  he  kept  and  stored  quantities  of  intoxicating  liquor  in  a  rear 
room  adjoining  the  room  specified  in  the  license,  but  having  no  connection  or  com- 
munication with  it,  which  liquor  was  kept  for  the  purpose  of  being  sold  under  the 
license  in  the  room  specified  therein,  and  not  otherwise. 

Report  from  superior  court,  Berkshire  county;  Hammond,  Judge. 

Complaint  under  Pub.  St.  c.  101,  for  keeping  and  maintaining  a  liquor  nui- 
sance, between  May  1,  1887,  and  December  16th  following,  in  the  town  of 
North  Adams.  Trial  in  the  superior  court,  where  the  jury  returned  a  verdict 
of  guilty,  and  the  presiding  judge  reported  the  case  to  the  supreme  j.udicial 
court. 

A,  W,  Preston,  J  C,  Crosby  and  C,  J,  Parkhnrstt  for  defendant.  A.  /• 
Watertnan,  Atty.  Gen.,  for  the  Commonwealth. 

Morton,  C.  J.  It  appeared  at  the  trial  that  the  defendant  had  a  license  of 
the  first  class  under  Pub.  St.  c.  100,  §  10,  to  sell  intoxicating  liquor  in  a  cer* 
tain  room  in  a  building  called  the  '* Mansion  House,"  in  North  Adams, which 
room  was  particularly  designated  and  described  in  the  license;  that  he  had  no 
license  as  an  innholder;  that  during  a  part  of  the  time  covered  by  the  com- 
plaint he  kept  and  stored  large  quantities  of  intoxicating  liquor  in  a  rear 
room  adjoining  the  room  specified  in  the  license,  but  having  no  connection  or 
communication  with  it,  which  liquor  was  kept  for  the  purpose  of  being  sold 
under  the  license  in  the  room  specified  therein,  and  not  otherwise.  We  as- 
sume, in  favor  of  the  defendant,  though  it  is  not  directly  stated,  tiiat  he  had 
a  license  as  a  common  victualler*  We  are  of  opinion  that  the  superior  court 
rightly  ruled  that  such  keeping  in  the  rear  room  was  illegal.  The  statute 
provides  that  a  license  of  the  first  class  shall  be  issued  only  to  a  person  who 
holds  a  license  as  an  innholder  or  a  common  victualler,  and  that  it  "shall 
specify  the  room  or  rooms  in  which  such  liquor  shall  be  sold  or  kept  by  a  com- 
mon victualler."  It  further  provides  that  "no  person  licensed  as  aforesaid, 
and  not  licensed  as  an  innholder,. shall  keep,  sell,  or  deliver  any  such  liquors 
in  any  room  or  part  of  a  building  not  specified  in  his  license  as  aforesaid." 
Pub.  St.  c.  100,  g  9,  cl.  5.  This  last  provision  is  not  merely  a  condition  of 
the  license,  but  is  a  substantive  provision  relating  to  premises  not  covered  by 
the  license,  and  a  violation  of  it  is  punishable  under  Pub.  St.  c.  100,  §  18.  It 
is  a  part  of  the  scheme  of  the  statute  that  the  public  officers  may  at  any  time 
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ester  upon  the  licensed  premises  to  ascertalQ  the  manner  in  which  the  busi- 
ness is  conducted,  and  to  examine  the  quality  and  purity  of  the  liquors  kept 
lor  sale.  Pub.  St.  c.  100,  §  15.  This  furnishes  a  reason  why  all  liquor  kept 
for  sale  should  be  kept  in  the  licensed  premises,  which  are  open  to  the  inspec- 
tion and  examination  of  the  public  officers.  But  whatever  may  be  tlie  rear 
son,  the  statute  is  explicit,  and  clearly  prohibits  a  licensee  of  the  first  class 
from  keeping  liquors  intended  for  saJe  in  any  other  place  except  the  room 
or  rooms  specified  in  the  iicense.  It  follows  that  upon  the  facts  of  this  case 
the  defendant  was  guilty  pf  the  illegal  keeping  of  intoxicating  liquors  in  the 
rear  room,  and  that  he  is  liable  to  a  complaint  or  indictment  under  Pub.  St. 
c.  101,  §§  6,  7,  which  provides  that  whoever  keeps  or  maintains  a  tenement 
used  for  the  illegal  keeping  or  sale  of  intoxicating  liquor  shuU  be  liable  to  the 
penalty  therein  specified.    Judgment  on  the  verdict. 


a47  Mass.  8S0) 

Commonwealth  v.  Hotjle. 
(Supreme  Judicial  Court  of  MasaachusetU,    Berkshite.    September  27, 1888.) 

1.  iNToxiOATiHe  LiQuoBS— Sales  to  Minobs— Salbs  bt  Sbbvant— Ikstboction. 

On  the  trial  of  an  indictment  for  maintaining  a  liquor  nuisance,  the  prosecatlon 
sought  to  charge  the  defendant,  who  had  a  license,  with  Illegal  sales  oy  his  bar- 
keeper to  a  minor.  Held,  that  an  instruction  that,  **  nothing  to  the  contrary  ap- 
pearing, evidence  of  a  sale  by  a  servant  in  his  master's  shop  of  his  master's  goods 
there  kept  for  sale  would,  if  believed,  warrant  the  jury  in  finding  the  sale  was  au- 
thorized oy  the  master,  and  that  this  would  be  so  although  the  defendant  was  not 
on  the  premises  at  the  time  the  sale  was  made, "  was  not  erroneous.' 

2.  Cbimxnal  Law— Tbial— Instbuctions — Opinion  ox  Evidbnob. 

The  court  instructed  the  jury  that  it  seemed  that  there  was  no  way  consistent 
with  the  prisoner's  innocence  to  ex]i)lain  the  testimony,  except  that  the  witnesses 
committed  perjury,  but  subsequentlv  told  them  that  if  they  could  explain  the  testi- 
mony otherwise,  they  must  acquit  the  prisoner.  Held,  that  the  instructioiis  were 
sufficiently  favorable  to  the  prisoner. 

Indictment  against  the  defendant,  Greorge  L.  Houle,  for  maintaining  a  liq- 
uor nuisance.  Trial  in  the  superior  court,  before  Hammond,  J.»  whei^e  the 
jury  returned  a  verdict  of  guilty,  and  the  defendant  excepted. 

H.  C.  Joyner  and  William  Turtle^  for  defendant. 

The  instructions  given  were  erroneous.  By  them  it  was  not  made  clear 
that  the  commonwealth  must  prove  the  guilt  of  the  defendant,  or  prove  that 
the. sale  was  authorized  by  the  defendant,  but,  on  the  contrary,  a  fair  and  nat- 
ural interpretation  of  the  Instructions  would  be  that  the  defendant  must  prove 
that  a  sale  made  by  his  bar-tender  was  made  without  the  knowledge  or  con- 
sent of  defendant,  and  against  his  instructions.  In  other  words,  tliat  if  the 
commonwealth  proved  a  sale  by  the  bar-tender  in  the  defendant's  shop,  of  the 
defendant's  liquors  there  kept  for  sale,  tills  would  warrant  the  jury  in  finding 
the  defendant  guilty,  unless  the  defendant  proved  the  contrary,  or,  in  the  lan- 
guage of  the  court,  made  the  contrary  appear.  Com,  Vi  BrianU  142  Mass. 
463,  8  N.  E.  Rep.  338;  Com.  v.  Futriam,  4  Qray,  16;  Com.  v.  Stevenson,  142 
Mass.  466,  8  N.  £.  Rep.  841;  Com.  v.  Eayes,  145  Mass.  289, 14  N.  £.  Rep. 
151;  Com.  y.  Dunbar ^  9  Gray,  298. 

A.  J.  Waterman^  Atty.  Gen.,  for  the  Commonwealth. 

The  motion  to  quash  was  properly  overruled.  The  allegation  that  the  de- 
fendant kept  a  building,  place,  and  tenement,  is  not  open  u)  objection.  The 
word  *' place"  is  broad,  and  includes  building  and  tenement,  as  building  includes 
tenement.  Com.  v.  Bossidy^  112 Mass.  278;  Com.  v.  Weloh,  2  Allen,  510;  Com. 
v.  Oodley,  11  Gray,  454;  Com.  v.  Jones,  142  Mass.  575, 8  N.  E.  Rep.  603.  The 
dictum  of  the  court  in  Cofn.  v.  Jones  is  not  decisive  in  this  case,  as  the  con- 

1 8«e  note  at  end  of  oas6k 
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Btruction  impliedly  given  to  the  word  "place"  in  that  case  was  under  a  different 
statute  (act  1882,  c.  220»  §  1.)  To  hold  t)  at  the  definition  there  given  to  the 
word,  as  applicable  to  this  case  and  statute,  would  be  to  restrict  the  meaning 
of  it  to  a  narrow  limit,  and  one  not  justified  by  its  accepted  scope  and  use. 
The  allegation  that  the  premises  were  "used  for  the  illegal  sale  and  illegal  keep- 
ing" of  intoxicating  liquors,  charged  but  one  offence,  and  evidence  that  they  had 
been  used  for  either  would  have  been  suflBcient.  Com,  v.  Currant  119  Mass.  206 ; 
Co7n.  Y.Dolan,  121  Mass.  374;  Com.  v.  Nichols,  10  Allen,  199;  Com.  v.  Tay, 
146  Mass.  146,  16  N.  E.  Rep.  503.  The  court  rightly  declined  to  give  the  in- 
structions requested  by  the  defendant.  Those  given  were  clearly  correct,  and 
in  accordance  with  the  decision  in  Com.  v.  Hayes,  145  Mass.  295,  14  N.  E. 
Hep.  151.  The  instructions  as  to  the  alternative  explanation  to  be  made  of  the 
testimony  of  the  witnesses,  as  amended,  were  correct,  and  not  open  to  objec- 
tion.   Com.  V.  Clifford,  145  Mass.  97,  13  N.  E.  Bep.  345. 

Devbns,  J.  The  defendant  held  a  license  of  the  first  and  fourth  class  to  sell 
intoxicating  liquors  at  his  hotel,  which  was  the  place  he  was  indicted  for  keep- 
ing and  maintiuning  as  a  liquor  nuisance  The  commonwealth  sought  to  es- 
tablish its  case  by  proving  several  sales  of  liquor  to  minors,  made  by  the  bar- 
keeper of  the  defendant  at  the  hotel  in  question.  While  the  jury  were  in- 
structed that  the  defendant  would  not  be  respunsible  for  such  safes  if  made 
without  his  knowledge,  the  defendant  in  no  way  participating  therein,  nor 
approving  nor  countenancing  such  sales,  they  were  further  instructed  "that, 
nothing  to  the  contrary  appearing,  evidence  of  a  sale  by  a  servant  in  his  mas- 
ter's shop  of  his  master's  goods  there  kept  for  sale,  would,  if  believed,  war- 
rant the  jury  in  finding  the  sale  was  authorized  by  the  master,  and  that  this 
would  be  so  although  the  defendant  was  not  on  the  premises  at  the  time  the 
sale  was  made."  The  instruction  also  submitted  the  whole  question  of  the 
authority  of  the  bar-keeper  to  the  jury,  under  all  the  circumstances  of  the 
case,  stating  that  there  was  no  presumption  of  law  either  way.  This  left 
the  weight  of  the  evidence  offered  by  the  commonwealth,  and  the  inferences 
to  be  drawn  from  it,  entirely  to  the  jury,  and  is  in  accordance  with  the  view 
expressed  in  Com.  v.  Briant,  142  Mass.  463,  8  N.  E.  Rep.  338.  It  was  as  a 
question  of  fact  solely  that  the  jury  were  to  determine  whether  an  authorized 
sale  by  the  bar-keeper  had  been  proved,  and  the  jury  were  permitted  to  make 
this  inference  if,  under  all  the  ciix^umstances,  they  should  see  fit  to  do  so.  In 
Com.  V.  Hayes,  145  Mass.  289,  14  N.  E.  Rep.  151,  it  is  also  intimated  that  in- 
structions precisely  similar  to  those  given  in  the  case  at  bar  would  be  unob- 
jectionable. 

The  instruction  of  the  court  that  there  would  seem  to  be  no  other  way  con- 
sistent with  the  defendant's  innocence,  by  which  the  testimony  of  the  wit- 
nesses could  be  explained  except  upon  the  theory  that  they  had  committed  per- 
jury, was  distinctly  modified  by  the  court,  and  the  jury  were  then  instructed 
that  if  they  could  explain  the  testimony  of  these  witnesses  upon  any  other 
theory  than  that  these  witnesses  had  committed  perjury,  it  was  their  duty  to 
do  so,  and  that  this  question  was  left  to  them.  Whether  the  instruction  as 
originally  given  was  correct,  need  not  be  considered,  as  the  jury  must  have 
understood  it  to  have  been  withdrawn,  and  that  subsequently  given  to  have 
been  substituted  therefor.  Com.  v.  Clifford,  145  Mass.  97, 13  N.  E.  Rep.  845. 
As  finally  given,  we  see  no  objection  to  it;  indeed,  the  instruction  was,  so  far 
as  it  went,  favorable  to  the  defendant.  The  testimony  of  ttie  witnesses  had 
been  direct  as  to  the  sales.  The  instruction  made  it  the  duty  of  the  jury,  if 
this  testimony  could  be  explained  upon  any  other  theory  than  that  of  perjury, 
to  thus  explain  it  for  the  benefit  of  the  defendant.  The  whole  charge  is  not 
before  us,  but  only  such  part  as  the  defendant  has  selected  for  exception.  It 
is  not  to  be  inferred  that  the  court  failed  to  instruct  the  jury  that  the  defend- 
ant was  to  be  presumed  innocent,  and  that  it  was  for  the  commonwealth  to 
v.l7N.E.nos.l6,17 — 57 
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prove  his  guilt  beyond  reasonable  doubt.  Still  less  is  it  to  be  inferred  that  be- 
cause the  jury  were  told  that  if  the  direct  evidence  could  be  explained  upon 
any  other  theory  than  that  of  perjury,  it  should  be  so  explained  that  they  were 
not  also  made  fully  to  understand  that  if  the  witnesses  for  the  commonwealth 
failed  to  command  their  confidence,  or  were,  in  their  opinioni  guilty  of  perjury, 
that  the  defendant  was  entitled  to  an  acquittal.    Exceptions  overruled. 

NOTE. 

INT0XI0ATI170  Liquors— Illegal  Saliss— Pbinoifal'b  Liabtlitt  for  Salbs  bt  AasiST. 
On  an  indictment  for  Belling  liquor  to  a  minor,  evidence  of  previous  general  instruc- 
tions by  defendant  to  his  servants  not  to  furnish  tiquors  to  mmors  is  immaterial,  where 
it  is  admitted  or  conclusively  appears  that  the  particular  sale  charged  was  made  with 
his  knowledge  and  approval.  State  v.  MueUer,  (Minn.)  88  N.  W.  Rep.  091.  Where  it 
positively  appears  that  defendant  must  have  known  of  the  sale  by  his  servant,  an  in- 
struction that  he  was  liable  whether  he  knew  of  it  or  not,  is  harmless,  if  error  at  alL 
People  V.  RUey,  (Mich.)  88  N.  W.  Rep.  922.  But  it  is  held  in  People  v.  Parks,  18  N. 
W.  Rep.  618,  tnat  under  the  Michiga/n  statute  of  1881,  a  liquor  dealer  cannot  l^  held 
crunmally  responsible  for  the  illegal  sale  of  liquor  by  his  clerk,  without  his  knowl- 
edge. But  he  is  so  responsible  where  the  sale  is  made  with  his  knowledge  and  consent. 
State  V.  Skinner,  (Kan.)  8  Pac.  Rep.  420.  And  it  was  held  in  West  Virginia,  in  the  case 
of  State  V.  Denoon,  5  IS.  E.  Rep.  815,  that  a  druggist  is  liable  for  an  iUegal  sale  of  liquors 
by  his  clerk,  though  such  sale  is  made  without  his  knowledge,  and  contrary  to  his  in- 
structions. The  same  doctrine  is  upheld  under  the  MissisHppl  statute.  Teasdale  v. 
State,  3  South.  Rep.  245.  The  proprietor  of  a  saloon  is  responsible  for  the  act  of  his  bar- 
keeper in  unlawfully  keeping  open  such  saloon  on  Sunday.  He  must,  at  his  peril,  see 
that  it  is  kept  closed.  People  v.  Blake,  (Mich.)  18  N.  W.  Rep.  860;  People  v.  Roby, 
Id.  865. 


(122  III.  1) 

Spies  et  ah  v.  People. 
{Supreme  Court  of  Illinois.) 
For  majority  opinion,  see  12  N.  E.  Rep.  865. 

Mulkey,  J.,  {concurring,)  Not  intending  to  file  a  separate  opinion*  as  I 
should  liave  done  had  health  permitted,  I  desire  to  avail  myself  of  this  occa- 
sion to  say  from  the  bench  that  while  1  concur  in  the  conclusion  reached,  and 
aiso  in  the  general  view  presented  in  the  opinion  filed,  I  do  not  wish  to  be 
understood  as  holding  that  the  record  is  free  from  error,  for  I  do  not  think  it 
is.  I  am  nevertheless  of  opinion  that  none  of  the  errors  complained  of  are 
of  sp  serious  a  character  as  to  require  a  reversal  of  the  judgment.  In  view 
of  the  number  of  defendants  on  trial,  the  great  length  of  time  it  was  in  prog- 
ress, the  vast  amount  of  testimony  offered  and  passed  upon  by  the  court,  and 
the  almost  numberless  rulings  the  court  was  required  to  make,  the  wonder 
with  me  is  that  the  errora  were  not  more  numerous  and  more  seiious  than 
they  are.  In  short,  after  having  carefully  examined  the  record,  and  given  all 
the  questions  arising  upon  it  my  very  best  thought,  with  an  earnest  and  con- 
scientious desire  to  faithfully  discharge  my  whole  duty,  I  am  fully  satisfied 
that  the  conclusion  reached  vindicates  the  law,  does  complete  justice  between 
the  prisoners  and  the  state,  and  that  it  is  fully  warranted  by  the  law  and  the 
evidence. 


(U5  Ind.  464) 

Branch  c.  Faust. 

(Supreme  Court  of  Indiana,    September  18, 1888.) 

L  Appeai>-Rbview— Objections  to  Pleadings— Objection  not  Raised  Below. 

Rev.  St.  Ind.  1881,  $  848,  provides  that  by  failure  to  present  objections  to  a  com- 
plaint,  by  demurrer  or  answer,  all  objections  will  be  deemed  waived,  except  an  ob- 
jection to  the  jurisdiction  and  the  objection  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Held,  that  an  objection  on  the  latter 
ground,  raised  for  the  first  time  by  assignment  of  error  in  the  appellate  oomtL 
must  challenge  the  complaint  as  a  whole,  and  not  a  particular  paragraph  of  it;  ana 
such  objection  will  fall  if  the  complaint  contains  a  single  good  paragraph. 
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2.  Same— Rboord—Findings  not  Sigitbd  by  Judos. 

Findings  of  fact  and  oonclasions  of  law,  copied  into  the  transcript,  and  brought 
up  on  appeal,  but  not  signed  bv  the  judge  of  tne  trial  court,  will  not  be  regarded 
as  a  part  of  the  record,  unless  brought  into  it  by  a  bill  of  exceptions. 

Appeal  from  circuit  court,  Madison  county;  David  Morse,  Judge. 
Lake  dk  QoodykoontZf  for  appellant.    Henry  d  Ryan,  for  appellee. 

ZoLLARS,  J.  Appellant  has  assigned  as  errors  that  the  third  paragraph  of 
appellee* 8  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  the  court  below  erred  in  its  conclusions  of  law  upon  the  facts 
specially  found.  These  assignments  are  met  by  counsel  for  appellee  with  the 
contention  that  error  cannot  be  assigned  in  ttiis  court  that  a  single  paragraph 
of  a  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that,  as  the  special  finding  of  facts  and  conclusions  of  law  copied  into  the 
transcript  are  not  signed  by  the  judge,  and  have  not  been  brought  into  the 
record  by  a  bill  of  exceptions,  there  is  no  question  properly  before  this  court 
for  decision.  This  contention  cannot  be  disregarded  without  violating  the 
provisions  of  the  Code,  and  the  rules  of  practice  long  since  settled  by  the  de- 
cisions of  this  court.  There  was  no  demurrer  to  the  third  paragraph  of  the 
complaint  filed  below.  Its  sufficiency  is  brought  in  question  for  the  first  time 
by  an  assignment  of  error  in  this  court.  The  Code  provides  that  by  a  failure 
to  present  obj^^ctions  to  a  complaint  by  a  demurrer  or  answer  all  objections 
thereto  shall  be  deemed  to  have  been  waived,  "except  only  the  objection  to 
the  jurisdiction  of  the  court  over  the  subject  of  the  action,  and  except  the  ob- 
jection that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  Kev.  St.  1881,  §  843.  Such  an  objection  to  a  complaint  may  be 
made  by  an  assignment  of  error  in  this  court,  but,  like  a  motion  in  arrest  of 
judgment,  it  challenges  the  complaint  as  a  whole,  and  will  not  be  available  if, 
in  the  complaint,  there  is  one  good  paragraph.  So  the  above  section  of  the 
Code  clearly  provides,  and  so  it  has  uniformly  been  Interpreted.  Kelaey  v. 
Henry,  48  Ind.  37;  McCallister  v.  Mount,  73  Ind.  559;  Trammel  v.  Chipman, 
74  Ind.  474;  Railway  Co,  v.  Peck,  99  Ind.  68;  Express  Go,  v.  Rarmon,  106 
Ind.  215,  6  N.  E.  liep.  837  The  clerk  below  has  copied  into  the  transcript 
what  purports  to  be  a  special  finding  of  facts,  and  the  court's  conclusions  of 
law  thereon.  Neither  the  finding  of  facts  nor  the  conclusions  of  law  is  signed 
by  the  judge;  and  hence,  under  a  long  line  of  decisions  by  this  court,  they  are 
ngt,  and  could  not,  become  a  part  of  the  record,  unless  brought  into  it  by  a 
bill  of  exceptions.  There  is  no  bill  of  exceptions.  The  finding  of  the  court 
must  therefore  be  regarded  simply  as  a  general  finding  in  favor  of  appellee,  and, 
as  the  evidence  is  not  before  us,  we  cannot  determine  whether  the  finding  and 
judgment  are  or  are  not  erroneous.  Smith  v  Davidson,  45  Ind.  396;  Shane 
V.  Lowry,  48  Ind.  205;  Smith  v.  Johneon,  69  Ind.  55;  MeClellan  v.  Bond. 
92  Ind.  424;  Conner  v.  Toton  of  Marion,  112  Ind.  517,  14  N.  E.  Rep.  48i5. 
Judgment  affirmed,  with  costs. 

(115  lod.  423) 

Gay  LORD  et  ah  v.  City  of  La  Fayette  et  al. 

(Supreme  Court  of  Indiana.    September  18, 1888.) 

L  Tbusts— Declaratiox— ExECTTORT  Trust. 

Rev.  St.  Ind.  1881,  §  2969,  provides  that  no  trust  concern ing  lands,  except  snch  as 
may  arise  by  implication  of  law,  shall  be  created,  unless  in  writing,  signed  by  the 
party  creatine  the  same,  or  his  attorney,  eta  Held  that,  under  this  section,  a  let- 
ter n-om  a  father  to  his  son,  saying  that  he  had  purchased  land,  had  caused  the 
deed  to  be  made  to  the  son.  ana  that  he  should  soon  ask  him  to  convey  it  to  the 
writer's  grandchildren  for  their  support,  and  requesting  him  to  tell  his  wife  how 
the  matter  stood,  that  she  might  know  in  the  event  of  the  son's  death,  creates  an 
imperfect,  executory  trust  for  the  ultimate  benefit  of  the  grandchildren,  and,  such 
trust  being  voluntary,  the  donor  has  the  right  to  perfect  and  complete  it  by  causing 
the  later  conveyances  to  be  made. 
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2.  MoRTGAOE— Foreclosure— CoNGLUsiYBNBSS  of  Deosbb. 

After  the  land  had  been  deeded  to  the  mother  of  the  beneficiaries,  with  remain- 


subsequentlv  a  decree  of  foreclosure  of  the  mortgage  was  entered.  Heldy  that  the 
decree  could  not  be  avoided,  as  against  the  ohildren,  by  proof  that  they  had  no 
knowledge  of  the  trust  at  the  time  the  mortgage  wiis  made,  nor  when  the  decree 
was  taken ;  and  that  the  mortgagee  and  his  assignees,  and  the  purchasers  at  the 
sale,  had  such  knowledge  at  the  time  they  acquired  their  rights. 

Appeal  from  circuit  court,  Tippecanoe  county;  John  M.  Labve,  Jud^e. 
B.  W,  Langdon  and  Coffroth  <&  Sttmrt,  for  appellants.    Robert  JoneSt 
Chase  c6  Chase,  and  W.  C.  L.  Taylor,  for  appellees. 

Mitchell,  J.  Thomas  F.  and  Harry  C.  Gaylord  commenced  this  action 
in  the  month  of  February,  1882,  with  the  purpose  of  establishing  their  right 
and  quieting  their  title  in  and  to  certain  real  estate  in  the  city  of  La  Fayette. 
The  undisputed  facts,  so  far  as  a  decision  of  the  merits  of  the  controversy  re- 
quire them  to  be  stated,  are  as  follows:  On  the  9th  day  of  April,  1859,  Na- 
than B.  Dodge,  grandfather  of  the  appellants,  resided  in  the  city  of  La  Fay- 
ette, at  whicli  place  he  afterwards  died,  in  May,  1866.  He  was  twice  mar- 
ried. His  second  wife,  by  whom  he  had  one  child,  survived  him.  Of  his 
first  marriage  there  were  four  children,  viz.:  Joshua  Gleves  Dodge,  who,  at 
the  date  above  mentioned,  resided  in  the  city  of  Boston;  Mrs.  Emellne  F. 
Granger;  Mrs.  Martha  A.  Gaylord,  a  widow,  and  mother  of  the  appellants; 
and  Mrs.  Mary  J.  Chad  wick,  with  dependent  children.  The  son  and  daugh- 
ter first  named  were  in  affluent  circumstsinces,  while  both  the  daughters  last 
named  were  comparatively  poor  On  the  date  above  mentioned  Xathah  B. 
Dodge  purchased  two  tracts  of  land,  in  the  city  of  La  Fayette,  from  Alberts. 
White,  for  812,600,  which  amount  he  afterwards  fully  paid.  One  of  the 
tracts,  valued  at  i$8,500,  was  conveyed  by  White,  by  the  direction  of  Nathan 
B.  Dodge,  immediately  to  Joshua  Cleves  Dodge.  On  the  same  day  the  con- 
veyance was  made  by  White,  Nathan  B.  Dodge  wrote  a  letter  to  his  son, 
Joshua  Cleves,  of  which  the  following  is  a  copy:  "La  Fayette,  Indiana, 
April  9, 1859.  Cleves:  I  have  this  day  purcl^ased  the  A.  S.  White  property. 
I  pay  ^12,600  for  it.  1  have  14  rods  on  Columbia  street,  and  12  rods  on  Mis- 
souri street,  and  81  feet  fronting  on  South  street.  I  gave  him  the  house  that 
I  live  in  at  $3,200,  a  lot  that  I  got  in  payment  for  my  farm  at  6800,  and 
86,000  cash  in  hand;  $1,000  on  1st  of  July  next;  $1,000  in  six  months;  $600 
one  year  from  to-day.  I  have  had  a  deed  made  out  to  you  for  the  property 
where  he  lives;  that  is,  the  cottage  and  large  house,  145  feet  on  Columbia 
street,  and  12  rods  on  Missouri  street.  I  shall  build  myself  a  house  for  my 
own  residence  on  81  feet  and  12  rods  back,  on  the  east  side  of  the  lot,  and  a 
house  for  rent  on  South,  81  feet  front.  The  property  is  now  renting  for  $500 
per  year.  The  property  that  is  deeded  to  you  is  worth  about  $8,500.  That  I 
shall  want  a  deed  from  you  in  a  few  da3'S  to  Mrs.  Gaylord's  children  and  Mrs. 
Chad  wick's.  I  shall  send  on  a  deed  for  you  to  sign  in  a  few  days.  The  prop- 
erty is  now  in  your  name,  and  I  wish  you  would  tell  your  wife  how  it  is  situ- 
ated now,  that  she  would  know  all  about  it  if  you  should  be  taken  away;  and 
if  I  should,  I  want  that  property  that  is  deeded  to  you  to  be  made  over  to  the 
four  children,  the  rents  and  profits  to  be  paid  them  yearly  for  their  support, 
and  when  they  become  21  years  of  age,  to  have  the  property  in  fee-simple  to 
dispose  of  as  they  please.  *  *  *  I  think  I  have  bought  the  White  prop- 
erty very  low.  It  cost  him  $16,000,  and  as  property  is  all  the  time  advanc- 
ing it  must  bring  that  again;  but  I  will  not  sell  it,  as  it  is  a  good  location, 
and  I  will  let  the  children  have  it.  Will  write  you  again  in  a  few  days. 
Yours  truly.  N.  B.  Dodge."  So  much  of  the  reply  to  the  above  letter  as  is 
pertinent  reads  as  follows:  "Boston.  April  18,  1859.  Father:  Yours  of 
the  9th  was  duly  received,  and  contents  noted.    I  have  told  Fannj  all.about 
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the  arrangements  you  proposed  making  In  case  I  Bhould  be  taken  away,  and 
she  would  follow  the  injunctions  of  your  letter  to  mo  in  that  event.  *  *  * 
Yours  truly,  J.  C.  Dodge."  The  title  to  the  land  referred  to  in  the  foregoing 
correspondence  remained  as  above  until  the  16th  day  of  November,  1860, 
when  Joshua  0.  Dodge  and  wife,  at  the  request  of  Nathan  B.,  conveyed  part 
of  the  tract  embraced  by  the  deed  from  White  to  Joshua  0.  to  Nathan  B. 
Dodge  for  life,  remainder  over  to  Martha  A.  Gaylord,  during  her  life,  with 
remainder  over  in  fee  to  h^r  two  sons,  Thomas  F  and  Harry  C.  Gayloi-d. 
Later  on  a  similar  conveyance  was  made  of  the  residue  of  the  tract,  tlie  title 
to  which  remained  in  Joshua  C,  with  like  remainder  over  to  Mrs.  Giiadwick 
and  her  children.  Nathan  B.  Dodge  took  possession  of  the  property  immedi« 
ately  after  the  purchase  from  White,  and  continued  to  occupy  it  until  his 
death,  which,  as  has  been  seen,  occurred  in  May,  1866,  having  meanwhile 
made  lasting  improvements  on  the  Gaylord  tract  of  the  estimated  value  of 
84,500,  and  on  the  Chadwick  tract  of  the  value  of  $6,000.  Upon  the  death 
of  the  father,  the  daughters  took  possession  under  the  deeds  to  them  respect- 
ively. While  so  in  possession  of  the  parcel  conveyed  to  tliem  as  above,  Mi-s. 
Gaylord  and  her  two  sons,  both  being  at  the  time  over  22  years  of  age,  exe- 
cuted two  separate  mortgages,  covering  the  Gaylord  tract,  to  secure  debts  of 
S7,000  and  $2,000,  respectively,  due  to  Stephen  Jones.  These  debts,  which 
were  evidenced  by  the  joint  promissory  notes  of  the  mother  and  sons,  were 
subsequently  assigned  to  John  S.  Williams,  who  instituted  a  foreclosure  suit 
in  the  superior  court  of  Tippecanoe  county  in  1876,  making  Mrs.  Gaylord  and 
the  appellants  Thomas  F.  and  Harry  C.  Gaylord  parties  thereto.  On  the  25 tb 
day  of  September,  1876,  there  was  found  to  be  due  on  the  several  mortgage 
debts  the  sum  of  $10,304,  for  which  amount  a  personal' judgment  was  ren- 
dered against  the  mortgagors;  which  judgment  was  followed  by  a  decree  of 
foreclosure,  and  an  order  directing  the  sale  of  the  right,  title,  and  interest  of 
the  mortgagors  in  and  to  the  property  conveyed.  The  property  was  sold  in 
pursuance  of  the  decree,  John  S.  Williams  becoming  the  purchaser.  It  Is 
through  this  decree  and  sale  that  the  city  of  La  Fayette  claims  title  to  what 
maybe  called  the  "Gaylord  Tract."  The  Chadwick  tract  is  not  directly  in- 
volved in  this  litigation.  Upon  the  facts  thus  summarized  two  questions  of 
a  controlling  character  are  presented,  upon  the  determination  of  which  the 
judgment  of  the  court  below  should  either  be  affirmed  or  reversed:  FirsU 
W^is  the  deed  from  White  to  Joshua  Cleves  Dodge,  and  the  correspondence 
between  the  latter  and  bis  father,  effectual  as  the  declaration  of  a  perfectly 
created  trust,  so  as  to  vest  the  beneficial  interest  in  the  land  conveyed  at  once, 
and  irrevocably,  in  the  Gaylord  and  Chadwick  children?  Second.  If  a  trust 
was  thereby  at  once  perfectly  created  and  effectually  declared,  was  the  inter- 
est which  the  Gaylord  children  took  in  the  land  in  controversy  extinguished 
by  the  foreclosure  proceedings  to  which  they  were  made  parties?  The  appel- 
lants seek  to  maintain  the  affirmation  of  the  first  and  the  negation  of  the  last 
of  the  above  propositions. 

Pertinent  to  the  first  point  it  may  be  said,  if  the  transaction  created  a  trust, 
since  the  subject-matter  thereof  was  land,  it  was  essential  to  its  validity  that 
it  should  have  been  created  or  declared  in  conformity  with  section  2969,  Kev. 
St.  1881,  which  provides  that  '*no  trust  concerning  lands,  except  such  as  may 
arise  by  implication  of  law,  shall  be  created,  unless  in  writing,  signed  by  the 
party  creating  the  same,  or  by  his  attorney  thereto,  lawfully  authorized  in 
writing."  While  a  literal  interpretation  of  the  above  statute  might  seem  to 
require  that  the  deed  or  instrument  in  which  the  estate  or  property  to  be  af- 
fected by  the  trust  is  granted  or  conveyed  should  also  contain  the  declaration 
of  the  trusts  upon  which  the  property  is  to  be  held,  it  is  nevertheless  settled 
Uiat  the  statute  will  be  satisfied  if  the  trust  has  been  manifested,  or  can  be 
proved  by  any  writing  under  the  hand  of  the  party  to  be  charged,  or  of  the 
party  who  is  by  law  enabled  to  declare  the  same,  provided  the  fiduciary  rela- 
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lion,  together  with  the  nature,  terms,  and  conditions  thereof,  are  set  forth  in 
the  writing  with  sufficient  certainty  so  as  to  enable  a  court  to  carry  it  into  ex* 
ecution  in  the  manner  intended  by  the  donor  or  creator  of  the  trust.  1  Perry, 
Trusts,  §§  82, 83;  2  Pom.  Eq.  Jur.  §§  1006, 1007.  and  notes.  There  is  hence 
no  well-founded  objection  to  the  alleged  trust  in  the  present  case  growing 
out  of  the  fact  that  it  was  manifested  by  the  letters  which  appear  in  the  rec- 
ord, instead  of  being  declared  in  the  deed  from  White  to  Joshua  C.  Dodge. 
Forster  s.Hale,  3  Ves.  696;  Brovm  v.  Combs,  29  N  J.  Law,  39;  Rayhold  v. 
Raybold,  20  Pa.  St.  308;  Kingsbury  v.  Bumside,  58  111.  329;  Pinnock  v. 
Clough,  16  yt.  508;  Steere  v.  Steere,  5  Johns.  Oh.  1;  Hollinshead  v.  Allen,  17 
Pa.  St.  275.  The  trust  in  the  present  case,  if  one  was  perfectly  created,  was 
intended  as  a  provision  for  the  grandchildren  of  the  settlor,  who  were  natural 
objects  of  his  bounty.  It  was  therefore  upon  such  a  good  or  meritorious  con- 
sideration as  to  become  irrevocable  and  enforceable  in  case  it  was  created  or 
declared  in  such  a  manner  as  to  fall  within  the  category  of  executed  trusts. 
Waterman  v.  Morgan,  114  Ind.  237, 16  N.  E.  Rep.  590,  and  cases  cited.  A 
voluntary  trust,  resting  upon  a  meritorious  consideration,  once  perfectly  cre- 
ated, is  irrevocable.  Rycroft  v  Christy,  3  Beav.  238;  Paterson  v.  Murphy, 
11  Hare.  88;  Souverbye  v  Arden,  1  Johns.  Ch.  240;  Hildreth  Y.Eliot,  8 
Pick.  293.  A  trust  may  be  said  to  be  executed  whim  it  has  been  perfectly 
and  explicitly  declared  in  a  writing,  duly  signed,  in  which  the  terms  and  con- 
ditions upon  which  the  legal  title  to  the  trust-estate  has  been  conveyed  or  is 
held,  and  the  final  intention  of  the  creator  of  the  trust  in  respect  thereto  ap- 
pear with  such  certainty  that  nothing  remains  to  be  done  except  that  the 
trustee,  without  any  further  act  or  appointment  from  the  settlor,  carry  into 
effect  the  intention  of  the  donor  as  declared.  In  such  a  case,  even  though 
there  was  no  valuable  consideration  upon  which  the  trust  was  originjilly  de- 
clared, a  court  of  chancery  will  enforce  it  in  favor  of  one  whose  relation  to  the 
donor  was  such  as  to  show  a  good  or  meritorious  consideration.  Crawford^ s 
Appeal,  61  Pa.  St.  51,  52;  ^tone  v.  Hackett,  12  Gray,  227;  Ellison  v.  El- 
lison, 6  Ves.  656;  Kekewich  v.  Manning,  1  De  Gex,  M.  &  G.  175;  2  Pom.  Eq. 
Jur.  §  1001;  1  Perry,  Trusts,  §  98.  Where,  however,  property  has  been  con- 
veyed upon  a  trust,  the  precise  nature  of  which  is  is  imperfectly  declared,  or 
where  the  donor  reserves  the  right  to  define  or  appoint  the  trust-estate  more 
particularly,  although  it  may  be  apparent  that  the  creator  of  the  trust  has,  in 
a  general  way,  manifested  his  purpose  ultimately  at  a  time  and  in  a  manner 
thereafter  to  be  determined,  either  by  himself  or  by  the  trustee,  to  bestow  the 
property  upon  a  person  named,  the  trust  is  incomplete  and  executory,  and  not 
within  the  jurisdiction  of  a  court  of  chancery;  the  rule  being  that  courts  of 
equity  will  not  aid  a  volunteer  to  carry  into  effect  an  imperfect  gift  or  an  ex- 
ecutory trust.  Adamson  v.  Lamb,  3  Blackf.  446;  Harmon  v.  James,  7  Ind. 
263;  Dillon  v.  Coppin,  4  Mylno  &  C.  647;  Colyear  v.  Mulgrave,  2  Keen,  82, 
97;  Edwards  v.  Jones,  1  Mylne  &  C.  226;  2  Story,  Eq.  Jur.  §  7936;  2  Pom. 
Eq.  Jur.  §  1001.  Whether  the  trust  is  perfectly  executed  or  not  is  a  question 
of  fact,  in  each  case  to  be  determined  by  the  purposes  and  objects  which  the 
settlor  had  in  view,  as  manifested  in  the  writing  and  from  the  situation  and 
relation  of  the  parties,  and  of  the  property  which  is  the  subject  of  the  supposed 
trust.  In  cases  where  the  writing  is  indefinite,  or  the  language  ambiguous 
and  of  doubtful  construction,  the  practical  interpretation  given  it  by  the  par- 
ties themselves  in  carrying  out  their  purpose  is  entitled  to  great,  if  not  con- 
trolling, weight  and  influence.  Reissner  v.  Oxley,  80  Ind.  580;  Chicago  v. 
5AeZdon,9  Wali.54. 

In  the  present  case  the  land  in  controversy  was  conveyed  by  White  to  Joshua 
Cleves  Dodge,  upon  a  valuable  consideration,  fully  paid  by  Nathan  B.  Dodge, 
the  conveyance  being  so  made  by  the  direction  and  with  the  consent  of  the 
purchaser.  Under  the  provisions  of  the  statute  no  use  or  trust  in  the  land 
resulted  in  favor  of  Nathan  B.  Dodge,  or  any  other  persons,  except  to  the  ex- 
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tent  tha(  Joshua  Cleves  Dodge  agreed  to  hold  the  land  in  trust  for  his  father, 
or  to  ^ie  extent  that  a  trust  in  favor  of  the  Gaylord  and  Chad  wick  children 
was  declared  in  the  letter  of  Nathan  B.  Dodge  to  his  son,  Joshua  Cleves. 
Turning,  now,  to  the  letter,  and  it  will  be  observed  that  the  writer  first  in- 
forms his  son  that  be  had  purchased  the  White  property  at  a  stipulated  price, 
and  that  he  had  caused  the  legal  title  to  a  portion  of  it  to  be  conveyed  to  him. 
He  then  proceeds  to  declare  his  further  purpose  in  relation  to  the  property  as 
follows:  **I  shall  want  a  deed  from  you  in  a  few  days  to  Mrs.  Qay lord's  chil- 
dren and  Mrs.  Chad  wicls's.  I  shall  send  on  a  deed  for  you  to  sign  in  a  few  days. " 
This  language  indicates,  beyond  the  possibility  of  mistake,  that  Nathan  B. 
Dodge  did  not  intend  that  his  son,  Joshua  Cleves  Dodge,  should  take  and  hold 
the  land  in  trust  for  the  Gaylord  and  Gliadwick  children,  except  conditionally, 
until  the  deeds  referred  to  should  be  forwarded.  His  scheme,  plainly,  was 
that  the  title  should  be  vested  in  his  son,  for  the  time  being,  with  a  view  of 
ultimately  requiring  it  to  be  transferred  to  his  grandchildren,  in  accordance 
with  deeds  which  he  was  to  have  prepared  under  his  own  supervision.  The 
effect  of  this  part  of  the  letter  was  to  create  a  trust  in  favor  of  the  father  to 
hold  the  title  to  tlie  land  conveyed  until  such  a  time  as  he  should,  by  deeds  to 
be  prepared  and  sent  to  his  son,  direct  or  appoint  the  ultimate  disposition  to 
be  made  of  the  estate.  The  trust-estate  was  conveyed,  subject  to  the  direo- 
tion  of  the  father  in  the  deeds  which  he  reserved  the  right  to  require  of  his 
son.  While  the  whole  tenor  of  the  letter  indicates  that  it  was  the  purpose  of 
Nathan  B.  Dodge  that  the  property  should  be,  as  it  eventually  was,  settled 
upon  the  Gaylord  and  Chad  wick  children,  it  indicates  with  equal  certainty 
that  it  was  not  his  purpose  to  complete  the  transaction  by  the  conveyance  and 
letter  to  his  son.  Something  more  was  to  be  done  by  the  donor  in  order  to 
consummate  the  gift,  and  vest  the  title  to  the  property  in  his  grandchildren  in 
such  manner  as  he  might  thereafter  determine.  Taking  into  account  the  re- 
lation of  the  parties,  tlie  evident  desire  to  make,  and  the  propriety  of  making 
provision  for  Mrs.  Gaylord  and  Mrs.  Chadwick  during  their  lives,  as  well  as 
to  provide  for  their  children,  it  seems  to  us  that  the  foregoing,  in  addition 
to  being  the  interpretation  which  the  parties  themselves  put  upon  the  letter, 
is  the  reasonable  and  only  proper  construction  to  put  upon  it.  We  have  not 
overlooked  that  part  of  the  letter  of  Nathan  B.  Dodge  to  bis  son,  in  which, 
after  referring  to  the  fact  that  the  title  to  the  property  had  been  taken  in  the 
latter's  name,  the  writer  says:  '*Tell  your  wife  how  it  is  situate  now,  that  she 
may  know  all  about  it  if  you  should  be  taken  away;  and  if  I  should,  I  want 
that  proi>erty  that  is  deeded  to  you  to  be  made  over  to  the  four  children,  the 
rents  and  profits  to  be  paid  them  yearly  for  their  support,  and  when  they  be- 
come twenty-one  years  of  age  to  have  the  property  in  fee-simple  to  dispose  of 
as  they  please.''  Without  pausing  to  consider  what,  if  any,  effect  the  lan- 
guage above  quoted  might  have  had  upon  the  conveyance  to  Joshua  Cleves 
Dodge,  in  the  absence  of  the  declaration  previously  made  by  the  writer,  in  re- 
spect to  his  purpose  to  send  deeds  for  his  son  to  execute,  it  is  only  necessary 
to  say  it  in  no  way  tended  to  make  the  trust  more  certain  or  perfect;  nor  did 
it  impair  the  right  which  the  donor  had  plainly  reserved  to  himself  to  appoint 
the  particular  estate  which  he  intended  to  settle  upon  the  Gaylord  and  Chad- 
wick children,  in  the  deeds  which  he  declared  he  should  require  his  son  to  ex- 
ecute at  a  future  day.  It  was  only  in  the  event  of  the  death  of  Nathan  B. 
Dodge,  without  having  caused  the  deeds  to  be  prei>ared  and  executed,  defin- 
ing the  respective  interests  of  his  grandchildren,  that  the  clause  last  referred 
to  in  the  letter  could  become  operative.  Our  conclusion  is  that  the  letter 
referred  to  created  an  imperfect,  executory  trust,  for  the  ultimate  benefit  of 
the  Gaylord  and  Chadwick  children;  that,  being  voluntary,  the  donor  had  the 
right  to  perfect  and  complete  it  by  causing  conveyances  to  be  made,  as  he 
subsequently  did.  There  is  nothing  in  ifee  conclusion  reached  in  Qaylord  v. 
Dodger  31  Ind.  41,  which  is  opposed  to  the  decision  arrived  at  in  the  present  case. 
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In  respect  to  the  second  proposition  it  is  sufficient  to  say,  without  ie|[ard  to 
whether  or  not  the  appellants  derived  their  title  as  eestuia  que  tnuftentmndec 
the  deed  from  White  to  Joshua  Cleves  Dodge  and  the  contemporaneous  letter 
of  Nathan  B»  Dodge,  or  through  the  deed  from  Joshua  Cleyes  Dodge  to  them, 
there  can  be  no  doubt  that  whatever  interest  thej  actually  had  in  the  land  at 
the  time  they  executed  the  mortgage  to  Jones,  no  matter  how  acquired,  was 
included  in  and  conveyed  by  the  mortgage.  Even  a  quitclaim  deed  or  mort- 
gage conveys  or  binds  the  present  interest  of  the  grantor  or  mortgagor.  This 
mortgage  having  been  afterwards  foreclosed,  and  the  appeUants  having  been 
made  parties  to  the  proceeding,  they  are  effectually  concluded  by  the  decree 
from  asserting  any  prior  interest  so  long  as  the  Judgment  remains  in  force. 
The  primary  purpose  of  a  foreclosure  suit  is  to  obtain  a  decree  cutting  off  and 
foreclosing  whatever  interest  or  estate  the  mortgagor  may  have  had  in  the 
mortgaged  premises  at  the  time  the  mortgage  was  executed.  After  the  decree* 
and  so  long  as  it  remains  in  force,  having  been  made  a  party,  the  mortgagor 
is  estopped  from  asserting  any  anterior  right  or  title  to  the  lands  mortgaged. 
If  it  were  otherwise,  the  conclusive  effect  of  a  decree  might  always  be  avoided. 
Adair  y.  Mergentliein,  114  Ind.  303, 16  N.  E.  Rep.  603;  Hefner  v.  Insurance 
Co,,  123  U.  S.  747,  8  Sup.  Ct.  Rep.  337.  The  judgment  in  a  suit  to  foreclose 
a  mortgage  is  conclusive  on  all  the  title  held  by  the  defendants  at  the  date  of 
the  judgment.  Neweome  v.  Wiggins,  78  Ind.  306;  Freem.  Judgm.  §  303.  VU 
rich  v.  Drisohell,  88  Ind.  354.  The  appellants  sought  to  avoid  the  effect  of 
the  decree  by  averring  that  they  had  no  knowledge  of  the  trust  at  the  time  the 
mortgage  was  made,  nor  when  the  decree  of  foreclosure  was  taken,  and  by 
averring  further  that  the  mortgagee  and  his  assignees,  and  the  city  of  La  Fay- 
ette,  had  knowledge  of  the  trust  when  they  acquired  their  respective  righto. 
These  averments,  while  they  might  have  force  in  an  application  to  set  aside 
the  decree,  do  not  in  any  way  militate  against  its  conclusive  effect  while  it 
stands.  It  has  been  decided,  until  it  should  now  be  accepted  as  settled,  that 
a  judgment,  however  obtained,  unless  it  is  void,  cannot  be  ignored,  and  the 
righto  of  the  parties  inquired  into,  in  a  collateral  proceeding,  the  same  as  if 
the  judgment  had  no  existence.  NicTiolson  y.  Nicholson,  113  Ind.  131,  15  N. 
E.  Rep.  223;  Weiss  y.  Querineau,  109  Ind.  488,  9  N.  E.  Rep.  899.  A  decree 
against  a  mortgagor  In  a  foreclosure  proceeding  is  effectual  to  foreclose  all  the 
mortgagor's  Interest  in  the  mortgaged  estate,  adverse  to  the  plaintiff,  held  by 
the  former  at  the  time  the  mortgage  was  executed,  without  regard  to  whether 
a  particular  interest  thus  held  and  afterwards  asserted  was  brought  in  issue 
or  not.  Barton  v.  Anderson,  104  Ind.  578,  4  N.  E.  Rep.  420.  A  decree  of 
foreclosure  is  as  comprehensive  in  its  effect  upon  the  title  of  the  mortgagor 
as  a  decree  in  a  proceeding  to  quiet  title.  Railway  Co.  y.  Allen,  113  Ind. 
581,  15  N.  E.  Rep.  446.  Counsel  have  presented  and  discussed  other  ques- 
tions, which  we  have  considered,  and  In  respect  of  which  we  find  no  reversible 
error  committed  by  the  court.  In  view  of  the  conclusions  already  arrived  at, 
these  questions  do  not  affect  the  meriU  of  the  case,  nor  are  they  of  sufficient 
importance  to  justify  us  in  stati  ng  them.    The  judgment  is  affirmedi  with  costs, 

ai6  Ind.  433)  

CUNNINOHAM  V.  StATB.1 

{Swpreme  Court  of  Indiaiuu    September  18, 188S.) 

CEiiciNAii  Law— CoMMiTMBST— Waiver  of  Objectioxs — ^Bail. 

A  oirouit  judge,  without  any  complaint  or  oharge  having  been  made,  ordered  a 
defendant  examined  before  him  on  supplementary  proceedings  to  be  committed  to 

iail  to  answer  to  the  charge  of  perjury,  of  which,  the  order  redted,  it  was  probable 
le  had  been  guilty  in  his  examination.  Defendant  gave  bail  for  his  appeantpoe  to 
answer  to  the  charge  at  the  next  term,  but  faUed  to  appear.  Held  that,  whether 
the  original  order  was  valid  or  not,  the  irregularity  waa  waived  by  exeoution  of  the 
recognuance  without  objection  to  the  proceedings. 

Appeal  from  circuit  court»  St.  Joseph  county;  David  Noye8»  Judge, 

*  Rehearing  denied* 
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Andrew  Anderion^  for  appellant.    Lucius  Hubbard,  for  the  State. 

Howe,  J.  This  was  a  suit  bj  and  in  the  name  of  the  state  of  Indiana,  b» 
plaintiff,  against  Eliza  Cunningham,  appellant,  and  one  Andrew  Cuhningham, 
as  defendants,  upon  a  forfeited  recognizance.  The  staters  complaint  con- 
tained two  paragraphs,  to  each  of  which  appellant's  separate  demurrer  for  the 
alleged  insufficiency  of  the  facts  therein  stated  to  constitute  a  cause  of  action 
was  overruled  bj  the  court.  The  cause  was  then  submitted  to  the  court  for 
trial,  and  a  finding  was  made  for  the  state  in  the  sum  of  SltOOO,  and  over  ap- 
pellant's motion  for  a  new  trial  the  court  rendered  judgment  accordingly.  In 
this  court  appellant  Eliza  Cunningham  has  assigned  errors  which  call  in  ques- 
tion the  overruling  of  her  separate  demurrers  to  each  paragraph  of  the  staters 
complaint,  and  her  motion  for  a  new  trial.  In  his  brief  of  this  cause  appel- 
lant's learned  counsel  relies  for  the  reversal  of  the  judgment  below  upon  the 
alleged  error  of  the  court  in  overruling  the  demurrer  to  the  second  paragraph 
of  the  complaint.  Counsel  concedes,  as  we  understand  him,  that  the  evidence 
in  the  record  fully  sustains  the  facts  averred  in  the  second  paragraph  of  com- 
plaint; and  that,  if  such  facts  are  sufficient  to  constitute  a  cause  of  action  in 
favor  of  tl)e  state,  the  judgment  below  ought  to  be  affirmed;  otherwise,  coun- 
sel earnestly  insists  that  such  judgment  must  be  reversed.  The  question  pre- 
sented for  our  consideration  and  decision,  therefore,  may  be  thus  stated: 
Does  the  second  paragraph  of  the  complaint  herein  state  facts  sufficient  to 
constitute  a  cause  of  action?  In  such  second  paragraph  of  complaint  the 
state  alleged  that  on  the  22d  day  of  June,  1887,  defendant  Andrew  Cunning- 
ham was  defendant  in  a  civil  suit  pending  in  tite  St.  Joseph  circuit  court,  in 
this  state,  wherein  the  Gutta-Percha  Paint  Company  was  plaintiff,  and  was 
then  and  there  sworn  as  a  witness,  and  gave  his  testimony  in  said  cause  on 
the  trial  thereof  in  such  court;  that,  upon  hearing  the  testimony  of  said  An- 
drew Cunningham  on  the  trial  of  said  cause,  and  when  he  had  given  and 
finished  his  testimony,  the  court  made  an  order,  in  substance,  as  follows: 
"8taU  of  Indiana  vs.  AndievD  Cunniiiyham.  Now,  it  appearing  to  the 
court,  on  the  trial  of  the  cause  of  the  Qutta-Percha  Paint  Company  et  al.  vs. 
Andrew  Ctmningham  et  ah,  that  it  is  probable  that  said  Andrew  Cunning- 
ham is  guilty  of  perjury  in  his  examination  in  proceedings  supplementary  to 
execution,  before  the  judge  of  the  court  in  Januai'y,  1886,  it  is  therefore  or- 
dered that  said  Andrew  Cunningham  be  committed  to  the  jail  of  this  county 
to  answer  the  charge  of  perjury,  at  the  next  term  of  this  court,  in  default  of 
bail.  It  is  further  ordered  that  the  bail  of  said  Andrew  Cunningham  be  fixed 
at  the  sum  of  one  thousand  dollars,  and  that  he  give  his  recognizance  in  that 
sum  to  the  sheriff,  with  surety  to  be  approved,  and.  In  default  thereof,  that  he 
be  committed  to  the  jail  of  said  county  until  discharged  by  law.''  The  state 
further  averred  that  said  Andrew  Cunningham  was  duly  arrested  by  the 
sheriff  of  said  St.  Josepli  county  on  such  order,  and,  to  procure  his  release 
from  imprisonment,  executed  his  recognizance,  with  defendant  Eliza  Cunning- 
ham as  his  surety,  conditioned  that  he  would  appe^ir  at  the  fir^t  day  of  the  next 
term  of  said  court,  to-wit,  at  its  October  term,  1887,  to  answer  said  charge 
and  abide  the  judgment  of  the  court;  that  said  recognizance  was  accepted  and 
approved  by  said  sheriff,  and  defendant  Andrew  Cunningham  was  released 
from  custody,  and  said  recognizance  was  duly  certified  to  and  filed  in  the  office 
of  the  clerk  of  said  court,  and  recorded;  that  defendant  Andrew  Cunningham 
appeared  on  the  first  day  of  such  next  term  of  said  court,  and  the  grand  jury 
thereof  proceeded  to  the  examination  of  such  charge,  and  duly  fuund  an  in- 
dictment against  said  defendant  at  said  October  term,  1887,  and  duly  returned 
the  same  into  the  St.  Joseph  circuit  court  at  said  term  thereof,  which  indict- 
ment charged  said  defendant  with  the  crime  of  perjury;  that  said  defendant 
failed  to  appear  or  plead  to  said  indictment,  but  absented  hinjself  from  the 
state  and  had  not  since  appeared;  that  said  defendant  was  duly  called,  but 
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made  default,  and  sidd  recognizance  was  duly  forfeited  by  the  court,  and  the 
forfeiture  thereof  duly  entered  of  record;  and  that  no  part  of  such  recogni- 
zance had  been  paid.     Wherefore,  etc. 

Upon  the  facts  stated  in  the  foregoing  paragraph  of  complaint,  admitted  to 
be  true  by  appellant's  demurrer  thereto,  and  fully  established  by  the  evidence, 
it  is  earnestly  contended  by  her  counsel  that  the  order  of  the  court  below,  un« 
der  which  Andrew  Cunningham  was  arrested  and  held  by  the  sheriff  of  St. 
Joseph  county,  was  absolutely  void  and  of  no  effect,  and  that  therefore  the 
recognizance  in  suit,  given  by  him  with  appellant  as  his  surety  to  secure  his 
discharge  from  such  arrest,  v^as  also  void  and  of  no  binding  force.  Counsel 
thus  states  the  question  which,  he  claims,  is  presented  for  decision  by  the 
record  of  this  cause,  namely:  ''Has  the  circuit  court  in  this  state  the  right  or 
power,  of  its  own  volition,  without  any  complaint  or  charge  having  been 
made  or  preferred,  to  order  a  citizen  to  be  arrested  or  imprisoned,  in  the  county 
jail  for  a  period  of  three  months,  or  until  the  ensuing  term  of  court,  to  an- 
swer some  charge  which,  in  the  opinion  of  the  court,  may  thereafter  be  pre- 
ferred against  himV'  If  counsel  were  correct  in  claiming  that  the  question 
quoted  is  presented  by  the  record,  we  should  have  little  or  no  hesitancy  in  an- 
swering it,  as  counsel  does,  in  the  negative.  We  are  of  opinion,  however, 
that  the  record  of  this  cause  presents  no  such  question  for  our  decision. 
Whether  the  court  below  had  or  had  not  the  right  or  power  to  make  the  par- 
ticular order^in  all  its  details,  under  which  Andrew  Cunningham  was  ar- 
rested and  imprisoned,  or  whether  such  arrest  and  imprisonment,  in  their  in- 
ception, were  or  were  not  legal  and  valid,  it  is  certain,  we  thinlc.  that  he  had 
the  right  and  power  to  waive  all  defects,  errors,  and  illegalities  in  such  pro- 
ceedings, or  any  of  them.  That  is  substantially  what  Andrew  Cunningham 
did,  as  shown  by  the  record  now  before  us,  when  he,  and  appellant  as  his 
surety,  executed  the  recognizance  sued  upon  herein.  It  nowhere  appears  in 
the  record  of  this  cause  that  Andrew  Cunningham  or  appellant  objected  or 
excepted  to  any  of  the  proceedings  of  the  court,  which  preceded  and  led  to 
their  execution  of  the  recognizance  in  suit,  and  the  subsequent  adjudication 
of  forfeiture  thereof.  By  their  recognizance  voluntarily  executed,  with  a  full 
knowledge  of  all  the  facts  and  circumstances  connected  with  the  arrest  and 
imprisonment  of  Andrew  Cunningham  on  the  charge  of  perjury,  the  recogni- 
zors in  legal  effect  waived  all  objections  thereto,  and  bound  themselves  that 
said  Andrew  should  appear  on  the  first  day  of  the  next  term  of  the  court  be- 
low to  answer  such  charge,  and  abide  the  judgment  of  such  court.  After  the 
execution  of  such  recognizance  it  is  clear  that  Andrew  Cunningham  was  held 
thereby,  and  not  by  virtue  of  the  prior  order  of  the  court.  In  the  case  under 
consideration,  therefore,  it  is  a  matter  of  no  moment  whatever  whether  such 
prior  order  of  the  court  was  legal  or  illegal,  valid  or  invalid,  for  the  illegality 
or  invalidity  of  such  order  would  constitute  no  possible  defense  to  this  suit 
upon  the  recognizance.  Rubush  v.  State,  112  Ind.  107,  13  N.  £.  Rep.  877; 
Ard  V.  State,  114  Ind.*  542,  16  N.  E.  Rep.  504.  Our  conclusion  is  that  the 
court  below  did  not  err  in  overruling  appellant's  demurrer  to  the  second  par- 
agraph of  the  state's  complaint  herein.  Nor  have  we  found  any  error  in  the 
record  of  this  cause  which  authorizes  or  requires  the  reversal  of  the  judgment. 
The  judgment  is  affirmed,  with  costs. 


(115  Ind.  459) 

Moulder  v.  Kempff. 
(SupreToe  Court  of  Indiana.    September  18, 1888.) 

1.  CoNTiNCXNCE— -Absence  op  Attorxey— Discretion  of  Coubt. 

The  question  as  to  whether  a  cause  will  be  postponed  or  oontinned  is  In  the  dis- 
cretion of  the  court,  and  a  refusal  to  postpone  will  not  be  disturbed  where  it  ap^ 
pears  that  the  leading  attorneys  for  the  parties  had  agreed  to  poBti>one  the  triiU, 
the  court  not  having  consented,  and  that  the  appellant^s  leading  attorney  was  th0r»- 
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fore  absent,  but  tb&t  he  was  represented  at  the  trial  by  another  attorney,  and,  as 
far  as  the  record  shows,  made  as  good  a  defense  as  could  have  been  made  with  fur- 
ther time.* 
2.  Vbnub  in  Civil  Gases— Chanox  or  Venus— Timb  of  Application. 

Under  Rev.  St.  Ind.  1881.  $  1825,  directing  that  courts  shall  adopt  rules  for  con- 
ducting proceedings  therein  not  inconsistent  with  the  laws  of  the  state,  a  rule  that 
an  application  for  change  of  venue  shall  be  made  at  least  one  day  before  the  case 
comes  on  for  trial  is  proper,  and  a  refusal  of  a  change  of  venue  because  asked  too 
late  under  such  a  rule  will  not  be  disturbed  on  appeal,  where  the  applicant  is  op- 
ix>sing  the  granting  of  a  license  to  another  to  sell  liquor  in  small  quantities,  and  the 
ground  of  the  application  is  that  the  applicant  for  the  license  had  great  influence 
m  the  county,  and  the  popular  prejudice  was  in  his  favor. 

Appeal  from  circuit  court,  Clinton  county;  A.  E.  Paioe,  Judge. 
Blacklidge^  Blacklidge  ds  Moorit  tor  appellant.    Freeman  Cooper,  for  ap- 
pellee. 

KiBLACE,  C.  J.  This  was  an  application  by  Martz  EempfF,  to  the  board  of 
commissioners  of  the  county  of  Howard,  for  a  license  to  sell  intoxicating 
liquors  in  a  less  quantity  than  a  quart  at  a  time,  in  the  town  of  Bussiaville, 
in  that  county.  Section  5314,  Rev.  St.  1881.  Thomas  H.  Moulder  remon- 
strated against  the  granting  of  a  license  to  Kempff  upon  the  grounds  that  he 
had  formerly  been  connected  with  the  sale  of  intoxicating  liquors  at  the  place 
described  in  his  application,  and  that  during  that  time  he  and  his  partner  in 
the  business  had  kept  a  disorderly  house.  Also  that  on  a  day  named  he,  the 
said  Eempif,  had  been  guilty  of  selling  intoxicating  liquors  by  retail  with- 
out a  license.  The  board  of  commissioners,  after  hearing  the  evidence,  re- 
fused to  grant  a  license.  Kempff  thereupon  appealed  to  the  Howard  circuit 
court,  where,  upon  his  motion,  the  venue  of  the  cause  was  changed  to  the 
county  of  Clinton.  On  the  fii*st  day  of  the  next  term  of  the  Clinton  circuit 
court,  which  began  on  Monday,  the  7th  day  of  November,  1887,  the  cause 
was,  in  the  absence  of  both  Moulder  and  his  counsel,  set  down  for  trial  on 
the  succeeding  Monday,  the  14tb  day  of  the  same  month.  On  the  day  follow- 
ing, that  is,  on  the  8th  day  of  November,  1887,  H.  C.  Sheridan,  one  of  Kempff's 
attorneys,  who  resided  at  Frankfort,  in  Clinton  county,  wrote  to  Blaciilidge 
&  Bro.,  attorneys,  residing  at  Kokomo,  in  Howard  county,  and  who  were 
leading  counsel  for  Moulder,  informing  them  as  to  the  time  at  which  the 
cause  had  been  set  for  trial,  and  suggesting  to  them  that  if  the  time  named 
would  not  suit  them,  they  had  better  see  James  F.  Morrison,  of  Kokomo, 
KempfiTs  senior  counsel,  and  get  him  to  agree  to  some  other  time.  Soon  after 
the  receipt  of  this  letter,  Morrison  acting  on  the  one  side,  and  Blacklidge  & 
Bro.  on  the  other,  entered  into  an  agreement  in  writing  that  tlie  cause  should 
be  postponed  and  set  for  trial  on  Monday,  the  21st  day  of  the  month  named,  and 
mailed  it  to  Sheridan,  at  Frankfort.  On  Monday,  the  14th  day  of  November, 
1887,  B.  C.  Moon,  of  Kokomo,  appeared  in  the  Clinton  circuit  court  as  attorney 
for  Moulder,  and  presented  an  affidavit  made  by  James  C.  Blacklidge,  a  mem- 
berSbf  the  firm  of  Blacklidge  &  Bro.,  stating  that  he  had  been  and  still  was 
the  principal  attorney  and  counselor  of  Moulder  in  the  management  of  his  de- 
fense; that  his  engagements  in  the  Howai'd  circuit  court,  in  the  trial  of  causes, 
were  at  the  time  such  that  it  was  impossible  for  him  to  prepare  the  cause  for 
trial  on  that  day;  that,  relying  upon  the  agreement  between  Morrison  and 
his  Arm  for  the  postponement  of  the  cause  until  the  21st  day  of  that  month, 
a  statement  of  the  circumstances  which  led  to  it  having  been  submitted,  and 
being  restrained  by  engagements  in  other  courts,  the  attorneys  for  Moulder 
had  not  caused  the  witnesses  on  his  behalf  to  be  subpoenaed,  and  bad  not 
prepared  the  cause  for  trial,  and  in  consequence  could  not  then  try  the  same; 
that  the  affidavit  was  not  made  for  delay  merely,  but  that  justice  might  be 

^  As  to  when  a  continuance  will  be  aUowed  on  the  ground  of  absence  of  counsel,  see 
Culver  V.  Colehour,  (IlL)  5  N.  E.  Rep.  89;  AssociaUon  v.  Primm,  (UL)  16  N.  B.  Bej^  96. 
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done.  Upon  this  affidavit  Moon  moved  that  the  cause  shoold  be  postponed 
until  some  future  day,  naming  a  day  on  which  no  cause  was  pending  for  trial, ' 
or  be  continued  until  the  next  term;  but  his  motion  was  overruled,  and  he 
was  required  to  at  once  proceed  with  the  tiial  of  the  cause.  Moulder  then 
filed  his  affidavit  for  a  change  of  venue  from  the  county,  for  the  alleged  rea- 
sons— FiTsU  that  Kempff  had  an  undue  influence  over  the  citizens  of  the 
county;  8eco7icUy,  tliat  an  odium  attached  to  his,  the  said  Moulder^s,  defense 
in  the  cause,  on  account  of  local  prejudice.  But  his  application  was  over- 
ruled upon  the  ground  that  there  was  a  rule  of  the  Clinton  circuit  court  which 
required  applications  for  a  change  of  venue  to  be  filed  at  least  one  day  before 
the  day  on  which  the  cause  was  set  for  trial.  After  hearing  the  evidencet 
the  circuit  court  found  in  favor  of  Keuipff  upon  all  the  matters  necessary  to 
sustain  his  application  for  a  license,  and  after  overruling  a  motion  for  a  new 
trial  gave  judgment  in  his  favor,  concluding  with  an  order  tiiat  the  auditoi* 
of  Howard  county  should  issue  to  him  a  license  in  accordance  with  his  ap- 
plication. 

The  first  question  made  in  argument  is  upon  the  refusal  of  the  circuit  court 
to  either  postpone  or  continue  the  cause.  It  is  conceded  that  the  propriety  of 
postponing  or  continuing,  or  of  refusing  either  to  postpone  or  continue,  a 
cause,  rests  very  largely  in  the  discretion  of  the  court,  and  that  a  judgment 
onglit  not  to  be  reversed  on  account  of  a  decision  in  respect  either  to  a  post- 
ponement or  a  continuance,  except  where  it  very  clearly  appears  that  the 
court's  discretion  has  been  eiToneously  exercised.  But  it  is  claimed  that  the 
case  presented  is  one  in  which  the  discretion  of  the  court  was  obviously 
abus^.  The  absence  of  the  principal  counsel  in  a  cause  may  justify  its  post- 
ponement or  continuance,  dependent  upon  the  circumstances  attending  his 
absence,  and  his  peculiar  relations  to  the  cause,  but  a  judgment  will  not  be 
reversed  because  a  postponement  or  continuance  was  refused  on  account  of 
the  absence  at  the  trial  of  the  priucipjU  attorney,  or  only  attorney,  in  the  cause, 
unless  it  be  made  to  appear  that  some  real  injustice  was  probably  done  by  the 
refusal.  It  is  not  error  to  overrule  a  motion  for  postponement  on  account  of 
the  absence  of  the  principal  attorney  where  the  party  has  other  attorneys,  un- 
less it  appear  tliat  he  had  not  time  to  consult  his  other  attorneys,  and  to 
give  them  full  information  as  to  the  nature  of  his  case.  Work,  Fr.  g§  788- 
749;  Belck  v,  Belckf  97  Ind.  78;  Eslinger  v.  JSSastf  100  Ind.  484.  A  case  may 
be  postponed  by  the  a^^reement  of  the  parties  acting  for  themselves,  or  through 
their  attorneys,  and  with  the  consent  of  the  court;  but  an  agreement  by  the 
parties  that  a  cause  shall  be  postponed  does  not  operate  as  a  postponement 
without  the  sanction  of  the  court,  and  does  not  of  itself  bind  the  court.  A 
party  is  therefore  not  justified  in  assuming  tiiat  a  cause  will  be  postponed 
6imply  because  he  has  agreed  witfa  his  adversary  that  it  shall  be;  nor  is  he 
authorized  to  assume  that  opposing  counsel  acted  in  bad  faith  because  the 
court  declined  to  sanction  an  agreement  to  a  postponement.  Neither  is  a  de- 
fendant injured  by  the  overruling  of  his  motion  to  postpone,  or  by  being  de- 
prived of  an  opportunity  of  summoning  his  witnesses,  unless  he  has  a  mer- 
itorious defense,  or  his  witnesses  are  material.  Applying  these  general  prin- 
ciples to  the  affidavit  of  Blacklidge,  we  have  no  reason  for  either  inferring 
or  concluding  that  Moulder  was  injured  in  any  material  respect  by  being  re- 
quired to  go  to  trial  at  the  time  the  cause  was  tried.  He  was  represented 
by  counsel  at  the  trial,  made  a  defense,  and  reserved  exceptions,  and  for  aught 
that  appears  of  record  he  made  aa  good  a  defense  as  he  would  have  done  if 
additional  time  had  been  given.  There  is  therefore  no  affirmative  showing 
that  Moulder  was  really  injured  bj'  his  failure  to  obtain  further  delay  in  going 
io  trial.  Whitehall  v' Lane,  61  Ind.  93.  The  next  question  argued  is  based 
upon  the  refusal  of  the  Clinton  circuit  court  to  change  the  venue  on  the  ap- 
plication of  Moulder.  Section  1325,  Rev.  St.  1881,  directs  that  the  courts 
jihall  adopt  rules  for  conducting  proceedings  therein  not  inconsistent  with  the 
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laws  of  this  state,  and  it  has  been  frequently  held  that,  under  the  authority 
thus  conferred,  our  courts  may,  by  the  adoption  of  an  appropriate  rule,  regu- 
late the  time  within  which  applications  for  changes  of  venue  shall  be  made, 
and  may  overrule  an  application  for  a  change  of  venue  made  after  the  time 
fixed  for  such  a  rule  on  the  ground  that  it  comes  too  late.  See  Work,  Pr.  8 
3273.  and  cases  cited:  Kt-utz  v.  Griffith,  68  Ind.  444;  Krtitz  v.  Howard,  70 
Ind.  174;  Hay9  v.  Morgan,  87  Ind.  231;  Rout  v.  Ninde,  111  Ind.  597,  13  N. 
E.  Eep.  107;  Moore  v.  Sargent,  112  Ind.  484, 14  N.  E.  Rep.  466.  Cases  might 
arise  in  which  a  strict  enforcement  of  such  a  rule  would  not  be  justifled,  but 
there  is  nothing  in  this  case  to  make  it  an  exception  to  the  general  rule  an- 
nounced as  above.  Ringgenherg  v.  Hartman,  102  Ind.  537.  The  Clinton 
circuit  court,  consequently,  did  not  err  in  overruling  Moulder's  application 
for  a  change  of  venue.  An  exception  was  reserved  below  upon  the  sufficiency 
of  the  evidence  to  sustain  the  finding  wfiich  was  made  by  the  court,  but  no 
argument  has  been  submitted  here  in  support  of  that  exception.  The  judg- 
ment is  affirmed,  with  costs. 

(115  Ind.  466)  g^^^jg,  ^^  Wabash  Ry.  Co. 

(Supreme  Court  of  Indiana.    September  18, 1888.) 

COBPORATTONS — INSOLVENCY  AND  RECEIVERS — CRIMES  OP  RECEIVER'S  AOBNT. 

Where  a  corporation  is  In  the  hands  of  a  receiver,  who  has  full  possession  of  Its 
property,  and  entire  charge  of  its  affairs,  the  corporation  cannot  be  prosecuted  for 
crimes  or  misdemeanors  committed  by  the  agents  or  servants  of  the  reoeiver,  as  the 
corporation  can  do  no  act  or  commit  no  oftense  while  the  reoeiver  is  in  full  controL 

Appeal  from  cirouit  coart»  Huntington  county;  Henry  G-.  SAYLSR^Judge. 

Fi*osecution  by  the  state  against  the  Wabash  Railway  for  obstructing  a 
public  highway.    There  was  a  judgment  for  defendant,  and  plaintiff  appeals. 

S.  C.  Vaughn.  B.  M.  Cobb,  and  O.  W.  Watkina,  for  appellant.  C  B.  <fr 
W»  v.  BiuarU  for  appellee. 

Elliott,  J.  The  record  shows  that  the  Wabash  Railway  Company  is  in  the 
hands  of  a  receiver  appointed  by  the  circuit  court  of  the  United  States,  and  that 
the  servants  of  the  receiver  constructed  a  platform  across  what  had  once  been 
a  public  street,  but  which  it  is  claimed  had  been  vacated.  It  is  only  necessary 
for  us  to  decide  that  where  a  corporation  is  in  the  hands  of  a  receiver,  who 
has  full  possession  of  its  property,  and  entire  charge  of  its  affairs,  the  corpora- 
tion cannot  be  prosecuted  for  crimes  or  misdemeanors  committed  by  the 
agents  or  servants  of  the  receiver.  As  the  corporation  can  do  no  act  while 
the  receiver  is  in  full  control,  it  can  commit  no  offense.  This  seems  so  clear 
as  not  to  require  discussion.  Railroad  Co,  v.  Davis.  23  Ind.  553;  Bell  v. 
Railroad  Co.,  53  Ind.  57.  We  need  not  inquire  or  decide  whether  a  corpora- 
tion is  liable  to  a  criminal  prosecution  for  the  acts  of  its  agents  or  servants 
in  obstructing  a  highway,  for  here  the  wrong  charged  against  the  corpoi^ation 
was  not  committed  by  the  corporation,  but  by  an  oihcer  of  the  federal  court» 
placed  in  charge  of  the  corporate  affairs.    Judgment  affirmed. 


(115  Ind.  421)  -^  ^  ,    ^ 

Reynolds  o.  State,  ex  reU  CooPEti. 

{Sujyreme  Court  of  Indiana.    September  19, 1888.) 

Bastardy— Pkosecutiok—Sufficienot  of  Evidbncb. 

Under  Rev.  St.  Ind.  1881,  %  dSO,  which  provides  tbat  a  prosecution  for  bastardy 
shall  be  in  the  name  of  the  state,  on  the  relation  of  the  prosecuting  witness,  but 
the  rules  of  evidence  shall  be  the  same  as  in  civil  cases;  and  section  988,  which  pro- 
vides that  **the  trial  and  continuance  thereof  of  such  prosecution,  both  before  the 
justice  and  in  the  cirouit  court,  shall,  in  aU  respects  not  otherwise  provided  for. 
be  governed  by  the  law  regulating  civil  suits,** — a  prosecution  for  bastardy  is  a  civil 
proceeding,  and  a  preponderance  of  the  evidence  is  all  that  U  necessary  to  estab- 
lish the  case  against  the  defendant 
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Appeal  from  circuit  court.  La  Porte  county;  Daniel  Notes,  Judge. 
Wile  <&  Oshorn,  for  appellant.    L,  A.  Cole,  for  appellee. 

ZOLLARS,  J.  Id  this  action  by  the  state  upon  the  relation  of  Jennie  Cooper, 
appellant  was  adjudged  to  be  the  father  of  her  illegitimate  child.  The 
only  point  made  here  is  that  the  finding  and  judgment  by  the  court  below  are 
not  sustained  by  sufficient  evidence.  A  part  of  the  argument  is  that  the  pro- 
ceeding partakes  so  much  of  the  nature  of  a  criminal  proceeding  that  no  judg- 
ment should  be  rendered  against  a  defendant  unless  the  evidence  shows  be- 
yond a  reasonable  doubt  that  he  is  the  father  of  the  child.  That  argument 
is  not  well  founded.  It  is  settled  by  a  long  line  of  our  cases  that,  under  the 
Code,  a  prosecution  for  bastardy  is  a  civil  action,  and  that  the  rules  of  prac- 
tice applicable  to  other  civil  actions  are  applicable  to  it,  except  when  a  differ- 
ent and  special  procedure  is  provided.  Qalvin  v.  State,  56  Ind.  51;  State 
V.  Brown,  44  Ind.  329;  Hawley  v.  State,  69  Ind.  98;  State  v.  Evans,  19  Ind. 
92;  Stone  v.  StaU,  33  Ind.  538;  Saint  v.  StaU,  68  Ind.  128;  De  Priest  v. 
StaU,  Id.  569;  Maloriey  v.  Newton,  85  Ind.  565,  (569;)  Powell  v.  State,  96 
Ind.  108.  These  cases  are  in  harmony  with  the  letter  and  spirit  of  the  gen- 
eral provisions  of  the  Code,  and  especially  with  sections  980  and  983,  Rev. 
St.  1881,  which  are  as  follows:  "Sec.  980.  The  prosecution  [for  bastardy] 
shall  be  in  the  name  of  the  state  of  Indiana,  on  the  relation  of  the  prosecuting 
witness;  but  the  rules  of  evidence  shall  be  the  same  as  in  civil  cases,"  etc. 
"Sec.  983.  The  trial  and  continuance  thereof  of  such  prosecution,  both  be- 
fore the  justice  and  in  the  circuit  court,  shall,  in  all  respects  not  otherwise 
provided  for,  be  governed  by  the  law  regulating  civil  suits."  The  only  rea- 
sonable conclusion  to  be  drawn  from  these  statutes,  the  general  provisions 
of  the  Code,  and  the  cases  cited,  and  others  that  might  be  cited,  is  that,  in  a 
prosecution  for  bastardy,  a  preponderance  of  the  evidence  is  all  that  is  neces- 
sary to  establish  the  case  against  the  defendant.  In  such  a  case,  as  in  other 
civil  actions,  this  court  will  not  reverse  the  judgment  if  there  is  evidence 
fairly  tending  to  support  it.  That  rule  has  been  uniformly  applied.  Dibble 
V.  State,  48  Ind.  470;  Askren  v.  State,  51  Ind.  592;  De  Priest  v.  State,  supra. 
If  any  other  authority  were  necessary,  it  will  be  found  in  the  late  case  of  In- 
surance Co.  V.  JoAihnichen,  110  Ind.  59,  10  N.  E.  Rep.  636,  where,  after  a 
thorough  examination  of  the  whole  question,  and  a  review  of  numerous  cases 
and  authorities,  it  was  held  that  in  all  civil  actions  a  preponderance  of  the 
evidence  only  is  necessary  to  establish  tlie  affirmation  of  an  issue,  whatever 
the  nature  of  that  Issue  may  be. 

We  have  examined  the  evidence  as  we  find  it  in  the  record.  It  would  not 
be  profitable  to  set  it  out  in  full,  nor  in  substance.  The  judgment  cannot  be 
reversed  upon  the  evidence.  The  testimony  of  the  relatrix  is  corroborated; 
that  of  appellant  is  not.  The  judgment  could  not  be  reversed  upon  the  evi- 
dence, if  the  rule  contended  for  by  counsel  for  appellant  were  the  proper  rule 
to  apply  in  such  cases.  As  we  have  already  seen,  in  a  case  like  this  a  pre- 
ponderance of  the  evidence  is  all  that  is  necessary  to  justify  the  trial  court 
in  finding  the  affirmative  of  an  issue.  And  in  this  court,  as  already  stated, 
a  judgment  will  not  be  reversed  if  there  is  evidence  fairly  tending  to  support 
it.    Judgment  affirmed,  with  costs. 


(115  Ind.  467) 

State  v.  Johnson. 

{Supreme  Court  of  Indiana,    September  19, 1888.) 

1.  Oamtno— Leasing  Tremises  for  Oamblinq  Purposes— Agkioultural  Sogibtt— In- 
dictment. 

Acts  Ind.  1885,  p.  127,  makes  it  unlawful  for  **any  officer  or  officers,  or  any  man- 
ager, director,  or  trustee  of  any  county  fair,  agricultural  society,  or  joint-stock  as- 
sociation, or  the  officers  of  any  fair,  agricultural,  joint-stock  company,  or  asso- 
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elation, "  to  rent  or  donate  any  portion  of  their  grounds  for  gambling  purposes,  and 
imposes  a  fine  upon  any  officer  or  officers  wbo  violate  any  of  its  provisions.  Held, 
that  an  indictment  drawn  under  this  act,  which  charges  that  defendants  were  the 
officers  of  an  agricultural  and  mechanical  society,  is  not  defective  for  not  alleging 
that  such  society  is  a  county  fair,  agricultural  society,  or  joint-stock  association.^ 
S.  Same. 

An  indictment  charging  that  defendants,  ''as  officers,  managers,  and  directors,  ** 
eta,  did  unlawfully  rent,  etc.,  is  not  bad  for  uncertainty,  on  the  ground  that  the 
statutory  penalty  is  imposed  upon  any  ''officer  or  officers, "  and  not  upon  managers 
and  directors.  The  words  "officer'*  or  "officers"  in  the  statute  were  intended  to 
designate  any  person  or  persons  duly  invested  with  authority  to  grant  privileges 
upon  the  socie^'s  grounas,  and  the  words  "managers  and  directors"  in  the  indict- 
ment may  be  treated  as  surplusi^e  merely.^ 

Appeal  from  circuit  court,  Knox  county;  J? .  W.  Viehe,  Judge. 
/.  C.  Adams  and  The  Attorney  Geneial,  for  appellant,    De  Wolf,  Chamber 
<&  De  Wolf,  for  appellee. 

Mitchell,  J.  At  the  January  term,  1888,  of  the  Knox  circuit  court,  the 
grand  jury  returned  an  indictment,  in  which  they  informed  the  court  that 
Thomas  Johnson,  and  six  others  named  therein,  acting  as  officers,  managers, 
and  directors  of  the  Knox  County  Agricultural  &  Mechanical  Society  of  Knox 
county,  in  the  state  of  Indiana,  which  is  alleged  to  be  a  society  organized  un- 
der the  laws  of  the  state  of  Indiana,  did,  oh  the  10th  day  of  October,  1886,  un- 
lawfully rent,  lease,  and  donate  a  portion  of  the  premises  and  grounds  owned, 
used,  and  occupied  by  the  above-named  society,  to  one  Adam  Marsh,  to  be 
used  for  the  purpose  of  carrying  on  a  game  of  chance,  with  wheel  of  fortune 
and  dice,  devices  for  the  purpose  of  wagering  money,  etc.  The  court  sus- 
tained a  motion  to  quash  the  indictment,  and  upon  this  appeal  taken  by  the 
state  the  propriety  of  this  ruling  is  presented. 

An  act  of  the  general  assembly,  approved  April  4, 1885,  (Acts  1885,  p.  127,) 
makes  it  unlawful  for  any  officer  or  officers,  or  any  manager,  director,  or  trus- 
tee of  any  county  fair,  agricultui*al  society,  or  joint-stock  association,  or  the 
officers  of  any  fair,  agricultural,  joint-stock  company,  or  association,  organized 
under  the  laws  of  this  state,  to  rent,  lease,  let,  or  donate  any  portion  of  the 
premises  or  grounds,  or  any  booth,  stall,  or  tent  owned,  used,  leased,  or  oc- 
cupied by  any  fair,  society,  etc.,  to  any  person,  etc.,  to  be  used  for  the  purpose 
of  carrying  on  any  game  of  chance  or  skill,  or  any  scheme,  lottery,  or  drawing 
with  dice,  cards,  balls,  or  wheels,  or  any  other  device  for  the  purpose  of  wag- 
ering money,  etc.  The  act  prescribes  a  penalty  of  $25  against  any  officer  or 
officers  who  violate  any  of  its  provisions.  The  first  objection  urged  against 
the  indictment  In  the  brief  filed  on  behalf  of  the  appellees  is  that  it  is  not  al- 
leged therein  that  the  Knox  County  Agricultural  &  Mechanical  Society  is  a 
county  fair,  agricultural  society,  or  joint-stock  association.  It  is  said  the 
statute  only  makes  gambling  unlawful  on  grounds  owned,  used,  or  occupied 
by  a  society  organized  for  agricultural  purposes,  and  that  because  the  indict- 
ment fails  to  charge  that  the  society,  of  which  the  defendants  were  the  officers 
and  managers,  was  organized  for  the  purposes  above  named,  it  charges  no 
crime.  We  do  not  concur  in  this  view.  The  statute  makes  it  unlawful  for 
any  officer  or  officers  of  any  agricultural  society  or  joint-stock  association  to 
rent  or  donate  any  portion  of  the  grounds  owned,  used,  leased,  or  occupied  by 
such  society  for  gambling  purposes.  The  indictment  charges  that  the  defend- 
ants were  the  officers  of  an  agricultural  and  mechanical  society,  organized 
under  the  laws  of  this  state,  and  that,  as  such  officers,  they  did,  on  a  day 
named,  unlawfully  rent,  etc.,  grounds  owned  by  such  society  for  gambling 
purposes.    It  is  wholly  immaterial  whether  the  society,  of  which  the  defend- 

^As  to  how  near  an  indictment  or  information  must  conform  to  the  wording  of  the 
statute  creating  the  offense,  see  State  v.  Hupp,  (W.  Va.)  6  S.-E.  Rep.  919,  and  note; 
State  V.  Davis,  (Me.)  15  Ati.  Rep. 41,  and  note:  State  v.  Herkley,  (Iowa,)  89  N.  W.  Rep. 
Ill,  and  note;  State  v.  Jacobs,  (Iowa,)  S9  N.  W.  Rep.  293,  and  note. 
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ants  were  the  officers  and  managers,  was  organized  for  one  purpose  or  an- 
other. It  was  organized  under  tiie  law  of  the  state  of  Indiana,  and  was  called 
an  ''Agricultural  and  Mechanical  Society."  Its  officers  incurred  the  penalty 
of  the  law  when  they  leased  or  donated,  if  they  did  lease  or  donate,  any  por- 
tion of  the  grounds  of  the  society  for  gambling  purposes,  if  they  leased  it  with 
knowledge  that  it  was  to  be  so  used.  In  support  of  the  second  and  only  other 
objection  it  is  contended  on  behalf  of  appellees  that  the  indictment  is  bad  for 
uncertainty,  in  that  the  charge  is  that  the  defendants,  "as  officers,  managers, 
and  directors*'  of  the  Knox  County  Agricultural,  etc^  Society,  did  unlawfully 
rent,  etc.  It  is  said  that  the  statutory  penalty  is  pronounced  only  against  any 
"otficer  or  officers"  who  violate  any  of  the  provisions  of  the  act,  and  ttiat 
miinagers,  directors,  and  trustees  are  not  included  in  the  penal  clause.  If 
tliis  were  conceded  to  be  a  correct  construction  of  the  act,  the  description  of 
the  defendants  as  officers,  managers,  and  diiectors  would  not  vitiate  the  in- 
dictment or  make  it  bad  for  uncertainty.  "Managers  and  directors"  would 
be  treated  as  surplusage  merely.  The  words  "officer"  and  "officers,"  as  used 
in  the  act  under  consideration,  were  not,  however,  employed  in  a  strictly  tech- 
nical sense.  They  were  intended  to  designate  any  person  or  peraons  duly  in- 
vested by  the  society  with  authority  to  grant  privileges  to  other  persons  upon 
its  grounds  or  premises,  and  to  make  it  unlawful  and  penal  for  such  persons 
intentionally  to  rent  or  donate  any  portion  of  the  society's  grounds  for  gam- 
bling purposes,  with  knowledge  that  they  were  to  be  so  used.  Our  conclusion 
is  tliat  the  court  erred  in  sustaining  tlie  motion  to  quash.  The  judgment  is 
reversed. 

NiBLACK,  C,  J.»  took  no  part  in  the  decision  of  this  cause* 

CU6  Ind.  98) 

Jarrard  t>.  State,  i 
(Supreme  Court  of  Indiana*    September  19, 1888.) 

L   CONSTITUTIONAl.  LaW— TITLES  OP  LaW9-— REFORMATORIES. 

Act  Ind.  1888,  in  reference  to  the  state  reform  school,  is  entitled  "An  act  destg- 
natinff  a  name  by  which  the  house  of  refuge  for  the  correction  and  reformation  of 
Juvenile  offenders  shall  hereafter  be  known,  *  *  *  regnilatinff  the  oommitments 
thereto,  and  for  the  more  efficient  and  uniformgovemment  of  said  Institution," 
etc.  Heldy  that  the  title  is  sufficient  to  embrace  section  1  of  said  act,  which  pro- 
vides for  the  commitment  of  boys  to  the  **  Indiana  Reform  School  for  Boys.  * 
3.  Same— Legislative  Powers. 

Under  Const.  Ind.  S  %  art  9.  anthorieing  the  legislature  to  provide  **for  the  estab- 
lishment of  houses  of  refuge  for  the  correction  and  reformation  of  Juvenile  offend- 
ers, ^  the  legislature  had  a  right  to  pass  the  act  entitled  as  above;  a^d  as  such  act 
provides  a  method  for  ascertaining  bv  a  judicial  Investigation  whether  there  is 
proper  cause  for  commitment  to  a  reform  school,  it  Is  not  objectionable  as  arbi- 
trarily taking  children  from  their  parents. 
8.  Reformatories— Coscmitment  of  Bots-0)mplatnt. 

A  complaint  for  commitment  of  a  person  to  the  reform  school,  which  aUeges  that 
such  person's  guardian,  because  of  advanced  age,  cannot  exercise  that  control  and 
restraint  which  is  necessary  to  prevent  the  ward  from  becoming  an  evil  member  of 
society,  and  shows  also  that  the  latter  is  vicious,  and  associates  late  at  night  with 
immoral,  drunken,  and  dissolute  persons,,  at  his  own  pleasure,  contains  enough  to 
make  it  good,  though  other  statements  therein  are  trilling  and  ridiculous. 

Appeal  from  circuit  court,  Steuben  county;  R.  TVes.  McBride,  Judge. 
D.  B,  Palmer,  Frank  8.  Roby  and  John  F.  Sherman,  for  appellant.    Em-- 
met  A,  Britton,  for  appellee. 

Elliott,  J.  The  appellant  was  committed  to  the  reform  school  upon  the 
complaint  of  George  Heading.  The  act  of  1883  is  entitled  "An  act  designat- 
ing a  name  by  which  the  house  of  refuge  for  the  correction  and  reformation 
of  juvenile  offenders  shall  hereafter  be  known;  providing  for  the  appolntuient 
of  commissioners  and  their  compensation,  and  prescribing  their  powers  and 

*  Rehearing  denied. 
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duties;  regulating  tho  ootnmitments  the  ito»  and  for  the  more  efficient  and 
nniform  government  of  said  institution;  authorizing  the  governor  to  com- 
mute the  sentence  of  boys  under  twenty-one  years :  declaring  how  the  ex- 
penses of  maintaining  the  institution  shall  be  paid;  repealing  all  laws  in  con- 
ilict  with  this  act,  and  declaring  an  emergency."  Acts  1888,  p.  19.  We  have 
no  doubt  that  the  title  is  sufficiently  clear  and  comprehensive  to  embrace  sec- 
tion 1  of  the  act,  which  provides  for  the  commitment  of  boys  to  the  "Indiana 
Beform  School  for  B<^."  The  title  of  the  act  contains  the  clause,  "regulat- 
ing commitments  thereto,  '*  and  this  certainly  embraces  section  9.  Under  our 
decisions  we  have  little  doubt  that  the  title  would  be  sufficient  without  that 
clause.  The  legislature  had  power  to  enact  the  statute  under  examination. 
The  object  of  the  statute  is  not  to  punish,  but  to  reform.  Boys  are  sent  to 
the  school,  not  as  criminals  to  punishment,  but  to  prevent  them  from  becom- 
ing criminals.  We  do  not  deem  it  necessary  to  enter  upon  a  discussion  of 
this  question,  for  we  think  it  settled  in  accordance  with  principle  that  the  leg- 
islature has  power  to  provide  for  the  reformation  of  boys  who  are  entering 
upon  a  career  of  wickedness,  by  prescribing  measures  for  committing  them 
to  a  reformatory  institution.  Ex  parte  Crouse,  4  Whart.  9;  Indtistrial  School 
V.  Supervisors]  40  Wis.  828;  Roth  v.  Home  of  R^fxige,  31  Md.  329;  Petition 
jofFerrier,  103  111.  867;  County  v.  Humphreys,  104  111.  378.  But  we  need 
not  look  beyond  our  own  constitution  for  authority,  for  that  provides  that 
the  legislature  may  provide  "for  the  establishment  of  houses  of  refuge  for  the 
correction  and  reformation  of  juvenile  offenders."  Section  2,  art  9.  We  do 
not  hold,  or  mean  to  hold,  that  boys  can  be  arbitrarily  taken  from  their  par- 
ents or  guardian,  and  committed  to  a  reformatory  school.  We  sanction  no 
such  doctrine.  What  we  here  hold  is  that,  where  parental  restraint  is  not 
strong  enough  to  prevent  boys  from  becoming  evil  members  of  society,  the 
law  may  interfere,  and  place  them  where  they  may  be  restrained  and  reformed. 
The  act  before  us  provides  a  method  for  ascertaining  by  a  judicial  investiga- 
tion, in  a  court  of  general  superior  jurisdiction,  whether  there  is  cause  for 
taking  bad  boys  from  the  control  of  parents,  and  placing  them  in  charge  of 
the  officers  of  the  commonwealth,  and  it  cannot,  therefore,  be  justly  said  that 
it  arbitrarily  takes  children  from  their  parents. 

The  complaint  shows  that  the  appellant's  guardian,  because  of  his  advanced 
age,  cannot  exercise  that  control  and  restraint  which  is  necessary  to  prevent 
the  appellant  from  becoming  an  evil  member  of  society,  and  it  shows  also 
that  he  is  vicious,  and  associates  "late  at  night,  with  immoral,  drunken,  and 
dissolute  persons,  at  his  own  pleasure."  We  agree  with  appellant* s  counsel 
that  some  of  the  statements  of  the  complaint  are  trifling  and  ridiculous,  but 
th^re  is  enough  in  it  to  make  it  good.    Judgment  affirmed. 


(115  Ind.  435) 

New  York,  C.  &  St.  L.  By.  Co.  t).  Boane. 

{anjjreme  C  urt  qf  Indlama,    September  20, 18SS.) 

L  Cab  ubks—Of  Pabbb^vobrs— Ixjubt  to  Passenobbt— Carbtino  Bbtond  Platfobic 
defendant's  freight  train  stopped  several  hundred  feet  from  the  platform  of  the 
station  to  which  p.aintlff  had  taken  passage,  and  the  conductor  and  brakeman  im- 
mediately left  the  caboose,  without  giving  her  any  directions  or  assistance  in  alight- 
ing. A  line  of  freight  cars  were  standing  on  one  side  of  the  cahoose,  and  there 
was  a  ditch  on  the  other,  and  plaintiff,  supposing  she  would  be  let  off  at  the  plat- 
form, remained  on  the  train.  She  was  carried  some  distance  beyond  the  platform, 
when  the  train  was  stopped,  but  the  conductor  refused  to  back  to  the  platform.  On 
alighting,  the  conductor  said  or  did  something  impressing  her  with  the  belief  that 
she  could  easily  reach  the  platform  by  walking  back  on  the  track.  The  track  was 
fenced  on  both  sides,  and  plaintiff,  in  attempting  to  cross  a  cattle-guard,  fell,  and 
was  injured.  There  were  two  gates  by  which  plaintiff  might  have  passed  through 
the  fence,  and  reached  the  platform  by  a  circuitous  route,  out  she  aid  not  observr 
\.i7N.E.nos.l6,17— 58 
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them.    Held,  that  plaintiff  was  not  negligent  In  not  alighting  from  the  tram  when 
it  first  stopped,  and  that  defendant  was  negligent  in  not  backing  to  the  platform, 
and  was  liable  for  the  injury.^ 
2.  Damages— Fob  Personal  Injuries— Excessive. 

Plaintiff's  arm  was  broken  by  the  fall  and  permanently  disabled,  rendering  hei 
permanently  less  able  to  earn  her  own  living,  which  she  had  been  accustomed  to  do. 
Meld,  that  a  verdict  for  $1,000  damages  was  not  excessive,  although  plaintiff  was 
past  middle  age.' 

Appeal  from  circuit  court,  Kosciusko  county;  Elisha  Y.  Lon0,  Judge. 
Frazer  &  Frazer  and  John  B.  Coles ^  for  appellant.    Adamson  &  Cook  for 
appellee. 

NiBLACK,  C.  J.  Notwithstanding  some  discrepancies  between  witnesses 
on  certain  matters  of  minor  importance,  there  was  evidence  in  this  case  very 
strongly  tending  to  establish  the  following  facts:  That  during  bhe  year  1883,  as 
well  as  since  that  time,  the  appellant,  the  New  York.  Chicago  &  St.  Louis  liail- 
way  Company,  ran  a  train  of  cars  known  as  a  local  freight  train  daily  over  its  line 
of  road  between  a  point  near  the  city  of  Chicago,  in  the  state  of  Illinois,  and  the 
city  of  Fort  Wayne,  in  this  state;  that  it  was  in  the  habit  of  carrying  passengers 
in  a  caboose  attached  to  the  rtar  end  of  that  train,  between  all  the  stations  on 
that  part  of  its  line  of  road;  that  the  appellee,  Rebecca  Doane,  on  the  18th  day^ 
of  June,  1883,  entered  the  caboose  of  thattrain  at  a  station  on  the  road  known' 
as  Mentone,  for  the  purpose  of  being  conTeyeU  as  a  passenger  to  a  station  nine 
or  ten  miles  further  east,  called  Claypool,  and  paid  to  the  conductor  of  the  train 
the  amount  demanded  by  him  for  transportation  to  the  station  last  named; 
that  there  was  a  depot  or  station  house,  with  a  platform  40  or  50  feet  attached, 
on  the  north  side  of  the  road  at  Claypool;  that  the  train  consisted  of  near,  if 
not  quite,  30  cars;  that  when  it  reached  Claypool  it  stopped  along-side  of  the 
platform,  the  caboose  standing  on  tlie  track  at  least  several  length  of  cars,  and 
probably  several  hundred  feet,  west  of  the  platform;  that  several  freight  cars 
were,  at  the  time,  standing  on  a  switch  on  the  south  side  of,  and  immediately 
adjacent  to,  the  caboose;  that  on  the  north  side  of  the  caboose  a  ditch  contain- 
ing some  water,  several  feet  deep  and  four  or  five  feet  wide,  ran  along  near  and 
parallel  with  the  railway  track;  that  Mrs.  Doane  was  unable  to  see  any  safe 
or  convenient  way  of  getting  out  of  or  away  from  the  caboose;  that  there  was 
a  plank  across  the  ditch,  some  50  or  60  feet  east  of  the  caboose,  over  which 
persons  sometimes  walked,  but  the  strip  of  ground  between  the  ditch  and  the 
railway  track  was  so  narrow  as  to  make  it  impracticable  for  her  to  attempt  to 
reach  the  plank  with  her  two  bundles  of  baggage  which  she  was  carrying  with 
her;  that,  being  told  by  one  of  her  fellow  passengers  that  the  train  would 
probably  pull  up  to  and  lot  her  off  at  the  platform,  she  remained  in  the  caboose; 
that  at  or  about  the  time  the  train  stopped  the  conductor  and  the  only  brake- 
man  then  near  it  left  the  caboose,  without  giving  Mrs.  Doane  any  directions 
as  to  how  or  when  she  could  safely  leave  the  train,  and  without  offering  her 
any  assistance  in  leaving  it;  that  before  leaving  the  caboose  the  brakeman 
announced  the  name  of  the  station,  but,  from  dullness  of  hearing  or  some  other 
cause,  she  did  not  hear  the  announcement;  that  she  was,  however,  otherwise 
informed  that  the  train  was  approaching  Claypool;  that  after  the  expiration 
of  15  or  20  minutes  the  train  proceeded  on  its  Way  east,  without  stopping  at 
the  platform;  that  in  passing  the  platform  the  conductor  stepped  from  it  into 
the  caboose,  and,  seeing  that  Mrs.  Doane  was  still  on  the  train,  he  climbed  on 

^  Where  a  railway  company  takes  passengers  on  its  freight  trains,  it  is  bound  to  exer- 
cise reasonable  care  and  diligence  for  their  safety  on  leavmg  the  train.  Smith  v.  Bank- 
ing Co.,  (Ga.)  5  B.  £.  Rep.  772,  and  note.  As  to  the  duty  of  a  common  carrier  to  safely 
deposit  a  passenger  at  his  place  of  destination,  and  the  duty  it  owes  to  passengers  on 
alighting  from  its  train,  see  RaUway  Co.  v.  Williams,  (Tex.  j  8  B.  W.  Rep.  78,  and  note. 

*As  to  what  are  and  what  are  not  excessive  damages  in  actions  for  injuries  to  the 
person,  see  Railroad  v.  MitcheU,  (Ky.)  8  S.  W.  Rep.  700,  and  note;  Henry  v.  Railroad 
Co.,  (Iowa,)  S9  N.  W.  Rep.  198,  and  note;  Weber  v.  Ci^  of  Creston,  Id.  126,  and  note. 
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top  and  gave  the  necessary  signal  to  have  the  train  stopped;  that  the  train 
was  stopped  accordingly,  on  a  curve  80  or  90  rods  away  from,  but  still  in 
sight  of,  the  station-house;  that  Mrs.  Doane  thereupon  demanded  that  she 
should  be  returned  to  the  station  by  backing  up  the  train,  but  the  conductor 
declined  to  so  back  up  the  train,  and  requested  her  to  get  off  where  the  train 
then  was,  which,  with  his  assistance,  she  did,  the  locality  being  one  with 
which  she  was  entirely  unacquainted;  that  on  her  reaching  the  ground  the 
conductor  either  said  or  did  something  which  impressed  her  with  the  belief 
that  she  could  easily  get  back  to  the  station  by  walking  on  the  railway  track, 
and  that  this  was  the  best  route  for  her  to  take;  that  where  she  left  the  train 
there  was  a  wire  fence,  consisting  in  part  of  barbed  wires,  on  both  sides  of 
the  railway  track,  running  back  to  a  railroad  crossing  near  the  station-house; 
that,  seeing  no  other  way  open  to  her,  she,  with  her  bundles,  started  along 
the  traelc  in  the  direction  of  the  station-house;  that  she  had  proceeded  only  a 
short  distance  when  she  came  to  a  cattle-pit,  from  which  plank  fences  three 
or  four  feet  high  extended  each  way  to  the  respective  wire  fences;  that,  realiz- 
ing the  danger  there  might  be  in  attempting  to  pass  over  the  cattle-pit,  but 
failing  to  observe  any  means  of  getting  around  it,  and  fearing  she  might  be 
caught  by  some  other  passing  train,  she  stepped  upon  and  started  to  walk 
over  the  cattle-pit,  exercising  as  much  care  as  was  consistent  with  her  then 
excited  and  very  nervous  condition;  that  when  about  half-way  across  the  cat- 
tle-pit she  fell,  and  broke  one  of  her  arms  near  the  wrist,  and  vr&B  otherwise 
bruised  and  injured;  that  with  the  assistance  of  a  gentleman,  who  came  to  her 
relief,  she  got  back  to  the  station  house,  where  she  received  surgical  aid  and 
attention;  that  the  injury  to  her  arm  had  proved  to  be  a  very  painful  and  per- 
manent injury;  that  her  wiist  had  not  regained,  and  never  would  regain,  its 
normal  condition,  her  arm  being  thus  left  in  a  maimed  and  weakened  predic- 
ament. It  was  also  shown  that  somewhere  not  far  from  where  Mrs.  Doane 
left  the  train  there  was  a  gate,  on  the  north  side  of  the  road,  which  opened  into 
a  private  lane  leading  nortii  through  a  farm;  that  some  distance  further  north 
there  was  another  gate,  on  the  west  side  of  the  lane,  which  led  into  an  open 
field;  that  she  might  have  gone  through  these  two  gates,  and  thence  through 
the  open  field,  and  by  a  circuitous  route  have  reached  the  station-house  with- 
out walking  upon  the  railway  track,  but  she  had  no  knowledge  of  the  fact 
that  she  might  get  to  the  station-house  in  that  way,  and  nothing  occurred  to 
direct  her  attention  to  the  practicability  of  her  getting  back  by  that  or  any 
other  route  outside  of  the  railway  track.  A  jury  returned  a  verdict  in  favor 
of  Mrs.  Doane,  assessing  her  damages  at  $1,000,  and,  over  exceptions  reserved, 
judgment  was  given  upon  the  verdict.  Error  is  assigned  upon  the  overruling 
of  a  demurrer  to  the  complaint,  which  consisted  of  two  paragraphs,  and  the 
refusal  of  the  circuit  court  to  grant  a  new  trial. 

In  support  of  the  errors  assigned  it  is  sought  to  be  maintained  in  argument — 
FirnU  that  upon  the  facts  contained  in  the  complaint  and  substantially  proven 
at  the  trial,  Mrs.  Doane  was  guilty  of  contributory  negligence  in  not  leaving 
the  caboose  when  the  train  stopped  at  Claypool,  and  also  in  attempting  to  walk 
back  along  the  railway  track  and  over  the  cattle-pit  after  she  left  the  train; 
secondly,  that  upon  the  facts  as  stated,  the  injury  complained  of  was  too  re- 
mote to  constitute  a  c;iuse  of  action  against  the  rail Wiiy  company;  thirdly, 
that  the  damages  assessed  were,  in  any  view  which  ought  to  be  taken  of  the 
facts  as  proven,  excessive;  fourthly,  that  certain  instructions  given  to  the 
jury  were  erroneous. 

A  railroad  company  may  refuse  to  carry  passengers  on  its  freight  trains, 
but  if  it  admits  a  person  into  a  caboose  attached  to  one  of  its  freight  trains,  to 
be  transported  as  a  passenger,  and  takes  the  customary  fare  for  his  transporta- 
tion as  such,  it  incurs  the  same  liability  for  his  safety  as  though  he  had  taken 
passage  in  one  of  its  regular  passenger  coaches.  It  is  neither  expected  nor  re- 
quired that  a  passenger  upon  a  freight  train  shall  be  provided  with  all  the 
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comforts  and  conveniences  which  are  usually  afforded  passengers  on  a  regular 
passenger  train,  but  there  is  on  that  account  no  diminution  in  the  obligation 
of  those  in  charge  of  the  freight  train  to  carry  its  passengers  with  becoming 
and  all  necessary  care,  and  to  deliver  them  safely  at,  or  conveniently  near, 
their  respective  places  of  destination.  It  is  the  duty  of  a  railroad  company 
engaged  in  the  transportation  of  passengers,  whether  by  freight  or  passenger 
trains,  to  so  run  and  manage  its  trains,  and  to  so  handle  its  passengers,  that 
no  one  shall  be  injured  by  its  own  negligence.  2  Wood,  Ry.  Law,  1121  et  seq. ; 
Railway  Co.  v.  8elhy,  47  Ind.  471;  Railvxiy  Co.  v.  Dickaraon,  59  Ind.  317. 
It  is  also  the  duty  of  a  railroad  company  to  provide  suitable  stations  and  plat- 
forms to  enable  persons  to  enter  its  cars,  and  passengers  to  safely  alight  when 
they  have  accomplished  their  journey.  As  pertihent  to  that  duty,  Wood, 
supra,  at  section  305,  on  page  1123,  says, — and  we  have  no  doubt,  correctly, — 
that  '*the  trains  must  be  stopped  at  the  station,  so  that  passengers  can  alight 
upon  the  platform,  and  if  they  are  stopped  at  any  other  place,  and  the  station 
is  called,  so  that  passengera  are  required  or  have  a  right  to  understand  that 
they  are  required  to  stop  there,  the  company  is  liable  for  injuries  received  in 
leaving  such  place,  to  the  same  extent  and  upon  the  same  ground  that  it  would 
be  liable  for  injuries  received  from  the  defectiveness  of  its  own  premises." 
Railroad  Co,  v.  Butler,  112  Ind.  598,  14  N.  E.  Rep.  699.  These  general 
principles  apply  as  well  to  the  carrying  of  passengers  by  freight  as  by  pas- 
senger trains,  subject  only  to  such  modiflcations  as  are  made  necessary  by  the 
nature  of  the  business  in  which  freight  trains  may  be  engaged.  Where  a 
freight  train  is  accustomed  to  discharge  its  passengers  at  some  place  other 
V'NL  the  platform,  or  when  it  is  impracticable  for  it  to  reach  the  platform 
w  ith  its  caboose  or  other  car  in  which  its  passengers  are  carried,  it  may  re- 
quire passengers  to  leave  its  train  at  some  other  appropriate  and  convenient 
place  not  connected  with  the  platfbrm.  In  such  an  event,  however,  passen- 
gers are  entitled  to  receive  such  care  and  attention  as  are  necessary  to  enable 
them  to  properly  reach  the  station,  and  this  is  especially  so  where  the  place 
at  which  they  are  dischargeii  is  either  inappropriate  or  inconvenient.  Woolery 
V.  Railway  Co.,  107  Ind.  381,  8  N.  £.  Rep.  226.  Further  on,  at  page  1186, 
the  same  author  says  that  *'\t  the  train  overshoots  or  stops  short  of  the  plat- 
form, at  an  unusual  place,  it  is  held  that  the  company  is  bound  to  assist  the 
passengers  to  alight;  and,  in  any  event,  in  such  a  case,  it  would  be  its  duty 
to  either  back  the  train  to  the  station,  or  notify  the  passengers  where  and 
how  to  alight,  and  warn  them  of  any  dangers  incident  to  alighting  at  that 
point;  and  if,  through  no  fault  of  the  passenger,  he  is  injured  by  alighting 
at  that  point,  or  in  getting  from  there  to  the  station  or  highway,  the  company 
is  liable  therefor."  Applying  these  principles  to  the  facts  of  this  case,  the 
railway  company  failed  in  its  duty  in  not  either  stopping  the  caboose  at  the 
platform  at  Olaypool,  or  assisting  Mrs.  Doane  to  alight  from  the  train  which 
stopped  west  of  that  place,  and  to  reach  the  station  in  safety.  Under  all  the 
circumstances,  she  was  justified  in  not  leaving  the  caboose  where  it  stopped, 
as  well  as  in  inferring  that  it  would  be  pulled  up  to  the  platform  before  leav- 
ing the  station.  It  also  failed  to  perf  Drm  a  plain  and  very  urgent  duty  when 
it  neglected  to  either  back  its  train  to  a  convenient  point  near  the  station,  or 
to  give  her  such  assistance  or  Instructions  as  were  necessary  to  assure  her 
safe  return  to  the  station-house  after  it  had  carried  iier  beyond  her  place  of 
destination.  The  duty  of  a  railroad  company  as  a  common  carrier  of  passen- 
gers is  not  fully  performed  until  it  delivers  its  passenger,  in  proper  condition, 
at  the  station  to  which  he  has  paid  his  fare.  Mrs.  Doane  was  not  guilty  of 
negligence  in  failing  to  discover  some  gates  leading  into  private  inclosnres, 
and  into  an  open  and  remote  field,  through  which  she  might  have  returned 
to  the  station  by  an  unmarked  and  circuitous  route.  It  was,  under  the  cir« 
cumstances,  not  only  natural,  but  reasonable,  aside  from  any  directions  or 
intimations  which  the  conductor  may  have  given  her,  that  she  should  Imve 
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attempted  to  follow  the  railway  track  back  -to  the  station-house.  Until  she 
reached  that  point,  she  was  stili  constructively  a  passenger  on  the  milway 
train,  and  Imd  a  right  to  rely  upon  any  information  or  directions  which  she 
may  have  received  from  the  conductor.  'See  Wood,  above  cited ,  pp.  1124-112&. 
Nor  was  Mrs.  Doane  guilty  of  contributory  negligence  in  her  effort  to  walk 
over  the  cattle-pit.  It  was  important  to  her  that  she  should  pass  that  place 
in  some  way,  and  within  a  reasonable  time,  and  no  other  practicable  method 
of  passing  it  was  apparently  open  to  her.  It  ts  a  matter  within  the  common 
knowledge  of  all  that  a  person  may,  by  the  exercise  of  a  high  degree  of  care, 
ordinarily  walk  with  safety  over  a  cattle-pit.  But  a  cattle-pit  is  not  a  suita- 
ble place  to  compel  a  passenger  to  walk  over  to  reach  the  end  of  his  journey, 
and  it  was  negligence  on  the  part  of  the  railway  company  to  place  her  in  a 
position  which  seemingly  required  her  to  incur  the  hazard  of  walking  upon 
such  a  place.  It  is  an  old  rule  that  where  one  person  places  another  in  such 
a  situation  that  the  latter  must  adopt  a  perilous  alternative,  the  former  is  re- 
sponsible for  the  consequences.  Jones  v.  Boyce^  1  Starkie,  493.  A  practical 
application  of  this  rule  in  aid  of  the  general  principles  previously  announced 
as  above,  leads  us  to  the  further  conclusion  that  the  injuries  to  Mrs.  Doane 
were  proximately  caused  by  the  negligence  of  the  railway  company.  This 
view  is  fully  sustained  by  the  cases  of  Railway  Co.  v.  Eaton,  94  Ind.  474, 
and  Railroad  Co.  v.  Buck,  96  Ind.  346. 

Nothing  is  shown  from  which  we  can  infer  that  the  damages  were  exces- 
sive. Notwithstanding  Mrs.  Doane  had,  at  the  time  of  her  injuries,  passed 
the  meridian  of  life,  the  maiming  and  permanent  disabling  of  her  arm  was  no 
trivial  matter  to  her.  She  thereby  became  very  materially  less  able  to  earn 
her  own  living  (which  she.had  been  accustomed  to  do)  for  the  rest  of  her  life. 
The  amount  she  recovered  impresses  us  as  a  very  moderate  compensation  for 
the  injuries  for  which  she  sued. 

Objections  tfre  specifically  made  to  some  of  the  instructions  given  to  the 
jury,  but  none  of  the  instructions  complained  of  are  inconsistent  with  the 
legal  principles  we  have  applied  to  the  evidence,  and  hence  what  we  have  ai- 
rt  ady  said  practically  dispones  of  all  the  questions  made  upon  the  instructions. 
Having  in  view  the  same  legal  principles,  the  demurrer  to  the  complaint  was 
rightly  overruled.    The.  judgment  is  atiirmed,  with  codts. 


(115  Ind.  493) 

O'Haleram  9.  O'Haleran  et  ah 

(Supreme  Court  of  Indiana*    September  20, 1888.) 

ExECTTTOKS  Ain>  Administbatobs— Salbs  uhbbb  Obdbb  of  Ck)UBT— Riostb  of  Hbirs 
TO  CoNTBST  Claims. 

The  remedy  prescribed  by  Kev.  St.  Ind.  1881,  S  2826,  as  amended  by  Acts  1883,  p. 
167,  S  IS,  proyiding  that  upon  a  petition  showing  a  meritorious  defense  to  a  claim 
allowed  against  the  estate  by  the  administrator,  the  heirs  shaU  be  entitled  to  an 
order  setting  the  claim  for  trial,  as  in  case  of  claims  not  aUowed,  is  not  ezdosive: 
and  the  heirs  may,  in  order  to  protect  the  real  estate  from  sale  by  the  administrator, 
show  that  a  claim  aUowed  by  the  administrator  was  not  a  valid  claim  against  the 
estate.    Following  Scherer  v.  Inoermcmy  11  N.  E.  Rep.  8, 12  N.  E.  Rep.  804. 

Appeal  from  circuit  court,  Tippecanoe  county;  David  P.  Vinton,  Judge. 

Petition  by  Michael  O'Haleran,  as  administrator  of  the  estate  of  Patrick 
Reagan,  for  the  sale  of  real  estate,  to  pay  alh*ged  debts  against  the  estate. 
The  appellees,  Margaret  O'Haleran  and  others,  answered,  denying  that  any 
debts  were  owing  by  the  estate.  The  petition  was  dismissed,  and  Michael 
O'Haleran  appciUs.  Rev.  St.  1881,  §  2326,  as  amended  by  Acts  1883,  p.  167, 
§  13,  provides  that  upon  a  petition  showing  a  meritorious  defense  to  a  claim 
allowed  against  the  estate  by  the  administrator,  the  heirs  shall  be  entitled  to 
an  order  setting  the  claim  for  trial,  as  in  case  of  cUiims  not  allowed. 

B.  A.  Qreeuley,  for  appellant.    R.  P.  <&  J.  C.  Davidson,  for  appellees. 
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ZoLLARS,  J.  Patrick  Beagan  devised  all  of  his  real  estate  to  his  daughter, 
Catherine.  Subsequent  to  bis  death  she  died,  intestate,  leaving  the  appellees 
herein,  who  were  defendants  below,  her  only  heirs  at  law.  After  her  death, 
appellant,  upon  his  own  application,  was  appointed  administrator  of  Reagan's 
estate,  and  as  such,  and  for  the  purpose  of  paying  alleged  debts,  filed  his  pe- 
tition for  the  sale  of  the  real  estate  so  devised  to  the  daughter,  Catherine. 
Appellees  answered,  among  other  things,  that  at  the  time  of  his  death  Beagan 
owed  no  debts,  and  that  the  only  claim  against  the  estate  is  an  allowance  by 
appellant,  as  administrator,  of  a  claim  filed  by  his  wife,  which  was  and  is  with- 
out any  foundation,  Reagan  never  having  been  indebted  to  her.  The  court 
below  overruled  a  demurrer  to  the  third  paragraph  of  the  answer,  the  sub- 
stance of  a  portion  of  which  is  given  above,  and  upon  the  evidence  adduced 
dismissed  appellant's  petition.  The  evidence  is  not  in  the  record,  and  hence 
no  question  is  made  as  to  ltd  sufficiency.  The  case  is  submitted  upon  the 
assignment  that  the  court  below  erred  in  overruling  the  demurrer  to  the  an- 
swer. 

The  pleadings  upon  neither  side  are  as  definite  and  certain  as  they  ought  to 
be,  but  we  think  they  present  the  question  argued  by  counsel;  and  that  is, 
have  the  owners  of  the  real  estate,  in  order  to  protect  it  from  sale  by  the  ad- 
ministrator, a  right  to  defend  against,  and  show,  if  they  can,  that  the  claim 
filed  by  appellant's  wife  is  not  a  proper  and  valid  claim  against  the  Reagan 
estate,  notwithstanding  its  allowance  by  appellant  as  administrator  ?  Counsel 
for  appellant  claim  that  they  have  not  that  right  in  a  proceeding  like  this,  and 
that  their  only  remedy  is  that  prescribed  by  section  102  of  the  act  of  1881, 
(Rev.  St.  1881,  §  2326,)  as  amended  by  the  act  of  1883.  (Acts  1883,  p.  157,  §  18.) 
The  precise  question  thus  presented  was  before  us  for  decision  in  the  case  of 
Sclierer  v.  Ingerman,  110  Ind.  428,  II  N.  E.  Rep.  8,' 12  N.  E.  Rep.  304;  and  we 
there  held  that,  in  a  proceeding  by  an  administrator  for  the  sale  of  real  estate 
to  pay  an  alleged  claim  against  the  estate,  the  owner  or  owners  of  the  real  estate 
have  the  right,  in  order  to  protect  it.  to  defend  against  the  claim  upon  its  merits, 
notwithstanding  it  may  have  been  allowed  by  the  administrator.  We  are 
satisfied  that  the  conclusion  there  reached  is  the  correct  one,  and  adhere  to  it. 
No  mention  was  made  in  that  case  of  the  amendment  of  1883,  but  there  is 
nothing  in  that  amendment  which  at  aU  affects  the  question  which  was  there 
involved,  and  is  here  involved.  See,  also,  Mackey  v.  Ballou,  112  Ind.  198, 
13  N.  E.  Rep.  716;  Hunter  v.  French,  86  Ind.  320.  The  court  below  did  not 
err  in  overruling  the  demurrer  to  the  third  paragraph  of  the  answer.  Judg- 
ment affirmed,  with  costs. 

(116  Ind.  214) 

Leake  v.  Ball  et  aX.  ^ 

(Supreme  Court  cf  Indioma,    September  20, 18S8.) 

1.  Frauds,  SxiiTDTB  of— Promise  to  Pat  Debt  of  Another— Gonsiperattoit. 

A  creditor,  who,  as  security  for  a  debt,  with  plaintiffs'  consent,  takes  from  his 
debtor  an  assi^ment  of  an  insurance  policy  which  had  already  been  assigned  to 
plaintiffs,  to  indemnify  them  as  sureties  for  another  debt,  assunung  and  agreeing  to 

Say  the  last-named  debt,  is  liable  to  plaintiffs,  who  haye  been  compelled  to  pay  said 
ebt,  although  the  policy  is  not  yet  ooUected;  such  promise  not  being  withm  the 
statute  of  frauds.  > 

8.  Contract— Actions  on— Pleading — ^Prattd— Offer  to  Return  Property. 

An  answer  in  an  action  founded  on  a  promise  to  pay  a  debt,  in  consideration  of 
the  transfer  to  defendant  of  an  insurance  poUcy,  is  fataUy  defectiye  if  it  charge 
fraud  in  procuring  the  promise  without  offering  to  return  the  policy. 

Appeal  from  superior  court,  Vigo  county;  James  M.  Allen,  Judge. 

>  As  to  what  promises  are  within  the  statute  of  frauds,  as  being  promises  to  Day  the 
debt  of  another,  see  Stewart  y.  Jerome,  (Mich.)  38  N.  W.  Rep.  895,  and  note;  Clark  v. 
Jones,  (Ala.)  4  South.  Rep.  771;  Helt  v.  Smith,  (Iowa,)  89  N.  W.  Rep.  81,  and  note. 

•Rehearing  denied. 
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Action  by  Isaac  P.  Ball,  Ellis  O.  Whiteman,  and  Thomas  W.  Harper,  to 
recover  of  cTunius  P.  Leake  the  amount  of  a  note  paid  by  them  as  sureties  for 
one  James  Hook.    Judgment  for  plaintiffs,  and  defendant  appealed. 

C,  F,  MoNutt  and  Davis  ^  DaviSt  for  appellant.  L.  D.  Leveque  and  T.  W. 
Harper,  for  appellees. 

Elliott,  J.  It  is  alleged  in  the  complaint  of  the  appellees  that  James 
Hook  became  indebted  to  Vigo  Encampment  No.  17  of  the  Independent  Order 
of  Odd  Fellows;  that,  to  secure  this  debt,  he  executed  a  promissory  note,  and 
that  the  appellees  became  his  sureties  thereon;  that,  at  the  time  the  note  was 
executed  by  the  appellees,  Hook  assigned  to  them  a  policy  of  insurance  held 
by  him  in  the  Odd  Fellows^  Mutual  Aid  Association,  to  indemnify  them  against 
loss;  that  the  value  of  the  policy  at  the  time  of  this  assignment  was  $2,500; 
that  judgment  was  subsequently  obtained  on  the  note  executed  by  Hook  and 
the  appellees;  that  Hook  was  indebted  to  Leake,  the  appellant,  and,  with  the 
consent  of  the  appellees,  executed  to  him  the  following  assignment  of  the  pol- 
icy of  inaurance:  "For  value  received,  I  assign  this  policy  to  J.  P.  Leake,  to 
secure  a  note  of  $1,011.00,  dated  January  7, 1884.  Leake  is  to  assume  and 
pay  the  money  due  the  encampment,  on  which  Ball  and  Harper  are  sureties. 
After  paying  himself  the  amount  of  the  note  and  interest  and  money  paid  on 
the  lodge  claim  above  mentioned,  the  balance  to  go  to  the  family  of  Hook." 
It  is  further  alleged  that  the  appellees  were  compelled  to  pay  the  judgment 
obtained  against  them,  and  that  Leake  accepted  the  assignment  and  policy, 
and  still  retains  the  policy,  and  .that  he  has  not  paid  the  debt  due  the  en- 
campment. 

The  promise  of  Leake  is  not  within  the  statute  of  frauds.  He  obtained  a 
thing  of  value,  and.  Instead  of  promising,  to  pay  the  consideration  directly  to 
the  party  with  whom  he  contracted,  promised  to  pay  it  to  a  third  person. 
He  promised  to  pay  his  own  debt  by  paying  the  creditor  of  the  party  with 
whom  be  contracted,  for  what  he  promised  to  pay  was  part  of  the  considera- 
tion he  agreed  to  pay  for  the  policy.  It  was  none  the  less  his  own  debt  that 
he  promised  to  pay,  because  the  person  with  whom  he  dealt,  instead  of  requir- 
ing that  the  money  be  paid  to  him,  required  that  it  be  paid  to  a  third  person. 
We  need  not,  however,  discuss  the  question  at  length;  for  the  law,  as  many 
decisions  assei*t,  is  decisively  against  the  appellant.  Wolke  ▼.  Fleming ,  103 
Ind.  105, 2  N.  £.  Rep.  325;  Windell  v.  Hudson,  102  Ind.  521,  2  N.  £.  Rep.  303; 
Railway  Co.  v.  Caldtoell,  98  Ind.  245;  Rodembarger  v.  Bramblett,  78  Ind.  213; 
Manufacturing  Co,  v.  Porter ,  75  Ind,  428;  Campbell  v,  Patterson,  58  Ind.  66; 
MoDUl  V.  Gunn,  43  Ind.  315;  Davis  v.  Calloway,  30  Ind.  112;  Day  v.  Pat- 
terson, 18  Ind.  114.  The  case  before  us  is  stronger  than  any  of  the  cases  cited, 
for  here  the  appellees  were  the  holders  of  an  interest  in  the  property  trans- 
ferred to  the  appellant.  There  was  a  consideration  for  Leake's  promise, — ^the 
assignment  of  the  policy  to  him.  The  assignment  of  a  policy  of  insurance  is 
a  valid  consideration  for  a  promise.  It  is  not  material  whether  the  consider- 
ation moved  from  the  appellees  or  from  Hook.  It  is  sutBcieht  if  Leake  ob- 
tained the  consideration  for  which  he  contracted.  It  appears,  however,  that 
a  consideration  moved  from  the  appellees  as  well  as  from  Hook,  for  they  con- 
sented to  the  assignment,  and  yielded  their  prior  rights.  The  promise  of 
Leake  is  to  pay  the  debt  due  the  appellees  at  once.  There  is  nothing  in  the 
agreement  warranting  the  conclusion  that  he  was  not  to  pay  until  after  Hook's 
death.  The  answer  charges  that  the  promise  of  the  appellant  was  obtained 
by  the  fraud  of  one  of  the  appellees.  Several  objections  are  urged  against  the 
answer  by  the  appellees,  but  we  deem  it  necessary  to  consider  only  one  of 
them.  The  objection  that  thd  answer  does  not  tender  back  the  policy,  nor 
offer  ta  return  it,  is  fatal.  The  appellant  cannot  avoid  his  promise  and  still 
retain  the  policy.  It  is  said  by  counsel  that  the  appellant  has  an  equitable 
interest  in  the  assignment,  and  from  this  their  conclusion  is  that  he  has  a 
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right  to  retain  the  policy,  and  still  avoid  hla  contract.  This  argument  is 
plainly  fallacious.  A  contract  cannot  be  affirmed  in  part  and  rejected  in  part. 
It  must  be  totally  repudiated,  or  not  repudiated  at  ail.  The  appellees  had  a 
right  to  the  policy  under  the  prior  assignment,  and  this  right  must  be  fully 
restored  to  them,  or  the  appellant  must  pay  what  he  agreed  to  pay  in  his 
contract  with  them  and  their  debtor.     Judgment  affirmed. 


(116  Ind.  474) 

Brioham  et  al.  v.  Hubbard  et  ah 
(Stipreme  Court  of  Indiana.    September  21, 1888.) 

1.  PBAUDDI.ENT  CONVEYANOBS— PrEFERBNCES— HU8BA.2n>  AND  WUTB. 

A  husband,  at  the  time  he  conveyed  property  to  hia  wife,  was  indebted  in  the  sum 
of  18,700,  exeludinff  his  indebtedness  to  her,  which  was  $700.  The  value  of  his  prop- 
erty, above  incumorances,  was  18,000.  In  the  conveyance  to  his  wife,  as  well  as  in 
other  conveyances,  be  preferred  some  of  his  creditors  as  against  others,  but  he  was 
attempting  to  pay  bis  aebts-so  far  as  possible,  and  was  not  shown  to  bave  done  any- 
thing dishonest.  His  wife  supposed  he  had  ample  means  witb  wbich  to  pay  bw 
debts.  Held,  that  the  husband  had  a  right,  in  good  faith,  to  prefer  some  oi  his 
creditors,  including  his  wife,  and  she  a  right  to  accept  the  preference,  and  that  the 
conveyance  was  not  fraudulent.^ 

3.  Same— VAiiUB  op  Pbopbrtt  Convetbd. 

To  ascertain  bow  mucb  property  was  attempted  to  be  placed  beyond  the  reach  of 
creditors  by  the  conveyance  of  a  husband  to  bis  wife,  the  value  of  the  wife's  one- 
third  interest  in  the  property,  and  the  value  of  the  husband's  exemption,  should  be 
deducted  from  the  total  value;  and  where  the  value  thus  reduced  does  not  exceed 
the  price  paid  by  tbe  wife,  the  conveyance  will  not  be  set  aside. 

8u  EviDENCB— Made  CJohpetbkt  bt  Exahiitatioit  op  Adverse  Party. 

A  party  wbo  voluntarily  elicits  facts,  on  cross-examination,  cannot  complain  that 
the  opposite  party  was  improperly  allowed  to  introduce  evidence  of  such  facts. 

Appeal  from  circuit  court,  Henry  county;  M.  E.  Forener,  Judge. 
L.  P.  Neuohy  and  /.  M,  Morris,  for  appellants.    T.  B,  Redding  and  Wm. 
O,  Bamadt  for  appellees. 

ZoLLARs,  J.  In  December,  1884,  Charles  S.  Hubbard,  appellee  herein,  con- 
veyed real  estate  to  his  wife,  his  co-defendant  below  and  co-appdlee  here.  Ap- 
pellants, to  whom  he  was  indebted,  subsequently  instituted  this  action  against 
him  and  his  wife,  to  set  aside  the  conveyance  as  fraudulent  as  against  them 
and  his  other  creditors.  The  cause  was  tried  by  the  court,  and  resulted  in  a 
finding  and  judgment  in  favor  of  the  defendants  for  costs. 

Appellants  contend  that  the  judgment  is  not  sustained  by  sufficient  evi- 
dence. We  have  read  all  of  the  evidence  carefully,  and  are  well  satisfied  that 
the  judgment  cannot  be  reversed  by  reason  of  its  insuificiency.  It  is  so  well 
settled  by  the  decisions  of  this  court  that  a  judgment  will  not  be  reversed  upon 
the  weight  of  the  evidence,  if  there  is  evidence  fairly  tending  to  sustain  it, 
that  it  is  not  necessary  to  cite  cases,  nor,  indeed,  to  restate  the  rule.  Here  the 
evidence  not  only  tends  to  sustain  the  finding  and  judgment,  but  makes  it 
quite  apparent  that  the  court  below  ruled  correctly  in  awai*ding  judgment  in 
favor  of  appellees  for  costs.  So  far  as  shown  by  the  evidence  before  us, 
Charles  S.  Hubbard,  at  the  time  of  the  conveyance  to  his  wife,  was  indebted 
in  the  sum  of  about  88,700.  If  the  amount  which  he  and  his  wife  claim  he 
w^as  indebted  to  her  is  included,  his  total  indebtedness  was  about  $9,400. 
Bating  the  property  conveyed  to  the  wife  at  the  value  placed  upon  it  by  appel- 
lants, the  total  value  of  his  propeity  at  that  time,  above  Incumbrances,  was 
near  $8,000.    He  was  unable  to  pay  his  debts  at  that  time, — was  insolvent. 

1 A  conveyance  made  by  a  debtor  In  failing  circumstances  to  his  wife,  in  payment 
of  a  h<ma  fide  debt  proportionate  to  the  value  of  tbe  property  conveyed,  no  use  being 
reserved  to  the  debtor,  is  valid  against  creditors.  Wuaun  v.  Atkinson,  (Ala.)  4  South. 
Rep.  esi,  and  note;  Cooper  v.  Bank,  (Kan.)  18  Pac.  Hep.  937,  and  note;  Manufactur- 
ing Co.  V.  Mastin,  (Iowa,)  99  N.  W.  Rep.  219,  and  note;  Smith  v.  Sieberling,  85  Fed. 
Rep.  677,  and  note. 
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But,  notwithstanding  that  itet,  we  think  that  the  evidence  fails  to  show  that 
his  purpose  In  making  the  conveyance  to  his  wife  was  to  defraud  his  creditors. 
In  the  conveyance  to  her,  as  in  other  conveyances  made  soon  afterwards,  he 
preferred  some  of  his  creditors  as  against  appellants,  but  he  seems  to  have 
been  engaged  in  an  effort  to  pay  his  debts  so  far  as  possible.  For  example, 
one  piece  uf  property,  worth  about  8600,  he  conveyed  to  a  creditor  to  whom  he 
was  indebted  in  tiiat  amount.  He  mortgaged  tiis  stock  of  boots  and  shoes,  of 
the  value  of  about  $5,000,  to  other  creditors,  to  whom  he  was  indebted  in  that 
amount.  The  stock  went  in  payment  of  those  debts.  His  real  estate  in  In- 
dianapolis was  already  under  mortgage.  What  became  of  it  is  not  shown. 
The  probability  is  that  the  mortgagees  finally  took  it.  At  least,  he  is  not 
shown  to  have  done  anything  dishonest  as  connected  with  it.  He  had  a  right 
to  give  a  preference  to  some  of  his  creditors,  including  his  wife,  as  against 
others,  and  such  preference  will  be  upheld,  if  untainted  with  fraud.  Gruhbs 
V.  Mori-is,  103  Ind.  166,  2  N.  E.  Hep.  579;  Hoea  v.  Boyer,  108  Ind.  494,  9  N. 
E.  Rep.  427;  Proctor  v.  CoU,  104  Ind.  873,  3  K.  E.  Rep.  106,  and  4  N.  E. 
Rep.  308.  If  it  should  be  conceded  that  Hubbard  had  a  fraudulent  intent  in 
the  conveyance  to  his  wife,  there  is  no  evidence  at  all  that  she  had  any  notice 
of  such  intent.  As  already  stated,  at  the  time  of  the  conveyance  to  her.  he 
was  engaged  in  selling  boots  and  shoes,  and  had  a  stock  of  the  value  of  $5,000. 
She  testitied  that  she  knew  he  was  indebted  to  Frank  White,  but  there  is  no 
evidence  that  she  knew  the  amount  of  the  indebtedness,  or  had  any  suspicion 
even  that  he  was  not  able  to  pay  it  at  any  time.  She  was  settled  in  the  be- 
lief that  he  had  ample  taeans  with  which  to  pay  all  of  his  debts.  We  have  not 
been  cited  to  the  evidence,  and,  after  a  diligent  search,  have  been  unable  to 
find  any,  that  he  was  indebted  to  Frank  White  in  any  amount.  But  if  there 
was  such  an  indebtedness,  and  she  knew  of  the  amount,  that  alone  would  not 
overthrow  the  conveyance  to  her.  The  debt  from  Hubbard  to  her  being  bona 
fide,  she  had  a  right  to  accept  a  preference.  Dice  v.  Irvin,  110  Ind.  561,  11 
N.  E.  Rep.  488;  Cornell  v.  Qib8on,  114  Ind.  144.  16  N.  E.  Rep.  130.  Hub- 
bard knew  that  he  was  insolvent,  and  in  making  the  conveyance  to  his  wife 
doubtless  intended  to  give  her  a  preference,  as  he  subsequently  preferred  other 
creditors.  The  conveyance  to  Mrs.  Hubbard  seems  to  have  been  first  sug- 
gested by  Mr.  Butler,  a  brother-in-law,  who  was  Hubbard's  attorney,  and 
knew  of  his  Insolvent  condition.  He  suggested  to  her  that  she  had  better 
have  a  deed  for  the  property,  as  she  had  no  security  for  the  amount  which  her 
husband  owed  her,  but  he  did  not  inform  her  of  her  husband's  insolvency. 
He  also  suggested  the  matter  to  Hubbard,  and  wrote  the  deed,  which  was  soon 
after  executed. 

It  is  contended  by  appellants  that  the  price  paid  by  Mrs.  Hubbard  was  in- 
adequate, and  that  such  inadequacy  is  an  evidence  of  fraud.  We  do  not  think 
so.  In  1857  Mrs.  Hubbard  received  $200  from  her  father.  In  1861  she  re- 
ceived the  further  sum  of  $100  from  him.  These  sums  she  turned  over  to 
her  husband,  to  be  used  in  the  construction  of  the  house  which  was  included 
in  the  conveyance  to  her  from  her  husband.  It  was  so  used.  After  her  fa- 
ther's death,  in  1876,  she  received  $422  from  his  estate.  Of  that  amount  she 
again  turned  over  to  her  husband  $122,  to  be  used  in  repairing  the  property* 
and  it  was  so  used.  For  the  balance  ($300)  he  gave  her  his  note,  drawing  6  per 
cent,  interest.  It  is  not  necessary  for  us  to  decide  whether  or  not  Mrs.  Hub- 
bard could  have  coerced  a  payment  to  her  by  her  husband  of  the  amounts  thus 
used  in  the  construction  and  repair  of  the  house,  nor  whether  or  not  there 
was  such  a  moral  obligation  to  pay  it  resting  upon  the  husband  as  would  have 
afforded  a  good  consideration  for  the  conveyance  to  her.  See  Sedgwick  v. 
Tucker,  90  Ind.  271,  and  cases  cited;  Proctor  v.  Cole,  104  Ind.  873,  3  N.  E. 
Rep.  106,  and  4  N.  E.  Rep.  303.  If  the  sums  thus  used  in  the  construction 
and  repair  of  the  house,  with  interest  thereon,  should  be  charged  against 
Hubbard  as  a  debt  due  to  his  wife,  his  indebtedness  to  her  was  at  least  $700,  as 
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she  testified  it  was  at  the  time  the  deed  was  executed.  But  it  is  not  neces- 
sary to  charge  him  with  those  sums  in  order  to  uphold  the  conveyance,  and 
hence  we  do  not  decide  the  questions  above  suggested.  So  far  as  concerns  the 
number  of  witnesses,  the  preponderance  of  tlie  evidence  is  that  the  property 
conveyed  to  Mrs.  Hubbard  was  not  worth  over  $1,000,  if,  indeed,  that  much. 
In  support  of  the  judgment  it  ought  to  be  assumed  that  the  court  below  found 
that  the  property  was  not  worth  over  $1,000.  The  note  for  $300  was  made 
in  1876.  The  conveyance  was  made  in  December,  1884.  From  the  date  of 
the  note  to  the  date  of  the  conveyance  was  alK>ut  eight  yeara.  Two  years'  in- 
terest had  been  paid.  There  was,  therefore,  about  six  years'  interest  due,  which 
amounted  to  about  $108,  making  the  total  amount  due  upon  tiie  note  about 
$408.  That  was  the  amount  which  Mrs.  Hubbard  paid  for  the  property,  leav- 
ing out  of  the  calculation  the  other  sums  above  mentioned.  The  difference 
between  tlie  amount  thus  paid  and  the  value  of  the  property  was  $592.  But 
it  must  be  remembered  that,  under  our  statute,  the  wife's  one-third  interest 
in  tike  real  estate  could  not  have  been  subjected  to  sale,  and  that  upon  the 
sale  of  the  property  upon  execution,  in  satisfaction  of  the  husband's  debts, 
and  the  mailing  of  the  deed  in  pursuance  of  such  sale,  she  would  have  been 
entitled  to  claim  the  one-third  in  severalty.  Two-thirds  of  the  property  only, 
therefore,  was  subject  to  sale  upon  execution  in  satisfaction  of  Hubbard's 
debts.  Two-thirds  of  one  .thousand  is  $666.66.  Hubbard  was  a  married 
man  and  a  householder,  and  as  such,  under  our  statutes,  was  entitled  to  hold, 
as  exempt  from  execution,  property  of  the  value  of  $600.  Had  the  property 
conveyed  to  his  wife  been  offered  for  sale,  upon  execution,  as  his  property,  he 
could  have  claimed  from  it,  or  out  of  tlie  proceeds  of  it,  $600.  In  ascertain- 
ing, therefore,  how  much  of  his  property  subject  to  sale,  upon  execution, 
really  passed  to  his  wife  by  the  conveyance  to  her,  her  one- third  interest  and 
the  amount  exempt  by  law  from  execution  must  be  deducted  from  the  value 
of  the  real  estate  tlius  conveyed.  Adding  the  wife's  one-third,  $338.83,  to 
the  amount  exempt  from  execution,  we  have  $938.33.  There  would  thus  be 
left  subject  to  sale  for  Hubbard's  debts  only  $66.67  in  value.  That  would 
have  been  all  that  his  creditors  could  have  reached  and  held  as  against  the 
wife's  interest  and  Hubbard's  claim  for  an  exemption.  An  execution  had 
been  issued  against  Hubbard's  property  prior  to  the  institution  of  this  action, 
and  was  levied  upon  the  personal  property  which  he  then  owned.  He  claimed 
his  exemption,  and  the  whole  of  the  property  so  levied  upon,  amounting  to 
$319  in  value,  was  set  off  to  him.  Assuming  that,  if  the  conveyance  to  his 
wife  had  not  been  made,  the  real  estate  so  conveyed  would  have  been  taken 
under  an  execution,  and  that  Hubbard  would  have  claimed  his  exemption 
from  the  personal  property,  as  he  did,  he  would  still  have  been  entitled,  and 
would  yet  be  entitled,  to  claim  from  the  real  estate  the  difference  between 
$600  and  $819,  the  value  of  the  personal  property  so  set  off  to  him.  He  would 
thus  have  been  entitled,  and  would  yet  be  entitled,  to  claim  from  the  real 
estate  $281  in  value.  That  amount,  added  to  the  wife's  one-third,  would 
mai^e  $614.33,  to  be  deducted  from  $1,000,  the  value  of  tlie  real  estate,  in 
order  to  ascertain  just  how  much  was  placed,  or  was  attempted  to  be  placed, 
beyond  the  reach  of  creditors  by  the  conveyance  to  the  wife.  The  difference 
between  $1,000  and  $614.33  is  $385.67.  Upon  the  assumption  last  above  that 
amount,  and  that  only,  the  creditors  could  have  reached  bj  legal  process,  had 
no  conveyance  been  made  to  the  wife.  Witliout  any  question  she  paid  more 
than  that  sum  for  the  real  estate,  by  the  surrender  of  her  note  for  $300  and 
the  accumulated  interest,  amounting  in  all  to  about  $408.  It  will  thus  l>e 
seen,  also,  that  no  possible  benefit  could  accrue  to  the  creditors,  should  the 
conveyance  to  Mrs.  Hubbard  be  set  aside.  When  such  is  the  case,  a  court  of 
equity  will  not  interfere.  Smith  v.  Selzer,  114  Ind.  229,  16  X.  E.  Bep.  624. 
It  is  suggested,  rather  than  argued,  that  the  court  below  erred  In  admitting 
certain  testimony  by  Charles  Butler.    As  already  stated,  he  was  a  brother-in« 
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law  of  the  appellees,  and  the  attorney  for  Hubbard.  In  response  to  a  ques- 
tion by  counsel  for  appellee,  he  was  allowed  to  state  that,  prior  to  the  execu- 
tion of  the  deed  to  Mrs.  Hubbard,  he  suggested  to  her  that,  as  her  husband 
was  indebted  to  her,  she  had  better  have  a  deed  from  him  for  the  property 
here  in  dispute.  Without  examining  the  questions  further,  it  is  entirely  suf- 
ficient to  say  that  the  same  conversation  between  Butler  and  Mrs.  Hubbard 
was  drawn  out  by  appellants,  upon  the  cross-examination  of  Mrs.  Hubbard. 
They  are  therefore  in  no  condition  to  object  to  appellees'  bringing  forward 
the  same  evidence  in  the  examination  of  Butler.  Nor  could  they  have  been 
injured  by  a  reproduction  of  the  facts  which  they  had  thus  voluntarily  elicited 
in  the  cross-examination  of  Mrs.  Hubbard.  Having  found  no  error  in  the 
rulings  of  the  court  below,  the  judgment  is  afilrmed,  with  costs. 


(U6  Ind.  317) 

Lanier  et  al.  v.  Wallace  et  ah  ^ 
(Supreme  Court  of  Indiana.    Beptember  21, 1888.) 

PARTNEKSmP^FlBM  AND  iNBHriDUAL  CrBDITOBS— CONVBTANCB  BT  PARTNER  TO  FiBM 

—Fraudulent  Convetancb. 

A  conveyance  of  separate  property,  executed  in  good  faith  by  a  partner,  in  pay. 
ment  of  or  as  security  for  a  debt  owing  by  him  to  the  firm,  is  valid  as  against  his 
individual  creditors,  and  inures  to  the  receiver  of  the  firm  for  the  benefit  of  the  firm 
creditors*,  and  a  firm  creditor,  for  whose  debt  such  partner  is  also  individually 
liable  as  surety,  is  not  entitled  to  priority  of  payment  over  the  other  firm  creditors, 
out  of  the  property  conveyed  to  the  firm  by  such  partner;  the  rule  that  a  firm  cred- 
itor, for  whose  debt  one  of  the  partners  is  also  individually  liable,  is  entitled  to 
participate  in  the  firm  assets,  to  the  exclusion  of  individual  creditors,  and  in  the 
individual  assets  of  the  partner  to  the  exclusion  of  firm  creditors,  not  applying. 

Appeal  from  superior  court,  Marion  county;  Napoleon  B.  Taylor,  Judge. 
Baker,  Hood  (&  Hendricks,  for  appellants.    HarrU/on,  Miller  it  Elam,  for 
appellees. 

MrrcHEXL,  J.  Prior  to  the  15th  day  of  July,  1884,  Stoughton  A.  Fletcher, 
Thomas  H.  Sharpe,  Ingram  Fletcher,  and  Albert  £.  Fletcher  were  partners, 
carrying  on  a  general  banking  business  in  the  city  of  Indianapolis,  under  the 
firm  name  of  Fletcher  &  Sharpe.  The  firm  became  insolvent,  and  upon  the 
application  of  one  of  the  partners  William  Wallace,  Esq.,  was,  on  the  date 
above  mentioned,  duly  appointed  by  the  superior  court  of  Marion  county  to 
take  charge  of  the  assets  of  the  firm  as  receiver.  During  the  pendency  of  the 
receivership,  Winslow,  Lanier  &  Co.,  bankers,  of  the  city  of  New  York,  filed 
an  intervening  petition,  in  which  they  represented  that  the  firm  of  Fletcher 
&  Sharpe  was  indebted  to  them  in  a  large  amount,  which  indebtedness  was 
evidenced  by  two  promissory  notes  executed  by  the  firm,  and  secured  by  the 
separate  Indorsements  of  three  of  the  partners  individually.  The  intervenors 
asserted  the  right  to  participate  ratably  in  the  assets  of  the  firm,  and  also  to 
be  preferentially  paid  any  balance  of  th^  claim  remaining  unpaid  out  of  the 
proceeds  of  certain  individual  property  which,  they  averred,  those  member? 
of  the  firm  who  had  become  liable  as  indorsers,  had  transferred  to  a  trustee, 
for  the  benefit  of  the  firm,  prior  to  the  declaration  of  insolvency,  and  which, 
it  was  alleged,  had  since  been  transferred  to  the  receiver.  There  was  a  hear^ 
ing  upon  issue  taken,  and  upon  due  request  the  court  found  the  facts  spe- 
cially, and  stated  conclusions  of  law  thereon,  adverse  to  the  claim  of  the  inters 
venora  for  a  preference.  The  only  facts  specially  found  material  to  the  deter- 
mination of  the  questions  involved  are,  in  substance,  that  on  the  21st  day  of 
January,  1884,  the  persons  above  named,  having  caiTied  on  the  banking  busi- 
ness as  partners  under  the  firm  name  of  Fletcher  &  Sharpe,  for  the  period  of 
10  years  or  more,  entered  into  a  new  partnership  agreement,  at  which  time, 
as  subsequent  events  proved,  the  firm,  as  well  as  the  individual  members 
thereof,  although  owning  a  large  amount  of  property,  wore  of  doubtful  solv- 

*Rehearins  denied. 
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ency,  if  they  were  not,  Indeed,  actually  insolvent.  Two  of  the  partners,  viz., 
Ingram  and  Albert  E.  Fletcher,  were  each  largely  indebted  to  the  firm,  the 
debt  of  the  first-named  being  $448,286,  while  that  of  the  last-named  amounted 
to  6300,000  or  thereabouts.  Each  of  the  above-named  partners  owned  a 
large  amount  of  individual  property,  which  they,  as  well  as  the  other  members 
of  the  firm,  believed  would  sell  for  more  than  sufiicient  to  pay  the  amounts 
due  from  them,  respectively,  to  the  firm.  It  was  accordingly  stipulated,  as 
part  of  the  new  agreement,  that  Ingram  and  Albert  E.  Fletcher  should  sev- 
erally convey  and  transfer  all  their  individual  property,  real  and  personal,  to 
a  trustee  in  trust,  to  be  sold  and  converted  into  money  by  the  firm,  and  the 
proceeds  applied  to  the  liquidation  of  their  respective  debts  due  the  firm,  and 
the  residue,  if  any,  placed  to  the  credit  of  each  as  capital  stock.  It  was  also 
agreed  that  Thomas  H.  Sharpe,  one  of  the  partners,  should  convey  the  undi- 
vided one-half  of  a  certain  bank  building  owned  by  himself  and  the  two 
Fletchers  above  named,  as  tenants  in  common,  to  the  firm,  subject  to  an  in- 
cumbrance which  it  was  stipulated  the  firm  should  pay.  In  pursuance  of  the 
agreement  above  mentioned,  and  upon  the  considerations  therein  named,  and 
no  other,  the  several  pai-tners,  their  respective  wives  joining,  made  convey- 
ances of  their  individual  real  estate,  according  to  the  terms  of  the  new  agree- 
ment, the  conveyance  by  Sharpe  having  been  made  to  the  firm  on  the  28d  day 
of  January,  1884,  while  the  deeds  from  the  Fletchers  to  the  trustee  were  ex- 
ecuted on  the  2d  day  of  February,  1884.  The  trustee  subsequently  conveyed 
the  Fletcher  property  to  the  receiver.  The  value  of  the  property  conveyed  by 
Ingram  and  Albert  E.  Fletcher  did  not,  in  either  case,  equal  the  amount  due 
from  them,  respectively,  to  the  firm.  The  court  finds  that  the  conveyances 
were  made  in  good  faith,  in  order  to  provide  for  the  payment  of  debts  actually 
due  the  copartnership  from  the  several  partners,  and  to  enable  the  firm  to  pay 
its  debts,  and  carry  on  its  business.  Afterwards,  in  April  and  June,  1884, 
Fletcher  &  Sharpe  made  two  notes,  one  for  $25,000,  the  other  for  $20,000, 
both  payable  to  the  firm  of  Fletcher  &  Sharpe.  These  notes  were  indorsed 
by  the  firm,  whose  indorsement  was  followed  in  regular  course  by  that  of 
Thomas  H.  Sharpe,  Ingram  Fletcher,  and  Albert  E.  Fletcher.  Upon  the 
notes  so  indorsed,  the  interveners,  Winslow,  Lanier  &  Co.,  loaned  to  the  firm 
of  Fletcher  &  Sharpe  the  amount  of  money  specified  in  each  note,  respectively. 
The  interveners  did  not  know  of  the  conveyances  above  mentioned,  made  by 
the  several  partners  to  the  firm  of  Fletcher  &  Sharpe  at  the  time  of  making 
the  loan,  the  indorsement  of  the  partners  having  been  accepted  in  order  to 
obtain  the  security  of  their  personal  liability  on  the  notes.  No  inquiry  was 
made  by  Winslow,  Lanier  &  Go.  concerning  the  individual  property  of  the 
several  members  of  the  firm  of  Fletcher  &  Sharpe,  nor  were  there  any  repre- 
sentations made  by  any  member  of  the  latter  firm  in  that  regard.  Subse- 
quently a  receiver  was  appointed  by  the  Marion  superior  court,  who  took  pos- 
session of  all  the  property  and  assets  of  the  firm,  including  the  property  con- 
veyed to  the  firm,  and  to  the  receivcA,  as  above  mentioned,  in  pursuance  of  the 
partnership  agreement  made  on  the  21st  day  of  January,  1884. 

The  question  is  whether  or  not,  upon  the  foregoing  facts,  the  interveners 
were  entitled  to  priority  of  payment  over  other  firm  creditors,  out  of  the  prop- 
erty conveyed  to  the  firm  by  the  several  partners.  There  seems  to  be  no  dis- 
pute, as,  indeed,  there  could  not  well  be,  upon  the  proposition  that  a  creditor 
who  holds  a  note  of  which  a  firm  are  the  makers,  and  one  or  more  members 
theieof  indorsers,  has  in  his  hands  a  valid,  joint  obligation  against  the  firm, 
and  at  the  same  time  a  distinct,  several,  and  separate  obligation  against  those 
who  signed  as  indorsers.  This  result  fiows  from  the  fact  that  the  contract  of 
an  indorser  is  entirely  independent  and  distinct  from  that  of  the  maker,  each 
contract  being  in  itself,  when  the  indorsement  is  in  regular  course,  conclusive 
in  its  legal  import.  The  creditor  holding  a  note  so  made  and  indorsed  may 
therefore  pursue  his  remedy  against  the  partners  as  makers,  and  he  may  also 
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proceed  agaiast  thoid  individually  liable  as  indorsers.  When  the  property  of 
the  firm,  or  the  individual  estates  of  the  members  bound  as  indorsers,  is  be- 
ing judicially  administered,  the  creditor  is  entitled  to  participate  with  the 
partnership  creditors  in  the  joint  estate,  and  he  may  at  the  same  time  avail 
himself  of  any  appropriate  remedy  he  would  otherwise  have  against  the  in* 
dorsers,  or  their  respective  estates.  He  may  receive  dividends  from  the  joint 
estate  as  a  partnership  creditor  and  from  the  separate  estate  of  the  partners 
liable  on  their  contract  of  indorsement,  as  an  individual  creditor.  Wilder  v. 
Keeler,  3  Paige,  167-176;  Mead  v.  Bank,  6  Blatchf.  186;  Emery  v.  Bank,  3 
Cliff.  507;  In  re  Bradley,  2  Biss.  515;  In  re  Bahcock,  3  Story,  399.  This  is 
upon  the  principle  that  one  who  holds  two  independent  obligations  as  security 
for  a  debt  is  entitled  to  avail  liimself  of  both  until  the  debtor  is  once  com* 
pletely  satisfied.  Having  established  the  right  of  a  creditor,  who  holds  the 
note  of  a  firm,  indorsed  by  some  or  all  of  its  members,  to  participate  in  the 
joint  estate  of  the  partners,  to  tlie  exclusion  of  individual  creditors,  as  well  as 
in  the  separate  estate  of  the  indorsers,  to  the  exclusion  of  partnership  credit- 
ors, and  resting  their  ultimate  right  for  preference  on  this  proposition,  coun- 
sel for  the  interveners  plausibly  contend  that  since  the  conveyances  of  their 
individual  property,  made  by  the  several  members  of  the  firm  of  Fletcher  & 
Sharpe,  in  pursuance  of  the  new  partnership  agreement,  were  intended  merely 
as  security  for  debts  due  from  those  members  to  the  firm,  such  conveyances, 
although  absolute  in  form,  constituted  in  fact  only  mortgages.  Therefore,  it 
is  said,  the  property  thus  conveyed  remained  the  individual  property  of  the 
several  members,  subject  only  to  a  mortgage  in  favor  of  the  firm,  notwith- 
standing the  conveyances.  Hence,  the  argument  proceeds,  the  rights  of  the 
partnership  creditors  having  become  fixed  and  vested  in  the  partnership  prop- 
erty by  the  appointment  of  a  receiver,  the  correlative  rights  of  the  individual 
creditors  in  the  individual  property,  being  compensatory,  must  tiave  become 
fixed  and  vested  in  the  individual  property  of  the  several  members  at  the  same 
time.  The  con<iusion  is  said  to  follow,  since  the  interveners,  who  occupy  the 
double  character  of  individual  and  paitnership  creditors,  have  thus  obtained  a 
vested  right  in  or  lien  upon  the  individual  as  well  as  the  partnership  property, 
that  neither  the  insolvent  firm  of  Fletcher  &  Sharpe,  nor  the  receiver,  will  be 
bound  to  assert  the  prior  mortgage  in  favor  of  the  firm,  upon  the  separate 
property  of  the  individual  members,  as  against  the  subsequent  lien  of  the  in- 
terveners, who  are  also  creditors  of  the  firm.  The  joint  creditors  represented 
by  the  receiver,  it  is  said,  have  no  rights  except  such  as  they  derive  by  sub- 
rogation from  Fletcher  &  Sharpe,  and  since  the  latter  could  not  have  come 
into  competition  with  the  intervenors,  their  own  creditors,  in  obtaining  pay- 
ment out  of  the  individual  property  conveyed  as  above,  their  joint  creditor 
cannot  do  so.  It  is  undoubtedly  true  that  a  debtor  will  not  be  permitted  to 
avail  himself  of  a  prior  security,  if  to  do  so  would  defeat  the  collection  of  a 
debt  which  he  is  legally  or  equitably  bound  to  pay.  Where  property  is  in- 
cumbered as  security  for  the  psiyment  of  two  debts,  if  the  holder  of  the  first 
lien  is  under  a  duty  ultimately  to  pay  the  debt  secured  by  the  second,  it  would 
be  manifestly  inequitable  to  permit  him,  in  case  the  property  wasinsufiicientto 
pay  both,  to  set  up  the  prior  lien,  to  the  discomfiture  of  his  own  creditor. 
Thus,  if  a  partner  borrow  money  on  his  individual  security  or  credit,  although 
for  the  use  of  the  firm  of  which  he  is  a  member,  while  he  might  have  a  part- 
ner's lien  inter  sese,  he  has  none  against  the  firm  creditors,  because  he  him- 
self owes  the  joint  debts  due  the  creditors  of  the  firm.  2  Lindl.  Partn:  683; 
Ketchum  v.  Durkee,  1  Hoff.  Ch.  538.  Upon  like  principles,  the  assignee  of 
the  last  series  of  notes  secured  by  mortgage  is  entitled  to  preference  ovel*  the 
mortgagee,  who  retains  a  prior  note,  in  case  the  latter  became  liable  for  the 
payment  of  the  last  noty  by  his  contract  of  indorsement.  Wilber  v.  Buchanan, 
85  Ind.  42;  2  Jones,  Mortg.  §  1701.  The  facts  found  by  the  court,  however, 
do  not  m^e  the  present  a  case  for  the  application  of  the  principles  above 
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stated.  Without  conceding  that  the  conveyance  of  their  separate  property  by 
the  individual  members  of  the  firm  of  Fletcher  &  Sharpe,  in  pursuance  of  the 
agreement  above  referred  to,  and  dissenting  entirely  from  the  view  that  the 
appointment  of  a  receiver  of  the  assets  of  the  firm  in  any  way  affected  the  re- 
lation of  the  individual  creditors  to  the  separate  property  of  the  several  mem- 
bers, so  as  to  give  those  creditors  a  vested  right  in  or  lien  upon  the  separate 
property  of  the  partners,  yet,  if  these  points  were  conceded  to  the  interveners, 
we  are  unable  to  see  how  it  would  aid  their  purpose,  unless  the  conveyances 
referred  to  were  invalid  and  of  no  effect  as  against  individual  creditors. 
Whether  the  deeds  operated  as  absolute  conveyances,  or  as  mortgages,  there 
is  no  question  but  that  they  were  executed  some  months  prior  to  the  appoint- 
ment of  the  receiver,  and  before  the  intervenors  became  creditors  either  of  the 
firm  of  Fletcher  &  Shai^pe  or  of  any  of  its  individual  members.  Nor  is  there 
any  dispute  but  that  the  conveyances  were  made  either  to  pay  or  secure  act- 
Jiiil  subsisting  debts  due  from  the  owners  of  the  property,  respective!)^,  to  the 
copartnership.  The  property  having  been  transferred  to  secure  the  payment 
of  bona  fide  debts  due  the  firm  long  before  the  receiver  was  appointed,  as  soon 
as  a  receiver  was  appointed  it  vested  in  him,  for  the  benefit  of  the  creditors 
of  the  firm.  The  effect  of  the  conveyances  very  clearly  was  to  convert  that 
which  was  theretofore  individual  property  into  property  belonging  to  the  firm. 
Debts  due  from  the  individual  members  of  a  partnership,  lilce  other  debts  due 
the  firm,  become  assets  in  the  hands  of  a  receiver,  who  stands  in  some  respect 
as  assignee  of  the  firm  property,  and  are  to  be  collected  and  applied  to  the  pay- 
ment of  firm  debts  accordingly.  If  such  debts  are  secured  by  mortgage, 
granting  that  the  conveyances  in  question  constituted  mortgages  only,  or  other- 
wise the  security,  like  the  debt,  stands  for  the  benefit  of  the  firm  creditors,  un- 
less the  security  was  taken  in  violation  of  the  rights  of  individual  creditors. 
The  inquiry  thus  ultimately  comes  to  this:  is  a  conveyance  of  separate  prop- 
erty, executed  in  good  faith  by  a  partner  to  secure  a  debt  owing  by  him  to  the 
firm  of  which  he  is  a  member,  valid  as  against  the  individual  creditors  of  the 
partner?  Upon  principle  and  authority  this  question  must  be  answered  in 
the  affirmative. 

It  is  settled  everywhere  that  when  the  assets  of  a  partnership,  or  the  indi- 
vidual property  of  the  membera  of  a  firm,  are  brought  under  the  jurisdiction 
of  a  court  for  judicial  administration,  the  equitable  rule  of  distribution  will 
be  applied,  and  the  partnership  assets  will  be  devoted,  first,  to  the  payment 
of  the  firm  debts,  and  the  individual  property  of  the  several  partners  to  their 
individual  debts,  respectively.  But  where  the  partnership  assets  remain  un- 
der the  control  of  the  partners,  they  have  the  power  to  appropriate  any  por- 
tion of  it  to  pay- or  secure  the  individual  debts  of  the  members  of  the  firm. 
Thus,  in  FUTier  v.  Syfers,  109  Ind.  514,  10  N.  E.  Rep.  306,  this  court  said: 
V  Where  debts  are  fairly  owing  by  either  partner  individually,  the  mere  pref- 
erence of  individual  over  partnership  creditors,  by  the  execution  of  a  chattel 
mortgage  in  the  firm  name,  or  by  authority  of  the  partners,  upon  the  prop^ 
erty  of  the  firm,  is  not  of  itself  such  a  fraud  upon  the  partnership  creditors  as 
will  authorize  the  setting  aside  of  the  chattel  mortgage  at  the  suit  of  the 
creditor."  Bank  v.  8prague,  20  N.  J.  Eq.  13;  Kirby  v.  Schoonaker,  3 
Barb.  Ch.  46;  Kennedy  v.  Bank,  23  Hun,  494;  Jones,  Chat.  Mortg.  §  44; 
In  re  KafUey,  2  Biss.  383.  So,  in  the  same  decision,  it  is  said:  "The  rule 
that  obtains  in  the  distribution  of  the  estates  of  partners,  and  under  which 
partnership  creditors  are  entitled  to  priority  of  payment  out  of  the  partner- 
ship assets,  is  an  equitable  doctrine  for  the  benefit  and  protection  of  the  part- 
ners, respectively.  Partnei^ship  creditors  have  no  lien  upon  partnership 
property..  Their  right  to  priority  of  payment  out  of  the  firm  assets,  over  the 
individual  creditors,  is  always  worked  out  through  the  liens  of  the  partners.*' 
Warren  v.  Farmer,  100  Ind.  593;  Trentman  v.  Swartzell,  85  Ind.  443.  Upon 
the  death  of  one  partner,  or  where  the  firm  becomes  bankrupt,  or  where  the 
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partnership  assets  are  being  administered  by  a  court,  the  rale  of  equitable 
distribntioi^  is  applicable  to  its  fullest  extent.  Where,  however,  the  part- 
ners have  the  possession  and  control  of  their  own  property,  they  have  the  right 
to  make  any  honest  disposition  of  it  they  see  fit.  Each  has  the  right  to  waive 
his  equitable  lien,  and  together  they  may  sell,  assign,  or  mortgage  the  prop- 
erty of  the  firm  to  pay  or  secure  either  an  individual  debt  of  one  of  the  part- 
ners or  the  debts  of  the  firm.  The  equity  of  the  creditors  is  a  derivative 
one,  and  arises  out  of  the  principles  of  subrogation,  entitling  them  to  enforce 
the  equities  subsisting  between  the  partners,  so  long  as  tlie  right  of  any  of 
the  partners  has  not  been  waived.  But  the  partners  may  waive  their  rights 
either  in  the  partnership  property  or  that  owned  by  them  individually.  Dim- 
ham  V.  HanncLt  18  Ind.  270;  Case  v.  Beauregard,  99  U.  S.  119,  and  cases 
cited.  It  being  thus  settled  that  partners,  while  they  remain  in  the  posses- 
sion and  control  of  partnership  property,  and  before  it  is  brought  under  the 
jurisdiction  of  a  court  for  administration,  may  create  liens  upon  the  property, 
or  appropriate  it  to  pay  or  secure  the  individual  debts  of  the  partners,  the 
correlative  right  of  an  individual  partner,  to  deal  in  like  manner  with  his 
own  separate  property,  and  appropriate  it  to  pay  or  secure  his  own  debts 
to  the  firm  as  a  debt  owing  by  the  firm  to  a  third  person,  would  seem  to  fol- 
low as  a  matter  of  course.  Thus,  in  Jackson  v.  Cornell,  1  Sandf.  Oh.  348, 
speaking  of  a  general  assignment  by  an  insolvent  partner,  in  which  the  as- 
signor gave  preference  to  certain  creditors  of  the  firm,  to  the  exclusion  of  his 
own,  the  vice-chancellor  said:  "Let  the  partner  actually  apply  his  own  prop- 
erty as  he  thinks  proper  while  he  administers  it  himself,  but  when  he  avails 
himself  of  the  lenient  provisions  of  our  law,  which  enables  him  to  prefer 
such  creditors  as  he  pleases,  on  making  an  assignment  and  to  select  his  own 
trustee,  let  us  require  him  to  avoid  violating  the  plainest  principles  of  equity." 
This  decision,  while  holding  that  a  court  of  equity  will  neither  tolerate  nor 
administer  a  general  assignment  by  a  paiiner  of  his  separate  property,  in 
which  he  prefers  partnership  over  individual  creditors,  nevertheless  fully  rec- 
ognizes the  right  of  a  partner  to  "apply  his  own  property  as  he  thinks  proper, 
while  he  administers  it  himself.**  The  limitation  upon  the  power  of  partners 
or  of  individuals  to  deal  with  or  dispose  of  partnei-ship  or  individual  property, 
while  it  remains  in  the  possession  and  under  the  dominion  of  the  owners, 
must,  in  either  case,  be  that  the  disposition  or  appropriation  be  honestly 
made,  without  any  fraudulent  Intent  to  divert  the  property  from  the  payment 
of  their  bona  fide  debts,  as  to  injure  their  creditors,  and  with  no  purpose  to 
secure  some  benefit  to  themselves,  presumably,  by  the  arrangement.  That 
the  disposition  results  in  the  payment  of  one  boiui  fide  debt  to  the  exclusion 
of  another  creditor,  whose  demand  is  equally  meritorious,  is  of  no  consequence. 
Bedell  v.  Chase,  34  N.  Y.  386;  Gregory  v.  Harrington,  33  Vt.  241 ,  Covan- 
hovan  v.  Hart,  21  Pa.  St.  495;  Smith  v.  Selzer,  114  Ind.  229.  16  N.  E.  Rep. 
524.  Whatever  a  partner  may  do  with  his  individual  property  in  respect  to 
paying  or  securing  debts  of  the  firm,  it  cannot  be  doubted  that  he  has  the 
right,  as  was  done  in  the  present  case,  to  appropriate  it  to  the  payment  or  se- 
curity of  his  own  debt  to  the  firm  of  which  he  is  a  member.  We  are  thus  led 
to  the  conclusion  that  the  conveyances  by  the  individual  members  of  their 
separate  property  to  the  firm  of  Fletcher  A  Sharpe,  whether  those  convey- 
ances be  regarded  as  having  been  made  in  payment  of  or  as  security  for  debts 
due  the  firm,  or  whether  they  be  considered  as  advancements  made  by  the 
several  partners  to  the  capital  stock  of  the  firm,  were  valid  and  effectual  as 
against  individual  creditors,  to  transfer  a  vested  interest  in  the  property 
thus  conveyed  to  the  firm  as  of  the  date  on  which  the  conveyances  were  exe- 
cuted. Having  seen  that  the  conveyances  in  question  were  executed  while 
the  several  partners  were  in  control  of  and  administering  their  own  property, 
long  before  the  assets  of  the  firm  came  under  judicial  administration,  and  that 
the  conveyances  constituted  valid  transfers  of  the  property  therein  described 
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to  the  firm,  it  results  that  the  Individaal  property  oat  of  whieh  the  Interven- 
ors  claim  the  right  to  be  preferentially  paid,  was  legitimately  part  of  the  as* 
sets  of  the  firm  of  Fletcher  &  Sharpe  when  the  receiver  was  appointed.  The 
appointment  of  a  receiver,  the  firm  being  insolvent,  operated  to  all  intents 
and  purposes  as  an  assignment  of  the  firm  assets,  with  all  the  securities  inci- 
dent thereto,  for  the  benefit  of  the  firm  creditors.  This  being  so,  there  is  no 
principle  of  law  or  equity  upon  which  it  can  now  be  said  that  the  firm  cred- 
itors shall  be  estopped  to  avail  themselves  of  the  benefit  of  property  which 
the  firm  had  the  right  to  acquire,  and  which  it  had  acquired  (whether  in  pay- 
ment or  as  security  is  immaterial)  upon  an  adequate  coa<)ideration  paid. 
Whether,  in  case  the  controversy  were  between  the  interveners  and  Fletcher 
&  Sharpe,  the  latter  could  be  estopped  to  assert  their  prior  right  to  the  prop- 
erty in  question,  we  do  not-  now  decide.  Fletcher  So  Sharpe  having  become 
insolvent,  and  having  in  effect  assigned  their  partnership  effects  for  the  ben- 
efit of  their  creditors,  the  receiver  representing  an  equal  equity,  and,  having 
the  legal  title  in  dispute,  cannot  be  postponed  to  the  claims  of  an  individaal 
creditor.  Where  the  equities  are  equal,  he  is  in  the  situation  of  advantage 
who  holds  the  prior  legal  right.  It  is  only  necessary  to  say,  in  conclusion, 
that  we  have  fully  considered  what  has  been  said  in  relation  to  the  fraudu- 
lent character  of  the  conveyances  referred  to,  as  to  future  creditors,  and,  with- 
out stating  our  reasons  at  large,  our  conclusion  is  that  it  does  not  appear, 
either  in  the  facts  found  or  in  the  evidence,  that  the  contention  of  the  Inter- 
veners in  that  respect  is  maintained.  The  conveyances  seem  to  have  been 
made  in  good  faith  for  the  benefit  of  the  creditors,  without  any  reservation  or 
advantage  to  the  grantor.    The  judgment  is  therefore  affirmed,  with  costs. 

(U6  Ind.  1«6)  

Grimslby  d.  State  ex  reL  Cobxn  et  al, 

(Supreme  Cawrt  of  Indiana.    September  22, 1S88.) 

Towns— Trustbbs — ^Bonds — Liabilities — Illegal  Township  Notes. 

Where  notes  of  a  township  have  been  wrongfully  and  illegally  issued  by  a  township 
trustee,  a  bona  fide  holder  of  such  notes  has  no  right  of  action  on  the  official  bona 
of  the  trustee,  under  section  2  of  act  of  March  5, 1883,  (Acts  Ind.  1888,  p.  114,)  pro- 
viding for  such  liability  only  where  the  trustee  contracts  a  debt  in  the  name  or  in 
behalf  of  the  township,  contrary  to  certain  provisions  of  the  statute.  Following 
State  V.  Hawee,  14  N.  E.  Rep.  87. 

Appeal  from  circuit  court,  Daviess  county;  David  J.  Hkfbon,  Judge. 

Section  2  of  the  act  of  March  5,  1883.  (Acts  Ind.  1883.  p.  114,)  provides 
that  any  township  trustee,  who  shall  contract  any  debt  in  the  name  or  in  be- 
half of  any  civil  or  school  township  of  which  he  may  be  trustee,  contrary  to 
the  provisions  of  sections  1  and  2  of  an  act  to  limit  the  powers  of  township 
trustees,  etc.,  approved  March  11,  1875,  (Rev.  St.  Ind.  6006,  6007,)  shall  be 
personally  liable,  and  liable  on  his  official  bond. 

Baker  <&  Padgett,  for  appellant.     Gardiner  &  Taylor ,  for  appellees. 

Elliott,  J.  The  relators  sought  and  received  a  recovery  against  the  ap- 
pellant, upon  his  official  bond  as  township  trustee.  It  was  alleged,  among 
other  things,  that  he  had  wrongfully  and  illegally  executed  promissory  notes 
of  the  township  to  B.  B.  Pollard.  The  relators  base  their  claim  to  a  recovery 
on  the  fact  that  they  are  good-faith  purchasers  of  the  notes,  and  were  misled 
by  the  wrongful  acts  of  the  township  trustee.  The  claim  is  without  founda- 
tion. The  notes  were  void  in  their  inception,  and  this  the  relators  were 
bound  to  know,  as  matter  of  law.  They  cannot,  therefore,  have  any  cause  of 
action  upon  the  official  bond.  Whether  they  may  maintain  a  different  action, 
we  do  not  decide.  The  question  is  fully  discussed  in  8tate  v.  Haioes^  112 
Ind.  323, 14  N.  E.  Rep.  87,  and  it  is  unnecessary  for  us  to  again  discuss  it. 
Judgment  reversed,  for  the  reason  that  the  complaint  does  not  state  a  cause 
of  action. 

End  of  YoiAna  17. 
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